Immigration Law Outline
· Exam: Dec 8 – He wants to know statutory sections and form numbers.
Three prongs

1. Statutory eligibility 
2. Discretion – on time for interview, candid, good attitude. Two important things: (1) criminal convictions (2) taxes. Also, would judge like this person as a neighbor? Letters from family and neighbor.

3. Admissibility – “Inadmissible”: whether can legally be admitted to U.S.

NONIMMIGRANTS VISAS, §§101(a)(15), 214
· Nonimmigrant: specific purpose + temporary stay. 
· Permanent foreign residence requirement - For many nonimmigrant visas 

· Three procedure for obtaining a nonimmigrant status:

· Visa (merely a preauthorization, allows you only to get on a plane and arrive at border, affixed in passport) + I-94 (given in plane, stapled to passport); I-94 card - important, determines actual authorized stay in U.S. Distributed on planes. Note: “visa” doesn’t expire, “authorized stay” expires. Overstay – staying past authorized stay, invalidates visa. Out-of-status – if overstay or violate terms of I-94.
· Visa Waiver Program (VWP) - citizens of certain countries can bypass the procedure for obtaining a nonimmigrant visa.  Similar to B-2, temporary visitor for pleasure status, but not the same: 
· Can come for 90 days (for B-2 you get 6 months). 
· Cannot get an extension; overstay
· Cannot change status; overstay
· Cannot adjust status, unless asylum, or marry U.S. citizen

· Change status under § 248 – from one nonimmigrant class to another, Form I-539
· Discretion: 
· Presumption of status, §214(b): every non-citizen has immigrant intent, i.e. subject to more restrictive requirements;(rebuttable, but tough, factors: wealth, age, gender, property, if you have family that is a U.S. citizen; pecking order)

· Dual intent, §214(h) – to be used after the fact when nonimmigrant alien adjust to LPR, Ex: Not denied if there is a I-130 etc pending. Do not advice clients to say that they would like to stay if opportunity arises in nonimmig interview. Not bona fide nonimmigrant: intent from the beginning to remain in U.S. permanently by any means, legal or otherwise. Bona fide: desire to remain in country permanently in accordance w/ law, should opportunity to do so present itself. 
· Overstay – 

· Voidness of nonimmigrant visa. § 222(g)

· NEED I-94 to establish if you overstay etc; everything else is inconclusive proof and bars can apply.
· 3 + 10 yr bars if you leave
IMMIGRANTS = LPR

· Immigrant intent - intent to stay in the U.S. (1) legally and (2) permanently 

· FIVE CATEGORIES OF IMMIGRANTS - five ways to statutory eligibility:
1. Family, I-130
2. Employment, I-140
3. Diversity (lottery)
4. Asylum/refugee
5. Other – cancellation of removal, juvenile, battered women etc

· GETTING GREENCARD (I-551) LPR CARD, IMMIGRANT VISA pg 921
· Note: You have nothing w/ an approved visa petition (I-130, I-140), if you win DV lottery or get married! Have to adjust status!
· Two paths: I-485 app
i. Consular processing – obtain it at U.S. consulate and then travel to U.S.; must still be found admissible
ii. Adjustment of status – see below

1. Takes place in U.S.

2. For nonimmigrants
· When Client will Get Greencard? – Look to Visa Bulletin (page 173)
· §245(a) – Alien can adjust when a visa “immediately available” to the alien, i.e. when priority date is current. 
· Only file I-485 when priority date is current.
· Priority date = date on which petition was filed (e.g. I-130) or Labor Cert in the case of EB. Determines place in line. Date on visa bulletin shows what priority date you need to get green card today. And how many yrs behind is the agency. 
· Look to: Demand, country of citizenship, relationship to petitioner. 
· N/A to immediate relatives – no wait, no quotas
· Retrogressed – when the priority date moves back!
· C = current which means no waiting 
· U = unavailable; no visas available at this time. Cannot borrow from future anymore b/c complex formulas.
· Adjustment of Status, §245 – nonimmigrant ( immigrant LPR
· I-485 - Adjustment of status app (need fingerprints)
· Note: leaving behind whatever status you had (including no status) and seeking admission to U.S. – legal fiction b/c haven’t departed.
· Visa petition filed prior to April 30, 2001, aka LIFE cases ( §245(i).  Not law anymore/dormant, but allows beneficiaries, who would otherwise be ineligible to adjust status, if meet specific criteria: Visa petition or Labor Cert needs to have been filed prior to 4/30/2001 – AG may adjust status if alien is admissible and visa is immediately available. §245(a) and (c) N/A. 
· After April 30, 2001 ( §245(a) giveth
· Must be either:
· Inspected and admitted, §101(a)(13)(A) = the lawful entry of the alien into the U.S. after inspection and authorization by an immig officer. LPRs are not regarded as seeking an admission unless…§101(a)(13)(C). 
· Or paroled, §212(d)(5) (pg 135) - Inadmissible but allowed to travel away from border and detention facilities. Legally, alien remains of the port of entry, i.e. has not been admitted. Standard: exercised on a “case-by-case basis for urgent humanitarian reasons or significant public benefit.”
· Must be “admissible” -  see below – doesn’t include AF
· After April 30, 2001 ( §245(c) Taketh away 
· No unauthorized employment - Noncitizens who work w/o authorization are ineligible
· No out-of-status or overstay 
· Immediate relative exception to §245(c)(2) – Can adjust anyway. Ex: if H1B inspected and admitted, overstays and is here out-of-status, and works, then commits an aggravated felony, then marries, can adjust.
· Advanced parole – adjustment apps who wish to travel outside US while apps are pending need permission to do so. Departure w/o advanced parole is an abandonment of application. 
· Discretion: “may”, factors include family ties in US, hardship in traveling abroad, length or residence in US, dual intent, i.e. preconceived intent to remain, repeated violations of immigration discretion, AF (not an inadmissibility factor).
· Cuban Adjustment Act - only piece of special legislation that exists for a particular category of individuals. Cuban have 2 reqs: (1) Inspected or paroled into the U.S. (2) Physically present in U.S. for one year after inspection and admission. 
· Naturalization – LPRs in 4 years and change can apply for naturalization.
INADMISSIBILITY, §212(a)
· Admissibility, §212(a) (pg 109) - Legal concept, overlaps w/ discretion. Aliens ineligible to receive visas and ineligible to be admitted to U.S.:
1. Health related grounds
2. Criminal – drug laws + CMT unless max penalty did not exceed 1 yr + multiple convictions w/ sentences of 5 yrs or more + prostitution etc. Note: no aggravated felony 
3. Security related grounds
4. Public charge - broad discretion outlined in four factors. 
· In determining whether an alien is inadmissible as a public charge, the consular officer or the DHS considers at a minimum; alien’s age, health, family status; assets, resources, and financial status; and education and skills. In addition, any affidavit of support – only those that constitute a legally binding and enforceable contract

· A sponsor’s support to the sponsored immigrant terminates only upon the occurrence of one of 5 circumstances. Don’t include divorce. Cheshire. Ex-wife seeks to enforce two affidavits of support.  
5. Illegal entrants and immigration violators
6. Undocumented
7. Draft evaders
8. Aliens Previously Removed – Previously Removed, Unlawfully Present (3 yr and 10 yr bar), Previous Immigration Violation
9. Miscellaneous – polygamists, abductors etc
· Admissibility Waivers

· For nonimmigrants - §212(d)(3) (page 134)

· Other – go to §212(g) – (i) 
· Applies to aliens seeking an admission aka arriving aliens, §101(a)(13) – Including clandestine entrants. If alien has been admitted already deportability grounds apply. Note that one deportability ground, §237(a)(1)(A) turns any inadmissilbity ground into a potential deportability ground later, should it go undetected at port of entry.

· LPRs are not regarded as “arriving aliens” unless - §101(a)(13)(C) – LPRs shall not be regarded as seeking an admission into the U.S. (this is a good thing b/c the standards are higher) unless 6 exceptions. 

DEPORTABILITY, §237 – Applies to all aliens, including LPRs
· §237(a) – Deportable Aliens

1. Inadmissible at the time of entry or of adjustment of status, or violates status Note that you can be deportable b/c inadmissible.

2. Criminal conduct = CMT + AF

3. Failure to register and falsification of documents

4. Security and related grounds - Nazi

5. Public charge

6. Unlawful voters 

7. Waiver for victims of Domestic Violence

· Crimes Involving Moral Turpitude, §(2)(A)(i)-(ii)

· Moral turpitude (see pg 373 for examples and def) – an act of baseness, vileness or depravity… (up to the best args)

· One conviction:

· Committed w/I 5 yrs after date of admission. 

· “Convicted” (includes guilty plea); see below

· Crime for which a sentence of one yr or longer may be imposed - what sentence could have been, not just what it was; do not gain anything if sentence is suspended.

· Multiple criminal convictions
· Two or more crimes involving moral turpitude

· Not arising out of a single scheme of criminal misconduct

· Aggravated Felonies, §(2)(a)(iii) – 

·  “Aggravated felony” definition, §101(a)(43)(A)-(U) (pg 36) - Includes:

· “crime of violence” + term of imprisonment at least 1 yr.  (look at every state statute); 

· “theft offense”; 

· “attempt or conspiracy to commit an offense described in this paragraph”

· Domestic and foreign law

· “convicted”

· “at any time” and also retroactive

· “felony” - an immigration concept that includes misdemeanors

· Prosecutorial discretion! Two cases involving aggravated stalking, but one is aggravated felony and other a crime involving moral turpitude? 

· “Conviction” §101(48)(A), (B) (pg 40) - Includes pleas: screws noncitizens

· Only thing you can do for your client = withdraw guilty plea: arguing that plea involuntary, i.e. knowing, intelligent waiver, b/c noncitizen did not understand deportation consequences. Find out law of jxn - some require judges to inform Δs. Attack advice of 1st lawyers, get transcript. 

· Note: Withdrawing the plea puts noncitizen in same position, so can be reprosecuted, but rarely happens b/c witnesses and files are gone. 

· Detainer – ICE puts a detainer on convicts so immig authorities take over to remove after criminal sentence served.  

· An immigration lawyer’s nightmare. So naturalize!

ALIENS ARE REMOVABLE B/C THEY ARE:
1. Inadmissible, §212 – If not inspected and admitted or paroled, aliens are legally at the border. Ex: those snuck across the border. 

2. Deportable - §237

REMOVAL PROCEEDINGS, §240

· All aliens removable (so naturalize!) if either (1) deportable or (2) inadmissible. 

· I-213 – record of deportable or inadmissible alien; report filled out by arresting ICE or CBP agent
· NTA - Form I-862 (previously, Order to Show Cause) Charging document commanding appearance before IJ. Issued by DHS.
· File No: A #####. = alien registration #.
· Practical tips: Make sure that what is in the NTA is accurate or current, esp. statutory §, and keep track of dates.  
· Civil proceeding – 

· No right to stay silent (IJ can make adverse inference based on silence)

· No right to counsel; can get attorney at own expense

· Can incriminate yourself.

· Removal proceedings broken up into two hearings:
1. Master Calendar – housekeeping details; determine if respondent admits allegations in NTA and waives any relief except voluntary departure
2. Individual Merits – when alien has his or her day in court.
· Two prongs of removal proceedings – to determine:

1. Whether alien is removable from U.S.; did alien do something in §237(a) or §212(a)? Extent of the burden on trial attorney.  Practical tip: always try to contest removability, i.e. the allegations of the NTA. (removable does not equal removed)

2. Is there relief from removal (this question doesn’t have to be asked if aggravated felony)

· 4th amendment issues and racial profiling. 

· Mere violations of the Fourth Amendment do not trigger the exclusion of evidence in removal proceeding; considerable deference to immig and law enforcement officers in deciding if probable cause exists
· Ninth Circuit (only) – “Egregious violation exception” Orhorhaghe 
· O is out of status b/c overstayed I-94

· Violation b/c agents seized O outside his apt where 4 officers when only expected 1, armed, limited paths of exit, surrounded him in private residence, nonpublic setting + conducting a nonconsensual warrantless entry into apt where agent said “we don’t need a warrant to talk.” 

· Egregious violation – b/c Nigerian sounding not correlated with illegal alien status – intermarriages; not just Nigerians involved in BofA credit card fraud. That name did not appear in INS comp records irrelevant b/c records only go to 1983 and do not contain records of US citizens. 

· Suppressed the passport and I-94 – fruit from the poisonous tree.
· Detention - Whether you get detained determined on what you get charged with. 
· Bag & Baggage Letter – says you have been ordered removed from US; please appear on this date and time with your things ready to be removed from US. A lot of ppl do not accept this invitation. Many unexecuted removal orders. If not detained, you can not show up.
· Relief from removal

1. First attack four corners of charging document to say that it doesn’t satisfy deportation section. E.g. arg guilty plea was invalid. 

2. Next attack = relief. 

· Relief is available for crimes of moral turpitude. 

· If crime is for aggravated felony, no relief available w/ two exceptions. 

· Relief:  asylum, cancellation of removal etc 

3. Also, you can trump a removal proceeding by applying for naturalization if prima facie eligible for naturalization. 
· Agencies and major players –  IJs (not ALJs) in EOIR of DOJ; Prosecutors are from ICE in DHS; Interpreters - provided at no expense for individual hearings, but not for master calendar hearing unless Spanish

· Alternative to formal removal proceedings is escorted voluntary departure

ADMISSIBILITY BARS, §212(a)(9)(A)-(C): ALIENS PREVIOUSLY REMOVED. 

· Certain aliens previously removed. 

· 5 yr bar – arriving alien – have to be treated as an “arriving alien” dealt w/ summarily. 
· Potential solution for “arriving aliens”: withdraw your application for admission, §235(a)(4). See relief below. Same for LPRs under 101(a)(13)(C), but that means you are giving up your LPR status. 
· LPRs are not regarded as “arriving aliens” unless - §101(a)(13)(C) – LPRs shall not be regarded as seeking an admission into the U.S. (this is a good thing b/c the standards are higher; reminiscent of Chinese exclusion case) unless 6 exceptions:

1. Abandoned and relinquished status 

2. Absent for U.S. for continuous pd in excess of 180 days 

3. Illegal activity after departed U.S.

4. Has departed while under removal proceedings of any kind

5. Committed a crime under §212(a)(2)

6. Smuggled or helping others smuggle

· 10 yr bar – other aliens; Applies if alien: 
· is removed after being unlawfully present
· If alien doesn’t leave after VD order (it becomes a removal order)
· Aliens unlawfully present (pg 129):

· 3 yr bar (3 yrs from date of departure) – it applies when alien: 

· Unlawfully present - Look at definition. 

· For180-days but less than a year. Grace period – less than 180 days. From 0 to 179 days. 
· Voluntarily depart prior to commencement of removal proc

· Argument: if alien voluntarily departs after commencement of proceedings, then by omission, this section doesn’t apply. Illogical but it works
· This section applies if there are no proceedings (b/c it would be “prior”) ( 3 year bar

· Commencement of proceedings: served w/ NTA and it is filed w/ immigration court
· Strategic point – immig lawyers report clients to get around 3 yr bar, get voluntary departure from judge. (CYA memo) 
· Dilemma: Alien must leave (statute says “departure or removal”) for bar to apply. But if aliens do not leave, cannot adjust status. 
· 10 yr bar – it applies when alien: 

· Unlawfully present - Look at definition. 

· For more than 1 yr 

· “Unlawful presence” (Note: not the same as out-of-status) = 2 scenarios:

1. After expiration of pd of stay authorized (look at I-94, it governs even if an error on it). Duration of stay (DS) - unauthorized stay begins when they receive a notification from CIS

2. If present in the U.S. w/o being admitted or paroled. 
· Exceptions – time not taken into account
· Minors

· Asylees

· Family unity

· Battered women and children

· Tolling for good cause – unlawful presence clock stops after filing nonfrivolous app for change or extension of status, if filed before date of expiration of authorized stay. Generally applies to students, i.e. F1s.

· Extreme Hardship Waiver– family relationship, ability of wife to support herself. Statutorily eligibility + discretion.

· Practical note: these bars only have significance for those who can get back to US someday on an immigrant visa; if not smuggle over the border.
· Aliens unlawfully present after previous immigration violations - Life time inadmissibility – 
· Applies where

· Alien unlawfully present for more than 1 yr

· Has been ordered removed

· Enters or attempts to enter w/o being admitted, i.e. try to enter again surreptitiously 
· But waivable after 10 years

FORMS OF RELIEF FROM REMOVAL
· Restriction of removal –  higher burden than asylum, but no discretion

· Convention Against Torture (CAT)
· Cancellation of removal 

· Cancellation A – LPRs 
· Cancellation B – non-LPRs

· Voluntary departure
· Withdrawing application for admission

· Old laws: 
· St. Cyr. 212(c) Relief - LPR
· Suspension of deportation
· T or U nonimmigrant visa
· Asylum - deffensive

· Naturalization if prima facie eligible – if conviction is outside 5 yr GMC period.
· Adjustment of status 
RESTRICTION ON REMOVAL, §241(b)(3), 8 C.F.R. 208,  I-589
· Prereqs/Exceptions: page 309
· Aggravated felony for which alien sentenced to an aggregated term of imprisonment of at least 5 yrs. Look at what the judge ordered. §208(b)(2)(B)(i), (A)(ii)

· Alien deportable under §237(a)(4)(D)

· Alien participated in persecution

· Committed serious nonpolitical crime outside US

· Danger to security of US
· Credibility determinations – same as above, 208(b)(1)(B)
· §241(b)(3)  
· Standard: “would be threatened.”  = “more likely than not that he or she would suffer such harm” Stevic, C.F. (objective standard) 8 C.F.R. §208.16. Higher burden of proof, i.e. greater probability of persecution, than for affirmative asylum app. But since asylum is discretionary, on the same facts, despite the higher standard, you can be granted restriction but not asylum. Discretion is problematic b/c IJs and asylum officers abuse sometimes to deny otherwise meritorious claims. Practical tip: always prepare case as if trying to establish the higher burden of proof. Persecution – same as above. 8 C.F.R. §208.16
· No discretion!!! Mandatory relief! “may not”

· Granting of restriction of removal gives alien the following: 

· Removal is restricted. 
· Can get renewed work authorization. 

· BUT, unlike asylees, cannot adjust status (unless otherwise qualify, e.g. marriage or employment) and cannot bring in immediate relatives. 

CONVENTION AGAINST TORTURE (CAT) – 8 CFR 208.16

· Similar to restriction on removal – will not be sent back to the country, but cannot adjust status

· Can be granted in addition, or standing alone.
· Must prove that you “will be tortured” (not the same as persecution) “by gov’t” of your country  

CANCELLATION OF REMOVAL – A & B
· Cancellation A: 240A(a): cancellation for certain LPRs

· Keeping the green card!

· Statutory eligibility – not all LPRs are eligible

· LPR for 5 yrs

· Continuous residence for 7 yrs after admitted in any status

· Not been convicted of an aggravated felony. If NTA says alien is convicted of aggravated felony, alien has to defeat that finding.

· Discretionary. C-V-T

· Marin balancing test - favorable v. negative factors. Pg 504. 
· Favorable exercise of discretion for gentleman from Vietnam who entered as refugee that pled guilty to simple possession (not an agg.f.) where prosecutor wrote letter that said it was most amateur drug transaction prosecutor he has ever seen and recommends allowing to stay in U.S. and where cooperated w/ authorities. 
· Cancellation B, 240A(b): cancellation and adjustment for certain nonLPRs

· Getting the green card! If you satisfy this part of the statute, get opp to adjust status. Recall: must plug into specific criteria, family etc.
· Statutory eligibility – 4 prongs
1. Physically present . . . continuous period of not less than 10 yrs. 
2. GMC (10 yrs); §101(f) - – gambling, habitual drunkard, false testimony, Also, (e)(2).
3. Not convicted of an offense under the following 3 sections: criminal offense, deportable criminal offense charges, falsification of documents; aka NTA cannot claim these areas of removablility
4. Exceptional and extremely unusual hardship to alien’s spouse, parent or child who is a U.S. citizen or LPR. 

· Exceptional and extremely unusual hardship…
· Note that you can bring in hardship to the alien by saying that it affects the qualifying relative somehow. Gonzales. 

· Monreal – No, where family in Mexico, two U.S. citizen kids age 12 and 8 knew Spanish, he could work in Mex. 

· Andazola – No, where wife was already in Mexico w/ kids; Family reunification would take place in Mexico.

· Gonazales - Recinas – Yes. 

· Distinguished from Monreal - No family in Mexico, so if single divorced mother took 6 kids back, no one to care for them while she worked; father is not contributing financially.  Also siblings here are U.S. citizens while in Monreal they were illegals.  

· 2 older kids are natives of Mexico (no qualifying relative) and 4 younger kids U.S. citizen. Does on date Board issued final decision, mom become an LPR so that she becomes qualifying relative for Mex citizen kids?
· Congress changed the act b/c it didn’t like the considerations of assimilation to the United States. Cited. O.J.O. specifically
· Discretionary – “may”
· Continuous residence or physical presence rules - for both A&B - Look to §(d) (page 298)

· Clock stops when alien is served NTA – no incentive to delay proceedings
· Clock also stops when alien commits (not convicted of) an offense that renders alien inadmissible or removable…whichever is earliest – for cancellation A

· Ex: could have committed offense in first two years in US, but by time put in proceedings, alien here for 10 years. BUT commission of the offense terminates the continuous physical presence. 

· Note that in B, you can’t have a criminal conviction. 

· Treatment of certain breaks in presence – for cancellation B only

· Outside US for pd in excess of 90 days 

· Pds in aggregate exceeding 180 days

· Does this 180 and 90 day requirement doesn’t apply to cancellation A, which speaks of continuous residence. 100 days vacation would preclude under B, but not under A. If Congress wanted it could have written into #2. 

· Aliens ineligibility for relief – An alien whose removal has previously been cancelled under this § or whose deportation was suspended under old laws, i.e. §244(a) or §212(c) = St. Cyr. 
VOLUNTARY DEPARTURE, §240B

· Avoids entry of the order of removal, which carries a 5 or 10 yr bar. Alien walks out of the court room and is not detained pending the execution of the VD. 

·  (a) In lieu of removal proceedings OR prior to completion of proceedings. 
· Two time frames: 

· In lieu of - Before alien is put into removal proceedings = before alien receives NTA (but already detained)
· Prior to completion of – alien forgoes all other kinds of relief.  Key: must be done at master calendar hearing (but not the first one), i.e. prior to individual merits hearing. 
· Ineligible aliens: 

· If either of following two charges in NTA:  §237(a)(2)(A)(iii) (aggravated felony); or §237(a)(4)(B)(terrorist)

· Arriving aliens – statutorily ineligible for VD.  Classic example of LPR living abroad that has been found to abandonment status, §101(a)(13)(C) ( withdraw app for admission
· Previously permitted to so depart after found inadmissible under §212(a)(6)(A) – illegal immigrants and immig violators
· Must VD in 120 days
· At alien’s own expense. Alien has to show that s/he has the money. AG may require alient to post voluntary bond.
· Discretion: no GMC necessary. Broader authority under (a) than under (b)

·  (b) at the conclusion of the proceedings – intentionally less attractive
· Key: Concluded – adjudicated after all testimony etc (but you ask for it at master calendar hearing, but you can ask for other form of relief, i.e.  cancellation or removal, asylum, adjustment of status). Ask for it as an “alternative form of relief.” 

· 4 statutory criteria.

1. 1 yr physical presence requirement - starts immediately preceding NTA served. Note: 1 yr filing req for asylum. 

2. GMC, §101(f) for at least 5 yrs immediately proceeding app
3. Not deportable under §237(a)(2)(A)(iii) (aggravated felony); or §237(a)(4)(terrorist + national security)
4. “Clear and convincing evidence” that alien has means to leave.

· Ineligibility – 

· If either of following two charges in NTA:  §237(a)(2)(A)(iii) (aggravated felony); or §237(a)(4)(terrorist + national security)

· Arriving alien – statutorily ineligible for VD.  Classic example of LPR living abroad that has been found to abandonment status, §101(a)(13)(C) ( withdraw app for admission
· Previously permitted to so depart after found inadmissible under §212(a)(6)(A) – illegal immigrants and immig violators

· 60 days only (as opposed to 120)

· Bond shall be required

· Discretion: IJ doesn’t discretion as broad as under (a)

· Practically: VD is favored, so it is never really off the table. See if judge grant VD after merits hearing. 
· Arguelles discretion for both: Many factors may be weighed (like Pula but for VD) – include nature and underlying circumstances of deportation ground at issue; additional violations of immigration laws; existence, seriousness, and recency of any criminal record; other evidence of band character or undesirability of applicant as a LPR. We further state that discretion may be favorably exercise in face of adverse factors where there are compensating elements such as long residence here, close family ties in US, or humanitarian grounds. 
· If alien doesn’t leave ( 10 yr bar, §240B(d) - VD departure order becomes a removal order if alien doesn’t leave and 10 yr bar applies. 
· G-146 form – Form that alien granted removal picks up from ICE; should be taken to U.S. consulate or embassy in other country w/I voluntary departure pd. Proof. Theory is that they send it to US to put in your file. But keep a copy and get it stamped and bring it w/I voluntary departure pd.  Keep your passport w/ your entry stamp. 

WITHDRAWING APP FOR ADMISSION, §240(B)(a)(4), §235(a)(4) - Treatment of alien arriving in the US – 

· Aliens “arriving” in US are statutorily ineligible for VD.  Classic example of LPR living abroad that has been found to abandonment status, §101(a)(13)(C).
· Coming through port of entry treated as application for admission. Escape valve - alien can withdraw application for admission (fiction). Essentially, that alien can just leave. Effect is the same as VD, but not a removal order (so no bar)
ST. CYR = OLD 212(c) RELIEF – waiver of inadmissibility or deportation.  Relief for (1) LPRs (2) convicted of crimes; similar to discretion in C-V-T, i.e. in IJ’s discretion could grant and keep LPR.  In St. Cyr, SCT said that all aliens who pled guilty to crimes prior to April 24, 1996 (date that anti-terrorist and effective penalty act (ADEPTA) and Congress eliminated 212(c) in IRAIRA) are eligible for 212(c) relief. Old law, but some cases are still floating around. Many aliens pled guilty based on 212(c). Discretionary factors identical to C-V-T.
OLD “SUSPENSION OF DEPORTATION” §244 (pg57) Some of these cases are still floating out there, and NACARA.
· Predecessor to Cancellation B – can suspend the deportation and adjust the status
· Three statutory eligibility prongs – Lower standard than Cancellation B
1. Extreme hardship to alien or to his spouse, parent, or child who is a U.S. citizen or a lawful permanent resident. O.J.O, finding extreme hardship to alien from Nicaragua who had no family in U.S. where he had trucking business, assimilated, problems with sandanista government (but was his mother was in Nicaragua)
2. Continuous period of not less than seven years immediately preceding date of app application – (b)(2) – brief, casual, and innocent and did not meaningfully interrupt the continuous physical presence. 
3. GMC 
· Attorney General “may” ( discretion.

Changed to current section b/c Congress didn’t like considerations of assimilation. Cited. O.J.O. specifically
EMPLOYMENT AUTHORIZATION, §274a.12 (Aliens authorized to work)
· EAD – Employment Authorization Document. Form I-765
· Not valid for reentry to U.S. – not a visa, or greencard

· “A number” =  an alien number, 8 digit ID number for each alien

· Category – status in U.S., application pending; C-9 (applying for permanent resident adjusted status) (page 816(c)(9)) 

· Valid for a specific period of time

· Look to 8 C.F.R. §274a.12
· Aliens authorized incident to status – some need EADs
· Aliens authorized for employment w/ a specific employer incident to status – nonimmigrants – not issued an EAD
· Aliens who must apply for employment authorization – always need EADs

TYPES OF NONIMMIGRANT VISAS: 101(a)(15)(A)-(U). Table. 4.7.
· E2 visas – entrepreneurial investors (British investors in Florida)
· 101(a)(15)(E)(ii) - “solely to develop and direct the operations of an enterprise in which he has invested or of an enterprise in which he is actively in the process of investing, a substantial amount of capital.”
· Attractive alternative to more complex and lengthy ways of entry, no caps

· Typically issued for 2 yrs; renewable as long as biz generates more than enough revenue to support the investor’s family; can apply for green cards and then citizenship.
· O-1 work visas – Alien working in area of extraordinary ability (Beckham)
· 101(a)(15)(O)(1) - “an alien who has extraordinarily ability in sciences, arts, education, business or athletics which has been demod by sustained national or intern’l acclaim, or w/ regard to motion pictures and Tv productions a demod record of extraordinary achievement, and whose achievements have been recognized in the field through extensive documentation, and seeks to enter U.S. to continue to work in area of extraordinary ability.” 
· (O)(ii): companion visas for family and support personnel
· Approval in 2 weeks, after-hours apptments, no caps
H1-B visas: the non-immigrant work visa. 101(a)(15)(H)(i)(B), CFR tabbed
· Generally

· Avoids significant waits and expense of immigrant work visa; ‘er needs workers temporarily and/or immediately
· Dual intent visa
· Employer-specific - need sponsoring U.S. employer

· Job-specific –  need new petition and LCA for material change in job duties, but not if promoted
· Filings: 
· Form I-129 (petition) – employer files. Filing fees; $16,800; Expedited process – an extra $1,000
· H supplement 
· Certified Labor Condition Application (LCA), §212(n)
· Supporting docs – diplomas, employment K, etc
· Note: After petition is approved, must obtain a stamp attached to passport at embassy or consulate. 
· Two prong test to get:
1. Specialty-occupation position? – Emphasize that duties are complex. Four options §214(i)(2), CFR §214.2(h)(4)(iii)(A)
· Does position normally require a BA or equivalent?
· Employer normally reqs a degree or equiv for position?
· Is it a common industry requirement to need a BA to fill position?
· Knowledge and duties so complex that they need a BA?
2. Does actual applicant have a college degree or equivalent?
a. BA, or equiv:
i. Evaluation from official
ii. Results from college equivalency exams
iii. Reliable credentials evaluations service
iv. Three-for-one rule: 3 yrs of work experience or training = 1  yr of university education
b. Licensure, if position requires it 
· LCA, Form ETA-9035 - prerequisite - to protect jobs of American workers
· Must be certified by DOL
· 4 attestations:
· Emp paying at least prevailing wage or actual wage, whichever is greater. 
· Prevailing wage report: by State Workforce Agency (SWA), DOL, published wage survey etc.
· Determine actual wage by looking at similar employees
· Working conditions of similarly employed workers will not be adversely affected
· Not a strike or lockout
· Employer has notified existing employees of H1B filing – either to bargaining rep or postings in 2 conspicuous locations for 10 days.
· Approved petition valid for three yrs at a time for max of 6 yrs. 
· After 6 yrs must remain outside US for 1 yr before being eligible to reenter US on another H1B

· Includes time spent in H4 status, based on time actually spent in US
· Exception - extending status past 6 yrs if have LPR app; can keep extending until get green card
· Quotas - 58,200 per fiscal yr (Oct 1- Sept 30). Typically run out in 2 months. Must file by April 1, 2007. Exceptions: 
· If you are already on an H1B
· Universities 
· Non-profits related to universities
· H4 status for dependents – for spouse or unmarried child under 21, of H1B holder; not authorized to work, but may go to school; same duration as principal H1B (not counted against numerical limit)
· Also, DoD R&D; services of an exceptional nature requiring exceptional merit and ability, fashion model who is of distinguished merit and ability – must be “prominent” in field, see CFR in book by 108.
· If you lose your job – out of H status; no grace pd, but discretion; find new job as quickly as possible.
· If leave country and reenter: Consular processing – Apply at an embassy (in home country, sometimes Canada or Mexico), again prove to officer that entitled, security clearances. 
U visas – DV, sexual assault, other crime victims  - §§ 101(a)(15)(U), 214(o), (p), 245(l), IRAIRA

· Interim relief in form of deferred action - until DHS implements regs

· Deferred status: giving alien an opportunity to apply. Does not confer status upon an alien. Vermont Service Center (VSC) – centralized, has jxn
· CIS can commence removal proceedings at any time
· If you have held a U visa for 3 years you can apply for LPR, §245(m). 

· Statutory eligibility: 4 eligibility requirements
1. Victim of 1 of 23 crimes (related to DV) – and suffered substantial physical or mental abuse as a result (broadly interpreted in interim)
2. Possesses info of criminal activity

3. Must assist in the prosecution or investigation, §214(p) requires a certification from law enforcement officer. 

4. Criminal activity involved violates US law
· Note: 
· Time is not a determinative factor;
· Even where alien is in removal proceedings. 
· Not eligible if an aggravated felon
· U-2, U-3, and U-4 Derivatives: most demonstrate extreme hardship, requires cert by gov’t official that investigation or prosecution would be harmed w/o assistance of derivative/s. 

· Termination – for conduct that occurs after issuance of interim relief, not appealable

· Upon publication of regs, VSC will send letter informing early filers to submit app on proper form and will terminate deferred action for those who fail to apply w/I established timeframe. When U status subsequently approved, U nonimmigrant status recorded as of the date the request for U interim relief approved.
FIVE PATHS TO IMMIMGRANT STATUS - five ways to statutory eligibility:
1. Family, I-130
2. Employment, I-140
3. Diversity (lottery)
4. Asylum/refugee
5. Other – cancellation of removal, juvenile, battered women etc

Family-Based Immigration, I-130, §201(b)(2), §203(a), §216 – family visa petition
· Categories, i.e. ways to get statutory eligibility:
· Immediate Relative Preferences, §201(b)(2)
· Preferences for family reunification, §203(a). (Annual numerical ceilings) – 1, 2A, 2B, 3, 4. 
· Immediate relatives, § 201(b)(2)(A)(i)
· Three categories
1. Spouse

2. Child – offspring under age of 21 (20 or younger) + unmarried. §101(b)(1)(step and legitimated children if qualifying relationship established before child reached age 18; adopted if occurred before age 16)

3. Parents, if petitioner is over 21, §101(b)(1).
· Best categories – can work w/o authorization; no quotas, no backlog
· Submit petition at same time as app for adjustment, I-485, b/c no priority dates for immediate relatives.
· No derivatives: Derivatives of beneficiary can not come in. 
· Family-sponsored “preferences”, §203(a) – do not need to memorize
· (1) Petitioner is U.S. citizen; beneficiaries are unmarried sons and daughters (don’t have to be younger than 21)
· (2A) Petitioner is LPR; Beneficiaries are spouse and children. Immediate relative category, but for LPR
· (2B) Petitioner is LPR; Beneficiaries are unmarried sons and daughters. Same as first category but for LPR
· (3) Petitioner is a U.S. citizen; beneficiaries are married sons and daughters. 
· (4) Petitioner is U.S. citizen 21 and older, and beneficiaries are siblings. 
· Son or daughter is (1) someone 21 or younger and married (2) or someone who is 21 and older (and is married or unmarried)
· Derivative rule – a spouses or child is entitled to same status if “accompanying or following to join”; only applies to family-preferences (all); NOT to immediate relatives. 
· Relationship must have existed when principal granted immigrant status.  
· Note: if U.S. citizen marries foreign nation who has a child from another marriage, foreign national is an immediate relative and can come in, but child cannot come in. 
· Marriages - Immediate relatives and 2A family-based preference categories
· Two-step analysis. Adams.
1. Marriage valid under state law 

2. Whether state-approved marriage qualifies under INA and Defense of Marriage Act (DOMA). Following fraud/sham marriages do not qualify:
· If bride and groom did not intend to establish a life together. Bark.
· Proxy marriages – marriages “where the contracting parties thereto are not physically present in the presence of e/o, unless marriage shall have been consummated. §101(a)(35). 
· Conflict w/ public policy – i.e. polygamous, incestual marriages, homosexual marriages. Adams v. Howerton -homosexual marriage in Boulder does not qualify Australian as immediate relative of a U.S. citizens.
· IMFA, §216 –  Conditional LPR - two 2-year clocks

· To who this applies: persons who obtain LPR status based on a marriage “which was entered into less than 24 months before the date the alien obtains such status” Clock starts ticking on date of the marriage. Then look at: date of adjustment or consular processing
· Condition for two yrs: Clock starts ticking on the date he became a conditional LPR. Point – to filter out shams. Stay together for 2 years. 
· Joint petition (Form I-751) - Within last 90 days of 2 yr pd (or longer if good cause and extenuating circumstances), spouses must file w/ Regional Service Center (RSC).  DHS “terminates” the “status” if during 2 yr pd underlying marriage was improper. Noncitizen is removable. DHS “removes” the “conditional basis” at the end of 2 yrs if it finds underlying marriage was valid and has not ended. Noncitizen = LPR. AG can terminate conditional LPR status if determine that marriage was (a) not entered into for purpose of procuring an alien’s admission as an immigrant (b) not judicially annulled or terminated under than through death of spouse. Must pass the Bark test - bride and groom did not intend to establish a life together.
· Standard aka the Bark test: at the time they got married, i.e. on the date of the marriage, what was the intent?
· First question: when did you get married?
· Second question: what was your intent on the day you got married?  Aliens’ subjective state of mind. 

· Ex: if they married solely to legitimate a child or get immig status. 
· Bark v. INS - Evidence of separation, standing alone, cannot support a finding that a marriage was not bona fide when entered into. Not one model for what constitutes a marriage. Separation is just one factor. Do not demand aliens have more perfect relationships than citizens.
· Three waivers for the requirement to file a joint petition, §216(4): Petition still needs to be filed, but not a joint one. Ex: Petitioner is no where to be found, but not divorced (pg 210). Note: no waiver if spouse dies.
· Extreme hardship – to D if he was removed. 
· Qualifying marriage has been terminated (divorced) and alien not at fault in failing to meet the reqs to file a joint petition. Expressly assumes marriage entered into in good faith.
· Battered spouses.
· Affidavit of support – I-864 – alien can sue petitioner on it.
Employment-based immig, I-140, 203(b), §212(a)(5), 8 CFR §204.5, 20 CFR §656
· Avoiding Labor Certification - Aliens can file petitions for him/herself and do not need a labor cert when EB preference does not need an “employer.” Permits avoidance of time-consuming, technical, expensive labor certification & employer petition. Three aliens qualify:

· EB-1
· EB-2, “exceptional” + NIWs, § 203(b)(2)(B)(i)
· EB-4
· EB5  

· 5 EB preferences (statutory eligibility), §203(b); 8 CFR §204.5
1. EB1 - Priority workers - “The best and the brightest” Avoid labor cert.
a. Alien with extraordinary ability in following 5 areas: (1) Sciences (2) Arts (3) Education (4) Business (5) Athletics. Convince CIS that:
1. Extraordinary; not merely exceptional (more the better, i.e. science, arts, business, education, athletics)
2. National or international acclaim (mainstream America)
3. Achievements have been recognized in field through extensive documentation

i. Yiyun Li (denied Chinese writer despite prizes and awards, published material about alien, importance of original work, authorship in major media, high remunerations)
ii. 8 CFR §204.5(g)-(l)

b. Outstanding professors and researchers

c. Certain multinational executives and managers

2. EB2 - Second preference: Need an employer w/ one critical exception: NIW
· Professionals holding advanced degrees
· Alien of exceptional ability in (1) Sciences (2) Arts (3) Business (NOT education and athletics). Degrees, awards fro schools, etc shall not by itself be considered sufficient evidence of exceptional ability. Can avoid labor cert w/ National Interest Waiver (NIW) § 203(b)(2)(B)(i). NYSDOT Standard – three prong test. Must show that

· “in an area of substantial intrinsic merit”

· “the proposed benefit will be national in scope”

· National interest would be adversely affected if a labor cert required, i.e. contrary to national interest to potentially deprive prospective employer of services of alien by making available to US workers the position sought by the alien, i.e. that alien will serve national interest to a substantially greater degree than would an available US worker having the same min qualifications. Issue of if we need to go outside the US for these skills and traits.
· Recall: Journalist and anthropologist’s apps
3. EB3 - Professionals w/ BAs, skilled workers and other workers for positions for which there is a shortage of American workers + NACARA. Ex: nannies, cooks. 
4. EB4 - Special immigrants, §101(a)(27)(C)-(J) – Congress wants to give an opportunity, but can’t quite fit them into family or EB1-3, 5. Ex: U.S. embassies.  Avoid labor cert 
5. EB5 - Employment-creation – invest $1M to create jobs. Never needs an employer. Avoid labor cert
· Note: Extraordinary ability > exceptional w/ NIW > exceptional.
· Note: most EB categories are current in visa bulletin, so file I-140 with I-145.
· Labor certification aka PERM, §212(a)(5), 20 CFR §656.17 – only for EB2 (if no NIW) and EB3
· Exempt jobs, i.e. no labor cert required: (1) DOL Schedule A- those chronically short of qualified U.S. workers - Nurses, physical therapists and extraordinary people in the arts & sciences (2) Sheep herders

· DOL has to determine two things: 

i. Not sufficient workers who are able, willing, qualified and available 

ii. Not adversely affect wages and working conditions
· PERM (Program Electronic Review mechanism) - Effective 3/28/2005
· Attest in File electronically or w/ Form ETA 9089 to completed required recruitment w/ detailed report) + retain the doc for 5 yrs in case of DOL audit - Rather than submitting recruitment documentation with app.

· Required recruitment - 30 days followed by 30 day “quiet time” (total PERM process takes at least 60 days prior to filing LCA) – includes 2 ads in a newspaper on a Sunday in paper of general circulation + job order with SWA.  Professionals and non-professionals treated differently (pg 285): Ads must include:
· Name of employer
· Location of job
· Job description – look at O*NET online for job title, job description, SVP (specific vocational preferential guideline) range which tells you yrs of prep needed for profession. Employer may exceed specific vocational preparation (SVP) level under so long as ‘er can adequately document the business necessity

· Prevailing wage determination from SWA
· Cannot use on-the job training to prove that beneficiary qualifies
· Priority date - date PERM submitted, not day I-140 is filed; As long as you filed the labor certification before March 31,2001, you qualify under 245(i) protection and can adjust status.
· PERM case will either get: (1) Audited (where you present your recruitment file) (2) Approved or (3) Denied. BUT, labor cert doesn’t give legal status; status must be adjusted 
· Administrative review with BACLA (Board of Alien Labor Certification Appeals) and judicial review available.
DV aka Diversity aka Lottery, §203(c)
· Just b/c you win, doesn’t mean that you are a LPR. It means you can adjust status and consular process – doing it abroad. People in US can apply in DV lottery. Problem arises if they can adjust (i.e. have they arrived w/o inspection and admission). 

· Consistent w/ FB and EB in that you have to establish eligibility. You go to the embassy or CIS and go to adjustment interview, bring crim and med records.
· Minimal requirements, §203(c)(2)

· HS education or equivalent; OR
· Within 5 years preceding app (a closed window), had at least 2 yrs experience in an occupation that requires at least 2 yrs education or experience

· Derivative rule: winners can bring immed fam – spouses and child – derivative DV status
OTHER - Cancellation B, juvenile, battered women etc
Asylum-Based Immigration, I-589, §208 (also defensive asylum apps)
· Prereqs:

· 1 Year Filing Deadline / Bar – alien’s burden to demo by clear and convincing evidence that app filed w/I 1 year after date of alien’s arrival in US, or else barred. Clock starts ticking on date of arrival. Exceptions: (1) changed circumstances, or (2) extraordinary circumstances relating to delay.  Smuggled alien can establish when entered US through testimony.
· Exceptions, pg 93-94: 
· Aggravated felony - §208(b)(2)(B)(i), (A)(ii)
· Participated in persecution

· Constitutes a danger to US

· Committed serious nonpolitical crime outside US

· Terrorist

· Resettled in another country prior to arriving in US

· No Safe haven = Mandatory denial of asylum, §208(a)(2)(A)  Sudan DUP opposition – no mandatory denial where no bilateral or multilateral agreement exists b/t US and India nor Bahrain and were those two countries did not offer respondent permanent status or resettlement.
· Credibility – threshold matter
· Standard – testimony must be consistent, detailed, and plausible. 

· Three pt test: generally defer to adverse credibility determination where:

1. Discrepancies and omissions described by IJ present in record. 
2. Discrep and omiss provide specific and cogent reasons to conclude that alien provided incredible testimony.  

3. Alien has failed to provide a convincing explanation
· S-A – granting asylum based only respondent’s testimony and corroborative testimony of aunt. 
· Tips: ask what is it that you do not find credible about my client and address specifics. Documentary evidence is best b/c cant cross. Expert witnesses waste of time and $ unless truly novel issue – not good at being crossed and having brilliance challenge.

· §208 – Two conditions for granting asylum 
1. Refugee ( Persecution
2. Discretion

· “Persecution” comes from refugee definition, §101(a)(42)(A): “Who is unable or unwilling to return to…that country b/c of persecution OR a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion. 
· Past persecution: Burden shifts to DHS to rebut by showing a fundamental change in circumstances by preponderance. 
· Sudan DUP opposition – Looking to State Dep’t practice reports w/ human rights conditions in concluding no fundamental change, despite that uncle lives in Sudan and respondent renewed passport at Sudanese Embassy outside of the Sudan.
· Matter of Chen – persecution has to be compelling, severe, atrocious persecution, if there is no current fear of persecution. 
· Future: well-founded fear of persecution –have been targeted or ppl like you have been targeted, turns to some extent on the subjective mental state of the alien; persecution does not need objective 51% chance of happening. Cardoza-Fonesca. Cf. §241(b)(3).
· What is “persecution”? No def in statutes or regs, but 3 pts.
a. Punishment / harm (and oppression) - “clearly threat to life or freedom”

i. Intent of persecutor doesn’t have to be to punish. 

ii. Non-governmental action – some person or some group who gov’t is unable or unwilling to restrain, or gov’t itself or rep of gov’t. Standard: unable or unwilling. 
1. Kasinga – granting asylum where aunt in Togo forcing 19 yr old petitioner to undergo FGM. Gov’t inaction. 
2. S-A – granting asylum where source of 21 yr old citizen of Morocco’s repeated physical assaults, imposed isolation and deprivation of education was her own father and did not request protection from gov’t. 
b. On account of / legitimacy of punishment. Casinga.

i. Must be on account of the 5 grounds 
1. Race, Nationality, Political opinion – up to best arg
2. Religion. S.A. persecution on account of religious beliefs, as they differed from those of her father concerning proper role of women in Moroccan society. She wore a relatively short skirt and so her burnt her w/ a straight razor; responded to man asking for directions so he beat both of them; confined to house after she snuck out to meet g.fs. 
3. Particular social group – up to best arg
a. Includes identifiable shared ties of kinship. Pg 488

b. Defined by common characteristics that members of the group either cannot change, or should not be required to change because such characteristics are fundamental to their individual identities. Immutable. Pg 488
c. Kasinga – social group defined as young women of Tchamba-Kunsuntu Tribe who have not had FGM, as practiced by that tribe, and who oppose the practice. 
· Gender not a sixth category. So immigration attorneys try to fit it into social group. See, e.g.,  S.A.
· Depends of the motivation of the persecutOR 
· Doesn’t say “on account of the victim’s” 5 categories.
ii. What is legit? What is the standard? U.S. (for purposes of asylum)? International? Standards of Togo?

1. Forced recruitment is not illegit, unless suffering additional punishment on basis of political opinion. 

2. Minesweeper case –persecution where non-Marihan Somali punished for refusing to act as minesweeper for militia, fled to Ethiopia and then came to US b/c motivation of persecutor was to punish b/c of his being of a different clan. 

c. Severity of harm -  must rise to level of persec
i. “Persecution is an extreme concept that does not include every sort of treatment that our society regards as offensive.”

ii. Li v. Gonzales – holding that single event of insertion of IUD due to China’s one child policy did not entail harm severe enough to rise to level of persecution where it was a medically routine procedure and where woman didn’t take it out upon arrival to U.S. BUT narrow holding and case poorly presented b/c no demonstration of psychological harm.

iii. Economic penalties only if so harsh as to constitute threat to life or liberty. Li – holding that fine of more than one yr’s wages does not compel a finding that it threaten’s woman’s life or freedom where it is to be paid of 12 yrs and were Li willing to incur a debt of more than $60K voluntarily to be smuggled to US.
· Discretion: If you meet refugee def, then judge “may” grant asylum.

· Matter of Pula – danger of persecution should generally outweigh all but “the most egregious of adverse discretionary factors.” ( Reality that no legit case is denied on discretion, unless serious misconduct. 

· Factors: page 443. Includes use of fraudulent docs

· Floodgates arg – open the flood gates arg is not a legal arg b/c there is a cap on asylees from countries. Casinga
· Regs specify that where alien is granted withholding of removal but denied asylum in exercise of discretion, denial of asylum must be reconsidered, CFR § 1208.16(e) b/c immediate relatives precluded from joining.
· If request for asylum granted, you get:

· Asylee status

· Key: opp to adjust after 1 yr (2 yr green card. 5 yrs apply for citizenship?)
· Key: To bring in derivatives – spouse or child, i.e. immediate family 
· EAD - 180 day waiting pd. so no incentive for attorneys to get asylum apps. 
· Can travel abroad w/ prior consent of AG
· If request for asylum denied, referred to IJ, i.e. removal proceeding. IJ reverses only 1 in 5. So check status of clients before applying for asylum

· Affirmative – CIS. Quickest adjud process - 2 week decision.  Interpreter not provided; applicant must bring his/her own interpreter. Closed off to public. 
· Termination of asylum

· If alien no longer meets conditions

· Falls in one of the exceptions

· Can be relocated to safe 3d country pursuant to treaty

· Voluntarily availed himself of protection by alien’s country

· Alien acquires new nationality

CITIZENSHIP & NATURALIZATION - §§ 301-361, N-400
· N-400 = INS form used to apply for naturalization

· Two criteria we must meet for citizenship

1. Statutory eligibility

2. Discretion

· By Naturalization, §§310… - Six basic concepts, §316
1. Residence and physical presence, §316(a) – LPR that 

i. Resided continuously for at least 5 years (applicant), 3 years (for spouse). Absences:
1. Less than 6 months ok
2. 6 months < absence < 1 year: presumptively breaks continuity of residence
3. 1 yr +: breaks continuity as a matter of law
ii. Physically present for half the statutory period (3 or 5 years) 

iii. Resided w/i jxn where file petition for 3 months prior to filing it + Applicant must reside continuously w/I U.S. from date of petition up to time of admission to citizenship

2. Age – 
i. 18 years old or 
ii. Derivative citizenship – when one parent is naturalized, but child must have been admitted as permanent residence and reside w/ parent in US, no 5 yr pd

iii. Automatic citizenship for adopted children residing in US w/ citizen parents

3. Literacy; education, English language proficiency, § 312(a)(1)-(2) - As of 1906 with two exemptions for those over 50 (55) and living in US over 20 (15) years

4. GMC -  good moral character, §§316(a), (e), 101(f) – this screws up most people

i. Statute gives you examples of what is not GMC – habitual drunkard, convictions

ii. Period is 5 years preceding date of app

iii. Persons convicted of AF etc, at any time – murder and aggravated felonies

5. Attachment to constitutional principles, §316(a), 313(a)(4) – Communism, or other totalitarian groups, Deserters of the armed forces
6. Oath of allegiance 
· By Birth – Jus sanguinis & Jus soli
· Jus Sanguinis, i.e. born abroad to U.S. Citizens, §§ 301(c), (d), (e), (g), (h), 308(2), (4), 309 
· If both parents are citizens: child acquires citizenship at birth, provided only one parent has a residence in US

· If one parent is a noncitizen: look at 301(g) w/ §309

· Parents are married, §301(g): the citizen parent must have been physically present in US for total of 5 yrs before birth , including at least 2 yrs after the age of 14. 

· Parents are unmarried 

· U.S. citizen mother, §309(c): if mother is a U.S. citizen he is a US citizen; extends citizenship, provided mother has at some pt been physically present in US for continuous pd of 1 year

· U.S. citizen father, §309(a):  Legitimated depends on state law. Family law. Affidavit – written and signed under oath (notary). Judicial order of paternity

· Nguyen - Facts: father U.S. citizen, mother was a Vietnamese citizen; Dad working under employ of a U.S. corporation during 1969 Vietnam War. Nguyen was LPR; convicted of a crime of sexual assault; INS sent charging doc to deport; Father got a DNA test, but child was over 18. Dad should have naturalized him way earlier if he knew he wasn’t a citizen; while child was under 18, dad needed to establish parentage. 
· Jus Soli, i.e. born in the national territory, §§300-308, (literally, right of land) 
· 14th amendment 

· General rule of universal citizenship by birth - People born in U.S. or its territorial possessions (Except American Samoa and Swain’s Island) are US citizens at birth. Wong Kim Ark
· Even to tourists and undocumented migrants

· Applies to Chinese and everyone 

· Three Exceptions:
1. Foreign sovereigns and accredited diplomatic officials (ambassadors)

2. Foreign public vessels, meaning warships, not commercial vessels,  in U.S. waters

3. Birth to alien enemies in hostile occupation of US territory

· Outlying territories – today only American Samoa and Swains Island
· Naturalization may result in serious consequences: i.e. put into removal proceedings, esp if there is a conviction for a crime (GMC). One way to avoid is to run fingerprints w/ FBI ($18), and go w/ client.  See Article: Teenage felony catches up with immigration, 63
· Dual citizenship – official US gov’t position is that US doesn’t care if you have dual citizenship. Other countries do care.  

· Denaturalizing – Ex: lying at any point about immigration status, CIS finds out marriage was a fraud, Nazi guards. 
UNDOCUMENTED ALIENS 
· Reportedly at 12 million

· IRCA Employer sanctions – INA §274A
· “Knowingly” – the CORE of IRCA. Actual knowledge
· Prohibits hiring of “unauthorized aliens” (see 8 C.F.R. 274A)
· Requires that employers use I-9 form - Regs say employers are required to examine an ‘ee’s documentation and complete Form I-9 w/I 3 business days of the hire
· Debate:

· Primary tool for deterring illegal entries

· Burden on ‘ers – mustn’t become experts in immigration law

· What kind of docs suffice? – national ID card? Huge fraudulent doc market
· Collins aka Sizzler case– leaves the IRCA “knowingly” subject to much abuse b/c now ‘ers take care not to know.

· Facts: Soto extended Sizzler job offer to Rodriguez in long-distance phone convo. Before allowing Rodriguez to begin work, Soto asked for evidence of authorization to work in US. R returned w/ driver’s license and fake SS card. Filled out I-9. 

· ALJ accused Sizzler of “knowingly” hiring an illegal immigrant. 

· Holding: no problem with offering a job before seeing the documents verifying citizenship. In fact, it is advisable for him not to do so b/c he doesn’t want to be held liable for immigration-based Title 7 employment discrimination and INA §274(B)(a)(6), which provides that it is a violation to request docs different from or additional to those required to comply with §274A(b), if such request is made for the purpose or with the intent of discrimination against an individual. Cconflicting demands from EEOC and INS to avoid interviewing apps whose appearance suggests alienage
· Holding: no problem with not highly scrutinizing the documents, even those Rodriguez spelled RodriQuez and SS cared fake. Do not have to look at the back or compare with INS or SS manual. §274(b)(1)(A) provides that ‘er will satisfy verification obligation by examining doc which reasonably appears on its face to be genuine. 

· ALJs (not IJs) pass on cases involving employer sanctions, employment immigration based discrim. 

SOURCES OF FEDERAL IMMIGRATION POWER

· Federal gov’t has exclusive control over immigration

· Immigration vested exclusively in executive; political questions that are nonjusticiable by courts

· Congress’ discretion is vast; reflected in these two 1880s cases, settled law

· Ping
· Ping left U.S. with green card and tried to come back to U.S. and is excluded b/c treaty passed while he was abroad invalidated his certificate of reentry. 

· H: Congress decides who comes into U.S.

· Reasoning: sovereignty. 

· Ting
· Certificate of residence only issued with white witness b/c Congress assumed Chinese couldn’t tell truth

· H: IN removal proceedings, Due Process is what Congress says it is, i.e. No Due process 

· BUT Aliens residing in the US are entitled to safeguards of the Constitution and protection of the laws. 

· Constitutional safeguards for criminals N/A b/c not immigration proceedings are civil trials.
· Reasoning: International Law; norm in the community of nations.  

ETHICAL ISSUES

· On the board: Muto; Porges; Kooritzky; Boyle; Lozada, No

· Ethical/Pre issues v. Mistakes

· Consequences are severe for victims; no immigration defense; doesn’t give rise to a fraudulent claim 

· Matter of Lozada – BIA decision; Ineffective assistance of counsel; must find alien has a colorable claim of relief. One of the reqs is that alien file malpractice claim or disciplinary action w/ the bar. 

· No – must learn to say it, to clients
IN GENERAL

· General Lessons

· Read the statute

· Must know what was the prior law

· Importance of relationship b/t countries at issue; politics 

· History: 

· 1933 - Immigration and Naturalization Service. INS and EOIR were subunits in DOJ responsible for administering and enforcing the INA. 

· 1952 – Immigration and Nationality Act passed

· 1986 – IRCA

· 2003 – Homeland Security Act (HSA) ( major restructuring

· Immigration is civil (no jury trials, no right to appointed counsel, no double jeopardy, no right to bail). How come? If aliens are convicted of a crime, aliens are required to serve punishment. Then they are also deported! How is removal not a punishment? And how is detention not a prison? What is the difference between punishment and a civil remedy? Deportation is not a punishment.

· Agencies - Page 11

· 5 Cabinet level dep’ts: DHS, DOJ(AG), Labor, HHS, Secretary of State
· Dep’t of State – Consular affairs. First pass at decision Dep’t of 
· Labor or HHS – labor certification and medical exams

· DoJ (AG):  EOIR – Executive Office for Immigration Review – court functions in immigration,
· IJs (removal proceedings) 
· OCAHO - ALJs (employer sanctions)
· BIA – Board of Immigration Appeals 

· DHS – 

· Services  ( CIS - (visas, green cards, changing status)

· AAO - Administrative Appeal Office

· Asylum offices – adjudicating asylum applications

· Regional Service Centers – send apps that do not need direct contact w/ people.

· Enforcement ( ICE (interior) and CBP (border)
· No more INS - Three agencies that took over INS (in DHS)
· CIS - Citizenship and Immigration Services
· ICE  - Immigrations and Customs Enforcement (interior)

· CBP – Customs and Border Protection, enforcement (border)

· Sources of Congress’ immigration power – 
· Delegated – Constitution doesn’t expressly grant Congress authority to control immig; take various powers and put them all together.
1. Commerce –migration is commerce 

2. Naturalization – but what about those that do not intend to become citizens, only travel, study etc; physical entry v. entry to political community

3. War 

4. Migration & Importation Clause –interpreted as prohibiting congressional attempts to stop slave trade before 1808

· Foreign affairs – no explicit mention in the Constitution, but intended and always exercised, inferred from power to declare war, make treaties etc. Primarily invalidates state statutes that attempt to regulate immigration b/c the federal government would be liable.
2. Inherent – Congress’ power limited only with respect to internal affairs.
1. Sovereignty

2. International

3. Independence 

2. Three prongs

1. Statutory prong

2. Discretion

3. Admissibility

DEFINITIONS

· Exclusion – denial of admission at the border to those seeking admission

· Deportation / Expulsion – removal of a noncitizen inside the U.S. 

· Removal – includes exclusion and deportation
· Alien –not a United States citizen, § 101(a)(3) 

· Denaturalization – Nazi guards. Problem found in naturalization docs

· Hierarchy of aliens –.

· Immigrant – Green card holder. Alien who “intends” to live permanently and lawfully (2 prongs) in the United States, §101(a)(15)

· Nonimmigrant – Visa holder. Alien who is in the United States for a temporary, specific purpose, e.g. visitor, tourist. Temporary = up to and including three years. §101(a)(15)(A)-(U)

· “Out-of-status” - Violating the term of Visa. 

· Visa – doc that allows to board plane and present at port of entry.  §§221-222

· Two types:

· Non-immigrant visas - §(a) – (u) 

· Immigrant visa – one kind; allows you to be here permanently

· Merely a preauthorization - Doesn’t guarantees entry, CBP officer can refuse
· Determines if you can enter multiple times or once. 
· Can apply at US consulates, doesn’t have to be in home country.
· Nonimmigrant: specific purpose to accomplish during temporary stay.
· Changing status = limited from one nonimmigrant status to another nonimmigrant status, ex: from a B to an H. Not to be confused with “adjusting status” 
· Authorized Stay - the “visa” doesn’t expire, the authorized stay expires. 

· Overstay – staying past authorized stay, invalidates visa.

· Adjusting status - changing from a nonimmigrant to a LPR.

· Petition –specific document to ask U.S. gov’t to do something. Angelina is “petitioner" and “beneficiary”

· Petitioners - U.S. citizen, LPR, employer

· Beneficiaries – noncitizen
· RFE = Request For Evidence
· I-797 = NOA = notice of action – not tied to any application, just a receipt that CIS tells you something. Ex:  NOA says need biometric done and have an interview. 

· Good hypo for review: 

· Mexican w/ no admission or parol came illegally June 1995, marries U.S. citizen on June 4, 2000 (immediate relative; beneficiary of approved I-130); petition approved in 2003; 

· 245(i) grace – petitioned after April 30, 2001; can’t take advantage 

· Eligible to adjust status? No, must be inspected and admitted and paroled to adjust status 

· Inadmissible 

· Can he can depart and come back through consular processing?

· Ten year bar b/c unlawfully present (b/c/ not admitted or paroled) for more than one year. Inadmissible for 10 yrs b/c more than 1 year of unlawful presence.  

· BUT, he never left! What is missing is the departure or the removal. 

· Note: facts missing (maybe he admitted at one point that he left) or officer got it plain wrong.  Be aware that officers at CIS may not know this stuff.
· Can get extreme hardship waiver?
