IBT OUTLINE—Karamanian, Spring 2008
I. Modern Forms and Patterns of IBT

a. Types of IBTs, categorized by penetration:

i. export-import transaction

ii. agent or distributor sells goods abroad

iii. licensing to a foreign entity to manufacture and distribute products abroad

iv. Joint ventures

b. Forms of Trade

i. Goods

ii. Services

iii. FDI

iv. Knowledge/Technology Transfer

c. MNE

i. DEFINITION:  a number of affiliated businesses which function simultaneously in different countries, are joined together by ties of common ownership of control, and are responsible to a common management strategy.  From the headquarters company (and country) flow direction and control, and from the affiliates (branches, subsidiaries and joint enterprises) products, revenues, and information.

ii. Reasons why MNEs are so important to IBTs
1. Provide capital, know-how, and access to foreign markets for host country, thereby increasing export competitiveness 

2. FDI tied to MNEs

3. MNEs own lots of IP

d. Intl Forums and Institutions

i. UNCITRAL

1. UN Commission on International Trade Law

2. dedicated to formulizing modern rules on commercial transactions and to furthering the harmonization and unification of the law of international commerce.  

3. CREATES TREATIES, e.g. CISG

4. CREATES MODEL LAWS, e.g. UNCITRAL Arbitration Rules

ii. UNIDROIT (International Institute for the Unification of Private Law)
iii. International Chamber of Commerce (ICC)

1. UCP—Uniform Customs and Practice for Documentary Credits

2. Court of Arbitration

3. Incoterms

II. International (Documentary) Sale of Goods
a. Bill of Lading

i. Contract of Carriage

ii. Shows to whom it will be shipped (non-negotiable, straight) or shows that the holder has title to the goods (negotiable)

b. Incoterms

i. Generally

1. Published by the Intl Chamber of Commerce

2. Parties adopt it by K, or may be implied if the UCC applies through custom and practice.  
3. apply to matters concerning the duties and obligations of sellers and buyers to a K of sale relating to the delivery of tangible goods sold.

4. Note—there are 3 Ks usually: K of sale, K of carriage, and L/C.  Incoterms apply only to the Sale K (not to carriage)

5. Risk of Loss on buyer until he satisfies his delivery obligation to the buyer.  These say then that duty is satisfied.  

6. For CIF and FOB, risk of loss passes to buyer when the goods have passed the ship’s rail.  

7. Incoterms have been revised to adopt to modern practice, e.g. the term “free carrier” has been added to deal with the case where the reception point in maritime commerce is no longer the traditional passing of the ship’s rail but a point on land prior to the loading of the goods on the vessel.  

ii. FOB (Free On Board) (p. 79):

1. S delivers goods past ship’s rail at named port of shipment

a. bears all costs and risk of loss until that point

2. S clear goods for export

3. applies only for sea/inland waterway transport.  

iii. CIF (Cost Insurance Freight) (p. 82)

1. S delivers goods past ship’s rail at named port (like FOB)

2. S pays all costs and freight necessary to bring goods to named port of destination, BUT risk of loss or damage to the goods, and additional costs incurred after delivery are transferred to the B. 

3. S has to procure marine insurance (only minimum cover required)

a. minimum coverage = K cost plus 10% (110% coverage)

4. Must have a negotiable B/L 

a. in CIF, the goods are delivered past the ship’s rail, but S does not possess them until the port of destination.  This is distinct from the FOB where delivery and possession occur at same time.  

5. Buyer has a right to inspect before shipment (unlike FOB)

6. only for waterway transport

iv. Biddell Brothers v. E. Clemens Horst Company (Ct. Ap. King’s Bench, 1911)

1. Kennedy, Dissent(even though the K does not require payment against documents, it is necessarily implied by the term CIF, because otherwise the S would give up the goods, while B would still be able to reject them at the port of delivery, or would have to hold the B/L until goods were accepted, in violation of the K.  This view was taken upon appeal to H of Lords.  
2. Reference Parker v. Schuller (1901) in which Seller sues Buyer under a CIF K for not shipping the goods. The sellers lost on appeal b/c they should have argued that the breach occurred when B failed to ship the documents, b/c the documents could not have been shipped without shipping the goods.  

3. SIG: 
a. CIF(duty to deliver documents to S, goods to carrier.  

b. Buyer has no right to inspect at port of delivery

v. The Julia (House of Lords, 1949)

1. Rye shipped to from S in Argentina to B in Belgium.  Issue delivery orders so that B doesn’t have to buy whole cargo.  Delivery order issued to seller who had agents in Antwerp and who would make represerntations to ship’s master that the B had paid for cost and freight, and then the goods are released (first to S’s agent, then to B).  Parties call this K a CIF, but didn’t have a negotiable B/L and B held insurance certificates

2. Goods are rerouted to Lisbon, and sold for lower price.  B wants purchase price back, S offers only to give amount realized on sale in Lisbon.  

3. HELD:  This was not a CIF K; it was a K to deliver goods in Antwerp.  This was an internal shipment from S to S’s agents.  
4. SIG: under CIF transaction, B must get title

vi. B/L in the context of the K of Affreightment 

1. Private Carrier
a. ship leased in whole or in part by special arrangement.

b. K known as charger party

c. private carrier owes a regular duty of care, i.e. only liable for damages to the extent that they were proximately caused by a breach of the obligations contained in the K of carriage.  
2. Common carrier(strict liability (most common)

a. carrier holds itself out to the general public as engaged in the business of marine transport for compensation.  

b. strict liability to carrier so they have duty to insure goods.  
c. liability only limited by acts of God, public enemy, and inherent vices of the shipper, i.e. if there is an inherent problem with the goods, e.g. bugs in the fruit.  

d. Cf w/ air carriers, who make S sign a K of adhesion.  They used to disclaim any liability, but now federal law requires minimum insurance.
3. COGSA

a. must insure $500/package

b. If a good is being shipped into or out of the US, COGSA applies and parties may not K out of COGSA.  

4. F.D. Import & Export Corp. v. M/V Reefer Sun (S.D.N.Y., 2002)

a. S in Ecuador selling bananas to B in Ukraine.  B helped by F.D. Imports with the sale.  Bananas arrive spoilt, but it’s unclear if it was due to negligence by suppliers or carriers.
b. There is an arbitration clause charter party, incorporated into the B/L, that binds all parties, even those that did not sign it, b/c the BL explicitly references the CP,  so there was a duty to investigate.  

c. The clause covers to all disputes arising under the CP, so the claims relating to shipment of the goods, and the cross claim by the carriers against the suppliers are disputes relating to the charter party.  But Π’s claims relating to planting and maintenance of the fruit do not relate to matters covered by the BL or CP.   

d. Non-arbitrable issues are separate, so the Ct doesn’t have to stay the non-abritrable issues until resolution of the arbitration.  

e. SIG: arbitration clauses in the Charter Party can apply to all claims arising under it, and be applied against non-signatories as long as it’s properly incorporated into the B/L.  

vii. Bill of Lading and Carrier Liability
1. Document that is signed by the carrier of the goods acknowledging that the goods have been received for shipment.  

2. Minimum contents: description of goods, names of parties, date, places of shipment and destination.  

3. Functions: 

a. K of carriage (or evidence thereof)

b. receipt of the goods

c. document of title (if treated as such by parties)

4. used in air, water, rail and road transport—can have separate or through BLs

5. In multi-modal transport, a carrier will issue a clean B/L

6. B/Ls for export from US are subject to Pomerane Act (Federal Bill of Lading Act)

a. recognizes negotiable B/Ls: one that allows transfer by endorsement.  

b. straight B/Ls: made out to named cosignee and cannot be transferred by endorsement.  

c. Protects good faith purchaser of the bill.  

d. Issuer of a bill (carrier) is liable for misleading statements about the goods and has duty to deliver to consignee or holder of bill.  

7. Hague Rules, 1921
a. limit carriers ability to limit liability under BLs

b. Visby Rules (1968)(
i. increased minimum coverage

ii. not ratified by the US

8. Hamburg Rules

a. more carrier liability

b. not adopted by any important maritime state

9. COGSA (1936)—Carriage of Goods by Sea Act
a. carrier liability limited to $500/package

b. Can’t K out of COGSA for inward and outward shipments(this violates conflict of law principles

c. if there is no B/L (e.g. on a Charter Party) then COGSA does not apply

d. Himalaya Clause

i. can apply to persons performing services on behalf of the carrier, e.g. stevedores, truck carriers, etc.  

e. COGSA applies where:

i. All Ks for carriage of goods by sea to or from the US in foreign trade (common carriers)

ii. Private carriage under a charter party only when charter party incorporates it through a Clause Paramount (Fruit)

iii. If there is a B/L that forms the K of carriage, then COGSA applies even with private carriage.  

f. COGSA does not usually apply to

i. inland transport

ii. non-carriers

1. **BUT Himalaya clause provides coverage

10. Fruit of the Loom v. Arawak Caribbean Line Ltd. (S.D.Fla, 1998)

a. Fruit sends goods from Jamaica to Kentucky using Arawak as a carrier, who will carry them by sea and then sub-K for Seaside to drive them to Kentucky.  On road transport the truck is hijacked.  There was a through BL so COGSA governs.  The Himalaya cause means that Seaside is covered by COGSA.  The B/L also placed risk of theft on shipper, so carrier not liable at all.
11. Steel Coils v. Lake Marion (5th Cir. 2003)(BoP
a. Steel coils are damages in transit from Russia to New Orleans and Houston by seawater.  Coils travel by rail from Moscow to Riga, where the Lake Marion crew took them.

i. Burden:

ii. Π must establish PF case by demonstrating that cargo was loaded in an undamaged condition and discharged in a damaged condition.

1. B/L serves PF case that they were undamaged when loaded

iii. Burden shifts to Δ to prove that

1.  they exercised due diligence to prevent the damage, or 

2. the damage was caused by one of the exceptions set forth in § 1304(2) of COGSA, including:

a. perils, dangers, and accidents of the sea or other navigable waters

b. latent defects not discoverable by due diligence

iv. Burden then returns to shipper to establish that Δ’s negligence contributed to the damage

v. Burden back on Δ to segregate the portion of the damage due to the excepted cause from the portion resulting from the carrier’s negligence.  

b. Application

i. B/L was clean so Π made PF case that goods were in good condition prior to loading
ii. If the nature of the good makes damage hard to discern by looking at the container, there is a higher BoP, but here the container would have shown damage, e.g. “drip down”.  So there was no damage at the point when they were loaded in Riga.  

iii. The Δ can’t prove due diligence b/c their vessel was not seaworthy b/c the hatches were not in good condition or tested for water-tightness before embarkation, so water entered, and there was rock salt from previous cargo that had not been cleaned from the hold.  
1. Duty to ensure seaworthiness is nondelegable under COGSA.

iv. Δ can’t prove the seawater damage was a peril of the sea b/c such damage is foreseeable, and there was no ship damage.  

v. Δ cannot prove that this was the result of latent defects that were undiscoverable b/c the crack in the holds was caused by gradual deterioration, not a defect in the metal, so should have been discovered.  

c. Separate Negligence claim against Lake Marion’s managing agent, Bay Ocean, that it was negligent in its maintenance of the ship:

i. COGSA is the only remedy against carriers

ii. BUT, Bay Ocean was not the carrier (did not sign the charter) so COGSA does not apply to them, so the negligence claim may be brought.  

c. Marine Insurance

i. American National Fire Insurance Co. v. Mirasco, Inc. (2003)

1. Egypt issues decrees that hold up importation of meet, it thaws, importer gets money for return freight to sell elsewhere for a lower price.  They had insurance to cover against political risk, but b/c the embargo fell under an exception, so they didn’t get cost paid by insurance company.  Only got return freight paid.  

2. SIG: there are a lot of exceptions in insurance coverage

d. Sales Contract

i. Choice of Law
1. Determining which law that applies to a K is easy if you have a choice of law clause (could be the law of a country or a treaty).

2. Step one: determine which forum the dispute is in.  The Choice of Law principles in that forum decide which law will apply.  

3. In the US (p. 190):

a. UCC art. 1-105: the law selected in the K must have some reasonable relation to the transaction.

b. Rest § 188 (sales that aren’t goods): parties may select their own law, then apply the significant relationship test 

c. States apply their conflict of law principles to international cases.  This raises concerns that they will favor the application of their own law, that cases will not be resolved predictably and that states may intrude upon federal and international interests

4. In Europe:

a. Rome Convention: 

i. sets out the Conflict of Law principles for the EU

ii. Parties may select law as they chose, and there is no requirement that there by a relationship to the K.  If there parties have not chosen a jdxn’s law, then the law of the country with the closest relationship to the K applies

5. Kristinus v. H. Stern Com. E. Ind. S.A. (S.D.N.Y, 1979)
a. US resident visiting Brazil sees flyer in his hotel to buy gems from H. Stern, goes and buys $30K in gems.  The flyer stated and manager assured Π that customers could get refund for 1 yr from H. Stern in NY.  Π requests refund in NY, request denied, Π sues in NY.  Oral Ks are unenforceable in Brazil, so H. Stern wants Brazil law to apply.

b. Brazil is not a party to the CISG, so it does not apply.  

c. NY CoL principles apply the law of the jdxn having the greatest interest in the litigation.  

d. Finds that Brazil’s judiciary has no interest in this case(this rule was to protect integrity of Jud. proceedings in Brazil from being tainted by perjury and biased testimony.  This interest is not affected by a proceeding in a Ct in NY. 

e. NY has interest in having NY businesses keep promises they make elsewhere.

f. HELD: NY law applies.

ii. CISG
1. Does CISG apply
a. Intl sale
b. sale of goods (Art 2 exclusions—stocks, etc)
c. B/t companies in:
i. Contracting States
1. which branch of the company has the closest relationship to the K and it’s performance (art 10)?
ii. States that through conflict of law would apply CISG
1. Unless they’ve made an Art. 1(1)(b) exception

2. UN Treaty that is only binding on signatories (like the US, others listed on p. 192)

3. It is not mandatory intl law—parties may K around it

a. NOTE: if your choice of law clause says that the law of VA applies, the CISG applies b/c the CISG is a treaty, so supplants the state’s UCC.  Parties must say that the VA UCC applies, rather than the CISG, to K around it.  

4. CISG is not comprehensive K law.  Part I covers formation and Part II covers obligations.  But the validity of the K, 3d party rights and property rights in the goods are governed by domestic law.  

5. CISG v. UNIDROIT 

a. UNIDROIT are principles (like restatements) that apply only: (1) when the parties K for them to apply; (2) through lex mercatoria; (3) when domestic law does not lead to a solution; (4) when international instruments need interpretation.

b. UNIDROIT applies to all international commercial contract, not just sale of goods like the CISG

c. UNIDROIT may compliment the application of the CISG as they are distillations of international practice, and may be used to promote uniformity, which is a stated purpose of the CISG in art. 7.  

6. CISG: Art. 1-6—The Sphere of Application

a. ART 1: (1) K for sale of goods, between parties whose places of business are in different States,

i. (a) when States are Contracting states, OR 

1. note: Art 10 says that if a party has more than 1 place of business, te place of the business is that which has the closest relationship to the K and its performance, having regard for circumstances known by parties.

ii. (b) when private intl law leads to the application of the law of a K’ing state

1. Art 95 reservations(K’ing party may opt out of art 1(1)(b).  The US did so that when there is a K with a non-signatory, either US domestic law or the other country’s domestic law will apply, not the CISG.  Germs has one that reinforces the US decl.  
b. American Meter (E.D.Pa, 2004)

i. American Meter and a Ukr company create a joint venture in Ukr.  Am Met’s obliged under the K to provide meters and pipes to the JV; the quantity to be supplied is determined by the demand throughout the Eastern block.  Then Am Met wants to pull out of Ukr, so stops sending parts and the JV ends.  the JV and the former partner sue Am Met.  Am met argues that it’s invalid under the CISG.

ii. HELD: The CISG does not apply to distributorships, but may govern individual sales Ks entered into pursuant to that agmt. (this is vague b/c doesn’t define what is a K for the sale of goods, but Cts in US and Germ have so decided)
c. UNCITRAL CLOUT Case 131 (Germ, 1995)

i. computer software sale is governed by the CISG

d. UNCITRAL CLOUT Case 13 (Germ, 1994)

i. sale of a market analysis report is not a sale for a good of the production of a good b/c though it is printed on paper, the company is really buying the transfer of the right to use the ideas written down on such paper.  

e. Art 5—indemnification Ks not covered by CISG

f. Art 6—parties may exclude the application of this Convention or, subject to Art 12, derogate from or vary the effect of any of its provisions.
7. Interpreting the CISG

a. Art. 11(
i. no writing requirement, in contrast to UCC § 2-201

ii. Art 12 allows States to preserve it’s writing requirement if it makes a declaration (the US has not

iii. GPL Treatment (Oregon S. Ct., 1996)—in K breach case between Canadian manufacturers and a US corp, the Canadian company forgot to argue that the CISG applied, and the issue was whether they’d satisfied the writing requirement under the UCC.  Had they failed on the merits it would have been malpractice.  

8. Part II—Formation of a K

a. OFFERS 

i. Art 14(minimum reqs for an offer

1. Intent is the key, and it’s measured by the number of offerees and the definiteness of the offer

2. Note: course and dealing (art 9) may be considered to determine if the prior dealing raise definiteness of O

ii. 15(withdrawal

1. O’or may withdraw from an offer, even if it’s irrevocable, anytime before it reaches the O’ee 

iii. 16(Revocation

1. O’or may revoke an offer before the O’ee has accepted, unless the O is irrevocable.

2. Irrevocable offers: if the O’or indicates a fixed time for acceptance (or otherwise indicates that the offer is irrevocable) OR if it was reasonable for the O’ee to believe it was irrevocable

3. NOTE: this is different from C/L used in US, where the offer may be revoked, even if the O’or fixes a time for A, unless consideration is given to make it an option K.  This is comparable to firm offers under UCC § 2-205 (p. 211), w/o a writing requirement.

iv. 17(Termination of offer 
1. even if revocable, the O ends when O’ee rejects

b. ACCEPTANCE

i. 18(form of acceptance

1. A becomes effective at the moment it reaches the O’or

ii. 19(effect of A (battle of the forms)
1. (1) A must not alter terms of O; (2) if the new terms materially alter the O, then the A counts as a rejection and a counteroffer, otherwise the new immaterial terms are added to the K, unless the O’or objects to the new terms without undue delay; (3) material terms include price, payment, quality/quantity, delivery, liability and dispute settlement.  
2. Note: even if there is a material difference, the O’or may accept by conduct under art. 18(3), but it may matter if O’ee drew the O’or’s attention to the new terms, i.e. if O’or can claim surprise.  In that case, look to art. 8 of circumstances and course of dealing to determine parties’ intent to be bound by the discrepant clause.
3. Cf. UCC § 2-207(2)—nonconforming A(K.  Discrepant terms are proposals.  UNIIDROIT also rejects mirror image rule and makes a K out of the consistent terms.  

iii. 20 & 21(time allowed for A

iv. 22(withdrawal 
c. CONCLUSION
i. Art 23 &24(time when K is concluded

9. Performance of the K

a. DELIVERY(Art 30-34

i. see art. 67 for passage of risk

b. CONFORMITY

i. Art 35(combines the implied warranty of merchantability (UCC § 2-314), implied warranty of fitness for a particular purpose (UCC § 2-315) and express warranties (UCC § 2-313), and requires appropriate packaging.  
ii. SIG: watch out for implied warranties of merchantability, e.g. if a S knows goods are going to USA, the goods should be compatible with US connection/satellite/etc.  Look to who is sophisticated, b/c if the S is sophisticated, they are responsible for knowing when they say the good will work there, but when the B is sophisticated, they may have notice under 35(3).  
iii. Note: liability shifts at delivery, so once goods are shipped the B is liable, unless the S breached a duty to properly package.
iv. Medical Marketing Int’l v. IMS (E.D.La., 1999)

1. IMS (Italian seller) sells radiology materials to Med Marketing (Louisianan buyer) that the FDA seized.  Med Marketing sued, and won in arbitration, for breach of K by sending nonconforming goods.

2. RULE: The seller is generally not obligated to supply goods that conform to public laws and regulations enforced at the Buyer’s place of business, EXCEPT:

a. (1) if the public laws and regulations of the buyer’s state are identical to those enforce in the seller’s state; 

b. (2) if the buyer informed the seller about those regulations; OR

c. (3) if due to “special circumstances,” such as the existence of a seller’s branch office in the buyer’s state, the seller knew or should have known about the regulations at issue.  

v. BP Oil Int’l v. PetrolEcuador (5th Cir. 2003)

1. PE buys gas from BP, states in the K that it’s gum content must be below X.  Goods are to be sent CFR (like CIF w/o insurance) and inspection at port of departure by Staybolt.  Gas passes inspection by S, but not at port of delivery, so PE refused to accept delivery, BP sold the gas at a loss, and sues PE.

2. Under CFR, there is delivery at the final port, but title transfers at the port of departure, so any inspection must happen before the goods pass the ship’s rail.  After that, liability transfers to B for any non-conformity that occurs after, CISG art. 36(1). 

3. PE argues that BP intentionally bought gas that contained inadequate gum inhibitor, so the cargo contained a hidden defect.  If BP knowingly supplied nonconforming goods, they are liable notwithstanding PE’s inspection under CISG art. 40

4. Remand to determine if BP knowingly supplied nonconforming gasoline.  

c. PAYMENT
i. If the K says “at market price” that terms is sufficiently fixed to make a K and set the price that the B must pay, Cour de Cassation (Apr 1, 1995)

d. EXCUSED PERFORMANCE

i. Art 79(1)—performance excused when:
1. failure to perform is due to an impediment beyond the control of the nonperforming party;

2. nonperforming party could not reasonably be expected to take the impediment into account; AND

3. nonperforming party could not overcome the impediment.

ii. note: 
1. impediment connotes a barrier that prevents performance, not an event that makes performance more difficult or costly.  
a. Efficient breach is best recourse here

2. overcome includes making the buyer buy the goods and supply the goods it cannot produce due to an unforeseeable impediment 

3. Must give notice w/in reasonable time

iii. Remedy: buyer can avoid the K (i.e. doesn’t have to pay the K price) and get restitution of what it has already paid to the seller, but cannot sue for damages.  (Or if buyer is excused, S does not have to deliver goods).  
iv. Tsakiroglou (House of Lords, 1962)

1. T was to sell Sudanese groundnuts to a buyer CIF Hamburg, when the Suez canal was closed.

2. HELD:  T was not excused from performance—could have sent the nuts through the Cape of Good Hope—increased shipping and insurance costs do not frustrate the K.  

3. A term in the K that the goods be shipped in the ordinary way does not imply by the Suez.  

4. There was a force majeure clause, that would derogate art. 79, but it did not apply since the hostilities did not amount to war.  

e. EXCUSED PERFORMANCE DELEGATED TO 3D PARTY

i. 79(2)—party to a K is only excused if:

1. he is excused under 79(1); AND

2. the 3d party would also be excused under 79(1)

ii. Unilex, D.1996-3.4
1. Seller’s suppliers in PRC had financial difficulties and wouldn’t supply goods w/o payment in advance, inconsistent with the K.

2. S is not excused from performance b/c its suppliers financial difficulties

f. REMEDIES 
i. Sellers’ (61-64) mirror Buyers’ ( 46-49)

ii. Art 62(compel performance
1. Note: Art. 28—Ct doesn’t have to order specific performance if the Ct would award damages instead under local law

iii. Art. 63(extent time for performance by buyer

1. B can ask for time to see if it can find a market elsewhere.  Under the duty to mitigate the S will usually have to grant this time and this art honors the agreement to allow more time, so S can’t sue B during this time.  

iv. 64(avoid K (p. 246)
v. 74-76(sue for damages

1. Costs plus lost profit
2. If B resells goods or S buys other goods—get damages from avoided K by the difference from the K price.  If there is no replacement sale/purchase, compare to market price at time of avoidance or taking.  
3. 76(2) Provides a default rule for determining current price ( price prevailing at the place where delivery of the goods should’ve been made or if no such price exists, the price at such other place as serves as a reasonable substitute, making due allowance for differences in the cost of transporting the goods (at this point experts argue over what price should be)

e. Letters of Credit (LC)
i. A LC is an K by the issuing bank to honor drafts drawn on it if the draft is accompanies by specified documents.

ii. Generally
1. UCC and UCP:

2. No comprehensive treaty governs LCs.  The principal sources of law are the Uniform Customs and Practices for Documentary Credits (UCP 500), issued by the ICC in 1993, and article 5 of the UCC (2003).  Tribunals that resolve disputes involving the UCP treat it like it’s law, even though it’s just custom.  
3. This year the UCP 600s were released.  Now the bank has no more than 5 banking days to complain about non-complying papers, the old ones (on which we’ll be tested) allowed 7 days.  

4. UCP may be incorporated to govern a LC, UCC § 5-310(c) says that parties may K to have the UCP rather than the UCC govern, and UCC § 5-108 encourages parties to look to practice and explicitly references the UCP.  

5. Both may be incorporated, and even where UCC applies the parties may K in favor of the UCP.  

6. UCP is silent on some issues, e.g. fraud as a defense to payment of a LC, so domestic law applies(policy that local CL should apply.  

iii. Terminology

1. Applicant is the person establishing the credit; Beneficiary is the person entitled to payment.  Usually, the buyer is the applicant and the seller is the beneficiary

2. Issuing bank is the applicant’s bank.  It has an absolute obligation to pay against the beneficiary’s documents; failure to do so may cause the issuing bank to be liable to the presenter of the draft for wrongful dishonor.  But if the bank makes improper payment (i.e. against nonconforming documents in violation of the terms of the LC), then the issuing bank will lose the right to receive reimbursement from the buyer-applicant.  
3. Revocable LCs are capable of termination at any time by the applicant.  Irrevocable LCs expire after a stated period, but not by 1 party’s unilateral action, and are usually required in the modern business transaction.  

4. Straight credits are and undertaking from the bank that runs only to the seller-beneficiary and not to any other endorser or purchaser of the draft and documents of the seller (i.e. the issuing bank may, but is under no obligation to buy the straight credit from anyone other than the B’ee).  Negotiation credit is where the bank undertakes to to purchase the drafts from the beneficiary or any authorized bank that negotiates or purchases the credit.  

5. Advising bank—issuing bank may engage another bank, usually one in beneficiary’s locality, to notify the beneficiary of the establishment and terms of the credit.  Advising banks have an obligation to make reasonable efforts to check the authenticity of the credit upon which it’s advising, but no obligation to make payment under the credit.  
6. Confirming Bank—usually issuing bank engages confirming bank at seller’s insistence.  The confirming bank independently assumes all the obligations of the issuing bank by adding its own undertaking that it will pay the seller upon presentation of the documents.  If the confirming bank properly pays the credit against conforming docs, ten the issuing bank must reimburse the confirming bank.  If the confirming bank has paid against conforming docs and the issuing bank does not reimburse it, the issuing bank is liable for wrongful dishonor; if the confirming bank makes wrongful payment is loses the right to receive reimbursement.  

7. Payment may be through: Payment credit (immediate payment on sight of draft), acceptance credit (payable w/in a period, usually 60 days), negotiated credit (seller gives draft to a nominated bank that credits it for a fee), deferred payment (like acceptance, but you don’t need the draft at first)
iv. Application

1. Art. 7(advising bank is only under an obligation to make reasonable efforts to check the authenticity of the credit that it advises, but has not obligation to make payments under the credit.
a. Straight credit should not be bought by another bank b/c issuing bank is under no duty to buy it from them.  

2. Even if there’s a confirmed letter of credit, seller may present documents to the issuing bank(their duty to pay against the docs is independent 

v. The Independence Principle

1. UCP art. 3(a)—LC is a separate transaction from the underlying sales K, and the undertaking of the bank to pay against drafts is not subject to claims by applicant resulting from his relationship with the issuing bank or the b’ee.  

2. UCP art. 4(the credit deals with documents, not goods.
3. SIG: If there is a dispute as to whether one party has breached, the bank cannot refuse to pay on the credit.  That would be wrongful dishonoring of credit.  

a. Default rule is that LCs are irrevocable

b. If there is proof of fraud may be able to avoid payment against the LC bc that’s falsification of the required docs.  

4. Go back for 2 cases
vi. Strict Compliance

1. UCP art 13—bank must ensure that the documents on their face comply with the LC.  

2. Note: abbreviations are not strict compliance(IB may be liable when it makes conclusions on its own, no matter how “obvious”

3. IB may contact buyer to get a waiver on the discrepancies once the IB has the docs, but if the VP of the company signs the inspection certificate before hand, that is not a waiver—can’t waive the discrepancies before the IB has the docs.  

4. Raynor (Ct. Ap. King’s Bench, 1943)
a. Invoice and B/L describe the goods by terms that would be understood through trade usage to refer to the same goods as listed on the LC.  Bank refuses to honor credit, seller sues for wrongful dishonoring.

b. HELD: Issuing bank was right to not honor b/c there was no strict compliance with the LC.  
c. SIG: Bank’s not responsible for knowing trade usage.  
5. Hanil Bank (S.D.N.Y., 2000)

a. Discrepancies with LC.  IS contacts B, who will not waive.  
b. HELD: Typos in name of B made the docs not in compliance b/c not clear that it would have been clearly a typo

6. Notice

a. Art. 14(d)(IB must give notice to b’ee of discrepancies w/in 7 business days

b. Notice must state all discrepancies.  Cannot re-notify, only 1 bite at the apple.

c. Policy—goods are already in transit, we want banks to be fast about notice.  There’s an incentive for the bank to sit on discrepancies until the 7th day, but that’s still better than 8 phone calls in that time period

vii. Fraud Exception to the Independence Principle

1. Sztejn v. J. Henry Schroder Banking Co. (N.Y.S.D., 1941)
a. buyers Sztejn K’ed with Sellers in India for brushes, but they sent worthless material and forged the documents.  Buyer sues bank to enjoin payment against the documents.  

b. HELD: where bank gets prior notice of fraud, it should not pay under credit against fraudulent documents.  

c. Narrow decision(issuing bank discovered the fraud before payent and only the fraudulent party and no innocent party (like a confirming bank) had relied on the LC

2. Sources of Law

a. UCP is silent on fraud, so domestic law fills in the gaps.

b. UCC § 5-109 codified the Stzejn fraud exception, except where there’s been innocent 3d party reliance 

c. Remember, UCP is not law, and it will not take away rights that the law gives you, so fraud is always prohibited.  

3. Innocent Parties

a. Under UCC § 5-109, where innocent 3d parties have relied on fraudulent papers, the buyer-applicant bears the loss.  B’s remedy is to sue the seller for fraud if he can find him.  

b. 5-109 only protects 3d parties who did not chose to K with the defrauder.  E.g. if the fraudulent seller negotiates his drafts to a financial institution, they are not protected.  

4. injunction against the Bank

a. If the B notifies the bank that the document are fraudulent before the IS pays under the credit, the bank may chose to honor the documents or not.  
b. Usually the bank will honor the documents b/c they still have a right to reimbursement from B, but if they do not, they will be sued for wrongful dishonor, and have to litigate the forgery.  

c. B should sue the bank to enjoin them from paying on the credit.
d. A bank will be protected from wrongful dishonor if they were prevented from paying by an injunction order from a competent ct

e. If the injunction fail, the only recourse for B against the banks is if they can prove the bank did not act in good faith.  

f. Note: under 5-109(b), the applicant only needs to claim fraud to be able to go to ct, but to get a preliminary injunction they must show (1) irreparable harm (adequate remedy at law); and (2) (a) probable success on the merits, OR (b) (i)sufficiently serious questions going to the merits to make them a fair ground for litigation, AND (ii) a balance of hardships tipping decidedly toward the party requesting preliminary relief. (p. 309—American Bell v. Islamic Republic of Iran)
5. Mid-America Tire v. PTZ (S.Ct. Ohio, 2002)

a. PTZ makes misrepresentations that Mid-Am will get a great deal on summer tire grey-market imports if they buy winter tires first.  They misrepresented their ability to make the summer-tire sale, and try to ship the winter tires under the LC that Mid-Am had opened up for them.  Mid-Am sues bank for injunction to not honor the docs.

b. Held:

i. the UCP was the selected law, but where it is not in contrast with the UCC, the UCC also applies, so the fraud provisions apply

ii. Fraud in the transaction may invalidate the LC, the UCC does not limit the fraud exception to cases of fraud in the LC documents.  
iii. injunction is proper remedy where there is “material fraud”(fraud has so vitiated the entire transaction that the legitimate purpose of the independence of the issuer’s obligation can no longer be served.  but this includes where fraud is only in the transaction

viii. Standby letters of Credit

1. For long-term Ks, where B will need an assurance of S’s performance, and in the event of a breach will need to be able to find substitute goods, the B may insist upon a standby LC.  

2. Seller establishes standby LC in favor of B, that is payable upon a pro forma declaration by the B that the S has failed to perform the K.  B may have its own bank, akin to a confirming bank.  

3. See p. 304 for distinctions from a commercial LC:  
a. payment signals a failure in the transaction.  Seller, rather than Buyer is more likely to oppose payment

b. Docs presented are just the pro forma declaration that S has breached, rather than shipping docs.  

i. NOTE: independence principle applies to standby LCs and commercial LCs alike, so the IB is under no duty to investigate the underlying facts to determine whether the S has in fact breached, rather, under the strict compliance principle, the IB only determines whether the declaration complies on its face with the terms of credit.  SIG: only prevents an obvious forgery, not much protection to S.  
c. Standby LCs expose IB to greater risk than commercial LCs b/c in a CLC, if the applicant doesn’t reimburse the bank, the IB has the documents of title and can sell the goods to recoup its losses.  Here, they depend on the credit of the Seller, or its confirming bank.  

4. Additional sources of law for Standby LCs

a. UN Convention on Independent Guarantees and Standby L/C

b. ICC Uniform Rules for Demand Guarantees

c. ICC International Standby Practices (ISP 98)

5. American Bell v. Islamic Republic of Iran (S.D.N.Y., 1979)

a. Am Bell has a K with prior Gov’t of Iran to provide services.  Gets a down payment that Govt can get back in case that Bell breaches under a standby LC.  After revolution, new govt repudiates K, Am Bell stops performance, govt makes demand for LC.  Am bell sues to enjoin its IB from paying, arguing that the demand is non-conforming b/c it names a different ben’ee and alternatively that there’s fraud in the underlying transaction. 
b. HELD: successor governments’ and re-named govt agencies’ names will be considered conforming.  Repudiation of the K is not fraud(there is a remedy at law, no need for injunction.  To grant injunction would cause the Iranian bank (rather than govt) to go after IS, not only for the credit but also for consequential damages.  Under equity principles, the sophisticated party who decided to take a risk by investing in a political risky area (i.e. Am. Bell) should bear the risk, rather than the innocent 3d party (their bank).  

6. Harris Corp v. National Iranian Radio and Television (11th Cir. 1982)

a. H had a K with NIRT, which had paid a large down-payment.  H had a SLC in favor of NIRT, but there was a force majeure that would end the K.  Iranian Revolution causes goods to be shipped elsewhere.  Parties to renegotiate the K under force majeure clause.  After the hostage crisis H hears nothing from NIRT, and US Treasury prohibits exports to Iran.  NIRT makes a demand to its bank (also Iranian govt agency).  

b. HELD: 

i. Here there is an injunction(somewhat inconsistent with Am Bell in finding irreparable harm.

ii. The LC was not incorporated to be an integral part of the K, such that NIRT’s breach would invalidate it—you can K around the indep principle, but it’s very hard, and bank is not a party to this K

iii. There was (a good prob. of H proving) fraud in the transaction.  N misrepresented H’s conduct in its demand as a breach of K, but the K terminated b/c of the Revolution, as covered under the force majeure clause.  Also, the circumstances are suspect where “Iran” made a  demand on “Iran” to get the LC paid out.  
III. Non-establishment Forms of International Business

a. Agency and Distributorships

i. Terminology

1. Independent Foreign agent(person or entity in a foreign country that solicits orders for the goods but does not take the title of the goods.  Agent bears no risk of loss.  A forwards sales orders to seller, who then completes the transaction by selling directly to the buyer.  Agent usually gets paid on commission.  Agent usually does not have power to bind seller, but as they move toward a Principal-Agent relationship, local law may confer implied authority on the agent

2. Independent foreign distributor(buys goods from the seller for resale in the foreign country. Distributor has title, risk of inability to sell, cost of storage.  Buyers buy directly from the distributor.  D has no power to bind seller.   

ii. Control

1. A seller can control to whom an agent sells the goods, and at what price.  But since a distributor takes title to the goods, the only way that a seller can control those terms is through the distributorship agreement.  A seller also has a right to control the subagents that its agent hires, but does not control its distributor’s ability to hire employees.  

2. The greater degree of control exercised by a seller, the greater liability they may be exposed to, e.g.:

a. If the agent is deemed an employee, they will be subject to the labor laws of the host country.  This may be particularly significant in countries that have more restrictive laws on employment termination, like EU countries, and where the local laws require that the employee belong to a union or the employer contribute to social welfare programs or pay other taxes.

b. Local laws may hold the seller liable for the agent’s torts or K breaches, and may be used as a basis by foreign cts to assert jdxn over the seller.  Agents may also create criminal liability for seller, especially under the FCPA.  

iii. Antitrust/Anticompetition Issues

1. Exclusive distribution rights granted to distributorships, but not agents/sales reps, make create antitrust issues.  

2. EU considers the territories of all its member nations to be a single territory for competition purposes to arrangements that might not appear on their afct to be anticompetitive may be under EU law.  

3. Treaty of Rome

a. Art 81 (1) & (2)(
i. Prohibits any agreement that has as its object or effect the prevention, reduction or distortion of competition that may affect trade between the member states.  
ii. Offending business agreements are null and void (but no treble damages like in US) and Commission may fine a party for supplying misleading information or noncompliance.  

iii. Under art. 81(3) the commission may make individual exceptions for agmts that do not serve to eliminate competition.    

b. European 1999 Block Exemption Regulation (BER) (p. 344)
i. Art. 81(3) exemptions that don’t need to be individually approved.  

ii. Art. 2(BER applies for vertical services arrangements.  (e.g. Seller manufactures goods and D just distributes) 

iii. Art. 3( neither party’s market share may be under 30% of the relevant market

iv. Vertical undertakings between competitors:
1. This means that they sell goods that are regarded by buyers as interchangeable (consider product’s characteristics, prices and intended uses)

2. Not allowed except:

a. where total turnover < € 100,000

b. S does manuf/distr but B only distr, OR

c. They compete in provision of services at other levels of trade, but not at level where they are K’ing for services

v. Art 4(Art. 2 exemption does not apply when the agreement:

1. restricts the resale price

2. restrict territory where D can sell (i.e. can only sell in Germany, not Italy), except:

a. Where the buyer could still by the good (i.e. from another seller)
b. also wholesale, component manuf, etc

vi. Art 5(prohibits no compete clauses, and clauses that won’t let the buyer manufacture, or (re)sell goods/services after termination, unless: duration is less than 1 yr and is necessary to protect transferred know-how (or a few other exceptions)

iv. Termination 

1. local law may protect distributors and local agents from exploitation by sellers, who may use the local D/A to build a market and then dump them

2. If there is termination without cause the D/A may be awarded a monetary settlement (based on sales they would have made) and the ct may enjoin the seller from terminating the agmt until the end of proceedings, or from engaging another sales rep or importing at all until the end of proceedings.  

v. IP

1. Seller must register its TMs, copyrights, patents under local law to protect them.  It may protect its confidential business information by K with the D/A.  

2. There is a tension with the D/A, where the S wants to protect its proprietary interest and prohibit the D/A from having greater access to its IP than necessary and risking that it misuse or copy its IP. 

b. Technology Transfer and Licensing

i. Technology=protected IPR, confidential financial info, strategies, etc.  
ii. Keep in mind with IP: (1) certain technologies will be subject to export controls b/c of their relation to national security, and (2) IP laws create substantive rights

iii. Patents, TM, Copyright, Trade Secrets

iv. The 1996 Block Exemption—Commission Regulation No. 240/96 (p. 372)
1. Exceptions to Art. 81 of the Rome Convention(antitrust laws don’t apply

2. Art. 1(May exclude L’ee from areas where other licences have been granted or where L’or is selling goods, and may impose a duty for L’ee not to sell into those markets

3. art 2(conditions the L’or may impose: confidentiality clause (even after termination), no sublicenses, maintain quality specs, and obligation of L’ee to grand L’or license in respect of his own improvements when (1) if severable, L can’t be compelled to grant an exclusive license; and (2) if the L’or undertakes to grant a license of his own improvements to L’ee.  

4. art 3( art 1&2 exceptions don’t apply 

IV. Foreign Direct Investment

a. Generally

i. FDI = an investment that is made to acquire a lasting interest in an enterprise operating in an economy other than that of an investor, the investor’s purpose being to have an effective choice in the management of the enterprise.  

ii. Reasons in favor:

1. Greater market penetration than direct sales to a foreign market, and the investor can more aggressively promote his product abroad and make its sales a priority than with D/A.  Investor also can control the enterprise and the advertising (esp w/ regard to TMs) more than w/ D/A and it doesn’t have to may commission or salary to the D/E.

2. Can protect the IP more when the investor doesn’t need to license it to a D/A.

3. Can to R&D to make the product more marketable in foreign markets.  

4. Global competition is fierce, and early entry into a market, when the government is providing incentives to investors, make give you a needed edge against the competition

iii. In the last 20 years there has been a lot of FDI growth.  Greatest amount of FDI is in OECD countries, but expanding esp in dev’ing world.  Biggest sectors are service sectors, largest growth in electricity, gas/water and telecommunications, showing the effects of privatization.

iv. FDI can help host state, esp if it is a dev’ing country, through the capital and technology transfer involved.  This in turn makes the country more productive and more competitive in exports, which leads to greater growth and higher standards of living, we all hope.  

v. In the past, it was common for host countries to impose strict restrictions on investors, e.g. requiring them to form joint-ventures in which the local partner would have majority ownership, or allowing foreign TM only to be used in conjunction with a local TM.  But countries have backed away from these requirements and acknowledged the benefits of investment.  

vi. A investor needs to look to political and legal infrastructure, as well as the ability of the host state to absorb the technology, the education of the work force, the transport and distribution infrastructure, etc.  

b. International Investment Law

i. ICJ (p. 404)
1. limited application b/c private parties have no standing, so less used today.  

2. Barcelona Traction Case (1970)(safest way to ensure remedy is to K for it in the investment treaty.  Ct did not rule on merits b/c Canada did not have compulsory jdxn against Spain, so Belgium brought it on behalf of the large # of Belgian SHs, but Ct said that customary intl law didn’t afford them that power.

3. ELSI Case (1989)(US may bring action against Italy in expropriation of US corp’s subsidiary.  Note that this is a different result from Barcelona Traction, b/c here the US is representing ELSI’s SH but has standing.  Also, this was based on a FCN Treaty, not a specific provision in the Investment Treaty.  But this case failed b/c there wasn’t factual support that SH had been damaged.  
4. Chozow Factory Case (PCIJ, 1926-29)(PCIJ adopted the Hull Formula, wherein no government is entitled to expropriate private property, for whatever purpose, without payment of prompt, effective, and adequate compensation.  

ii. Rest. 3d of the Foreign Relations Law of the US (1987), § 712: State Responsibility for Economic Injury to Nationals of Other States
1. A state is responsible under intl law for injury resulting from: (1) a taking by he state of the property of a national of another state that (a) is not for a public purpose, or (b) is discriminatory, or (c) is not accompanied by provision for just compensation.  

2. Just compensation = value of property taken, paid at time of taking (or reasonable time + interest), in a form that’s economically usable (unless exceptional circumstances).  

iii. Multilateral and Bilateral Treaties

1. ICSID Convention

a. International Center for Settlement of Investment Disputes.  Within the World Bank, created 1966.  

b. Requirements:

i. host state and country of investor must be parties to the Convention (all but Soviet block were)

ii. parties must have consented that the dispute be arbitrated under the Convention, either at the time of the agmt or after, and consent may not be w/drawn.  

iii. Create an arbitration tribunal w/ 3 arbiters, 1 selected by each party and a presiding arbiter selected by both or by the Chairman of the ICSID.  Majority of arbiters will not be from states of the parties.

c. ICSID resolves investment disputes, but has left that term undefined and broad.  It applied the law the parties K’ed for, or use host state’s law (including conflict of law) and intl law.  Int’l law trumps in case of conflict.  (42(1)).  
2. BITs

a. Contents:

b. Preamble:  broad def of covered investment, and protects investment whether or not it’s held by an entity incorporated in the host country if it’s controlled by nationals of the other party.  

c. Admission requirements: 

i. US has national treatment on requirements for entry, and then some sectors may be reserved from this commitment.  

ii. No performance requirements may be attached to an investment (p. 413), i.e. can’t require tech transfer to a national company, set threshold on imports/sales, require a % of content be domestic, etc

d. Regardless of whether an enterprise must receive permission to be admitted, it is entitled to “fair and equitable treatment” and “full protection and security.”  

i. Fair and Equitable Treatment(
1. no discrimination based on nationality with regard to taxes, access to local cts and admin bodies, or govt regulations.

2. Metalclad Corp b. U. Mexican States (ICSID arb, 2000) ( Am corp given permission to build waste facilities.  13 mo and $20 mil later, local govt says its permission is required and won’t be forthcoming. Tribunal found Mex had failed to provide a transparent and predictable framework for investment, so violated this duty.  SIG: protects against more than just discrimination.
ii. Full Protection and Security(
1. Duty to defend investor or investment against others, including, e.g. rebel forces.
2. Asian Ag Products v. Rep. of Sri Lanka (ICSID arb., 1990) ( UK investment in Sri Lanka destroyed in fighting ent. SL forces and rebels.  Tribunal didn’t find that govt had caused damages, but decided that the entire area was out of bounds under the exclusive control of the govt security force, so the State was responsible under intl law.  

e. Expropriation
i. Expropriation is lawful and not inconsistent with the BITs if it (1) is carried out for a public purpose; (2) is non-discriminatory; (3) is carried out in accordance with due process; and (4) is accompanied with payment of [just] / [prompt, adequate, and effective (Hull)] compensation.  

ii. Include reference to expropriation direct or indirect to cover “creeping exprop” but this is controversial b/c investor may challenge police power of the host state.  Hosts contend that they have agreed not to expropriate under the BIT, but have not submitted their regulatory power, esp power to protect the environment, to the treaty

iii. Adequate Value(
1. fair market value before expropriation, excluding any loss in value caused by impeding expropriation.  

2. Hard to measure: if the investment had publicly traded shares, that’s used, but unique investments (e.g. mines) are particularly hard to valorize.  If the exprop happens before the investment had an opportunity to become profitable, tribunals prefer to rely on $$ invested, rather than projected profits.

iv. Prompt(after resolution of dispute, must pay market interest on value from time of expropriation.

v. Effective(must be in currency that is freely usable or convertible into a freely usable currency without restrictions on transfer.  May include marketable bonds (measured in actual value)
f. Dispute Settlement( most BITs give consent to arbitrate either under ICSID Convention or under UNCITRAL rules or some other set.

3. Multilateral Investment Guarantee Agency (MIGA)

a. Generally

i. WTO agency created in the 1980s to change the investment climate in dev’ing countries and create a multilateral investment guarantee agency liked to the WB

ii. basically provides investment insurance

b. covered risks

i. inconvertibility of local currency, expropriation, breach of K, war and civil disturbance, including politically motivated acts of sabotage or terrorism

c. eligible applicants

i. Person/org of a member country other than host country, or corp in host country whose majority of capital is owned by nationals of member countries.

ii. Includes state-owned enterprises that operate on a commercial basis (e.g. Pemex investing in PRC is eligible)

iii. Includes investor from host country, w/ agmt from host, where they’ll invest assets left abroad back into host country (“round tripping”—opposite of capital flight)
d. eligible projects

i. new investments, expansion, modernization, restructuring, privatization of existing investments, etc.  

e. Terms

i. Agency itself must be satisfied with the investment conditions in the host state, rather than taking their word for it.  

ii. Agency is not neutral, but encourages developing countries to adopt ICSID and enter into BITs.

iii. Broad def of expropriation

4. Lanco Int’l v. Argentine Republic (ICSID 2001)

a. Lanco (US corp) is part of a consortium that was granted the right to operate a port terminal in Argentina.  Lanco says the concessions agreement has been violated b/c Arg is treating a competitor operating another terminal in the same port more favorable treatment.  

b. The BIT applies if Lanco’s involvement is an investment, if there is an investment dispute, and if US-Arg BIT requirements are met:

i. LANCO is an investor even though they don’t own a majority stock (only held 18% of grantee Arg. corp)

ii. This is an investment dispute, b/c there is no requirement that the investor be exclusively foreign

iii. The requirements are met b/c if the parties don’t go to the Cts, after 6 mo the investor may consent to arbitration.  The clause in the concessions agmt calls for Arg. national arbitration is invalid b/c the concessions agreement was made after the BIT, and the BIT only lists other chosen cts/tribunals agreed upon before the BIT.  

c. Having found that the BIT applies, it grants jdxn if art. 25 is satisfied:

i. Arg consented in the BIT!

d. SIG: forum selection clauses in concession agmts are subject to the terms of the BIT, and SHs of investors are parties to concession agmts, so have standing to bring an arbitration action.  

5. Wena Hotels v. Arab Republic of Egypt (ICSID 2002)

a. ICSID had jdxn b/c Wena is incorporated in UK.  The fact that it’s owned by an Egyptian national does not affect diversity.  Art. 25(2)(b) of the ICSID provided that companies that are in the host country but with SHs of another state may be diverse(this is to provide jdxn where the host requires investment though entities that are incorporated in the host state, and cannot be flipped the other way.  

iv. NAFTA, Ch. 11(Investment
1. provisions

a. Art. 1102(National Treatment of Investors and Investments.  Applies equally to states and federal govts
b. Art. 1103(Most favored nation treatment

c. 1104(whichever is more beneficial between NT and MFN shall be the standard of treatment

d. 1105(treatment in accordance with intl law, including F&ET

e. 1106(No performance requirements

i. (4) conditions that may be required (production in territory, train/employ workers, R&D

ii. (6) environmental exceptions

f. 1110(expropriation and Compensation

g. 1114(Environmental measures

h. UNCITRAL and UCSID both apply (only US is a member of UCSID)

2. Martin Feldman v. Mexico (ICSID 2002)

a. MF (American) wholly owns CEMSA (incorporated in Mex) to export US-brand cigarettes produced in Mex.  Has trouble getting the export-rebate he needs to make the business profitable.  

b. NOT Expropriation(tax policy that makes a business less- or unprofitable is not creeping expropriation.  And there’s no requirement under NAFTA that countries allow grey-market exports.  And the fact that this law is on the books but has not been enforced(not exprop.

c. This is a violation of National Treatment (Art. 1102) because the other Mexican owned companies are allowed the exemption and are allowed to register to export.  It’s also suspicious that MF was audited to get back taxes (that he’d been told he didn’t need to pay) immediately after he brings an art. 11 arbitration against Mex.  

v. WTO

1. Don’t forget about TRIMS and TRIPS

c. Questionable Payments to Foreign Officials (FCPA)

i. Elements of anti-bribery provisions of FCPA, 15 USC §§78dd-1, 78dd-2 & 78dd-3:
1. Persons

a. Issuers, 
i. any US or foreign  corporation w/ publicly traded securities in the US

b. domestic concerns, AND 
i. DC= individuals who are nationals, citizens or residents of US, or business w/ principal place of business in US (doesn’t include foreign subs of US companies

c. any person 

i. officer, director, e’ee, agent, SH, company, includes foreign company if they do illegal act in US territory
d. NOTE: can’t use an intermediary either.  § 78dd(3): unlawful for a covered person to make a payment to any person “while knowing that all or a portion of the payment will be offered, given or promised, directly or indirectly, to any foreign official/party etc.

2. from making use of interstate commerce
3. corruptly

4. in furtherance of an offer or payment of anything of value

a. proscribed payments

b. Exception:
c. “grease payments” are excepted when the payment is a facilitating payment to secure the performance of a routine government action.  §78dd-1(b)

d. Affirmative defenses:
e. for payments that are lawful under the written laws of the foreign official’s country 
f. payments are for bona fine expenditures (e.g. travel and lodging for foreign officials to promote the payer’s products/services).  
5. to a foreign official, foreign political party, or candidate for political office
a. this is a big issue in China b/c hard to distinguish ent private and public sector

b. commercial bribes, i.e. kickbacks to customers are not covered

6. for the purpose of 

a. influencing any act of that foreign official in his official capacity (discretion), 

b. inducing such foreign official to do or omit to do any act in violation of the duty of that official, OR 

c. to secure any improper advantage, OR

d. induce for. official to use his influence with the govt to influence any govt act or decision.  

7. In order to assist such issuer in obtaining or retaining business for or with, or directing business to, any person(business purpose test
ii. Enforcement

1. SEC(civil and admin authority over issuers

2. DOJ(criminal and civil authority over covered persons

iii. Compare with Intl Anti-bribery conventions

1. OESCD Bribery Convention (1997)

a. Like the FCPA, but only prohibits payments to govt officials.

2. UN Convention Against Corruption

a. also proscribes commercial bribery, trading in influence and laundering the proceeds of corruption.  Also provides asset recovery.  

3. US also signed the Inter-America Convention Against Corruption (1996) and the Council of Europe’s 1999 Criminal Law Convention on Corruption.
iv. US v. King (8th Cir 2003)

1. King is a SH.  Govt had phone conversations with him talking to the CEO and others about closing costs, showed he had corrupt intent.

v. US v. Kay (5th Cir 2004)
1. ARI (US Corp) would send rice to their wholly owned Haitian sub, RCH.  They bribed customs officials to accept false B/Ls that under-stated the quantity of rice, so as to pay less in duties and taxes.  

2. It is unclear if this satisfies the business purpose nexus (remand)(if the bribes and reduced costs were part of an under-market bid, then that violates the FCPA, but if it’s just a bribe with no business purpose other than paying less $$, then it doesn’t.  

vi. Staybolt v. Schreiber (2d Cir 2003)

1. Schreiber as counsel for Saybolt North Am, a wholly-owned sub of Saybolt Intl in Holland.  S(NAm) wants to make a deal for land in Panama thru Saybolt Panama, but to get the land they need to pay a bribe.  Schreiber says the US sub can’t do it, but the Dutch corp can.  They do.  Eventually the company pleads guilty to FCPA violations, and the SHs sue Schreiber.
2. Corrupt intent does not require that the actor intended to break the FCPA.  Thus, the action against Schreiber may proceed, b/c in pleading guilty, the company acknowledged that it acted knowingly, but not that it knew its acts violated the FCPA

d. FDI in China
i. Legal Regime for FDI

1. State Owned Enterprises (SOEs) dominate commerce, and MNEs wishing to invest in China have little choice but to enter a JV with them as only they have the capacity or resources for the project.  

2. All FDI projects must be approved by the PRC govt authorities.  

3. 3 standard business vehicles for FDI: (1) equity JV; (2) Contractual JV; wholly foreign-owned enterprise

4. Equity JV: most common, esp when large sums are invested b/c more stable than K JV, which is more flexible.  

5. Wholly Foreign-Owned Enterprises (WFOE) are becoming more popular.  Advantage(more control over IP and no conflict w/ local partner.  Disadvantage(no local partner w/ know-how and no local participation to get good will.  

6. Goverened by the PRC Private Joint Venture Law (2001) (p. 533)

ii. Establishing the JV
1. approval process

a. Preliminary approval by the govt dept supervising the local Chinese enterprise

b. final approval by the PRC authorities with jdxn over foreign trade and economic planning

c. issuance of a business license by the appropriate govt entity with authority over the regulation of industry and commerce

2. Capital investment

a. Initial capital investment called registered capital(has to be registered

b. Cannot take the form of debt, must be cash or physical assets

c. Contribution to registered capital determines ownership

3. Management Structure

a. BoD, GM, and deputy GM.  Bd appointed by partners, according to ownership (Art. 31).  Bd appoints GM.  GM has a duty to report (Art. 36) but there is little oversight (Bd only required to meet 1/yr)
b. Sell IP to the JV—not the SOE has no right to your TMs.  

V. Protecting IP Rights

a. TRIPS

i. Problem that there is a divergence of interest between developed economies, who want to protect IP, and developing economies, who need access to IP to develop, and to confront serious problems like epidemics

ii. WTO developing-nation-friendly provisions

1. compulsory license

a. govt takes away patent for a limited or extended period 

b. mandatory license goes to govt, and they distribute drug as needed

c. must compensate patent holder

2. Declaration on the TRIPS Agmt and Public Health

a. Dev’ing nations can ask for access to patent where there is a national emergency.  But does this include an AIDS epidemic? 

b. Enforcement

i. Customs/Border Inspections

c. Grey Market Goods

i. Genuine Products that a company manufactures for a different country being sold in the home country

ii. Problems

1. brand confusion

2. US TM loses value when they lose market to the grey market good

3. There is no warranty, so customers may lose good-will.  

iii. Tariff Act § 526
1. US TM holder must give prior consent before importation into US of any merchandise of foreign manufacture that bears a TM owned by a US citizen, corp, or ass’n,  and registered in USPTO by person domiciled in US, unless TM owner’s written consent produced at port of entry

2. Was written to protect US holders of foreign TMs.  But it was ambiguous whether Cong wanted it to apply where the two companies were under common control or when the US company had licensed the foreign company to manufacture the goods.  

iv. Customs Regulations (p. 646-47)

1. Exception for companies under common control AND where US TM holder has authorized the use of the TM to a foreign manufacturer
v. K-Mart Corp v. Cartier (US 1988)

1. Grey Market goods scenarios

a. Case 1(domestic firm purchases the rights to a TM from an independent foreign firm.  The Indep firm imports goods.

b. Case 2A(Foreign parent, US sub.  US sub gets the rights, Parent imports the goods.

c. Case 2B(US parent with foreign subsidiary, and the foreign sub imports, despite the US parent holding the TM

d. Case 3(US TM holder authorizes an independent foreign manufacturer to use it (usually in 1 area w/ promise not to import)

2. “owned by” is ambiguous b/c we don’t know if the TM is owned b/c the sub itself is wholly owned(imports in case 2a are allowed.
3. “foreign manufacture” is ambig b/c the foreign sub that is manufacturing is owned by the US parent(imports in case 2b are allowed
4. Case three goods may not be imported.  
vi. Lever Brothers v. US (DC Cir 1993)

1. May exclude the grey market import of their soap even though it was physically different (less sudsy) under Tariff Act.  

2. Injunctive relief against materially different gray market goods where those differences had not been disclosed in labeling.  

vii. Quality King Distributors v. L’anza Research Int’l (US 1998)

1. High quality shampoo sold in Malta, but a buyers imports it back to the US.  Manufacturer tries to stop it.

2. Note: the goods were manufactured in the US, so couldn’t bring this under the Tariff Act.  Brought it as a copyright case instead (for labels)

3. HELD: The exclusive right to distribute ends at the first sale. First Sale Doctrine:  once a product is sold, the seller cannot control it.  A buyer can resell it.  The S cannot exclude the import of these goods.  
viii. Bringing it all together:

1. unauthorized import may not be excluded where:

a. common ownership

b. the goods have been sold already

2. unauthorized imports may be excluded where:

a. the US company has licensed to a foreign manufacturer 

b. the goods are physically different but under same TM

3. note: TM owner can get injunctive relief, but usually only against the other party, so if your goods are being imported en masse, the remedy is insufficient.  

VI. Dispute Resolution

a. Generally

i. Parties can reach K for forum selection clause, choice of law, consent to jdxn, etc.

ii. When there’s a dispute, you negotiate.  Maybe get a mediator.  Try to settle before going to Ct.  

b. Choice of Forum

i. US companies want to resolve dispute in US b/c: familiarity with law, sophisticated legal system and judges, proceedings in English, convenience, cost, and bringing a foreign party here is a strategic advantage.  But an US Δ might want to have trial in foreign jdxn b/c may be lower damages and may be harder to enforce in weak legal system.  

ii. May cause a race to the courthouse.  Or parallel proceedings.  When parallel proceedings, Ct must decide whether to dismiss or stay the US action, or whether to enter an “anti-suit injunction” to prevent the other party from suing in a foreign jdxn.

iii. Bremen v. Zapata Off-Shore Company (US 1972)

1. Zapata K’ed with a German corp to toe a rig from Louisianna to Italy, but a storm damaged the rig, it was moored in Fla.  Zapata sued in Fla, despite having a forum selection clause to resolve disputes in London Ct of Justice.  Δ moved to dismiss for lack of jdxn, forum non conveniens and pending case.  Then with deadline approaching Δ filed for injunctive relief.

2. Held:

a. Not inconvenient enough for FNC(you basically need to show that you won’t get your day in ct b/c it’s a sham ct or has discriminatory laws.

b. Enforce a forum selection clause unless the other party can show that enforcement would be unreasonable and unjust or that the clause was invalid for such reasons as fraud or overreaching.  

c. Policy: certainty, promote business 

3. Dissent, Douglas:  The K included a disclaimer of liability for negligence, that was only enforceable in UK and not here.  Since the D. Ct had jdxn (b/c of where accident happened) and US citizens rights would be adversely affected, he would allow the US forum.  
iv. Carnival Cruise Lines v. Shute (1991)—as long as passenger cannot prove bad faith, fraud, or over-reaching by the cruise line, such clauses will be upheld.

v. Vimar Seguros y Reaseguros v. Sky Reefer (US 1995)—uphold forum selection clause in a B/L.  

vi. NOTE: 
1. if the K incorporates regulations that specify that all disputes will be brought in seller’s jdxn, even if those regulations are in another language, if you sign the K, you agree to the incorporated terms.  You can’t get out of it by arguing fraud b/c there’s no deception.  It’s malpractice if you don’t investigate.

2. if the clause says “all disputes arising between the parties shall come within the jdxn of the competent Italian cts”(that does not confer exclusive jdxn.  They could do this just to ensure the Italy could have jdxn if challenged.
3. Parties can K for PJ and forum, but not for SMJ.

c. Choice of Law

i. Generally

1. Ct must decide from (at least): domestic law of Π’s nation, of Δ’s nation, or intl law embodied in a treaty.

2. If CISG applies, or if the parties select law, there’s no CoL analysis

3. Forum applies its own CoL rules

ii. Approaches

1. Historically the rule was lex loci, or the applicable law is the place of the K, but hard to know where the K was made.  

2. Most significant relationship test.  Balance the diverse interests and expectations of the parties involved in the dispute.  7 factors: needs of the interstate and international systems; relevant policies of the forum; policies of interested states; expectations of the parties; basic policies underlying the particular field of law; certainty, predictability, and uniformity of the result; the ease of the law.  In applying these factors, ct will consider performance; location of the subject matter of the K and the domicile, residence, nationality and place of business/incorporation of the parties.  Flexible but uncertain.

3. Governmental Interests analysis:  Cts make a preliminary analysis of the interests of the involved states and a determination of whether the conflict is a true conflict, and apparent conflict or a false conflict.  If true conflict(Ct returns to applying law of forum with greatest interest in the dispute; apparent conflict(interpretation will resolve; false conflict(only one state has an interest, apply their law.  

iii. Amco Ukrservice v. American Meter (E.D.PA 2004)

1. PA company trying to get out of JV with a Ukrainian company, who sues.  Am meter argues that under Ukr law the JV-K is void. 

2. PA law applies b/c under the Govt’al interests analysis there is a false conflict and only PA has an interest in its laws being enforced. 

a. PA interests: lots of contact with the parties, wants promises made with PA entities enforced

b. Ukr interests: there is a law that requires 2 signatures, but this is not routinely enforces and they were a relic of the old command economy.  So the specific requirements were not met, but they didn’t really apply to JVs

3. Note: there is a lot of deference to the T. Judge, so if he doesn’t like the way a company is trying to weasel out of PA law, he can say that Ukr has no interest in having its law followed, and the decision will remain undisturbed probably

iv. Restatement 2d of Conflict of Laws § 187 (p. 676):

1. chosen law applies (if it’s a law that parties could have chosen)

2. even if could not chose that law with an explicit provision, the chosen law applies unless:
a. no substantial relationship to parties/transaction/no reasonable basis for parties choice, OR

b. application of chosen law is contrary to fundamental policy of a state which has a materially greater interest than the chosen state in the determination of the issue

d. International Commercial Arbitration

i. Generally

1. arbitration is trial-like.  The parties select the rules, the means of selecting arbiters, the place and substantive law that will govern.  

2. Parties agree to take this out of the exclusive jdxn of the courts—make the arbitration binding.

3. Agreement to arbitrate must be in writing.  The writing sets out the rules for the arb.

ii. Advantages/Disadvantages

1. no appeals; you may save money, but 3 judge panel, and with expanded discovery probably not; you may have to litigate about whether the arbitration clause is valid; you may preserve the business relationship more than at trial; you may want to avoid a US jury; prevent race to Ct (if not to file suit, to get anti-suit injunctions); its secret, so especially good for patent disagreements; you can get specialists to be your judges; don’t have to worry about strict evidence rules; less formal; most but not all jdxns allow arbitration; you can’t get interim/preliminary measures (injunctions) from arbitration—for that you go to Ct, but some Cts say that going to ct for an injunction constitutes a waiver of right to arbitrate; limited discovery could hurt you; b/c this isn’t part of public law, you get no reasoning(some judges hate this b/c they say it’s not making public law, but on the other hand, parties are always free to settle, so it’s not very different.  

iii. New York Convention

1. applicability

a. even if the K is invalid b/c fraud, the clause itself is severable, so they may still be compelled to arbitrate

b. Art 1(1)—the law of the enforcing Ct determines what is non-domestic.  So where the property/dispute is foreign, but the people are Americans, the Ct found it was non-domestic, but not all jdxns agree.  

2. requirements

a. valid K in writing 
b. dispute capable of being resolved by arbitration (e.g. US used to say patents weren’t arbitrable.  

3. local Cts decide if the K goes to arbitration(may cause inconsistencies, but that was the agreement they could get.  Also, treaty requires implementing legislation.

4. The place of the arbitration has jdxn over the process—that jdxn alone has power to set the award aside, but it may be enforced in every jdxn (unless against public policy)

5. Refusal to enforce

a. Art 5(when states may refuse to enforce an award.  

i. If the Cts of a place set an award aside, foreign cts may refuse to honor it, but don’t have to.  

b. In the US, if the arbiters misapply law, the Ct won’t set it aside, though they will for a domestic arbitration.

6. Applies to commercial disputes

7. US reservation: applies only to commercial disputes and applies only if the other place is also a signatory to the Convention

8. Implementing Legislation

a. § 203—defines a non-domestic award

b. § 205—federal courts have jurisdiction

i. This prevents local biases against foreign parties.  It allows consistent interpretation of the treaty.

iv. You can remove to federal ct at any time (rather than w/in short time limit like you normally have).  Some Cts are developing waiver principles to prevent parties from going thru discovery, then removing to arbitrate.  In those cts, may have to show that you just found the incorporated arbitration clause thru discovery.

v. Mitsubishi Motors v. Soler Chrysler-Plymouth (US 1985)

1. Π forced to arbitrate his anti-trust claims in Japan.  
2. HELD: anti-trust violations are arbitrable if the parties agree to arbitrate them since there’s no law against it.  The treble damages is not so important to keep them from resolving the dispute abroad.  If the decision is contrary to US policy, then US Ct won’t enforce.

3. BUT: enforcement will be in Jap Cts, not US Cts.  You can only get an arbitration vacated by the Cts in the place where it’s made (the whole point of the Convention is that if you could get the awards set aside in other countries they would mean nothing)
vi. Judicial Review of an award
1. Polytek Engineering v. Jacobson Companies (D.Ct.Min. 1997)

a. there was performance w/o a signature of a K that included an arbitration agreement

b. 4-step inquiry to Convention’s applicability:

i. is there an agreement in writing to arbitrate on the subject of the dispute?*
ii. does the agreement provide for arbitration in the territory of the signatory of the Convention?

iii. Doe the agreement arise out of a legal relationship whether contractual or not, which is considered commercial?

iv. Is a party to the agreement not an American citizen, or does the commercial relationship have some reasonable relation with one or more foreign states?

c. HELD: an agreement in writing to arbitrate is valid, even where it is not signed.  

e. Sovereign Immunity

i. SMJ issue

ii. applies to states and business entities that are owned by or instrumentalities of a state

iii. Foreign Sovereign Immunities Act (1976)

iv. Arbitration between TCL and CNMC (S.D.TEX. 1997)

1. plaintiff wants the Chinese entity to be subject to FSIA b/c there’s an exception for arbitration awards.

2. Policy: if a state entity agrees to arbitrate, it can’t hide behind FSIA for enforcement

3. § 1603 defines an instrumentality of the state
a. includes agencies/subdivisions/instrumentalities of the state:

i. separate legal person, corporate or otherwise AND 

ii. organ of a foreign state or political subdivision thereof, OR a majority of whose shares or other ownership interests is owned by a foreign state or political subdivision thereof, AND 

iii. which is neither a citizen of a state of the US nor created under the laws of any 3d country.

4. § 1605(a)(6)—The arbitration agreement us under US jdxn, if:

a. arbitration takes place or is intended to take place in the US,

b. The agreement or award is or may be governed by a treaty…calling for the recognition and enforcement of arbitral awards,

c. underlying claim, save for agmt to arbitrate, could be brought in US Ct under § 1607

v. § 1605(a)(types of claim for which there is no immunity from jdxn (p. 721)

1. the foreign state has waived its immunity

2. the action is based on commercial activity carried on in the US or having direct effect in the US;

3. the action concerns rights in property taken in violation of intl law;

4. action concerns rights in immovable property located in the US;

5. the action involves a claim for damages under certain circumstances caused by the tortious activity of the foreign state; 

6. the action is brought in connection with an arbitration agreement with a foreign state

f. Act of State Doctrine

i. Banco Nacional de Cuba v. Sabbatino (US 1964)

1. Act of State Doctrine =  precludes US courts from examining the acts of foreign sovereigns within their own territories.  SIG: Ct won’t adjudicate an issue implicating the foreign relations of the US

ii. Situs of the debt determines whether act of government re the debt is an act of state

