INTERNATIONAL BUSINESS TRANSACTIONS OUTLINE – WINTER 2005 - SPANOGLE

The book is designed around three types of transactions:

(1) Sale of goods across borders;

(2) Transfer of technology;

a. Licensing production abroad;

b. Franchising.






(3) Direct Foreign Investment. 

There are two parts to making these deals:

(1) Deal-making aspect;

a. Allocating risks;

(2) Government regulation

Decisions and Risks in Trade – Analyze for each Problem!

· The language in which the contract is executed. 

· They speak German- the purchase order is German;

· Battle of the Forms  (CISG) with another language, you have problem 4.1. (like the Chicken Frigalamenti case). 

· Even if the transaction is in English, there may still be communication difficulties.

· Currency

· How are they going to pay you, in Euros or in dollars? It’s important because the exchange rate changes, you may prefer to be paid in Euros rather than dollars because right now the dollar is doing badly.

· What if the purchase order is from Laos instead of Germany? If you don’t know the name of the Laotian currency, you probably don’t want it. There are lots of currency problems that go beyond exchange.

· Shipping – Import Regulations/Export Regulations handled by customs brokers. 

· German Customs

· Import Duties;

· Tariffs.

· You might need a shipping broker.

· Can’t bribe, “grease the wheels” due to the Foreign Corrupt Practices Act; although in small amounts it may be okay. 

· Inspection; there are some things they might not allow in the country. 

· US Customs

· The U.S. regulates outgoing stuff as well. 

· Always ask can you sell this product abroad?

· Inco Terms  -- see table
· Insurance liability

· War-risk insurance to dangerous countries – political risk
· Expropriation insurance.

· There are a bunch of new risks that need to be insured against that you probably didn’t have from Maryland.

· Choice of Law that governs the sale. 

· May have to contact lawyers in the other country;

· Have to find an attorney that speaks your language. 

· Choice of Forum

· Lack of a full faith and credit clause of the Constitution that would apply in CA-Md. transaction, but not in Germany-US transaction. 

· Taxes

· What are the taxes?

· Who pays the taxes? 

· Germany has a VAT, how does our shipping fit into the system? 

· Payment mechanisms  - where currency will be exchanged – credit – what bank and what rules bank is operation under
· Often US payment systems are not well adapted to cross border transactions.

· Mechanisms
· Will to pay; 

· Ability to pay.  (this can be done everyday in the U.s. – Dunn and Bradstreet, credit check). 

· Documentary Letter of Credit 

· Exercise in using third parties intelligently that they can actually bear without any risk at all.
	Hard v. Soft
	Mercantile definition measuring the confidence level in the currency. Will you take this money or not?

	Controlled v. Non-controlled
	Amount of control the government exerts over a particular transaction. 


· Law of Country relating to patents/trademarks/copyrights
· Buyer Risks: 

· whether seller can be trusted to ship goods if prepaid

· Quantity and quality

· Shipping carrier, insured, damage in transit
· Documentation to claim from customs

· Export and customs control documentation, other delays

· Seller Risks
· Whether buyer is credit worthy or trustworthy

· Buyer is reliable

· Exchange controls 

· Delays in receiving funds.
· Shared Issues

· Goods lost, stolen or destroyed

· Applicable law to the transaction

· Place where disputes resolved

· Regulatory Concerns: Can goods leave the Seller’s country; can goods come into buyer’s country

· Minimize transaction costs
International Sale of Goods

Principal Agreements

· Sale of Goods K b/w Seller and Buyer (Forms 2 and 3)

· Identifies goods, sale price, conditions

· Payment Term

· Letter of Credit in which buyer’s bank agrees to pay seller upon proof that the goods have been shipped (Form 4)

· Should be irrevocable

· Can also have it confirmed by seller’s bank: Seller’s bank says “We confirm the credit”

· LoC will specify what docs needed to establish the necessary proof that the goods were shipped

· May be subject to standards

· Bill of Lading: Shipping K with Carrier to Transport the Goods (Form 10)

· K of Carriage

· K of Bailment: Carrier promises to deliver to the consignee mentioned on the front
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How Sales K Works if Nothing Goes Wrong-- Summary
· Stage 1

· S and B negotiate a K

· S won’t sign K until it known reliable bank will pay if S delivers the goods

· S insists on a confirmed irrevocable LoC from B’s bank
· This means two banks are on the hook if S delivers as promised in the LoC

· Stage 2 

· S/Shipper enters into a K with Carrier to transport the goods to B’s location

· Note: “To Order of Shipper” is the identified consignee

· This makes the paper negotiable; it can be endorsed by others

· The Shipper/Carrier K is the BoL.  Upon getting the goods, Carrier gets paid freight charges and issues BoL to the Shipper
· 2 purposes

· K to carry the goods

· Receipt for Cargo being sent (K for bailment)

· Non-negotiable (Straight) BoL: Carrier promises to deliver the goods to the named consignee (Buyer)

· Only consignee has rights to the goods

· Carrier fulfills Duties upon Delivery to Consignee

· Negotiable BoL; Carrier promises to deliver the goods to “order of shipper.”  This means BoL serves third purpose: Document of Title for the goods

· Carrier may be required to produce docs in addition to BoL, Depending on the LoC

· Commercial Invoice – Form 6

· Shipper’s Export Declaration (form 7; based on S’s export laws)

· Certificate of origin – form 8, based on laws of B’s country

· Insurance for shipment

· Certificate of inspection

· Stage 3 – S gets paid

· S takes docs to S’s bank

· S attaches a “Draft” or “Bill of exchange” to the docs, which bank had agreed to honor in the LoC

· Bank checks docs and compares them to LoC to insure strict conformance; seller endorses the draft and the negotiable BoL

· If all in order, S is paid in accordance with the draft

· Stage 4  - Seller-Buyer’s Bank

· S’s bank endorses draft and presents it (presentment), along with endorsed BoL and other docs to B’s bank

· B’s bank is obligated to accept or honor the draft and reimburse S’s bank if the docs are conforming

· Stage 5 – B Pays and Gets Goods
· B’s Bank presents docs to B

· B pays

· B gets BoL, which entitled B to the goods from the carrier

The Letter of Credit Transaction – Done Right

Why LoC?

· S and B are in different countries and don’t trust one another.  

· Way to deal is to use an intermediary 3rd party = S or B’s bank

· Buyer’s bank issues a LoC to Seller
· The Bank will hope that B is a customer and it will judge credit worthiness before they make any promises on your behalf.  The Bank will also want confirmation that S has shipped the goods, evidenced by a Bill of Lading (BOL)

· LoC is just another K, that buyer’s bank will pay for:

· Delivery of certification of shipment of goods to seller (pay money v. docs that show shipment of gods

· Note: Docs will ship that goods have been shipped.

· What kind of docs should the buyer’s bank demand? Buyer wants to know at minimum that goods are in possession of 3rd party.
· Invoice

· Packing List

· Insurance against damage in Transportation

· Proof from carrier or shipping company – proof that goods have been shipped and are in possession of 3rd party that will deliver them to where buyer wants.
Issues Regarding the LoC

· US: UCC Art 5 (pg. 907-932)

· Domestic Application

· Uniform Customs and Practices for Documentary Credits (UCP) – Form 4

· 2 Important Principles

· Banks’ obligations are independent of obligations of S and B under the Sales K

· Banks Deal only with documents and therefore Demand strict compliance a to the Docs

· Review the LoC and Note emphasis on Docs: legal obligation at the end of the doc

LoC Risks Analysis

· If Buyer and B’s Bank are both broke can seller still collect?  - YES, by his bank.  
· For S not to get paid once has confirmed LoC and proper docs – S’s bank would have to go under
· Suppose S’s bank goes under but B’s bank is ok – can seller collect?  He has a direct promise from Bbk guaranteeing the payment upon receipt of docs.
· US banks are usually FDIC
· Seller low risk – has BoL and Bank guarantee to pay – losses control of goods
· Buyer’s risk? – unless buyer has pre-inspection of shipment, he has greater risk.  Risk of stored or improperly handled, labeling, customs issues, fraud or forced Bol. GET INSPECTION FORM CERTIFIED.
· Pay attention to what the payment term is? 


· A’s normal method of payment is via Euros.  S wants US dollars in the US.  S wants a promise that a US bank will pay the US dollars.  

· Payment term is that I want US dollars in the US promised by the US bank.  How do you get that?  By a letter of credit. 
LoC Liability

· What if B doesn’t pay the B’s Bank? Does seller get his money?  
· Yes, S’s bank has made an independent promise, doesn’t depend on the B’s promise to pay.  Not a surety, where doesn’t get paid unless contract is fulfilled. 
· B’s bank is the one that gets hurt.  It is in  unique way to position, they could’ve said pay us up front and then we will give you a LoC
· What if B’s bank goes bankrupt or refuses to pay, does S get money?
· Yes for the same reasons as above, not a surety ship K. 
· Who gets hurt in this instance?
· S’s bank will get hurt. S’s bank can then go after the B (give us money we’ll give you BoL).  If B doesn’t do that then S’s bank could then sell the goods, since the BoL provides them the right to get the goods from the carrier.  This minimally protects them. 
· If B’s bank willfully defaults on a LoC it might be the last LoC they ever write since no one will trust them.  This provides a wonderful enforcement mechanism against B’s bank.

· Area of strict performance involved with the LoC

· What if all banks are bankrupt what happens to S?

· AS long as under 100k or dealing with big bank the US gov’t will probably make good within time. 

· S almost has no risk. 

· The buyer is not well protected, if the goods are damaged then insurance will pick up the cost.  B will be protected under that circumstance.  

· What if S doesn’t sell what he promised to sell to B?  

· There is nothing in this system that protects B from this kind of fraud.  

· They can get stand by letter of credit or inspection certificate in order to off-set this risk. 

· Taken a 100% risk transaction to almost no risk by involving third parties and 4 different contracts.

· What percentage of Int’l trade involves LoC?

· Most int’l trade involves shipment of GE of Thailand to GE of US they don’t need a LoC.  

· LoC transactions are good for S and B’s who don’t know each other.  

· Needed a negotiable BoL, LoC, Draft, in Sales K under payment term you will want to specifically state that you want a BoL.  Form 2 is the lynchpin.

 Price Terms -- INCOTERMS – SEE TABLE FOR MORE DETAILED DESCRIPTION

· FOB = Free on Board; Seller is obligated to have the goods packaged and ready for shipment from the agreed point.  

· Types: 

· FOB place of shipment --S must bear the expense and risk of putting goods into the possession of the carrier

· FOB place of destination – S must at his own expense and risk transport the goods to that place and there tender delivery of them in the manner provided by the UCC.

· B normally assumes the burden of all inland transportation costs and risks in the exporting country, as well as all subsequent trans costs (including loading on vessel)

· FAS = Free along Side; S is responsible to ship goods to where they will be shipped.  S undertakes transportation costs.  This specialized to water born shipments

· Refers to pint of embarkation. 

· S must assume all risks for transporting the goods from this place of business to FAS point.

· C&F = Cost & Freight; shift from a shipment contract to a delivery contract.  Responsible for some of the costs to get goods to delivery point. S is responsible for freight charges. 

· Freight forward keeps inventory of the goods as they are traveling. 

· Adding ocean freight and freight forwarder fees

· CIF = Costs, insurance and freight.  Insurance covered during the shipment.  S is obligated for the costs. 

· Seller arranges and pays for all relevant expenses involved in shipping goods from their point of exportation to a given point of importation.

Problem 4.1 – Formation of an International Transaction: Insulation to Germany—Choice of Law
Issues Regarding the Formation of the International Sales K

· What forum will hear the dispute?

· What law will the forum apply to determine the existence of K, K terms, and remedy upon breach

· Under the applicable laws, is there an enforceable K, what are its terms and what damages, if any, is E entitled to
· E sends message to buy and U sends back a message saying it will sell.  Do we have a K?

· U added in some provisions such as goods as is.

· Depends on what law you use, and what party you are.   

· Under US law you use the UCC; 2-207 (add’l terms)

· “as is” = 2-316; we don’t whether it will work or not.

· There is an acceptance of an order.  The addition of language did not materially alter it.  

· Under 2-207(1) – there is an expression of acceptance.

· What are the terms of the K?  Do they include the as is term or not?

· Yes, under 2-207(2)- 

· A K formed then you have implied warranty of merchantability.  As is = materially altering the K, so E would win because U’s message would been viewed as a counteroffer

· Be careful as to what law you are trying to establish.

· Gap filler – first turn to CIL and then private choice of law decisions – UCC or other local law

· **** ALWAYS SPECIFY LAW YOU WANT TO BE APPLICABLE VERY CLEAR (CISG doesn’t apply but NY law does)

What Forum?

· E will probably file breach of K suit against Universal in Germany

· E will say product not as represented

· Product not suited for its intended use

· U will probably file a declaratory judgment action against E in Kansas

· Seek declaration that it was only obligated under K to sell insulation “As is”

· Thus, seek declaration no break of K.

Each Forum Will apply its own Choice of Law Rules

· Kansas Court woul apply Kansa choice of law rule to determine what law will govern validity and meaning of the K

· German court would apply German choice of law rules of Germany to determine what law will govern validity and meaning of the K.

Rome Convention  (German Choice of Law Rules)– choice of law: Art. 4

· Parties are free to choose the law applicable for their K

· Rule:  In the absence of choice, the K is to be governed by the law of the country with which it is most closely connected.
· Which country is it most closely connected to?

· Art. 4(2) – presents a rebuttable presumption - Analysis

· Where does the party who’s performing the characteristic performance have their habitual residence, domicile, or seat?

· Want to know where parties are located (PPoB)
· Characteristic Performance –

· In this case performance includes shipment; taking and receiving of goods; payment of the goods; and seller accepting payment.

· Payment of money is never a characteristic performance!

· Shipment is the characteristic performance.  
· Characteristic Performance Examples:

· In Bilateral Ks, payment of money is not the characteristic performance
· Law of the seller’s place of business will dominate
· If shipment is the characteristic performance then Kansas law would apply under the Rome Convention.  
· Factors that could rebut the presumption
· Where formed
· Where manufactured
· Where used ( can consider factors after K concluded)
· Limits on the Convention
· Art. 1(2) – some matters aren’t covered
· Special rules on immovable property or K for carriage of goods.
· Art. 3.3 – Mandatory Rules (Those you can’t K out of) apply even if parties have chosen a foreign law, when all the other elements relevant to the situation at the time of the choice are connected with only country only
· Applies in a wholly domestic situation. 
In an American court what is the choice of law, law—Kansas Choice of Law?

· UCC 1-105: Territorial App of the Act: Parties’ Power to Choose Applicable Law
· Right to choose law bearing reasonable relation to the transaction
· Absent choice, UCC applies to transactions bearing an appropriate relation to the state (Kansas’s UCC)
· If no agreement then the state’s version of the UCC applies.  In this case Kansas. 
· UCC was enacted on a state by state basis, not fed’l law.  
· Is there anyway you could get out of applying the UCC?
· Suppose you find assets of the German company in NY city, what happens if you sue them in NY then you would use NY’s version.  
· At this point you would argue that there is no relationship b/w this transaction and the state of NY.  
· Restatement: Conflict of Law
· General Rule:  choice of law of state with most significant relationship
· Contacts to be taken into account:
· Place of contracting

· Acceptance is effective when it is dispatched
· You have a possible acceptance being sent from Kansas to Germany
· German law says that acceptance is upon receipt
· Place of negotiation of the K

· The place of performance

· Shipped, received, or used
· Location of the subject matter of the K

· Domicile, residence, nationality, place of incorporation and Ppob.

Assuming Kansas Law – UCC Analysis

· Is there K under UCC? YES

· UCC 2-207(a)

· Definite and seasons expression of acceptance 

· Written confirmation

· Sent within a reasonable time

· What about add’l terms? “as is” and choice of law

· Universal didn’t say K conditioned upon E agreeing to these add’l terms

· What are its terms? – most difficult issue, does the K include the two items Universal added?

· UCC 2-207(2): B/w Merchants add’l terms are part of the K unless:

· The offer expressly limits acceptance to the terms of the offer (not the case here)

· They materially alter it (probably materially alter the K) OR

· Notification of objection to them has been given (not the case here)

· Since most likely materially alter it Universal would probably lose.

· What is the Role of Performance if there is no K?

· UCC 2-207(3) – K equals agreed upon terms plus any supplementary terms

· What Supplementary Terms

· UCC 2-314 implied warranty as to merchantability and 2-315 implied warranty as to fitness for particular purpose

· Make sure the specific warranty applies

· If these warranties apply, Universal cold have problems.

· Summary: 

· So under 2-207, Universal and E have a K but it may not include Universials’ new terms

· E’s offer contained the implied warranties under the UCC, and U’s response is a counter-offer, so there is no K.  But we have th parties’ conduct under 2-207(3), and add I supplementary UCC terms, including implied warranties under 2-314 and 315.  Not goods for Universal

· Or, gap fillers under UCC 2-314 and 315 cold come in even if we have a K. 
Assuming German Law

· Strict Rules of what constitutes an offer

· Once offer made can’t be withdrawn unless under it sterms or passage of a reasonable amount of time

· Acceptance = mirror image of the offer (Note: this used to be the US rule under the UCC changed it to the Knock out doctrine)
· Acceptance with New terms = Rejection = New offer requiring acceptance

· The K has been formed on the basis of the last communication, the counter offer + the conduct of the parties.  -- Last Shot Doctrine --- these are the controlling goods.  
· New offer may be accepted expressly or impliedly, so performance counts

· Performance

· Apply terms agreed upon

· Apply statutory law to questions where standard terms differ

· When U ships the goods and E accepts and uses them, we now have a K.
· The offer is the “as is” clause
· The acceptance is when they accept the goods.
What do you do, how do you represent your client Universal, what do you advise? 

· If you sue in a Kansas court they’ll use Kansas law;

· If you sue in a German court, they’ll use the law where the characteristic performance occurred (manufacturing and shipping of the goods), which is Kansas law. 
· The only way that Universal could possibly win is to go to a New York Court and try to apply the Restatement to get the use of German law (knock-out doctrine wins Universal’s case). Gets a whole forum-shopping deal.
· The astute lawyer will forum-shop as best he can, where it need be done. This is ample fodder for the litigator, but a nightmare for a transactions guy. One solution is to have Uniform Substantive Law to have uniform substantive trading throughout most of the world.
Could CISG Apply?  

CISG - Convention on Int’l Sale of Goods

· Governs the sale of goods b/w parties in the US and parties in over 40 other satates, unless they have opted out.  
· As a self-executing treaty not separate implementing legislation is needed.
· It supersedes art. 2 of UCC since it is fed law. 
· Offers may be irrevocable, no parole evidence, no SoF, no consideration needed.

· The CISG applies to K’s of sale of goods b/ parties whose places of business are in different states (no need for their to be a shipment of the goods). Art. 1
· Note:  doesn’t displace the UCC on domestic transactions.  It does displace the UCC on int’l transactions.  
· Doesn’t need K, sale, goods, but it does define internationality requirement with great precision.
· Only governs formation, rights and obligations of K parties.
· Art. 95 (reservation) – courts of the US are bound under int’l law to only use CISG when 
· the places business of both parties to the sale K are each in different states and 
· both of those different states are contracting states.
· Does CISG apply to this transaction?
· Art. 1 - if both parties are in contracting states OR choice of law rule leads (not case in US regarding choice of law b/c of reservation).  
· Requires sales of goods, contract be both international and bear a stated relation to a contracting state.
· A US and UK contract wouldn’t use CISG b/c UK is not a contracting party.  Either use British sale of goods act or the UCC.
· What kind of dispute would have to arise in order for this to applicable?  
· Germany would use this declaration when there are two states where one is not a contracting state; such as the case with a K b/w US and UK.   
· The result is to use the UCC as US law, which is exactly what the US senate wanted to occur. 
CISG Application

· Art 1 requires, for the convention to apply, that a sale of goods K be both

· International (ppob in different states) &

· Bears a state relation to a contracting state

· Note: neither the location of the goods themselves nor the location of negotiation is dispositive, all that matters is the place of business.

· Place of business criterion will cause difficulty whenever one or both parties have more than one place of business. 

· Art 10(a) provides guidance – the place of business is that which has the closest relationship to the K and its performance.  

· Convention doesn’t govern all Ks for international sale of goods, but only Ks which have a substantial relation to one or more contracting states.  

· CISG will govern a K of sale b/w parties where one party has its place of business in the US and the other party has its place of business in another contracting states – UNLESS the parties express exclude the convention under Art. 6

· Remember:  in the US, based on reservation, CISG will not apply if one of the states is not a party to the convention , even though their choice of law rules lead to the application of the law of the contracting state.  In this case UCC applies.
· CISG only preempts US law if both contracting parties are members of the convention
K formation under CISG
· Art. 8 – looks at parties common understanding or intent, where understanding or intent of parties, diverge and one party knew or could not have been unaware of other party’s intent
· Note: possible avoidance of last shot doctrine by ct looking at actual intent
· Art. 96 – If contracting state has so declared, a party can use Art 12 to declare writing required if local law state that and the party has ppob in that state.
· State can declare that it is not bound by formation rules
CISG Offer – 3 requirements

· Proposal for K, indicate an intention to be bound, sufficiently definite (description of goods, quantity, price). 
· Put in min quantity amount or price set on index
· Art. 19 of CSIG; concept of warranties is there but not the actual language.  
· (3):  Add’l or diff terms relating, among other things, to the price, payment, quality and quantity of the goods, place and time of delivery…are considered toa tler the terms of the offer materially.  
· So there is no acceptance.
K Acceptance under CISG

· Art. 8 – to interpret K 
· (1) intent 
· (2) knew or couldn’t have been unaware of the other party’s intent – latter prevails 
· (3) reasonable person test.
· Last Shot Rule: S’s order acknowledgement form sets forth the terms; when B accepts the gods it  does so under S’s terms. 
· When U sends the goods is that considered a gift?
· No, under Art. 18, when the goods are shipped E could reject them and there would be no K.  In this case, E accepted the goods.  
· Art. 17 – An offer, even if it is irrevocable, is terminated when a rejection reaches the offeror. 
· The shipment of the goods was the offer, and the acceptance of the goods was the acceptance by E.
· You accept the goods on seller’s terms.  
· Assent to offer is acceptance – silence by itself is not acceptance
· Art. 19(3) – material alteration – “as is” quality of goods issued has now been changed.  This would be a material alteration
· Seller’s obligations – deliver the goods – property rights, domestic law; condition of gods depends on particular K – when shipped v. upon delivery
· What ever is the last offer outstanding are the terms of the K.  

· Under the UCC, the terms of the offer control.  
· Under CSIG the terms of the last counter offer control
· The courts when asked to apply old law, which is what CSIG is, try to stand things on their 
UNIDROIT  - Principles for int’l commercial K’s.  
· It is a restatement of int’l commercial practices. 
· No courts are obligated to use this, it has not been enacted.
· Art. 8 of CSIG allows you fill in gaps in CSIG w/int’l commercial principles.  Don’t be surprised if courts use this from time to time.  Arbitrators are most likely to use this. If you put in arbitration clauses in K you want to know how principles will affect any decisions.  
Substantive UNIDROIT Principles (pg.98-99):
· Is response by E an acceptance under the principles?
· Art. 2.22 (Battle of the forms) – exchanging standard terms and the emphasis is on standard.  It’s designed for the particulars that each party rips from a form and sends it off.   That is different from an  individual communication where you add terms.  This article has a rule for standard terms but that may or may not be applicable to the particular situation b/w U and E.
· Provides that a K is concluded where the parties reach an agreement on all the terms of the K, except for those incorporated in “standard terms.”
·   Makes sense of the transaction involving rinted forms.
· Rationale – where the parties agree on terms which they are willing to raise individually and negotiate they should be bound to a K.
· With standardized term the knock out rule applies and in individual terms the last shot doctrine applies (last counter offer not rejected wins).
· Knock out rule = A term on a printed form will be part of the K only to the extent that both party’s form agree to the substance of the term.
· Standard terms = provisions which are prepared in advance for general and repeated use by one party and which are actually used w/o negotiation with the other party.
· One of the problems here is that usage has gotten passed by what set up by UNIDROIT.  It use to be that standard terms were easily identified as a preprinted form.  That was before the days of computers.  Nowadays you get a K in which the lawyer is told go to standard terms that we have in computer and selection paras 1,3,etc. Does this fall w/in def’n of standard terms?  You don’t really know.  That is exactly the problem that drafters faced when revising art. 2.  
· If the as is a standard term then it is knocked out per Art. 2.22.  How do you fill in the gaps?  Fill it by whatever is the statutory base, in this case the principles itself. 
· If on the other hand the “as is” isn’t a standard term, then the last shot principle is applicable and it will stay. 
How Can Clients Avoid this Problem?

Possible Solutions:
(1) Instead of putting “as is,” put limit damages, a cap. But a limitation of damages would not be treated any differently than an “as is” clause.

(2) Negotiate the choice of law.

a. Problems:

i. Language in negotiation;

ii. Time of Day;

iii. What law would you suggest? 

1. CISG gives them the Last Shot Doctrine which would be fabulous. BUT at the last minute Euro could send in their own terms. 

2. Battle of the Forms is super-difficult to anticipate.  Even acceptance is the different in countries.

3. Sommers and White, “You can not win this in the Battle of the Forms if you have a knowledgeable adversary.”

4. Also, do you want to communicate that your goods suck before you sell them. And would Euro accept that we don’t stand by our goods?

5. Do you want to communicate a limit on damages? 

a. No warranty for latent defects? (UnFOS events);

b. Get rid of consequential damages; -- Limitation on consequential damage clause
i. How long will it take to take care of the problem? 

ii. Not the best deal for Universal and Euro, so it’s fine in a $10 million transaction, to spend all that transaction-cost money with the lawyers.

iii. But, in a $10,000 transaction those lawyer-fees might be really expensive. 

(3) Before you go into a market, perhaps the best advice you can give your client is NOT:

a. Contractual;

b. Choice of law; BUT

c. Research

But to make certain that your products are adapted to the other products in the foreign markets.   (It’s not clear if that’s your job in the UCC, hotly contested, untouched in CISG.) Then you don’t have to worry about these kinds of problems. 

If you have to bargain around that, then the best compromise is “you take care of your consequentials, I’ll take care of mine.” 

Commercial Terms – Problem 4.2

· S has a couple of contracts

· FOB – “Price: FOB Savannah”

· CIF – “Price: CIF, Bath, UK”

· FOB determines what the price is, payment, & delivery

· Price = goods + packing

· Payment = 

· Delivery = 2-319; FOB can mean almost anything you want it to mean.  

· In the UK and commonwealth FOB is understood as “FOB vessel.”  In the American practice FOB is in the form of fob place of destination. 

· In this problem the K’s are governed by ICC INCOTERMS

· The ICC INCOTERMS and uniform customs and practices are not law, they are trade practices reduced to writings.  INCOTERMS are not K terms.
· Note: they do not address choice of law, jurisdiction, fraud or when K is formed
· The UCC defines FOB in 2-319 and if American law applies to this K, how can you adopt something other than UCC def’n of FOB and make it applicable?  What allows you do to that?

· Art. 1-102, in K’s you can agree to other things.  The UCC is laying down rules that are gap filers.  And so parties can agree otherwise.  The same thing is true for CSIG and for most commercial codes.  You can vary any of these terms and by using INCOTERMS you saying you don’t want to use UCC def’n… 

· INCOTERMS is trying to set up a system where the only place you can deliver to is the port of shipment, unlike the UCC (where you can buyers, seller, etc.)  Name the shipper’s port. 

· FOB and CIF –S wants to be able to ship both together, can he do that?  NO, see below
· Note: shipper is normally the seller
· Background:

· Sales K

· CISG not applicable per Art. 1(1)(a) b/c UK not a contracting state

· Assume buyer is in Germany: CISG would apply unless artis states its not applicable

· If UCC applies ook at 1-205(2) (5) and comment 5
What does FOB guarantee?
	Seller obligations
	Buyers Obligations

	· Seller deliver when the goods have passed over the ship’s rail at port of shipment

· Buyer bears all costs and risks of loss or damage to the goods from that point

· Seller clears goods for export

· Used only for sea or inland waterway transport

· Seller provides goods and commercial invoice per sale’s K

· Seller obtains export license; also pays any export customs fees

· Seller has no obligation for K of carriage or insurance

· S delivers at shipment port and manner customary at the port on boar vessel nominated by B

· S bear risk of loss till time goods pass the ships’ rail at named port of shipment

· S pays costs till goods pass ship’s rail including checking packaging, marking

· S gives B notice of delivery and proof of delivery

· S gives info to B to gets goods into country and insurance.


	· Buyer pays price per K; buyer must take goods when S delivers them
· B handles import costs
· B has obligation for K of carriage from port of shipment
· No obligation to insure as B bears risk of loss or damage to goods once they pass ship’s rail at named port of shipment.
· B arranges the transportation


Question: The UCC defines FOB. If American law applies to the contract, how can you adopt something other than the UCC definition of FOB and make it applicable? 

· Article §1-102 – “In contracts you can agree to other things” after all, the UCC lays down rules that are gap-fillers. 

· The same thing is true for CISG, it’s just gap-fillers.  It’s true for most commercial codes. 

· You can vary any of the terms.

· By proclaiming INCOTERMS, you say, I don’t want to use English FOB concepts or the UCC, I want to use the definitions promulgated by the ICC (cause they’re used in International Trade at large). 

CIF  -- 

· Destination means S

· Puts goods into carrier at port of shipmetn and obtains negotiable BoL coering shipment to destination

· Loads goods and obtains receipt for freight

· Obtains insurance

· Prepares invoice for goods

· Forwards docs, with appropriate endorsement, to perfect B’s rights

· Buyer pays against tender of documents

· Procedure: 

· S delivers good and commercial invoie per sales’ K and handles export costs

· S handles K of carriage to named port of destination

· S arranges and pays for cargo insurance

· S delivers when goods on board vessel at port of shipment

· S bears risk of loss until goods pass ship’s rail in port of shipment

	
	FOB
	CIF

	Term
	“Free on Board”
	“Cost, Insurance, and Freight”

	Definition
	Under English practice alone, there are three different meanings of Free on Board (or CIF), and none of them match the U.S. statute, UCC §2-319. Then there are INCO Terms. Five possible definitions of FOB & CIF for the transaction.

INCCO Terms.

	Price Term
	Cost of (goods + packaging + shipping to port of shipment) 
	Cost (Goods + Packaging + Freight to port of destination + insurance) 

	Payment Terms
	Buyer must pay the price as provided in the sale of the contract.
	Buyer must pay the price as provided in the sale of the contract. 

Implicit in 200 years of commercial practice using a commercial bill of lading (see below), you have to pay against documents. 

	Delivery Terms
	Loading on board of the Port of Shipment (for water born shipments; a very narrow definition. If they want to fly, use a different acronym.)
UCC 2-319 – imposes a delivery oblation under 2-504

· Put in possession of carrier

· Make contract for transportation that is reasonable
	When the goods pass the ship’s rail at the port of shipment the buyer’s delivery is complete.
S MUST give B notice that goods were delivered and other appropriate notice



	Risk of Loss
	Once it passes the ship’s rail at the port of shipment, the risk shifts from the seller to the buyer. 
S has no obligation to insure the goods for carriage.
	Once it passes the ship’s rail at the port of shipment, the risk shifts from the seller to the buyer. 

The buyer bears risk of loss or damage to goods from the time they passed the ship’s rail or port of shipment.  Buyer still has to pay for goods.  Remember, if get

	Bill of Lading (Type)

(You cannot ship FOB and CIF together cause one requires inspection and the other denies it.) 
	Non-negotiable bill of lading – have to sue a means that allows inspection because otherwise it would put seller in breach. 
	[The ICC hates negotiable bills of lading and hence drafts an obtuse INCCO term set to suggest otherwise; but it’s really not true]

Negotiable bill of lading – a document “that enables the buyer to sell the goods in transit by the transfer of the document to a subsequent buyer.”

	Insurance

Carrier’s limit on liability is $500 per package (not much) – who covers the rest? (come from the Hague Rules)
	There is differences as to what KIND of insurance you need to get under each, under the Incoterms. 
	Insurable interest is in whoever has the bill of lading. No one is going to collect insurance without a bill of lading.

	Inspection Possible
	Yes. Since there’s no obligation to pay against documents (assuming you’re using a non-negotiable bill of lading) you can inspect the goods in the port. General Rule: Unless the contract says otherwise, you always get to inspect before you pay (it’s in the UCC, the CISG). 
	No. By and large, paper will move more quickly than the goods (when goods go by airplane). – Not necessary since payment is against the docs

	WHO arranges transportation?
	B3: Buyer must contract carriage & insurance. 

[If seller arranges transportation as a favor in his FOB how does he get his money? The original price which will be covered in the bill of lading does not include the transport? You can send the freight NOT pre-paid and the carrier will hold the freight in lien.]
	A3: Seller must contract carriage & insurance. 


Can S send the goods for each contract together as 1 unit, since they are both shipment contracts?

· No, Not the difference b/w the price, but it is the difference in the payment terms regarding non-neogitable and negotiable and what each means regarding the inspection terms.

· Delivery orders can only be used when you have the same BoL.  

Diff b/w generally, FOB and CIF.

	FOB
	CIF

	Price:  costs of good + packing for transport
	Price: FOB price + freight and insurance to named destination

	Payment: FOB silent; usually cash or delivery unless credit arranged
	Payment: full price due upon doc presentation unless credit terms; even if credit, buyer must accept docs; that’s why need a negotiable BoL

	Inspection: B right to inspect before paying price
	Inspection: B has no right to inspect before payment of price; certificate of inspection.


Does S have to insure, after all if the carrier mucks up the goods he will be liable?

· He isn’t required to and should do it if the B hasn’t protected himself

· Is there a limitation on Carrier’s liability?

· YES -- $500 per package limitation  -- Mandatory Law!!!

· The Hague Rules – MANDATORY  

· US didn’t adopt or ratify but enact domestic legislation that had the same words.  That is where the $500 per package limitation.  US is Hague Rule State.

· Purpose: governments getting together, representing shippers; setting a minimum rules of conduct (liability for carriers).  

· Once they are ratified and adopted and executed should a carrier be able to say, the statute says $500/package but I want to limit it to $10/package?

· No, this is mandatory law!!!

· Hague/Visby Rules – England has adopted this, which are similar but diff 

· Hamburg Rules – not yet in force.

· Mandatory law means you cannot contract out of it.

COGSA Limits

· COGSA – mandatory law (it is not a gap-filler, it’s mandatory, you cannot contract around it). You cannot sell yourself or nuclear bombs or heroin. You cannot do it, whether you want to or not.  
· Carriers tried to avoid any liability by inserting cluses in BoL that they weren’t responsible for any damages

· Carrier MUST perfect reasonable inspection to prepare BoL; carrier bound by words, so note the vague terms atha re used or attempts to pass this back onto shipper

Diff b/w types of legislation and what they mean

· CISG and UCC are gap fillers

· You can put in INCOTERMS or your own def’n instead

· Under COGSA the idea of allowing parties to k out would make the law meaningless, so this is mandatory law.  You cannot K out of it. 

· It allows carrier to put in $500 limitation

· US law is way behind the curve on this.  

· In most countries there is escalator clause put in this.

· If you are shipping something expensive you need to have own insurance. 
Can Carrier Be Liable to Seller for False BoL?

· Carrier has obligation to deliver goods that confirm to description in BoL

· Tetley says carrier will be find b/c it has issued standard disclaimer lang
Problem 4.3 – Wars and Other Frustrations: Oil from Araby

· Situation:  Js made k with Refinery to buy heating oil, and Js made k with Jb to sell the heating oil. Js comes to you before refinery burns down – he has two handshakes deals; one with refinery and one with Javert – he comes in to you office and wants a K to protect him if the refinery burns down
· Contingency K’s – K2 contingent on K1 – Can’t give away your source

· Identical K’s – Could you make force majeure K in K1 and K2 identical – won’t work either – b/c carrier won’t modify K of carriage, which gives Ship Master right to divert if in danger.

· Buying oil futures – K with other refineries that would allow him to buy oil at a price already set.  Atty can suggest it as w ay to protect yourself not that you have to do it—just offerit as a risk aversion or risk taking. 

· Straight forward insurance isn’t possible – 3rd party insurance, which might not be called insurance at all.

Seller (broker) ( Buyer – K1

(1) Does Seller have excuse? 

a.  LAW - CISG Article 79 – “A party is not liable for a failure to perform any of his obligations if he proves that the failure was due to an impediment beyond his control and that he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences.” 

i. Drafters used “impediment” on purpose; no other contractual language in other national statutes uses it.

ii. Note the difference between 79.1 and 79.2:

1. CISG 79.1 Excuse based on what happened to seller;

2. CISG 79.2 Excuse based on what happened to a third party, which requires TWO hoops to jump through: (1) 3rd Party is excused and (2) you yourself is excused. 

b. CISG: Buyer’s (Javert)’s argument: 

i. Show the impediment;

ii. Show the impediment was not FOS;

1. But it was! 

iii. Show that there were no alternatives to the impediment. 

1. There are! 

2. This does not prevent him from performing 

a. He can buy other oil from Rotterdam spot market (and the fire won’t prevent him from buying the oil on); 

b. He can take another route around the Cape (although oil will be late).

c. Economic hardship is not included in the CISG impossibility doctrine 

c. Force Majeure: Seller’s (Jean’s) Argument:

i. The CISG is a gap-filler, unless contracted around. In this case the contract has an excuse “force majeure clause.”


1. Does not have a FOS requirement;

2. Does not have an “alternative” requirement. 

ii. So, does the “excuse” clause get rid of his responsibilities. Not necessarily.

1. There is no circumstance, per se, preventing performance. Only the delivery of the oil. And the broker won’t reveal the source of the supplier (business sense), so it won’t be in the contract that it must come from Araby. 

2. So his best shot is to say; “I can’t get oil from the Middle East at all, due to this holistic problem, everywhere.” 

iii. But ultimately, it will be hard for Jean to win, even on the excuse clause. 

d. Unidroit Principles

i. Seller’s Argument: 

1. French Doctrine of “Univision(huh?)” which is only available in government contracts. 

2. Hence in normative mercantile contracts, hardship is really not available. 

ii. Buyer’s Argument:


1. The principles of Unidroit are RIGID. There is almost no excuse. 

2. In this case, any reasonable oil broker would “reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences.” 

(2) Seller (broker) ( Refinery--- K2
Ultimately, if Jean can’t get excused, he’d like the Gulf Refinery to not get excused so they can reimburse his costs. 

Refinery’s Excuse:

a. Force majeure clause

i. “by reason of any …fire… or cause beyond the control”

ii. Counter-argument: Can’t he go to the Rotterdam spot market? 


1. Not necessarily.. in fact no. The expectation created by FOB Araby suggests that the oil has to be produced in Araby. There is a different set of expectations when you are dealing with a producer of oil than when you’re dealing with an oil broker – it’s an implicit term in the contract that an oil producer has to apply due diligence actually PRODUCING the oil. 

a. If the oil is contracted for FOB Araby, then impossibility is there;

b. BUT if the oil is contracted from “wherever” then there’s no excuse. 

b. Does CISG get the Refinery excuse as well?

i. If it causes unusual expense in the CISG then there’s excuse, however not used often.
ii. Hence, regardless of which legal regime used, Jean is loosing. 

iii. Of course, we are surveying at this point, and the force majeure clauses rule the day.
· Compare and contrast the two force majeure clauses in the 2 K’s

· Js and Jb – any hope of raising economic hardship type options?

· Legal regimes are going to inform the courts as they interpret language, so you would need something strong to overcome court’s approach. 

· The clause talks about preventing fulfillment, not anything about making it difficult or economic hardship.

· Js and Ref- 

· Has economic hardship excuse, by and large, cannot force them to go to Rotterdam spot market – “unusual expense”

UNIDROIT Principles

· Not law; used as gap fillers under CISG

· Renegotiation due to hardship

· Divided into two parts

· Standard impossibility doctrine- if performance is impossible it will not be performed ; whether the nonperformance is excused or will be the basis for a money judgment for damages or restitution is question dealt with under nonperformance. 

· Hardship – If burdensome, the consequences of the burden are dealt with as an aspect of performance. 

· Doctrine is not one of excuse but is of compulsory re-negotiation.  

· Hardship alone never forgives nonperformance it compels renegotiation and authorizes courts to adapt the K to take the hardship into account.

· Not sure if the renegotiation is on the delivery time, b/c that is incredibly important.  But the price question may be something to reopen. 

· What if party keeps renegotiating but come up with no consensus?

· Real question can any of this be unexpected when dealing with Middle Eastern oil?  Policy behind the normative force majeure. 

· The idea that complaining hardship is limited to:

· Prinicples

· German Law

· French Doctrine of Improvision (only allowed in administrative law courts) – Gov’t K’s

· Hardship is available under the force majeure clause of the Js and Refinery.

Substantive Standards – UCC v. CISG

	UCC 2-615 – Impracticable
	CISG 79—Impediment

	Seller Excused
	Any party

	Delay in delivery or non-delivery
	Failure of performance due to impediment

	If performance made impracticable
	Beyond the party’s control

	Y unexpected occurrence, which nonoccurrence was basic assumption of the K
	That reasonably couldn’t have been taken into account, avoided or overcome

	Seller didn’t assume greater liability
	Applies for time impediment exists

	Notice
	Notice


How to prevent a client from going through this?  

· Primary objective of Js should be to avoid having one force majeure clause excuse his obligor, while his obligations are not excused under another such clause.

· Approaches

· Identical force majeure clauses in each K 
· include in force majeure clauses an express reference to other Ks upon which Js’s performance is dependent, thus expressly creating an excuse for Js if one of his suppliers is excused. 

· Obtain insurance against the perceived risk.  This is difficult to do however, since insurance is not always obtainable. 

· Insurance of the refining company is not the answer. 

·  Looking for insurance, which isn’t called insurance but options to buy; are forms of insurance.  Taking out an option to buy in case something goes wrong is an insurance policy by another name.

· Limitation on Lawyer’s function – not your duty to tell clinet you must buy option but say this is one way to deal with risk.  If his profit is big enough he might want to do it.   Duty to point out to him for him to take care of risks that he is bearing. 

· Difficult to adjust through K mechanisms – rewriting these two k’s, to try and deal with this problem in a way that doesn’t make Jb run away.  By and large, rewriting the K isn’t the solution.

Problem 4.4 – E-Commerce

Two transactions:

· P buys book from Rhine.com

· Rhine.com replenishes supply of books from East Publishing Company

Does P have a K with Rhine.com?  YES

Contract Issues: Statute of Frauds – Do we have a written contract?

· SOF, UCC 2-210- K for sale of goods > $500 requires writing sufficient to indicate K and signed byparty against whom enforcement is sought
· SOF has limited effect in international transactions

· No writing under CISG

· Performance is a defense

· Trading Partner Agreements

	
	UCC
	UETA
	Germany

	What is a writing?
	UCC § 1-201 General Definitions – “’written’ or ‘writing’ includes printing, typewriting or any other intentional reduction to tangible form.
	Uniform Electronic transactions Act (UETA) § 7. Legal Recognition of Electronic Records, Electronic signatures, and electronic Contracts.

(a) a record or signature may not be denied legal effect or enforceability solely because it is in electronic form.

(b) _

(c) If a law requires a record, an electronic record satisfies the law. 

What is an “electronic record”? 

It is a record in a “retrievable manner.” 

· there is a limitation – need to consult with computer guys that won’t run afoul of the limitation. 
	

	Applied
	We don’t know if this is a tangible form or if it’s just going to be electronically made with no hard copy.

Big Contemporary Lawyer Problem: How can we take these electronic messages and use them as evidence (that illustrates them to be free of tampering). 
	
	


i. Civil Code: Have more targeted statute of fraud, but there are endless situations where it is required.

ii. Exception: English law doesn’t have a statute of frauds. 

b. Problem: Statute of Frauds cont… - do we have a binding signature?

	
	UCC
	UETA (Code)
	E-Sign Act
	Germany
	EU
	UNCITRAL

	Do you have a signature?
	UCC § 1-201(39) Definitions – “signed” includes any symbol executed or adopted by a party with present intention to authenticate a writing. (written in 1959 when they couldn’t conceive of e-mail)
	Uniform Electronic transactions Act (UETA) § 7. Legal Recognition of Electronic Records, Electronic signatures, and electronic Contracts.

(a) _

(b) _

(c) If a law requires a signature, an electronic signature satisfies the law. 

What is an “electronic signature?” Is a PKI required?

· almost anything will qualify;

· but of course, automatic signatures on e-mails could generate a lot of trouble; merchants need to exercise a lot of discretion. 
	Federal act that has the equivalent of § 7 (a) & (b) of UETA, but does NOT have equivalent of §7 (c) & (d), which are reserved for states to enact. 

E-Sign is enacted with a negative preemption section. “If you enact the Uniform version UETA (1999) state law prevails, and federal law does not preempt.) Issues:

· Is the CA UETA adoption with amendments “uniform”?

· What if UETA is amended in the future? It means Congress has to revise the E-Sign law and then request the 50 states to enact the amendments without change. Hence, we have essentially frozen the law of the U.S., probably for all time.  Further amendments likelihood is extremely small. 


	Has a Utah-like PKI requirement (which apparently no one uses). 
	Gave a whole bunch of presumptions to a PKI signature as being authentic, undeniable, and absolutely attributable, where none of these presumptions are given to the non-PKI signatures. 
	Method must be as “reliable as was appropriate for the purpose for which the data message was generated or communicated, in the light of all the circumstances, including any relevant agreement.”  UNCITRAL on E-Commerce, Article 7. Writing.

Issue:

· now courts have to get their fingers in every darn pie, interpreting “what is appropriate?”

	Where’s the burden of proof?
	
	UETA Section 9. Attribution and Effect of Electronic Record and Electronic Signature


	
	
	
	

	Applied
	Does the machine have “intention” when it signs off with intention?

· Raises authentication problems;

· Raises attribution problems

Could argue it was an intentional act because the machine was programmed (authorized) to do the action. UCC § 1-201 Comment 39.
	
	
	How do we get a signature that we can actually take into a German court? In a German-US sale, it doesn’t matter where buyer/seller is, it just matters where the court actually is. 

Issues:

· Germany might not recognize the validity of our key; 

· Cross-border problem: Germany has frozen the technology. How do we loosen this up? 

There are actually 3 legal regimes: 

(1) CA – whatever;

(2) Germany – German certified encryption key;

(3) Utah – un-supervised encryption key. 
	
	


c. Problem: Is there an offer?

	
	UCC
	
	

	Has there been an offer?
	UCC doesn’t actually define offer and acceptance; it leaves that to the common-law. 

Common-law acceptance – “meeting of the minds” 

· on both ends of the transaction, the computers have limits on the price/quantity and when they match there is an offer and acceptance.

· The pre-programmed machines are being used as surrogates. 

Of course, this requires litigation. 
	
	

	Has there been acceptance?
	
	
	


d. Problem: Is there an acceptance? 

i. Common-law – an expression of acceptance with knowledge of the offer and showing an intention to be bound. Can that arise from a machine?

Ultimately, this is likely to get done in a closed system, with some sort of private code that legitimizes the contract. But no doubt, it’s messy stuff and there are a lot of issues. 

Overall Theme – “The Model Trading Partner Agreement” -  The first attempt to deal with this is with private contracts. All the parties agree that if an offer comes in this form (computer), you’ll be bound by it. Implicitly agree that statute of frauds issues won’t be brought to court; everyone agrees that estoppel will work. Works very well in a closed system where everyone understands the computer rules. 

But in an open system, it doesn’t work so hot. So you need legislation and people are spooked. 

· Utah brings about public key encryption, where if they both match it’s all good. 
· The first state law of Utah says, “if you use public key encryption, that’s a signature, and if you don’t, it’s not.” (PKI)
· Guys in CA thinks there are other ways in which signatures can be proven.  Long-distance identifiers:

· Bio-indicators – thumbprints, iris of eye, voice prints, even digital signatures.
CA passes a law that says you don’t have to use public key encryption, you can use bio-indicators, or really, whatever you want. 

Most internet companies want a credit card number as an identifier, sometimes a telephone/address number (and the numbers on the back of the card). Of course, all of this can be stolen information. Telephone orders don’t require more than orders over the net these days. 

Ms. Win’s point: PKI is nice; bio-indicators are nice; nobody uses them.  For large and reoccurring orders a trading agreement might be used. But there is still this Utah law. 
Privacy Issue – EU Privacy Directive

· P is getting bombarded by messages from bookies in the Bahamas and he is upset about it.  They want him to pass bets and he has a feeling that all of this happened b/c someone sold data of his purchase to the bookies.  Does he have any rights?

· What info can be sent from Rhine to their parent, River (Germany to America)?
· EU directive establishes individuals’ right to privacy as to processing of personal data, which is a fundamental right and freedom
· Diff b/w concepts of intellectual property b/w US and EU

· Here info about me can used if they find it

· In Europe, info about me belongs to be unless there is consent.

· Exceptions –  Art. 7 of EU Directive
· Rhine.com is permitted to give info if there is unambiguous consent.
· Processing is necessary for the performance of a K to which the data subject is party or in order to take steps at the request o the data subject prior to enering into a K or

· Processing is necessary for compliance with a legal obligation to which the controller is subject or

· Process is necessary to protect the vital interests of the data subject or

· Necessary for the performance of the task carried out  in the public interest or in the exercise of official authority

· Can share the name and shipping address. 

· What are the restrictions on Rivers.com?

· As long as the shipping goes from US to Germany, all the information is good.

· If the shipping goes from Germany to US there is the issue of Art. 25. 

· But there is a safe harbor agreement b/w EU and US and there are several ways to fall into these harbors

· Adopt all the EU principles

· You’ll be regulated by one of the national authorities in Europe

· We have adopted principles

· The utility in joining one of these organizations is variable, but if you do join one of the organization data can be exported to you. 

· What started out as an info embargo wound up not really being one, when the negotiations were finished.

E-Commerce Summary: 

· Writing – E-Sign can’t say it’s not a writing just b/e it is electronic.  What a writing is left up to court.  UETA is different.  Problem for merchants in deterining what terms of K.  
· UETA says that electronic sig satisfies UCC, and satisfying the writing requirements under SOF and gives a def’n of each so you can begin be sure of what the effect of this is. 
· Amending UETA is going to be very difficult b/c amend UEDA and federal law (E-Sign) and then go to 50 states to get enacted.  
· Assent – interesting problem comes up when computers don’t do what the computer is programmed to do. Once you have said that this computer is your agent that creates interesting problems in which your computer can bind you to things you didn’t intend fro it to do.  If electronic agent you just bound yourself in certain circumstances, which we didn’t really get into. 
· Privacy problems – EU has a totally diff approach to individual information.  Other people can’t take w/o your info.  As opposed to US where if they find out the information it is their intellectual property.  Outside the credit system you don’t really have protection in US.  Interesting part is you can’t ship info out unless you get approval.  There was great fear of an embargo of info.  None of that affect information about US citizens, only EU citizens.

What are appropriate protections?

· FTC negotiated, if you are a member of BBB online or trustee you are probably ok.

· There a number of US companies that are not members and continue to operate in EU and say that it is ok to work there b/c there is consent. Some EU companies are doing the same thing, by putting consent clauses in their contract terms.

Problem 4.5 – Bill of Lading (Computers to Caracas)

BOL Transaction Pattern

· BoL is;

· K of carriage

· Receipt for the goods (shows that goods are being transported)

· Document of Title

· Straight: carrier delivers to person named in BoL

· NON-NEGOTIABLE
· Order: carrier delivers to holder of BoL but only if BoL been duly negotiated (that is, endorsed by an authorized person who has obtained the bill trough a proper chain of endorsements)

· Issued to make deliver to a certain destination set by consignee to “Holder” of BoL.

· Negotiable BoL “to order”.  Can be endorsed – either by blank or special endorsement

· Buyer loses right to inspect – carrier enforces cannot touch the goods until you show up with piece of paper.
· Transaction pattern:

· S&A provides goods to Carrier (S)

· S&A receives BoL from S

· S&A takes the BoL with a draft to their bank

· Bank then takes those documents and forwards it for collection to Buyers bank

· When the goods arrive the Buyer pays their bank and then BoL is transferred to buyer.  Take BoL to carrier to get the goods.  Supposedly without the BoL you shouldn’t be able to get the goods.  Once Buyer’s bank receives the money (collected) they transfer it back to seller. 

· How is seller protected?

· Buyer bank will not pay on the BoL until Buyers pays. 

· System in which Sellers isn’t protected in the same sense as letter of credit (going to get paid for sure), but is conditionally protected (if don’t get paid I still control the goods).

The Hague Rules – Adopted in 1968 and amended the Hague rules

Ship-owner liability to shippers for cargo loss and damage

Limit liability to min $500

US Enacted – COGSA

Transaction Example:

S & A gives the goods to the carrier and the carrier is supposed to return a Bill of Lading (with Inspection sheets).

S & A gives the Bill of Lading to American Bank ( American Bank sends it to Venezuelan Bank. 

Problem 1: The Bill of Lading is fraudulently signed and exchanged for the goods. Who is liable ?

What law applies? 
Federal Bills of Lading Act --  governs all interstate and international shipments which use BoL issued by a common carrier (note: UCC only applies to outbound shipment not when coming from Venezuela)
· 110- Duty to delivery goods

· general rule in (a) – deliver to the holder of a negotiable BoL.  

· Who is a holder?  (b)

· (b)2 – can deliver to the consignee if a straight bill.

· Important part is last clause in b3 – must be endorsed to the person in possession but endorsed by another endorsee.  

· If a forgered puts down an endorsement it’s like it never happened.  It doesn’t confer rights. 

· Carrier must be careful and cannot deliver on the basis of forged endorsement, if so then liable under §110.

· When carrier is in possession right to get goods – of consignee (non negotiable BoL) ad Holder (negotiable BoL). Look at  a and B 

· Any forgery of a necessary endorsement is not effective to create or transfer rights

· Carrier is obligated to deliver goods to the rightful holder

· Each person who takes BoL should know endorser for protection.

· Carrier is liable for any failure to deliver goods which correspond to the description in the BoL – quantity or quality

· Exemptions to carrier’s liability – language to disclaim obligations

· “contents or condition or contents of packages unknown”

· “said to contain”

· “shipper’s weight, load, and count”

· Disclaimer doesn’t count if carrier knows goods don’t conform

If advising Carrier what can they do to protect themselves?

· Freight forward –folks keeping track of all shipments and where going.  The Shipmaster will call one person to see if all BoL have gotten where they need to go. 

· If you don’t have freight forward you better become a handwriting expert. 

· Law places the liability on the carriers and insurance deals with the freight forward.  As long as freight forward says to accept BoL then they will probably be ok.
Def’n of holder

· Common law: someone who has received BoL through proper chain of endorsements. And if you haven’t’ got that chain you are in trouble.

· Civil court allows if all names are rights.  Makes it easier to forge. 

2nd problem case: BoL and draft went through and goods were paid for and Buyer finds them to be not what they bargained for.  Is carrier liable?

· In normal case does the carrier look into the shipment to see if they meet the terms of the K?  Carrier doesn’t want to find out if they work or not.  We probably don’t want to open the boxes to see what is in there.  

· “Shipper’s load, weight and count” 

· accounts for one of the hoops for non-liability

· Non-liability of carriers – must jump through 3 hoops

· When good are loaded by the shipper

· When the bill

· Describes the goods in terms of marks or labels or kind, quantity or condition OR qualified by “contents or condition of contents of packages unknown”, “said to contain”, “shippers weight, load, and count”, or words of the same meaning 

· To the extent the carrier doesn’t know whether any part of the goods were received or conform to the description. 

· Carrier, unless picked up from some place with no weight facility, they are supposed to weigh the packages.  If the weight is very disparate then they will be liable.  

· In order to get through any of this mess in 113(b) is you must have carrier lack of knowledge and action by shipper. 

· Problem here is not a weight or count problem but a quality problem.  How does carrier protect itself in relation to quality problem?
· 113 (b)(2)(B)“said to contain”…  Carrier not supposed to open the cartons and I won’t open the cartons. 

· Goods were loaded by the carrier.  What does loading mean under (b)(1) – if you have a traditionalist interpretation, carrier is in deep trouble when it loads the goods and doesn’t have any idea of what is inside of it. The case law says that if you said “said to contain” and that you have lack of knowledge carrier have not been held liable.  

· Suppose the clerk forgets to put “said to contain” on BoL, but 20 container of LC computers, is carrier liable?

· What are the parties’ expectations?  Do you ever expect the carrier to expect the cartons and know its contents.  If they used the magic words the entire time and forgot on one of the boxes does that cange the expectation?  There is no clear answer since not been litigated.

· Some courts will interpret with great literalization. 

· Great tendency to hold carriers liable for things that they should find out about or could’ve found out about.

· Mis-delivery

· Carrier is liable under straight Bol if goes to anyone, but consignee

· Carrier liable under order Bol if goes to anyone, but holder

· Banks generally not liable—disclaimers of warranty liability, only holding docs, ICC banks hve no obligation to examine docs

· Mis-description

· Carrier in shipment transaction has no privity with the K b/w b and s for the sale of goods, and therefore has no obligation to deliver goods that conform to the sale K. However, the BoL, which describes the goods is part of the carriage K.

· Don’t make BoL too specific

Issue 3: no delivery of goods so no BoL with carrier, but is forged and issued by S&A.  Is carrier liable?

· Normally carriers make BoL accessible in office and say fill it out and bring back with goods.  Thee are cases in civil law that you must maintain BoL forms.  

· Forged BoL Endorsements

· If the carrier did not issue the BoL and its signature is a forgered or unauthorized, that signature is not effective --- carrier is not liable, absence actionable negligence

· Same disclaimers as mis-delivery if bank wants to protect itself

· In EU- if someone signs your name you might be stuck under Vienna Convention

· By and large if carrier didn’t issue BoL it is hard to make carrier liable. 

· If representing the buyer, they want to hold someone liable (S&A is but they are unreachable and already spent money), who else can you go after?  Go after seller’s bank.  If there was a forgery of a draft then you could do that, but here it was not forged.  What is a bank’s liability on a BoL that is forged and you transfer it:

· §107

· Are there transfer warranties than you need to worry about. 

· You warrant that the bill is genuine simply by transferring it, whether you negotiate it or transfer it. 

· Warranting that it is genuine and that you don’t know any facts.

· If this was a letter of credit then better argument then holding it was security on debt.  But right now just an agent for collection, do you really qualify under (b), but you would have an uphill battle.

· Banks usually put on their endorsement- no transfer of warranties.  If they do this then they are protected. 

· In this case they didn’t do this.  Does that mean that we hang them?

· This is the same issue that we had before but under different statutory lang.  See UCC 5-707 and 708 – gives bank blanket exception.  

· Can you manufacture blanket exception from usage or expectation. If not, then the bank would be held liable based on the statute. 

· Develop a policy argument that excuses the common carrier and still hang the bank. 

Note: Electronic bills of Lading
· Developing an electronic straight bill of lading is easy;

· it’s been done;

· most carriers have a version;

· and most things travel under a straight bill of lading, hence the majority of bills of lading are electronic;

· creating an electronic negotiable bill of lading is more difficult. 

· Sea Docs made one, but it’s not all that and died;

· The CMI made one that only lasted a year and a half; so poorly received that CMI is making a whole new set of rules. Problem: imposed record keeping responsibilities on carriers, who rejected it cause they didn’t want to play the game.

· Bolero created one with one problem – record keeping is done by a centralized authority that is not a bank, not a carrier. Small problem – banks are not certain that they have rights over the good over the Bolero Bill of Lading (especially US banks) and if banks don’t take them, then it’s very hard to use them. 

· E-Global Trade: Tries to avoid bills of lading, instead sets up a credit card system. Problem is that the two banks and carriers have to be part of the system, so it is a closed system. As of now, it doesn’t have enough numbers to get off the ground yet. 

· The juries out – but thus far, there’s no great replacement for the paper bill of lading. 

5.0 -- Letters of Credit

Parties included:

· B (customer)
· B’s Bank
· S
· S’s bank
· At least one carrier
Contracts included in documentary LoC

· Sales of goods K b/w B and S

· BoL, a receipt and K issued by the carrier (Should use a negotiable BoL so that the B is able to obtain delivery of good only if buyer has physical possession of the BoL)
· (Irrevocable) Letter of credit, a promise by B’s bank (and if confirmed, a promise by S’s bank) to pay S under certain conditions concerning proof that S has shipped goods
Choice of Law Issue:

· UCP – Uniform Customs and Prices for Documentary Credits

· Restatement of custom in the industry, not the law.  Must be incorporated in terms for the K

· UCC is the gap filler, except in certain states where UCP prevails if incorporated into the LoC

· Doesn’t cover fraud and enjoying payment against docs

· Issuing bank, advising bank, confirming bank, and nominated bank
· 2 Basic Principles:

· Banks’ obligations under the LoC are independent of the B and S obligations under the sales K

· Banks deal onlywith docs and not with performance of the underlying sales K.
· Bank’s obligations are separate from B’s and S’s rights

· Banks deal only in docs NOT transactions and insist on strict compliance Art. 6 of UCP

· UCC Art. 5 – most not mandatory and defer to the K terms of the parties as expressed in the K
· UCC Art. 5-116 – governed by laws of jurisdiction where located.  Use as gap filler

· Traditional argument would be that when issuing LoC bank it is doing so under that nations law and it paying under their law too, and US courts will have to look at whether US law requires reimbursement of US bank.
· Under UCC § 5-116(b).

· So the law of France governs BNP’s actions;

· The law of United States governs Metro’s actions.
· UCC is used for allegations of fraud
Problem 5.1 The Letter of Credit and Electronic Communication: Gold Watch Pens for France—Strict Compliance of Docs
In this case, the documents that Metro will pay against must match. And they do on the US side, but due to telex error, they do not match on the French side.
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Issue: Does what Shady delivers conform to the letters of credit?  

Yes. The commercial invoice conforms precisely to the letter of credit confirmed by Metro. So Metro should pay Shady. 

Issue: Should BNP pay Metro, when the terms do not match?

Yes. The General rule is that when the error is typographical, it is not an excuse not to perform. BUT WAIT! 

Rainer case (strict compliance is absolutely required) is followed across the board.

Why is strict compliance so necessary to this transaction when it isn’t in a normal commercial transaction? Because all the buyer is getting is paper, expensive paper. 

The seller is really protected. The buyer is far less so, so the buyer wants the stuff to be letter perfect. 

The commercial invoice must be specific, since this all the bank ever sees--- common law strict interpretation
· Art. 13 – Time deadline for UCP of 7 days

· Art. 14 – bank has to present all discrepancies at once or preclusion from claiming non-compliance to non-stated discrepancy

UCC Art 5  - governing law in US, however, most of it is not mandatory and defers to K terms of parties as expressed in the K

· More usage in fraud cases
· 5-108- if not on face the same, then issuing bank can decline

· (e) issuing bank is not liable unless it violated customary banking standards.

· Whether 5-108 is mandatory or gap filler?  Did the UCP adoption mean to get rid of 108(e) or was that unintended.  The authors say it is probably no gap filer, but more like mandatory law.  –Chances are bank wins.
· 5-107 – it is just as if Metro issued its own LoC that said ICD – so Shady has Metro on the hook.. Not ikely under UCP
· UCC Article 5 gives the buyer three days to reject the documents or waive the defects. It’s pretty fast. The revised Article 7 says “a reasonable time, up to 7 days.” So does the UCP. 
UCP – Non-conforming letter docs – banks obligations

· Bank has to first examine doc and determine conformity

· May consult applicant, not obligated too

· May ask applicant to waive

· 7 days fr inspection – “reasonable time” depends on transaction

· Can get buyer to waive the defects

· Act upon discrepancies found

· If not waived, dishonor presentation of docs

· Notice to dishonor and must state specifically discrepancies – all.

· Buyer has total right to reject the goods under non-conforming paper, no matter the intent.
· Cause under the UCP the Bank is allowed to contact the buyer/applicant/customer and get them to waive the discrepancies.  But buyer may reject the documents if he suddenly feels like it. So the system is open to some abuse. 
Arguments: “ICD” really does comply.

(1) The “I” is really a lowercase “L”;

a. Not so hot, but creative.

(2) There is some indications that the standards of perfection are loosening up.

a. “examining all documents with “reasonable care””, e.g. the difference between television and tv, no biggie there;

b. UCP Article 37 “correspond” 

c. compliance shall be determined by “international standards of banking practices.” 

i. Where do we find international standard banking practices?

1. UCP Article 13 “standard banking practices as reflected in these articles”

a. Mr. Buckley’s analysis – “didn’t loosen up anything at all”

2. Courts find them in previous court decisions (stare decisis)

3. ICC puts out a whole book for banks called “standard banking practices” 

a. Mr. Buckley’s Footnote 74 – what we do in London is different than what is done in the provinces outside of London, and there are differences between what is required of banks from one place to another. 

· The message part of the letter of credit transaction has been taken over by SWIFT, which is a service that sends telex around the world for letters of credit. By and large, this is what banks use still. Not the internet and so forth. They want to use a system where there can be no hacking, theft, etc… They want to use the dedicated system:

- CHIPS (Clearinghouse for Interbank Payments of the NY Fed Clearinghouse). 

- CHAPS is the British outfit. 

So part of this process is becoming electric, but still no internet.

If the applicant is getting money for his pieces of paper, then the pieces of paper must be exactly correct. If there’s any deviation, you’re allowed to correct.

Is this in strict compliance? Is ICD in strict compliance with the letter of credit?
· No, it says “ICD” not “LCD”;

· BUT the message that Metro got says ICD. Is that the message it must comply with?

· What if it’s a typographical error? 

· Hanil Bank (a typographical error may still be the subject a proper rejection).

· Mr. Barnes/ Mr. Burn – the Hanil decision is too strict, most bankers won’t think this way.

· There are disagreements between judges and practitioners ad bankers. 

· The UCP TEST – “must examine all documents with reasonable care to ascertain if they’re in compliance on their face.” 

· What is “reasonable care?”

· If the bank sees the “I” instead of “L” what is its duty? Compliance is determined by standard international banking practices. Where do you find them? 

· Internally in UCP, which means absolute strict compliance; OR

· Usage – banking manuals ( courts don’t look to them;

· Courts look to judicial precedence. Which means you cannot change banking practices over time if you’re relying on 1948 cases in the 21st century. Courts won’t let banks set their own standards with third parties without legal supervision. 

· BUT Standards do change. 

· Rainer (

· Cases on copies (

· end result is quite different between the cases. The British courts have been changing their standards over time. The American courts have a split of authority.

· What is a banker to do in finding what strict/substantial compliance? 

· It’s confusing, but ultimately it’s got to be very, very close;

· There is little litigation as bankers tend to settle this sort of thing themselves;

· The ICC Commission is one of the places where bankers try to go and settle these things informally. 

· For the banks, this is a mass transactions – several hundred a day. Without that kind of volume they are at an economic disadvantage.

Which one is the letter of credit?

Who was negligent?

· Metro didn’t keep a nice telex machine so there’s some negligence;

· Shady gets a letter with meaningless initials on it, for which it doesn’t understand, and does nothing. Had they cleared it up early, a number of problems could have been negligent;

· BNP should have attached a letter saying “LCD” – see Schmirnoff.

Who will probably bear the loss?

· Banks are NOT liable;

· UCP Article 18 – Banks do things at the risk of the applicant. That’s Galleries. 

Under normal contract law, what is the effective message. The message that it sends or the message that it receives? 

· Under normal contract law it’s what you send;

· Brings up a point where common-law traditions and civil law traditions may be diametrically opposed. 

	UCC: Common-Law
	French Civil Law System

	UCC § 5-107

(a) “A confirmer is directly obligated on a letter of credit and has the rights and obligations of an issuer to the extent of its confirmation.  The confirmer also has rights against and obligations to the issuer as if the issuer were an applicant and the confirmer had used the letter of credit at the request and for the account of the issuer. “

(b) Advisor can reject/accept authenticity. But who is the advisor? 

· can you wear two hats at once, confirmer and advisor? Or not?

· Confirmers can be advisors. “… an advisor that is not a confirmer” which suggests they can be by implication;

· So a confirmer can be an advisor. And the message SENT seems to be the actual letter of credit, via language “even if the advice is inaccurate, the letter of credit, confirmation, or amendment is enforceable as issued.” 
	

	So it’s looking like Shady gets paid (even though he knows that the documents he is bringing in are not good; the old UCC had a good faith element, which was rejected by revised Article 5 as well as the UCP).  So Shady can get away with his stuff. 

What about BNP, are they responsible for the message sent or the message received?
	The French civil law system makes good faith a necessary element. So Shady can’t bring in a meaningless document.

	UCC § 5-108 Issuer’s Rights and Obligations

· must give notice (but can only give notice once; one bite of the apple. UCC §5-108(c).) Note 976 page document takes the checker 1 ½ days to get through – so reasonable time can be short;

· § 5-102 Definitions (10) “Letter of Credit” – “definite undertaking…by an issuer to a beneficiary” which suggests the letter SENT. 

· § 5-108(f) – note responsible for negligence of others;

· Is there any argument for Metro here? §5-108(e). If it’s a custom of the industry, Metro has some leverage and fits well with the comments of §5-107. Confirmer will be liable directly to the beneficiary to the message that it sent. Issuer is only liable on the message it sent. 

· There is nothing in here that says we can apply or attribute the erroneous message that was received by Metro.

BNP is only liable for what it sent, for what it agreed to. UNLESS it is negligent under § 108(e). 
	


Can Metro get money out of BNP? 

· “The confirmer has rights against the issuer as if the issuer were an applicant and the confirmer had issued the UCC §5-107(a) letter of credit at the request and for the account of the issuer.”

· Well, which is the applicable message? That which is sent or that which is received?  

Does BNP have to reimburse Metro?

· Argument under UCP – yes, b/c banks are not liable and everything that is done at the risk of the applicant. 

· Argument under UCC – a confirmer that makes a mistake and pays probably won’t get reimbursed (comment 3 of 5-107), b/c issuing bank is liable for terms it used for issuing LoC.

· Exceptions – UCC 5-108

· (f) An issuer is not liable for negligence by others

· Seems to indicate that its duties are not going to be affected by the negligent telex machine, whoever’s responsibility that is.

· Difficult to use this argument

· (e) if you don’t use standard banking practices you can be held liable for things happen based on that.
· Schmitoff article – that you should write a confirming letter.  

· Not sure if it this standard banking practice, if it is practice then this is a better argument then under (f).

· UCC doesn’t apply unless French law says so.  

· JH Rayner and Company v. Hambros Bank

· Different approach to choice of law

· Law of the place where the first negotiation occurs is the law that applies.

· In 5.1 that would mean N.Y.

· If the French adopted this approach to choice of law then they would apply principles of UCC in problem 5.1

Enjoining Payment of Letters of Credit for Fraud – 5.2
UCP Art. 4 and UCC §5-109

· Suppose docs are wonderful but the goods are bad.  What should a bank do about this?
· Problem: “independence principle” bank relationship is independent of the sales of goods K, just because fraud doesn’t mean that money is still not owed.

· Fraud Exception – is allowed in UCP, even though not stated anywhere.  UCC used a gap filler for silence on issue under the UCP

· UCC 5-109- issuer shall honor presentation, if honor is demanded by a nominated person who has given value in good faith w/o notice of material injury or fraud.  – if bank pays in good faith it gets reimbursed

· If on face docs comply bank must pay the confirming bank even if roged or fraud 

· 1st ask whether LoC says and what other obligations to 3rd parties are?

· You have to get to the confirmer before the confirmer pays

· If docs are presented by anyone else then the issuing bank may stil pay, even though it has been notified that docs are forged or fraudulent as long as it acts in good faith.

· Relief can be denied if 3rd party is not adequately protected – none if confirming bank already paid

· Fraud in the transaction – only actionable if committed by the beneficiary and not some 3rd party, such as carrier.
· If the goods are bad but docs are good you tell the bank:

· UCP – Independence Principle in Art. 4; banks deal in paper and are not concerned with goods, services and other performances to which the documents may relate.

· If docs are good then don’t care about the goods. 

· Sales contract is independent from the LoC transaction.

· Exception to Independent Principle

· Forged document

· Fraud follows along  -- wants to prevent fraud as well as easing the credit system
· Could you put in something that says, “bank shall have no ability to do anything if fraud is proved in a court, bank must still honor presentation” ?  NO Cannot K out of a crime-- fraud
· No, Mandatory laws are stuff that you cannot get rid of (problem 4.2), is fraud a mandatory law?

· 5-103(c) – states things that you cannot contract out of, however 5-109 is not listed here.  

· Usually one thinks of fraud being mandatory law b/c is a crime. Cannot contract out of a crime.  

· Cannot contract out of a tort either.

· Summary:  cannot contract out of fraud (banks have responsibility in situations where fraud is existing under 5-109)
· Courts have said that the UCP cannot preempt 5-109, but it is unclear whether that will continue.   But pretty solid that UCP doesn’t preempt fraud.
· Facts of 5.2

· Nottingham bank issued LoC to H

· H is the presenter of the documents

· What is the bank’s responsibility under 5-109?  

· (a)(1) -  talks about a situation where you have 

· confirmation and H takes it to confirming bank.  

· Nominated bank is a defined entity who hasn’t promised but authorized to buy.

· Holder in due course – 3rd party who takes for value w.o notice

· Summary;  if you have a confirming bank or someone equivalent the issuer must honor!   

· (a)(2) – bank may honor or dishonor presentation in any other case.  This is what applies to 5.2, even though guy is saying fraud, fraud, fraud.

· Banks have a choice

· Advise:  Pay on the LoC, b/c bank doesn’t know whether there is fraud or not.

· Bank has a reasonable time up to 7 days not to pay on the LoC.

· (b) – if an applicant claims that a required doc is forged or materially fraudulent or that by honoring the presentation would facilitate a material fraud by the beneficiary on the issuer  or applicant.  A court may temporarily or permanently enjoin the issuer from honoring a presentation or grant similar relief against the issuer or other person ONLY if court find:

· relief is not prohibited under the applicable law to an accepted draft or deferred obligation incurred by the issuer

· a beneficiary, issuer, or nominated person who may be adversely affected is adequately protected agaist loss that it may suffer b/c the relief is granted

· all for the conditions to entitle a person to the relief under the law of this state have been met

· based on the submitted info the applicant is more likely than not succeed under its claim of forgery or material fraud and the person demanding honor doesn’t qualify for protection under (a)(1)
In order to get fraud 

· Must have material misrepresentation of fact
· Can L prove fraud?  How would you go about proving fraud?

· You would have to provide all that is in (b)(1)-(4)

· Difference b/w a voluntary revocation and order by court
· What does it mean to give adequate protection?

· Post a bond, court will require this.  The bond ought to be enough to cover legal fees involved.

· By and large you have a risk of dealing with a con artist.  How is this risk allocated?
· Get to the bank before the confirmer gets there, if you have one (not in this case and very difficult to do)

· Not taking the risk of litigation and so pays on the LoC, however, telling the client to get an injunction and we will try to move slowly.  Looking for TRO then preliminary injunction and then permanent injunction.

· Can you show fraud in this case?

· Must draw a distinction b/w ordinary breach of K (getting a different type of goods over not getting really bad ones).  

· Misrepresentation of fact

· Must prove intent, which is very difficult to do

· Need to get someone who works for H, if you find a disaffected employee who can say that we loaded the wrong stuff and we did it at the order of H.  You may then be able to do something.  W/o this it will be difficult.

Summary:

· Bank under 5-109(a) has the power to pay.  

· (a)(1) – has to

· (a)(2)- power to in other situations

· Bank is almost always will take easy road and will delay as they are allowed but advises you to go into court and get TRO in next 3 days

· Two different regulatory mechanism

· UCP-  doesn’t mention fraud

· Revised UCC Art. 5

· In US you don’t have to invent fraud doctrine b/c of UCC but abroad you do based on court decisions. 

· Civil courts have applied their concepts of fraud to these situations.  Now you have acceptance of fraud doctrine throughout most of the developed world.  By and large there are differences of opinion of what the fraud doctrine means b/c German doctrines of fraud are different then American.

· Criticism of American accord – misrepresentation was done by the beneficiary (seller) and not done by some 3rd party (like carrier).  

· If misrepresentation you can dishonor (get a injunction).  Only if the seller makes the mistake. 

· Under the British there is no seller fraud.  Difficult to find out who did the fraud in a case.  

· Difficult to figure out whether to issue an injunction or not.

· Reason for British rule

· Fraud at common law required not only misrep but scienter (intent) on person making the misrep. 

· If its misrep and scienter on the carrier its different.

· 5-109

· If there is a forgery or fraud in the document it doesn’t matter by whom it was done. 

· If you have fraud in the underlying sales K, it must have been done by the seller in order to get an injunction, no one else.

· The only way to deal with this issue, b/c the docs arrive long before the goods do you need to get an insider to say they saw the goods going in and they were wrong.

· Simple breach of K is not enough.

· It is possible to get a fraud injunction in a documentary LoC but it isn’t easy to get.  

· One court held that fraud doctrine applies even though the parties adopted the UCP, fraud by an agent of a beneficiary is sufficient.  

5.3 Standby Letters of Credit: Electronics to Israel
· Involves a LoC which issued by the S’s bank and runs in favor of the buyer and payable against a writing which certifies that eh seller has not performed its promises. 

· Not for the purpose of ensuring payment to the S for goods shipped but used a guarantee of a performance bond, or as insurance of S’s performance.

· If the S doesn’t perform or other conditions happen the buyer will provide document/statement and will be issued the LoC.  

· Cost of documentary LoC is much higher than Standby, in doc you have the cost of K to generate the BoL.  Costs seller fair amount.

· Cost of Standby costs almost nothing for the buyer.

· Standby and Doc are mirror images.
Why do banks use this?

· Because they cannot issue a performance bond since illegal under Glass-Siegel act.

· Even if they could it more expensive to use a performance bond.

· The buyer gets the performance they bargained for but they probably won’t get a cent of money b/c the insurance company will make a 3rd party perform the rest of the K.
· Guarantees of Performance on First Demand (European Practice)

· Guarantees to pay upon first written demand are abstract promissory notes of a bank to pay w/in a very short period of time, if certain formalized conditions are fulfilled.
5 Different sets of rules applicable to Standby LoC

· UNCP

· UCC Art. 5

· UN Convention on Independent Guarantees and Standby LoC

·  6 countries have ratified

· Uniform Rules for Demand Guarantees (URDG)

· Drafted by European lawyers and banks

· International Standby Practices (ISP)

· ISP doesn’t include fraud

· ISP has to be included by reference in the K.

Problem Situation – When B (Israel) brings the doc to the issuing bank can S get an injunction on fraud theory?
· NY law has been agreed upon in the K – based on the terms
· UCC Art. 5 (5-116)
· Doesn’t define fraud – usually material misrepresentation
· How would this apply to this particular situation?

· Is there fraud?

· System was sent to Galilee instead of Negev
· Four days late a misrepresentation?

· Also have to show irreparable harm
· Criteria or Prelim Injunction

· American Bell v. Islamic Republic - denied Bell preliminary injunction relief using Caulfield test, must show:

· possible irreparable injury and

· probable success on merits, or

· serious question of merits and balance of hardships in P’s favor

· Irreparable Injury in this case

· Losing employees and intellectual property might walk off

· Probable success on the merits (fraud in this case)

· Looking at the Israel statement of certification that SpaceCom is in clear and substantial breach based on tardiness of delivery and they were not sent to Negev.

· Argue that the 4 days wasn’t a substantial and material breach.  Already contracted for later terms, what is four more days.

· If there is a misrepresentation it is a cause and effect misrep.  You are not necessarily in breach b/c there is no radar in the Negev, that was an Israel gov’t decision.  That puts the Israeli gov’t back into arguing late delivery, which is not really the tone of their certification.  Their certification is that they didn’t get it. 

· How would prove scienter regarding the misrepresentative certification?

· If you could get proof of someone who knew that Israel asked for it to be moved and they are the same ones who wrote the certification then you have a better argument.  However, if the certification is made by someone who is not involved in the Israel gov’t then the argument is harder to make that the certification was misrepresented intentionally.

· How to Advise -- What if Space Com comes to me at time of drafting original K and the Israeli wants us to sign a suicide credit, what can we do that will make this not a suicide credit?

· Account parties should avoid the bare suicide credit, payable upon a simple demand in the form of a draft, and insist instead upon detailed documentary requirements and conditions.

· Whatever documents are specified, the requirements in the credit should be as detailed and extensive as possible.

· We want to impose lots of paper requirements on the beneficiary so we might be able to find a t no crossed or I not dotted.

· Bring in an arbitral tribunal saying that the goods reek.  

· Most likely wouldn’t work b/c it means you have to litigate before you get the money/goods

· ** Get an entrusted 3rd party (trusted by both parties) who will sign a simple certification that says party is in breach.

· Standby LoC are used very little by private enterprise buyers.  Almost used entirely by gov’t buyers.  They believe that its cost free but it isn’t.  Adding the paper work will just increase the price.

9.0  Transfer of Technology

Franchising – Morgan Presentation

· What is a franchise?

· On going Commercial Relationship

· Characterized by:

· Trademark license and other kinds of IP as well.

· Significant control

· Money

· On going relationship – not one time license

· Commercial relationship – business deal

· Without a trademark license there is no franchise, but the courts have found the equivalent to trademark licenses in the characteristic architecture of a building, uniforms, etc.  

· Significant control or assistance– franchisor is to help you and train you to run the business. 

· Partly for the franchisor to have quality control too.

· Money

· Franchisor will charge you something right up front (trademark license fee)

· He may not have a franchise fee or trademark license fee or a percent off the top of goods used by the franchise.

Two types of Franchises

· Product distribution franchise (car dealership, soda bottler)
· Franchisor (parent company) wants franchisee to sell his goods

· Ex. soft drink bottlers, car dealerships

· Exterior of the building won’t necessarily to have in common with other franchise outlets, unlike business format franchise

· Manufacturer – wholesale arrangement

· Business format Franchise – what we’re talking about today

· Most likely recognize all businesses from outside, but definitely inside

· Aspect of franchising that has exploded nationally and internationally in the last 5 decades.

· Ex. McDonalds

Life Cycle of Franchisor (‘Zor’)

· One successful prototype

· Business that has run for at least two business cycles (2 years)

· An idea is not a prototype

· Trademark ™ chosen and registered

· To this everywhere you can

· Register, develop, etc.  

· Register in the countries you think you will go to, even though not close to being there yet.

· This ends up giving your whole system value.  This is the core of what you are going to franchise later on.

· Keeping track of successes and failures in “Manuals”

· Choosing the first Franchisee (‘Zee’) – law comes into play

· Fed – 16 CFR 436

· Pre-sale disclosure for Zee, prepare disclosure documents at least 10 days before anything is done.

· Some states have their pre sale disclosure regulations – UFOC 

· Document has same categories of info that the pre-sale disclosure document has.  But some are more extensive.

· Instruction for preparation of UFOC may be more extensive then disclosure document.

· Zee will want to know:

· Trademarks registered

· Terms and conditions of the K

· Most common duration is 10 years (fast food)

· Territory

· Analyze geographic territory really well.  Won’t sell franchise to someone w/in 10 miles, doesn’t exclude company owned outlets.

· Company owned outlets

· Training – want to produce them exactly that Zor wants. 

· How much will it cost/profitability – Exchange of money

· Money Goes to Zor

· Initial franchise fee (license fee, tm license fee, etc.)

· Some systems have none, or it is refundable given certain conditions

· Royalty (this where the profit for Zor comes from)

· Percentage of the gross.  Gets cut off the top, not off the Zee’s profit.

· Percentage varies—4-6% with fast food

· Monthly Advertising Fee

· Zor provides system-wide advertising 

· Profits from sales of goods that the franchisee uses to make the sale items. 

· i.e. franchisee of baskin robbins needs to buy that type of ice cream to sell and will buy from zor.

· Rent for using the land – zor provides the shell of building but zee must provide all the inside stuff

Life cycle of Franchisee (‘Zee’)

· Zee approaches Zor and get disclosure statement and applies

· Zor will want financial records for both you and spouse, etc.

· Zor will want to know you have a good reputation in the community. 

· Looks at everything.

· Zee puts down money

· Initial investment (setting up store, franchise fee, etc.), about 250k.  

· Chooses site for business

· Evaluation of sites – includes location and car access

· Gets training from Zor

· Take operations Manuel from Zor for unanswered questions or can’t remember the minutia. 

· Zee has Grand Opening

· Store is running

· Zor needs to be thinking of what new services will he be providing.  Peer recognition.  At some point the Zee will be just as good as making burgers as the zor

· When K expires he will want to expire or leave.  When he does leave he cannot sell the site if it is owned by the Zor.  What can the Zor do for the Zee who is really making it ?

· Offer new sites, and become multi-franchisee.

Possible Expansion of Franchises – Zor/Zee relationships

· One on One franchise –

· Multiple one and one contracts with varied durations

· Area Development Agreement 

· Zor licensing an area with the option to develop each of the sites located in the area.  Must open one every 6 months.  Every time one opens we will execute the basic franchise agreement. If not living up to development schedule then sell to someone else.  But if you do live up then you end up with multiple site.

· Master Franchising

· License to a single master zee who will then go out and sub lease franchises. 

· Most common

· Master zee will be the one to provide the training.

· Can solve one of the biggest issues with international franchising – dealing with cultural adaptations, etc.

· Double reverse translate everything. 

Terminating the Zor/Zee Relationship

· Zee is ruining the value of the TM

· Breach of K

International Franchise Complexities

· Buying land

· Requiring to be a partnership

· Getting supplies

Franchising and Trademark Licensing: Colonel Chicken Goes Abroad

· As Zee of Chicken Colonel you get:

· System that has worked in America

· Tm – colonel chicken

· Use of secret recipes, special patented cooking – system

· Use of building design

· Expectation of profitability – Zor says that all others have made a lot of money

· Zor’s that work this right can usually say that we have had a zor owned franchise in this country and people are flocking to our doors.  But it has been a success in this country.

· Talking about a whole proven package – zee’s make money at it.

· This is a cooperative venture and if zor pulls too many gotcha’s it can become a antagonistic relationship, which is not what you want.

· Parts of the Franchise system included in the K:

· Trademark

· Training/manuals

· Choice of law

· Trade secrets (“know how”)

· Taxes

· Location

· Patents

· Copyrights

· To protect copyright, trademarks, and patents in the US you must

· Register patent

· Trademark

· Can get state trademark by just using 

· Get federal by registering it

· Copyright

· Don’t need to do anything if don’t want to send book to library or congress

· In order to get these rights protected abroad you must comply with national laws of where you want to go. 
Patent Registration Abroad

· Paris Convention – right of priority of 12 months from home registration, 

· Rights of priority are granted to patent holder provided they file in foreign jurisdiction w/in 12 months of their home country patent applications.

· Can use own prior filing in the US to say that this is no longer new, 2 years ago.  If you don’t file w/in 12 months you lose forever.

· Need to make decisions very early on, probably before you are ready to do so.

· Patent Cooperation Treaty

· Designed to achieve greater uniformity and less cost in the int’l patent filing process and in the examination of prior art.

· Fees for filing in all 40 countries are still there, all this does is that certain countries will state that the invention is an invention.

· Note: Almost any invention has “follow along” patents in order to make item better.  This invention is unlikely to be a one time affair.  The major invention may be unpatentable abroad but the follow along will be.  If it is a new invention you submit to one of the examining authorities and that reduces you risk and cost but you have enormous risk when going in there if your inventiveness is questionable.  If they turn you down you will be turned down in 40 large countries.  You will want to be pretty confident that it will pass examination when using the PCT
Trademark Protection Abroad

· Obtaining int’l trademark protection requires separate registration under the law of each nation.

· Paris Convention

· It gives the six month priority right (instead of 12 months).

· Allows well-known trademarks the right to block or cancel the unauthorized registration of their marks.  

· Mitigates national requirements that foreigners seeking TR prove a preexisting, valid, and continuing home registration.  

· Eliminates need to simultaneously file

· Famous marks – prevents infringement even if there has been no local registration

· Note: even after 6 months you can still register but the only thing that prevents that is that someone else has registered it first (major diff b/w patent analysis and TM analysis)

· Unlike patents and copyrights, TMs may e renewed continuously
Copyright Protection Abroad (for manual)

· Berne Convention – once published in US you don’t have to do anything else to get protection worldwide.
Franchise Agreement Analysis for Abroad (assuming you get follow along patent protection, TM protection, and copyright protection)—What wrong with the agreement provided (Glickman)?

· Might have to have it translated (double-reversed) as required by either courts or regulatory body in the country

· Put in US before $ sign

· Choice of Law – difference b/w gap filling laws and mandatory laws.  The foreign regulatory officials will not want to use US law when they are talking about mandatory laws but for other things there may not be a problem with using US law as gap fillers.  

· There will most likely be negotiations. 

· Choice of forum there will also be problems most likely.  Zor will say for both forum and law; for ease of convenience we want to have everything at the US court under US law.

· Is there any real problem in litigating in US courts, besides inconvenience?  

· Binding Arbitration clause is used in this case.

· Must make sure that the foreign court will enforce the binding arbitration clause.

· Standards and Uniformity of Operations – requirement of parking, use of Texas sign, etc.

· McDonalds is an interesting template.  It has adapted even in the US, couldn’t set up normal building.  Cultural adaptations are necessary, even more in foreign states. 

· Suggestion that the Zee can propose adaptation but the Zor must approve, which will be cooperative.  

· Contractual Liability v. Tort Liability

· 11 b says zee cannot bind the zor to anything

· apparent agency and applied agency problems will always be a problem.  

· 11b will be harder to get away with at civil law.  Denying authority to bind as far we can do by K, but you may find that this is less appealing under other legal regimes. 

· 7b – indemnification

· Separate out who is liable for what. There are things the zor should shoulder liability for if zee has required to do so.

· Product liability is unlikely to be affected by a K clause such as the case here.  

· Worry about this in the US and abroad.

· Advertising

· Multiple language advertising needed

· If going to have global advertising and am I going to contribute I want hand in designing in the part that is in my language. 

· Probably won’t get out of contributing but want to make it to you advantage.

· Taxes 

· Investigate levy charge

· Alternate Suppliers

· Add in clause that includes conversions of measurements for foreign country
· ****Use a different system than what you use in the US.  Use a different approach then one on one.  Great place for area development approach or master development franchisee.  

· How do you change the agreement?  

· Description of area

· Develop right to sub-franchise clause

· Provide clause regarding master zee, set down the qualification for sub-zees.  May even want to have some say in who is selected as a sub-zee.  

· Main thing you want to change is the entire aspect of this agreement.  

· Need to make sure you allocate the risks properly.  

· Do sub zees get to have  say in the global advertising?

· When going abroad and don’t understand local culture…

· Getting master zee is a very good idea

· If you do the first draft you probably control what is happening in all the negotiations thereafter.  

· Always want to look in the K to see what is missing not necessarily what you want to change or tweak. 

When do you try to go abroad to get protection as a small business owner?

· Copyright – under Berne convention, if you published in US you don’t have to register elsewhere.  Don’t even need copyright insignia.  

· Patents – you can apply to an international search agency under cooperation treaty and that allows your application to be sent out to a number of country and if you add that to the Paris convention and go in w/in 9 months of applying in US.  Note all eggs in one basket if search agency finds tat your stuff is not new, then the whole enterprise crashes.  Taking significant risk.  Need to follow up with each country but at least get the process started fast. 

· Trademarks – real problem.  Need to shop state by state.  If trademark recognition treaty were in force you might have much better rights.  However, all you have at this point is the 6 month period that is allowed under Paris convention.  

· The suggestion by Pengily that the principle of going abroad ought to be a master franchise.  That is somewhat akin to a joint venture and it is attempting to use local knowledge of a local entrepreneur to get franchise running successfully w/in the local culture.  Note how it will affect the K (site selection, mandatory recipes, cooperative advertising in English, quality control problems, western motif for building, strongly recommended price policies to the franchisees).  All have a question to each of these, who oversees these the quality control, advertising, etc. (master zee, zor, etc.)

· Didn’t discuss these problems in class.  

9.1(b) Regulation of the International Franchise Agreement
· Almost every field has two aspects to it when abroad:  

· Deal making strategy (last subject)

· No gotcha’s b/c need to be cooperative

· Zee can sabotage the entire operation

· What are the regulatory requirements going to be?
Alberta – The Franchises Act – Colonel Chicken Going to Canada
· Prospectus Required

· First, Franchisor has to give a prospectus of all material facts relating to the franchise for future zees – b/c:

· Government wanting information

· Consumer protection – 

· Looking at the zee as a proposed investor. 

· What should be included in the Prospectus

· How the other zees have done?

· How well did business run in the area as a wholly owned business?

· Copies of patents, trademarks, standard K used

· Price of franchise

· Whether sole or exclusive ownership

· What the relations are b/w the zor and other zee’s.

· Suppliers used

· All material facts could include all the 12 spices of the recipe and if that is the case then Colonel chicken wouldn’t want to go there.  Would look at other prospectuses put out by other zors.  

· This is not a process in which you just turn in application and are done, it is a long conversation.  So if any question as to what is required you would just ask.  There may be room for negotiation depending if the franchise is new to the area, but if other franchises have gone there and submitted all info then likely will not budge.

· Is there anything that the regulator would want that the zor would not want to disclose?

· Location – ex. Mcdonalds has a better set of algorithm in determining where to set up a restaurant.

· Business plan – but you can say that will be revealed later

· What is advice to client who is being demanded to give information such as secret recipe or location algorithm?

· If you say no, then you won’t be allowed in.

· What are the real penalties here?

· Criminal – officer and directors will spend 1 year in jail. 

· All zee’s can walk away scott free after you disclose system (know how and al the rest)

· No regulator has required the disclosure of site location algorithms b/c no one would come and set up shop.  
· Consider the Franchisees Act of Alberta, Canda

· Section 6 – Registration:  Don’t do anything unless file prospectus

· Financial statements of the zor and sample franchises

· Copy of standard form K that you plan to use as part of prospectus.

· Copy of Patents involved – whether registered in Canada or US or internationally if Canada is a party to Convention

· Copy of Registered TM 
· May need add’l info – see above

US Approach to regulating Zors

· States impose disclose just like Alberta

· Anti trust problems -- tying issues

· If a licensor imposes upon its licensee a condition that it must purchase from the licensor certain goods, the antitrust problems arise.

· Not allowed to require franchisee to purchase non-essentials and cooking supplies from franchisor. 

· Can purchase core products from franchisor – chicken, subject to specifications or from a list of approved sources. Siegel v. Chicken Delight
· Baskin Robins – “formula for success” products may be tied, b/c depends on secret recipe and reputation. 

· Note:  franchise includes: “you get to use our trademark” that is a product protected by trademark law and I can require ppl to take license.  Not permitted to say that you must buy chicken from us in order to get trademark.  The tying in produce is the TM.  

· Alternatives Available

· Glickman K set up a list of approved suppliers in alternative to buying it form us.   List of approved suppliers deals with this problem.

· Interesting problems in setting up suppliers:  no conflict of interest, can’t be owned subsidiary, etc.

· Setting minimum specifications (where they came from, what they’re fed, temperature the hatchery is, etc.)

· You can’t require that they purchase – generic equipment or supplies: napkins, placemats, etc. 

· You CAN require franchisee to operate out of the site that you own  

· You could argue that the lease isn’t a product – no tying 

· McDonald’s – 4th Cir – can require a lease before getting franchise B/c control of profits – marketing and already existing franchises and how will effect business – max franchise outlets w/o minimizing profit

· Judge’s shouldn’t decide – not expertise

· Can give price recommendation

· Can allow exclusive territories for both individual franchises and master franchises.   Don’t worry about division of markets. 

· Compare that to the EU—Pronuptia v. Pronuptia
· A production franchise; selling wedding dresses manufactured by zor. 

· Some stores owned by zees and others owned by zor

· What is the problem?  Zee complains that she wants to take an individual franchise arrangement to area arrangement.  She also want to buy gowns from other Pronuptia zee’s.  

· Zor argues that I’ll make the same dress that you can get down the road from zee.  That way I get to make two dresses instead of 1.  

· European law: Art. 85 – general broad restriction on prohibition on competition.

· Consider Treaty of ROME Regulations: Art. 81 formerly 85

· Ct drew a triparte distinction b/w distribution franchises and service and production franchises. 
· Zor can communicate know-how or assistance, can take reasonable steps to keep info secret from competitors, can put in location clauses forbidding zee during K or for reasonable time from opening a store with a similar or identical object where it might compete with other franchise in network, and can prohibit sale of store without permission
· Passive sales are acceptable outside of your territory.

· 85(1) -- says you can’t

· 85(3) –case by case exemption that you would have to seek – versus a block exemption (everyone can use it) 

· Exception to no restraint on trade based on what is really needed.  

· Can say that you can only sell from zor designed locations, cannot redecorate your office w/o zor permission.  Restriction on suppliers that are allowed.  

· What restrictions are not allowed that Pronuptia tried:

· Market sharing and price controls

· You only get this size of market and only sell in this area.

· Can a zee that has got town A as their exclusive territory set prices however they want and prohibit zee in town B from under pricing them and advertising it in town A?

· Zor cannot regulate where a zee can sell their products.  No division of markets.

· Court wants to promote intrabrand competition.  Allow for Town A zees to sell in Town B.  Don’t like little monopolies.

· Can’t advertise or direct mailing but if Town A ppl want to purchase from you the zor cannot say you can only sell to ppl w/in your territory. 

· Note the restriction is not a large restriction on the ppl who are taking out the franchise.  However, these folks are rejecting anything that has to do with exclusive market or territorial agreements. 

· EU has said that you can have master franchise area, but you cannot tie that to a political boundary.  The US doesn’t worry about this b/c states are united.

· If you are designing master franchise agreement you better design it more than on a geographical political territory. The ones surrounded by towns is ok.

Summary:

· International Franchise Regulation Approaches

· Disclosure

· Disclosure is necessary – think about what disclosure means.  History of success, history of relations with other prior zee’s, etc.  A lot of economic and legal data. 

· Disclosure acts both in US and Canada are drafted with ambiguous lang – all materal facts.  Director can make you disclose other facts.  Before you draft a prospectus you want to meet with these people to see what is expected.  By the time you go abroad you will have done this in other states. 

· If you go to JAapan and Germany you must translate the K and advertising apply equally to a prospectus. 

· Disclosure normally means cooperative approach.

· Anti Trust

· Litigious situation where the authorities think that you have done something wrong. 

· Transaction lawyer will try to make sure that the buyer doesn’t do anything wrong.

· Although the attitudes are similar they are different. Anti trust in different countries will have different things they get worried about (Europe and US regarding exclusive markets).  

· Inter-brand competition is encouraged in US and intra brand competition is encouraged in Europe.

· Can you solicit people outside of the area that you have been given.  Can you take orders from outside your area.

Problem 9.2 – Protection of Intellectual Property: Pirated and Gray Market Rockers Tapes and CDs

Situation: 
· Rockers is bothered by what they consider counterfeit goods.  They thing the goods are taking away lots of sales and costing them money and want to put a stop to it.  Think CDs are coming from abroad.  How do you suppose to stop this from happening?

· Section 526 of the 1930 Tariff Act – bars unauthorized importation of goods bearing TM of US citizens

· Results in seizure of imports, injunction, resulting in export or destruction, and damages

· How do you find out all the information

· Need to find out who the importer is, hard b/c they probably change names.

· Can find out who the exporter is, hard too b/c change name or use third party names.

· Most companies are hiring private investigators in these foreign countries in order to identify shipments.  If you can identify shipment customs will probably react to that.

How do we shut down these bad imports for Rockers?

· Go to Fed. Dist Ct to get TRO

· Customs Process – seizure of goods 
· Get customs officer to seize the goods?

· 133.2 of Customs Service Rules -- File application with Sec’t Treasury (homeland defense), customs – including fee, proof of certificate of registration of trademark/copyright, copies of certificate of registration.  

· Customs has the authority to seize counterfeit goods based on ordinary observer test. 

· Aggressive intervention – find out who is counterfeiting and when it is coming out, then tell Customs.  Cost is a factor.

· Problem with getting Customs to discover the stuff b/c low on the totem pole (ie. Stopping drugs, arms, etc.)

· Customs will contact the parties who have an interest in the goods – will ask owner of trademark for consent to allow in country.

· A Hearing will be scheduled to determine whether articles are counterfeit

· The copyright owner has the burden of proof.

· After notice is given to owner he may state that the article is not a piratical copy or he may fail to prove sufficient evidence of infringement.  
· The trademark importer has the burden of proof to show why the goods should be released; whether the seizure is based on a determination of infringement or merely a suspicion of infringement.

· Importer must show they have authority by showing license agreement.  The seller will have a copy of the TM license agreement.

· Why is trademark so much more user friendly than copyright

· Copyright -- protects investment in works of authorship, but when you sell the additional copy you have realized the economic benefit that Act intended to protect and don’t need to protect it further.

· Trademark – protects reputation of mark holder and investment by owner in reputation and from consumer side – in preventing confusion.  

· And reputation and confusion can occur long after the particular good that bears the mark has left the hands of the producer. 

· Remedies for counterfeit goods

· In 1996 changed to destroy the counterfeit goods.  

· If all that is alleged is trademark violation how can counterfeiters deal with that problem?

· Leave off the label.  i.e. ROMless computer.  Customs take a narrow interpretation on these things.

· If counterfeiters bring in with no label on them how can we deal with this?

· Cat and mouse chase

· Why do countries allow counterfeiting?

· Free rider

· Political – everything should belong to public domain

· Cultural – we do not think of protecting individual rights but making certain that we share info and that is better.
· If we find out who the counterfeiters are can we do anything to stop counterfeiting at its source? 

· In nation after nation, US reps have used special 301 (putting on watch list) in getting attention (watch).  If you threaten sanctions you are trapped.  But if you ask where you want economy 10 yeas from now, do you want to live off of pirates or do you have your own brain power and allowed to develop it will come up with own IP.  If so, need to adopt IP principles then relying on piracy.

· Persuasion in this area is better then sanctions.  Philosophical argument above might be slower but works quicker in the end to get the results we want.  This why we haven’t tried so much to use TRIPS to enforce countries to use their IP laws.

· Is there anything else here besides the counterfeiting that you might want to use in notifying customs?

· Produced in the US – assume that US laws and standards apply. 

· Does this make any diff to customs?  Yes, doesn’t have to counterfeit. 

· Separate customs set of regs that deal with putting “made in the us” on goods that aren’t made in the US.  Customs can find this fast.

· Having something imported into the US after it says “Made in the US”  These goods will get seized quickly. Easier to get their attention then saying that there is a copy right violation or TM violation you should worry about.

· AT Cross case – Foreign Trade Zone (FTZ) Act abuse.  Putting made in USA stamp on foreign products – cts got super upset about that – more so than bad trademark and bad copyright.  Hurting US Gov’t not a private individual and that is more important to court.

· Also worried about trademark violation – less so than made in USA

· Note: hierarchy of values in cts enforcement. 

· FTZ In the US geographical territory but not in the customs territory of the US

· Advantages for countries in using the FTZ

· can use made in the US label if partly assembled in the area

· one way if there is a very high tariff on components, way in escaping.  If the components manufactured in many diff parts of the world.

· Almost every airport has a major FTZ next to it. 

Parallel Importation – Grey Market Goods--- SEE HANDOUT

Problem 9.2 - Protection of Intellectual Property: Pirated and Grey Market Rockers Tapes and Cds.

· Situation: 

· US licenses to French (FR) subsidiary to produce Rockers CDs

· D FR sells to wholesaler

· FR Wholesaler sells to K-Market, which imports to US

· D US also sells directly to US Market

· Why is it that D US has a problem with what’s happening here with Rocker’s CDs?

· Note: D US has ownership relationship to D France.

· Concerns with Parallel Importation (Business Motives);

· Price Diff - Cutting into profits of D US by selling it for a lower price (cheaper to produce, different market conditions, etc.)

· Different Products – confusing customers

· Quality concerns

· Relations with Distributors

· Foreign and domestic 

· Exclusivity Effect of limited quantity and charging high prices

· Prestige of distribution channels

· Why use IP law (trademark or copyright) to solve this problem (even though there are K’s involved):

· We can get at the goods wherever they are regardless of how many hands they go through.  If limited to K law, then we can’t reach all parties involved b/c don’t have K with all parties.

· Not having to show contractual privity in order to have legal recourse.

Parallel Importation & US copyright law – Dacca Situation?
Quality King case – L’Anza selles to US Distributors and Malta Distributors.  Malta then sells it back to discounts stores in US.  One of the problem si that the discount seller is undercutting the price used at the Salons that the US distributors sells to. 

· L’anza sues under copyright law claiming violation of §602(a)-- states:  Imported into the US w/o the authority of the owner of copyright under this title, of copies or phonorecords of a work that have been acquired outside the US is an infringement of the exclusive right to distribute copies or phonorecords under §106.
· The labels were copyrighted.  Its not that the contents were copyrighted.  Argued that they never gave permission so can’t sell them.

· Quality King argues an exception under 109(a) – First Sale Doctrine – once you’ve purchased a lawfully made copy you don’t need permission of the copy right owner to resell it. 
· Doesn’t apply to rental of software of rental of audio recordings.

· Does 602(a) give some right to a CR owner independent of the 106 exclusive rights which are subject to the First Sale Doctrine?  

· Ct ruled in favor of first sales doctrine

· In this case the item that was manufactured in the US and exported and then reimported, parallel importation OK.

· NOTE:  If item was manufactured outside of the US and imported for the first time to the US. 

· Suggestion that maybe 109a) doesn’t apply to these goods.  

· 109(a) talks about items lawfully made under this title.  Things made outside the US are neither lawfully or unlawfully made under this title b/c outside US borders.  

· If that were true we might say the copes that were made outside the US and then imported for the first time don’t qualify for the first sales doctrine exception and copy right law could help us get rid of the parallel importation.

· No resolution of this issue

Parallel Importation and Trademark Law – Dacca Situation
Importation Statutes

· Lanham Act

· Tariff Act §526

Infringement Statutes

· Ordinary infringement statutes

	Importation Statutes
	Infringement Statutes

	· Both require registration of mark

· Tariff act limits protection to US citizens/corps

· §42 of Lanham Act doesn’t and appears to otherwise provide protection of equal or greater scope (protects against copy or simulation of a mark)

· Both prohibit entry of goods into the country (even before goods have been placed on sale
	· Do not require registration

· Protect all US trademark holders

· Goods must be offered for sale


K-Mart Case

· Focuses on Tariff Act §526  -- prohibits importing into the US any merchandise of foreign manufacture if such merchandise…bear a TM owned by a citizen of or by a corp or association created or organized w/in the US…unless written consent of the owner of the TM.

· Different grey market scenarios

· Case 1: Dacca France produced the CDs and US record imports (not owned by FR) and buys records.  D FR says you have right to use Dacca mark in the US and distribute out products. US is selling into US and Dacca FR is also selling into US

· Case 2 – parent/subsidiary situation: domestic firm registers the US TM for goods that are manufactured abroad by an affiliated manufacturer.  A foreign firm wishes to control distribution of its ware in this country by incorporating subsidiary here.  Subsidiary registeres under its own name that is identical to parent’s foreign TM.

· Case 3 – K involved: Domestic holder of the US TM authorizes an independent foreign manufacturer to use it.  The Holder sells to the foreign manufacturer an exclusive right to use the TM in a particular foreign location, but conditions the right on the foreign manufacturer’s promise not to import its trademarked goods into the US. 

· What does the custom service do with the language of this act:

· Generally if you own a mark you can stop importation but two exception

· Common control exception – when there is common control of both the US and foreign mark b/c of some ownership relationship.  This would cover issue relating to D FR and D US.  If regulation is vaid ten D US could not prevent the reimportation of those goods, since you own the French company and should be able to control their actions

· Authorized use exception – you contractually allowed the placement of this mark on these goods that were manufactured in another country. 

· SC holds

· Common control exception – OK

· No authorized use exception

· What does common control exception do to the hypo as D US to prohibit reimportation of the CDs manufactured in France?

· Means that we cannot prohibit the importation. 

Lever Bros Case

· Involves the soap and dishwashing liquid.

· Holds that common control exception should not be applied when goods are materially different

· Still prohibit importation even if common control if material difference b/w the goods domestically marketed and the goods manufactured overseas and then reimportation.

· US customs in response to Lever promulgates new regulations: “Common control” exception narrowed so that applied only when either

· Goods are not physically or materially different or

· Goods bear a conspicuous and legible label… state that “this product is not a product authorize by the US TM owner for importation and is physically and materially diff from the authorized product.

Where does this leave Dacca, if atty for D US? – WHAT TO DO AS AN ATTY
· Must find out whether the goods are physically or materially different

· If materially different see if the label is on it

Taking the perspective to set up segregated markets, how do we do this?

· Change product formulations for different markets – introducing material differences

· Put bonus track on one CD then the other. 

· Split up ownership overseas and just keep K relationship with distributors where needed.

EU Law:  reverse facts:  FR licenses US subsidiary to produce Rockers CDs , D use sells to wholesaler, and US wholesaler sells to K-Marche, which imports to France – Silhouette International v. Hartlauer
· Exhaustion = first sales doctrine

· What kind of sale would take these goods out from under the control of the TM holder?

· Exhaustion is subject first of all to the condition that the goods have been put on the market by the proprietor or with his consent.

· Exhaustion occurs only where the products have been put on the market in the community.

· If the first sale was w/in the EU then that is the end of the TM holders rights.  If first sale outside of the EU then they can prohibit reimportation.

· It would be possible for D FR to prohibit K-marche form reimporting b/c authorize any sale w/in EU.

· Not extending common market outside the EU.  

Establishing and Operating Foreign Direct Investment

Problem 10.0 – The Decision and Ways to Invest Abroad – Domestic Goods in France

Motivations to do Foreign Direct Investment or Licensing in Foreign Country
· Avoid transportation costs

· Avoid customs duties

· Lower labor costs if going to developing nations

· Tax incentives from some host countries

· Responsiveness

· Understand market better

· Policy and good will – ppl more likely to buy goods made in home market

Risks in FDI or Licensing

· Generally

· Learn about the local culture

· Exportation of jobs 

· Withdrawing a facility in a foreign country – labor law issues

· Differentiation in currency

· Creation of own competitor

· Intellectual property may be disbursed to all competitors  (need to look at other IP law and protection)

· Risks associated with licensing

· Quality control issue for licensee.  Licensee isn’t really putting their name on the line.

· IP issues

· Risks associated with FDI

· Many nations that require that you have locals on the BOD

· May affect IP

· Why would anybody do licensing (tech transfer) then FDI?

· If licensing you use other people’s money for capital and that is an incentive to doing licensing.  Could be the only option to afford.

· Diff of Benefits of transactions regarding licensing or FDI:

· FDI the profit will go directly to the company but for licensing you get royalties.  

· FDI you put up your own money and get all the profits but you take all the risk.

· Licensing – sharing profits but also sharing risks

Risk analysis is a lot more complicated for the lawyers w regard of licensing or FDI as opposed to setting up in US.

Note: much more complicated risk assessment analysis then what ordinarily have in the traditional sense.

Can put restrictions on the licensee or can tell the BOD of the FDI that you can’t sell to US but if they sell to a wholesaler (first sale doctrine) and you don’t have as much control over the products as you would want.

10.0 Situation

· DGI wants to go abroad but whether it should go as a zor or FDI?  Tentatively decided to go as a FDI.  

· Educate as to what is involved in going abroad.  

What laws are applicable to DGI as a FDI going to France?

· Home Country --  US

· Export control laws

· Tax law

· Securities Laws – disclosures about what is going on in France according to US law. 

· Host Country – France

· Securities Laws – disclosures about what is going on in France according to French law 

· Multi-national law – 

· EU law

· International law

· WTO, GATT – trade in sales of goods

· TRIMS – trade related investment measures 

· Umbrella that may not be directly applicable but primary influence in how France treats the foreign investor.   Cannot treat a foreign investor any worse then another foreign or domestic investor. – Most favored nation

· Mandatory joint ventures are not addressed and it doesn’t address areas of commerce that can be reserved exclusively for nationals of the host country.  

· Bilateral investment treaties 

What are choices that DGI should make in deciding to go abroad (Corporate Structure Decisions)

· Will it a subsidiary or branch ? 

· Advantages for using a branch?

· ***More direct control over the branch than a subsidiary

· Disadvantages of the branch

· Liability for the parent company

· Tax implications – tax not only the branch but the entire company that is located in the US

· Advantages for using a subsidiary?

· Limited liability company – can’t sue the parent company directly, unless you pierce the corporate veil.

· Tax only what the subsidiary makes

· Disadvantages for using a subsidiary

· Not as much control

· Should go in by way of Acquisition or Greenfield?

· Greenfield – 

· Basically starting from ground zero (buying land, establishing market, etc.)

· Hiring new people may be easier to train then retraining in an acquisition.

· May be more expensive

· Acquisition- 

· Acquiring a company is not cost free – you are paying for the company.  

· What is the cost of the building, equipment, etc.? – book value

· What is the cost of market value based on present value, which are based on future earning and revenue

· Don’t always assume it will be cheaper based on the market value

· Note: competition in sales of companies

· Downside to taking over existing company

· Hidden liabilities

· If you want to come into a acquired company and change ways of doing business this might result in a conflict and harder to retrain.

· Advantage – up and running quicker. 

· Legal aspect --- Anti-trust (pre-merger notification)  

· Assuming going in as Greenfield, Should we take a Joint Venture Partner?

· Joint Venture – partnership where two persons decide to undertake some venture for profit for what is usually a short time.

· You might have to, b/c many countries have mandatory joint venture laws

· France doesn’t have one, should we do it if we don’t have to?

· Advantages in doing Joint Venture Partnership

· Tax incentives

· Relations to the foreign country

· ****Understand the local market and local knowledge of gov’t regulations and who are good distributors of your goods.  What are good advertising slogans, understanding cultures.  

· Downside to JVP

· Loss of control of management decisions (have to think how much is too much joint venture?), loss of control of IP

· Loss of control of profits  (splitting profit with JVP)

· More difficulty if you have minority SH

· Quality control – where these goods are going to be sold.  These are major risk to any parent company. 

· What kind of company or business enterprises should this be?

· 3 options in France

· Societe Anonyme - SA

· Societie a Responsabilite Limitee - SARL

· Societe par Actions Simplifiee- SAS

· SA and SAS allow shares to be freely traded, which the transfer of shares of a SARL involves some formalities

· US makes this kind of division too. This does raise the question where should we get our capital from?
· Capital Options

· Banks Home Country Bank, Host Country Bank, Selling more shares, corporations pocket book

· Securities (sell securities in the US, France, etc.)

· Different disclosure requirements  -- important consideration, especially if European company going to US but not so much for DGI

· Corporate pocket book

· Important to Note: Almost everywhere you are making a decision you could go the other way.

· Competing interests: pit control v. risks for parent corporation

Problem 10.1  - Choices in Establishing an Investment in Developed Nation w/a Diff Legal Culture
· DGI has decided to go to Germany

· Types of organization

· Branch

· Subsidiary

· Domestic subsidiary with foreign branch

· Setting up a corp. in Germany

· Go to state agency to file paperwork

· Paperwork (charter provisions, bylaws, etc.) must be completed by a notary(Germany this is a specialized lawyer who, in some cases, must inherit the office

· High prices, low competition(monopolistic practices

· Protect existing law(very resistant to new ideas

· In US to set up a corp.

· Lawyer goes to secretary of state of the state in which business wants to incorporate

· Setting up a branch in Germany

· Before you can set up a branch, you want to know that the parent company exists and that it has authorized the branch

· Show articles of incorporation(need to be translated

· Also need to translate bylaws and authorization of the board to open branch

· Translations must be certified by a notary(may be difficult to find notary with good legal English to certify documents

· Branch in US

· Need a business license

· Before you can set up a branch, you want to know that the parent company exists and that it has authorized the branch

· Types of Subsidiaries -If we set up a subsidiary in Germany would we want to set up?

· AG(larger, less frequently used

· Free transfer of shares

· This important for corps that want to be publicly traded

· Two-tiered management system

· SH must be held in Germany

· GmbH

· SH exercise more control

· More flexibility for management style unless there are 500 or more employees

· 500 or more employees(2-tiered management style

· Supervisory board

· If there is a divided board the SH representatives get to elect a chairman who has two votes(can generally run over labor

· Employee and SH participation

· Results in labor having access to salary structure and other info(can cripple management in negotiations with labor

· Management board

· 2000+ employees(50/50 split between supervisory board and management board

· To avoid the two-tiered management style, can set up different corps for every division of the business(e.g., marketing is one corp., purchasing another, etc.

· Can send a message that the employees are not trusted or valued(may be a poor decision for a start-up in Germany

· Note that there are times when management does want to talk to labor in a non-confrontational way, and supervisory boards are a good way to do that

· Wall Street Journal article(suggests that the problem with supervisory boards is conflict of interest
· Union represents not just company workers, but workers in the entire industry

· Question of whether labor reps on the supervisory board are acting in the interest of the workers of the individual corp. or industry as a whole

· Doesn’t work so well for publicly traded shares

· Can be a large corp. with small number of SH

· SH meetings can be held anywhere

· DGI is going to own 100% of the shares of the corp., so it wants a GmbH structure, not an AG(doesn’t want other investors to be able to get in

· Works Council(made up of employees, not management

· Deal with working conditions(hours, form of payment, measures for preventing unemployment, etc.

· Deal well with things like when to take coffee breaks and vacations(foreign management would prefer not to make these decisions anyway

· Need to have works council for 11 or more employees

· If we decide to do a subsidiary and we think we’ll do a GmbH without super division into lots of corps, should be instead do an SE (Societee European)?

· Can diminish a lot of procedural requirements(If you decide to establish a European corp. then you can establish it in one European corp. and then establish branches in any other European country w/o bureaucracy

· Branches will be governed by the law of the country of incorporation as long as the headquarters and principle place of business are there

· Principle place of business and corp. headquarters may be defined as where the majority of your manufacturing takes place, or where most of the employees are located

· The most important factor is the proportion of employees that will be in the new country to which the corp. plans to expand

· Problems getting branch approval in another country (language, bureaucrats, incorporation law, notaries, etc.)

· Labor law is different 

· Large numbers of English and American companies spend a lot of money to get around german labor law, which may be counteractive

· If going into new culture understand the culture

· SE is the newest wrinkle – became effective last year.  

· Doesn’t allow nations that have co-determination to impose on places like England that doesn’t have. Allows each culture to continue own approach of labor law.  

· Don’t need new subsidiary in each nation and move from place to place and spread throughout the entire EU with appropriate form.

Ways of picking up new enterprises by finding gov’t who are trying to privatize state owned institutions

Acquisition of an Business by Privatization 

Why Privatize:

· Economy – bring in hard currency, efficiency, Balance of Payments, Get out of company running business; try to bring in market economy.

· Technology transfer – bring companies up to a minimum standard to function more efficiently.

· Going to take an uncompetitive company and make it competitive so it can survive and export.  Perhaps if lucky to grow. 

· May be related to product, process, sales/distribution, or management…

· Increase worker education

· Most state run operations are very often monopolies.  

· Monopolies don’t make a lot of money.

· Philosophical or Political change that gov’t is going through

· Way of shedding a loss maker

Steps How to Privatize (after deciding to buy?)

· Usually gov’t have list of enterprises for sale so you must look up whether on list, if not on list you can go to the Minister for Transformation.  Lists are not exclusive, you can always go and have conversation with folks at the Ministry to make sure that they want to think what you want to buy. 

· It is an issue to try and persuade the Ministry to not only privatize but to privatize this specific agency. 

· Gov’t must do the following to attract investors

· Turn state agency into state corporation  (move into corporate form)

· In some instances it may be able to sell agency as such but no corporate structure that you want and gov’t may feel that it is feeling like selling part of self to you.

· Make corporations law for the country

· Sell the shares

· How to buy?-- Article 23 – several ways to sell off state corporation – which one does DGI want:

· Negotiations with government. From public invitation.  

· What negotiating: 

· How much debt doe minister assume? You want assets and not liabilities. 

· Employee price range

· How much of shares do they get if any – investor will want to reduce price to buy by % employees get. 

· How to terminate, who gets what positions

· Any ambiguities  -- subsequent financing

· Art. 24:  whether it applies to subsequent financing or just original sale.

· If applies to subsequent financing do employee’s get price break on financing and if they get price break or otherwise is it on the shares’ on the date of sale or on the price of shares 5 years later that they get price break. 

· If you have to sell 20% to employees they may not have the money or rather not use their money for that . that might block future equity financing.  How do you deal with this problem when negotiating.

· public announced offer – brings competition; auction – might be costly

· Should DGI be advised to take a pass on Polsk since there are now some problems?

· It all depends on the price. 

· What is Gov’t interested in?

· Employees --- who are the voters

· How many will be retained?

· DGI is offering to 

· reduce workforce by offering golden parachute is necessary.  

· Training since bringing in technology and techniques

· Bringing in technology

· Valuation: Companies books show that it is worth 1M and earning 200k per year, how to evaluate?

· Need to valuate

· Diff market situation

· Want to know about the Eastvian accounting standards 

· Prices may be state controlled, debt may be interest free from state owned bank

· Almost nothing you find on books will be worth believing

· Need professional help to valuate

Summary of Privatization & Whether to Withdraw: 

· Taking from initial decisions from FDI and whether to do it or not, how will the acquisition operates and what will happen if you need to withdraw.  
· Not interested in growing enormous business in another country but really want to bring profit home.  May wish to withdraw some of its capital.  
· One of the way to acquiring a business is  a formally state agency.  
· If agency then first must create a corporate form.  
· Easier to deal with employees of corp then state agency so would want to make agency a corporate form before acquisition, get state to covert to corp first and then buy corp, then have own legal personality and some form recognizable to local corp law. 
· You want to negotiate a whole flock of things.  
· The question is for them, why should we negotiate with you when we could give it away to citizens?  In Czech Republic gave it away to citizens and hailed as a great success. 
· But it became a lesson of what not to do b/c old state employees and managers stayed on an no new tech brought in and a corp that had been subsidized by gov’t was no longer subsidized and couldn’t survive.  
· Must emphasize the strengths you bring in: new tech, new IP, new management techniques, marketing techniques, etc.  If you want to get negotiations under way you must think of what you are willing to bring: we’ll keep and educate the employees, new access to markets, etc.   
· Difficult to value the new corp on assets and market value since state agency and the tech is probably old but on the books it is valued at a higher value then worth.  
· Want to unload as much debt as possible.  
· Need to be thinking of both international and local financing.  Shareholder issues must be thought about.  
· Most governments want golden share, allowing them veto power over certain BOD decisions and then lowers the value of the corp.  

10.2 – Issues Confronting the Established Investment – Currency Controls, Transfer Pricing & Insolvency:  DGI 5 years later

Situation: If have subsidiary what are implications of presidential announcement and legislative actions

· Operational problem

· Suppliers, employees, etc. may want to be paid in dollars.  

· Are you supplying to gov’t in which case you will get toucans, how much market power do you have?  

· Way to deal -- Setting up a counter-trade situation.  We’ll ship you goods in lieu of dividends, royalties, product inputs, etc.  Way of dealing without doing transfer pricing.

· Will the gov’t try to control and say we will not allow counter-trade

· What do you do with the worthless currency (basically moving profits off-shore)

· Take out profit in way of products

· Buying commodities (oil, gold, wheat, etc.) and the normative is by way of standard chemicals in order to sell abroad

· Purchase the suppliers – look for investment opportunities 

Currency Exchange Controls

· Nations restrict access to hard, foreign currency for really one reason – they do not have enough to go around

· Soft currency nations by definition have currencies which are not exchangeable, they are not exchangeable b/c ppl believe that if they accept such currency it will not be usable, or when it is exchanged for hard currency its value will have decreased.

· If in a country that is privatizing you will have currency control issues.  They come in multiple flavors.  They maybe some that say can’t take capital out, don’t take profit out, etc.  There maybe no currency controls but may not be enough hard currency to go around.  

· When there are currency controls some things can be get money easily.  The generals will almost always be able to buy airplanes and other weapons with hard currency, etc.  That paying dividends in hard currency to foreign companies will be far down the list, but paying royalties for TM and IP may be higher on the list. If royalties are high on priority list so are the royalty payments.  

· What would you advice company in how it goes into and operates in a country with currency exchange controls, such as with controls on capital?  Keep capital investments as low as possible
· Borrow locally as much as you can

· Lease fixed assets – warehouse, machinery (currency controls don’t effect taking machines back out), etc.

· Note: can get into most countries without a significant investment in capital to the local economy.  Think about this if have worries about currency controls.

· What advice Repatriating Profits when currency controls

· Transfer Pricing to Avoid taxes and dividend payouts
Transfer Pricing – Chart pg.970

· 2 fixed items – sell from parent to subsidiary in foreign country (manufactured for 75k but subsidiary can sell at 140k).  

· How much should parent sell to subsidiary for? 

· Must look at the tax rate for the parent country and subsidiary country

· Take into account the amount of profit the shareholders get.

Example 1






Example 2 

	Parent
	Sub
	Parent 
	Sub

	140,000

  75,000
	140,000 price to sell at

140,000 price to make it
	80,000

75,000
	140,000

 80,000

	65,000

32,500
	0

0
	5,000

2,500
	60,000

18,000 (taxes)

	32,500 Profit
	0
	2500
	42,000

  8,400 (SH profit)

	
	
	
	33,600 profit


· Tax authorities will get upset if the parent doesn’t show any profit even if it is better for the parent company to do more business in subsidiary since tax structure is more beneficial in foreign country. 

· Don’t want to get foreign governments made at you either:  licenses and permits may be difficult to get, etc. 

· Customs might get made if selling only for 80k when they are worth then 140k and not paying enough duties. 

· Suppose currency controls in the subsidiary country what would you rather have?

· If currency control on profits you would rather have the profit with the parent from the get go.  

· Even if you get less profits on the first example

· Advice – do an arms-length transaction over transfer pricing since b/c once you set a price

· If Parent was selling not to sub, but to other similar corp in same country what would the price be?  -- that is an arms-length dealing.

· Arms-length – requirement is that the units deal with each other as if they were independent firms operating under comparable conditions.

· Doing arms-length is difficult  since each country has diff standards.

· What can be done to stop Transfer pricing? Any way to control this in the US?

· IRS has capability to see that you are not charging two different prices.   They will notice diff prices if does an audit and this isn’t permissible.

· At least for foreign countries all that it gets is one column for foreign countries selling to US and that why difficult to enforce transfer pricing regs.

· Significant difficulties in trying to figure out what an arms-length price is.

· ***The UN could help solve this problem by gathering info from local taxing authorities either customs or income tax folk.  Right now there is no sharing of this information. Simply setting up a clearing house of customs information would do more good to deal with transfer pricing then anything else and there is currently none of that.

· Suppose you have the first example above and minority SH come and say they are unhappy since no return on profit, can we sue and who?

· Price v. Standard Oil
· P (SH of subsidiary) sued parent and subsidiary charging the parent with having dominated and controlled the subsidiary to the latter’s detriment and financial loss.

· Derivative suit – suing parent as majority SH of the subsidiary.  Not suing the parent as the parent but as SH status and controller of subsidiary.

· COA based on breach of fiduciary duty

· Parent is charged with: 

· Didn’t charge enough to the majority SH

· Defense: business judgment, charge what we want based on market

· There is a market price and SH market share isn’t enough to effect market price

· Not a judgment win for price, but he just survives motion to dismiss.

· Can minority SH in this example use Price v. Standard Oil as precedent?  No, what is the difference here:

· MAJOR DIFFERENCE ---- This is not commodity but a TM goods and might not have a market price.  Not clear.  

· Subsidiary is different in this case, price case involves US subsidiary and US law applies to that but the Latina subsidiary will have Latina laws which may not allow derivative SH suits or allow US court jurisdiction
· It may not be true that you want to max profits, it may depend where the profits are and that is why you need to be aware of currency controls

· If you engage in transfer pricing and get caught there are a bunch of ppl who ca take a shot at you: customs, regulatory authorities, IRS, minority SHs, 
Int’l Insolvency

· Problem that comes up:  DGI Int’l and a bunch of subsidiaries (Germany, Eurasia, Latina, etc.) and three are getting into trouble but want to keep Germany still running and want to attain assets of the three that are in trouble.  If file bankruptcy can they go after all the assets or just after the individual subsidiary?

· Problem 1: are you just going to have a grab system? 

· Most int’l bankruptcies at least until 1990 the common thread was that if you had a ship or had ship with goods at a port the local sheriff would come down and grab the goods regardless of where bankruptcy was filed.

· Bankruptcy jurisdiction is very territorial, ends at waters edge.

· What do you do if DGI int’l goes bankrupt, do the German creditors get paid in full by German assets or do they share with the other foreign subsidiaries?

· Universality Principle 

· In practice – the UN has formed a basis for bankruptcy reform in the EU and Japan, etc.  Not in US.  There is a question as to whether we put that in. Reading the new bankruptcy act they didn’t’ include but that consumer creditors would be paid in full instead of Chap 7 discharges.

· Even under UN model law, local credits get paid in full first.  The other subsidiaries would then go ahead of DGI

· There is an enormous push for “stays” or moratoriums.  Basically a no grab rule, you get courts taking charge of the assets and dispersing them in an orderly manner instead of first come, first serve.  These can be automatic or through court process initiated by creditors or bankrupt debtors.  US law des recognize this kind of stuff, 

· §304 allows rep of foreign bankruptcy proceeding to protect from grabbing.

· As long as there is a main proceeding where main assets of the bankrupt debtor is. 

· Allows foreign to say stop the proceedings and dismembering the assets until we are done with our proceeding. Important if reorganization b/c allows assets to stay within the corporate form. 

· If Chap 7 US creditors will be paid first through court system. 

UN Model law now appears to be what US will be adopting

· Local creditors get satisfied first and this isn’t a threat to local creditors in any jurisdiction

10.4 – Project Financing – Mogul Liquefies Gas

· Situation: Mogul has discovered there is lots of gas in Russia and wants to ship to Japan, but in order to do this you must liquefy it costing $10 billion to get to Japan.  

· Project financing is usually defined as the financing of a particular economic unit in which a lender is satisfied to look initially to the cash flows and earnings of tat economic unit as the source of funds from which a loan will be repaid and to the assets of the economic unit as collateral for the loan. 

· Mogul will not want to fit the bill itself and will want to get loans but you must account for risks.

· Building blocks of project financing are debt instruments which are supported by collateral.  The debt will below to the project, not to Mogul
Project Financing Parties

· Project Sponsor - Mogul

· Project Owner

· Lenders

· International financial institution (WB, EU Bank, etc.)

· Commercial Bank

· Two forms of Lenders: 

· Construction Lender – short term loan

· Risks involved with cost over-runs and the like

· Take-out Lender – long term loan

· Risks include: buyer won’t pay

· Guarantors

· Contractor

· Project Buyers

· Host Gov’t

Risks involved in the project financing generally (in order to allocate risks amongst parties0:

· Construction Cost over-run

· Currency rate of changes

· Market Price

· No Market

· Expropriation – OPIC and MIGA

· Interest Rate Fluctuations

· No Gas at the location (Quality/Quantity Risk)

· Force Majeure 

· Buyer Bankrupt 

Lender Perspective on Risks, what can Mogul do to make Lender comfortable to get money?

· Interruption of income stream is major concern/risk of Lender, what lead to this risk and what can be done?
· If there are already K’s made for buyers of the product and what kind of risks that could interrupt the income stream.

· Buyer goes bankrupt

· Way to deal: Banks think they can evaluate the economic stability of the buyer and this is a risk they are willing to take.

· There may be no gas or it may be low quality – This depends on Buyer

· Risks associated with buyers – will they pay?

· May not be able to enforce the contracts

· Force Majeure 

· Buyer will want a take it offered K – since prevents payment if no gas, however, still have risk of getting bad gas or economic downturn.

· What should be the relationship b/w the project, the take-out lender, and buyer?

· Lender wants security interest in Project’s assets through:
· Fixed Projects assets include 

· equipment – only available if there is gas and the like.  This isn’t enough to pay off the loan. 

· Land- probably leased but it will be difficult to determine who has title 

· ***Contract assets in relation to the buyers

· Assign the K to the Lender from the Buyer – double financing problem

· Problem with intangible assets is that they could be assigned to different lenders and the lenders are left to figure out who is perfected. In US it is first to file. AT common law there are two different rule b/c there is no public filing (1st in time or 1st to notify the debtor)

· If Russia used the 1st in time then it would be impossible to know who took the assignment.

· The Take-out lender wants collateral, the land and equipment are nice but not as helpful as you want them to be. 

· Collateral has to be the contract rights and notice the problem associated with double financing and assignments.  This will all turn on the type of K you have (see below) in regards to the risks the parties take.

Buyer Risks – associated with K’s made to make lender feel better

· No market

· No gas or quality bad

· Buyers will be skittish of a hell or high water clause (have to buy).  Income stream will be there but if they do it they will get at a lower than market price in order to take account of the risks. 

· Different type of K’s Available 

· Take-if-Offered  K – K obligates the purchaser of the project’s output or services to take delivery and pay for the output or services only if the project is able to deliver them.  No payment is required unless the project is able to make deliveries

· Take-or-Pay K – the K obligates the purchaser of the project’s output or services to pay for the output or services, regardless of whether the purchaser takes delivery.  Cash payments are usually credited against charges for future deliveries

· Hell-or-High-Water K – there are no outs, even in adverse circumstances beyond the control of the purchaser; the purchaser must pay in al events, even if no output is delivered.

· Throughput Agreement – During a specified period of time the shippers ship through the pipeline enough product to provide the pipeline with sufficient cash revenues to pay all of tits operation expenses and meet all of its debt service obligations.

· Need to decide what each participant will deem as the right kind of contract

· One way of allocating the risks is through a fixed price K.

· In some countries an escalator clause will not be accepted. 

· What law will govern these K’s?

· Construction since its in Russia – might be governed by Russian law

· K’s w/buyers who are Japanese may be regulated by Japan

· Lender law will depend on where they are located

· Note:  whether Japanese law allows escalator clauses or not.

· Project will want the hell or high-water K, whereas the buyer will want the take if offered K.

· What is diff b/w hell or high-water K and a take or pay K?

· Take or pay K’s the courts are happy to imply a force majeure clause and normally there will be a force majeure clause in the K in addition

· In a hell or high-water there is no force majeure

· Buyer would only sign hell or high-water clause if there was a significant discount on the gas to account for all the risks involved in the K.

· There may be problems of enforcing hell or high-water in a foreign court.  

What can we do to reduce the risks associated with expropriation?

· Political Risk Insurance

· OPIC and MIGA give this out

· These guys don’t help with everyday sort of risks

· Need international financial institution (IFI)

· Brought in local commercial banks along with international

· All of these banks will want to offload risks onto the other one.  You have a huge party negotiation.

· Goal is to induce lenders to take on these risks

· The fees are enormous which gives them incentives to take on these risks

Things you must analyze for each problem!





Issues under E-Commerce:


Can this be considered a writing


Across the board civil regimes there is a thought that a K should be in writing.  


Is there a signature to authenticate or bind the other party to the K?


What is an offer


What is an acceptance 


Acceptance at common law is expression of acceptance with knowledge of the offer and showing intention to be bound.  Can you get this out of a machine?





Biggest diff b/w US and EU








Issues regarding the Sale Goods K --- ANALYZE FOR EACH SALE


Is there a K?


If so ,what are its terms?


For example, what is the delivery obligation of the Seller?


FOB: Free on Board


FAS: Free Alongside


C&F: Cost and Freight


CIF: Cost, Insurance, and Freight


What law applies to the existence of the K and construction of it?


Note: B/w the Sales K is only b/w the B and S
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Confirmation L/C�

Confirming Bank - it is promising to Seller that it will pay IF Seller brings documents (�pay against documents�). 
- Bill of lading;
- commercial invoice�


