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International Sale Of Goods
I. A Basic Transaction

A. Elements of the Transaction

1. RFQ.
2. Proforma Invoice.  Includes cost per good, total cost (including shipping and shipment terms (e.g. CIF, FOB, etc . . .)), and payment terms (LOC, 30 days, etc).

a. Shipment Terms

i. FOB (Free On Board) 

ii. FAS (Free Along Side)

iii. C&F (Cost and Freight)

iv. CIF (Cost, Insurance and Freight)

3. PO.  Note the “Battle of the Forms” issues arising if PO differs from Proforma.

4. Order Acknowledgement.  Also Battle of the Forms if differs from PO.
5. Letter of Credit. Promise from Issuing Bank (buyer’s), drawn in favor of the beneficiary (seller), to pay to Seller’s Bank (SB), upon presentation of conforming documents (usually includes a sight draft).
a. Irrevocable or revocable.  Usually, once opened, Issuing Bank must pay upon presentation and obligation cannot be cancelled. 
6. Sight Draft.  A “check-like” instrument ordering IB to pay Seller upon docs presentation.  Usually is negotiable and signed over by S to SB, and then forwarded to IB with Neg. BOL for pmt.
7. Shipment.

a. Bill of Lading.  K b/t shipper and buyer or seller for shipment.
i. Negotiable (a.k.a. “order”).

(1) K with carrier.
(2) Receipt for goods issued by carrier.

(3) A document of title for the goods.  Person in possession of BOL, if properly indorsed (or blank) is title.
(4) Carrier must receive BOL to release goods.
ii. Non-negotiable (a.k.a. “straight”).  
(1) Consignee has rights to goods.
(2) Not title.
(3) Must be labeled as such.

iii. Whether goods may be delivered only to individual on BOL or to anyone to whom it has been properly endorsed.

iv. On Board BOL issued once goods on vessel.

v. Clean BOL.  Nothing on it indicating discrepancy regarding goods or their condition.
8. Payment

a. S presents BOL and Sight Draft to its SB, SB purchases.
b. SB forwards docs to IB.
c. IB pays SB.

II. Contract Formation

A. Choice of Law

1. U.S. Law
a. CISG if both parties in Contracting States, OTHERWISE

i. Supersedes UCC when conflicts except a few States.

(1) Note: U.S. reservation under Art. 95 to only apply if both States are Contracting States.
ii. Applicability.  Applicable to international sale of goods which bear a relation to the Contracting State.  Art. 1.

(1) Int’l requires only that contracting parties’ place of business be in different states.

(2) If multiple locations exist, one having closes location to K and place of business counts   Art. 10(a).

(3) If only one party is Contracting, can still be applied if choice-of-law leads to apply Contracting State.

iii. Partial or complete derogation permissible.  Art. 6.  But must be clear (“NY Law applies” is ambiguous).

iv. Excluded Transactions

(1) Goods bought for personal or family use, Art. 2(a), unless seller neither knew nor should have known.

(2) Intangibles (e.g. securities, IP, rights, etc . . . )

(3) Information.  Probably covered if on physical media.

(4) Services.  N/A if “preponderant part of the obligations of he party who furnishes the goods consists of labor or other services.”  Art. 3(2).

b. U.C.C. § 1-105.  Parties may choose the law of any State with a “reasonable relation” to the transaction.  Permissible under U.S. reservation to CISG, Art. 95.

i. Reasonable Relation can be use, purchase, assembled, etc . . . 

ii. Lower Cts. have restrained the reasonable relation test to be a country where ct. could have chosen if it hadn’t been specified.

iii. Revised Art. 1 drops reasonable relation test in § 1-301 (Old § 1-105), but few jurisdictions have adopted it.
c. Restatement of Conflicts of Law (Second).  Use local law of state having “the most significant relationship to transaction and parties.”  § 188(1).

i. Factors in MSR.  § 188(2). Location of

(1) Contracting

(2) Negotiation

(3) Performance.  Shipping or reception?

2. Europe.  Rome Convention. [Enacted by Germany, France] 
a. Characteristic Performance Presumption.  If not specified, Unless K relates to shipping or immovables, country of closest connection is where the party to affect characteristic performance has its habitual residence or PPOB. Art. 4

i. In Germany, and most European countries, CISG governs.
ii. Payment is not generally performance.

iii. Essentially, presumption means that seller’s law will prevail. Of course, this seems to favor those best able to protect themselves (sellers).  More seller-centric than UCC § 1-105.

b. Art. 4, Shipping Ks. Country is:

· Carrier’s PPOB, or

· Country of loading, or

· Country of discharge, or

· PPOB of consignor.

3. Shipping Contracts

a. U.S. law.  COGSA governs carrier related disputes in United States, but see Forum Selection (below).
b. Europe.  Rome Convention, Art. 7. Cts. may look to mandatory law of another country.  If U.S. is other country then COGSA applies if goods are being shipped in U.S.
B. Forum Selection
1. Europe. Brussels Convention.
a. Contracting parties may choose the courts of any of their States as forum so long as written in agreement.  Art. 17.
2. United States.
a. Bremen and Carnival Cruise Lines hold that virtually any forum selection clause will be accepted by the court so long as not “unreasonable or unjust.”  Bramen.
3. Shipping Contracts.
a. Europe. Brussels Convention applies.
i. German cts. have asked if COGSA is really mandatory anymore.  Answer unclear. 
b. U.S. Any forum can be chosen which doesn’t reduce carrier liability. Fireman’s Fund (though, in practice, they really don’t care if liability is reduced).
i. This clause is HUGE b/c people just choose Liberia, or other similarly friendly jurisdiction, which don’t like COGSA.

4. Note on Arbitration Clauses:

a. U.S. cts. will enforce foreign ct. and arbitration award, w/o examining merits as long as there isn’t MAJOR issues (like bribery of arbitrator), this holds even if arbitrator ignores U.S. law.
C. Battle of the Forms
1. CISG

a. Offer requirements.
i. It must be a proposal for concluding a K.  Art. 14.

ii. Intention to be bound.  Art. 14

iii. Sufficiently definite offer. Art. 14.

b. Acceptance

i. Mirror-Image Analysis.  If acceptance differs in any way, it is deemed to be a rejection and counter-offer.  Art. 17.

· EXCEPTION.  Difference is immaterial. Art. 19(3).

ii. Silence not usually acceptance.  Art. 18.  UNLESS result of practices which the parties have established or usage. Id.
c. Terms

i. Last Shot Principle.  If seller ships goods, governing terms are those of the last non-terminated offer.  If buyer accepts goods, he accepts terms on order acknowledgement.

ii. Intent relevant.  Ct. may look at party’s intent to ascertain if terms are part of K.  Art. 8.

iii. No Parole Evidence.  Art. 8(3).

2. U.C.C.
a. Acceptance

i. Acceptance, purporting to be so, is, even if terms differ.  UCC § 2-207(1).

ii. If one form prohibits contract on any other terms and other form has additional terms, there is no K.

b. Validity of Additional Terms.  §2-207

i. First Shot Rule.  Are offers for modification, UNLESS b/t merchants and:

· Offer expressly prohibits modification, or

· Material, or

· Notification of objection to terms already given.

ii. Revised § 2-207 uses Knockout Rule.
c. Ct. can still find K if subsequent conduct affirms acceptance of term. § 2-207(3).
d. Judges can avoid the battle of the forms and examine parties intent.  Filanto.

3. UNITWA.

a. May be referred to as persuasive authority in CISG jurisdictions under Art. 8.

b. For standardized terms, Knockout Rule applies.  Note that you can have standard terms, w/o using standard forms (difference is unclear).

c. For non-standard terms, Last Shot Rule applies.

4. German Law

a. Offer

i. Advertising.  Is not offer but invitation to make offer.

ii. Offer may not be withdrawn. Unless expressed period of time elapsed or reasonable period if not specified.

b. Acceptance

i. Only exists if unreserved and unconditional.

ii. Purported acceptance with different terms is counteroffer which may be expressly or implicitly (i.e. by performance) accepted.

iii. Knockout rule. If differ, coinciding terms in effect, and statute resolves remaining differences.
D. Implied Terms

1. C.I.S.G. (doesn’t call them implied terms).
a. Fitness for Particular Purpose.  Art. 35

b. Merchantability. Art. 35.

c. Waivable by parties though seemingly more liberally.  Art. 35.

d. Derogation avail. under Art. 6.
2. U.C.C.

a. Merchantability.  § 2-314.

b. Fitness for Particular Purpose if seller knows or has reason to know buyer is relying on its representations.  § 2-315.

c. Disclaiming. § 2-316

i. Conspicuous language using specific words (e.g. “as is”).

ii. Course of dealing.

iii. Full opportunity to inspect and no latent defects.
III. War and Other Frustrations

A. CISG START HERE WITH CARDS
1. Applies to both buyer and seller.

2. No liability if non-performance results from “[1] impediment [2] beyond his control” and [3] “he could not reasonably be expected” to take it into account at K’s conclusion. Art. 79.  Note: Impediment must completely prevent performance.
3. Frustration not a defense (seller must still perform).
4. If third person (i.e. supplier) responsible for non-performance, party only exempt if already exempt under (1) or if (1) would exempt third person.  Art. 79(2).

5. Party must give timely notice.  If not received, liable for full damages. Art. 79(4)

6. No explicit provision for permanent excuse though ct. could infer permanent from drafting history.  Art. 79(3)

7. Damages.

a. Cover Damages.  CISG Art. 75.  Substantially similar to UCC

b. Market Damages.  Gets difference in market price and K price at time of avoidance, if doesn’t purchase substitute.
B. Anglo-American Approach

1. U.C.C. § 2-615.  Excuses 
a. Only seller if hasn’t assumed risk. 
b. Only for failure or delay in delivery. (a)
c. If performance is made commercially impracticable by:
i. the occurrence of a contingency “the non-occurrence of which was a basic assumption on which the contract was made, OR, 
ii. by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.
d. Applies only to seller.
2. Frustration a defense if due to unprovided-for circumstance, a situation changes sufficiently that it would be unjust to hold party accountable, then the contact is at an end.  The Eugenia (Ct. of App. 1963)(holding seller in violation of K when it took ship through Suez Canal despite blockage rather than taking circuitous route which would add 30% time. Ct. held add’l time not sufficiently different.

3. U.S.  Damages are cover damages. Calculated as difference between K price and market price at time of delivery (i.e. when title changes).  Buyer may “without unreasonable delay” purchase substitute and cover.  Buyer can recover difference b/t that and amt. paid.  UCC § 2-712.

C. UNIDROIT

1. Force Majeure excuses performance and requires impediment

a. Beyond party’s control

b. Which party could not reasonably have taken into account, OR avoided

2. Hardship authorizes K renegotiation or court modification where occurrence of events “fundamentally altering” the equilibrium of the contract either b/c cost has increased or value received has decreased.

· 50% or more change in price or value might be enough.

D. Civil Law jurisdictions generally

1. Germany.  K’s adjusted rather than made void.

2. France.  Discharge of obligation requires 
a. Unforseability of fortuitous event.

b. Absolute Impossibility, not mere frustration.

c. Impracticability only a defense if government is in breach.
d. No fault on obligators part.

3. Versus Common law

a. Common law rejects considering things external to the contract and disinclined to allow reform, civil law countries opposite.

b. Similarity with Common Law

i. Occurrence of an event after the making of contract

ii. Exceptionality and unforeseeability of event

iii. Alteration of contract to intolerable degree

iv. No fault on obligor’s part

4. Carrier Liability

a. Hague Rules/COGSA
i. Applies to BOLs issued in Contracting States, even if not explicitly incorporated   Art. 10.

ii. Carrier liability limited to $500 per package under COGSA (U.S. implementation of Hague).

(1) UNLESS shipper declares value on BOL.

(2) Limitation narrowly construed.  Carrier misrepresenting count may not invoke $500 limitation. Berisford Metals Corp. v. S/S Salvador (carrier couldn’t invoke limitation when it erroneously wrote 100 bundles of tin ingots instead of actual 30 where 70 disappeared while stored in dock and carrier could have noticed discrepancy).

iii. Clean Bill of Lading creates prima facie presumption that goods are as described.  Carriers can still avoid liability if they state “Shipper’s load and count” or “particulars furnished by shipper.”  Of course, this creates an unclean BOL which is frequently unacceptable to consignee.

5. Araby Oil Problem

F: Jean contracts to buy oil from Refinery in Araby, and sell to Javert in France, using Constant Carrier to ship the oil. Fire in Araby, R will now be very late. Javert won’t except past a certain deadline, b/c it’s no good to him past then. Constant Carrier now refuses to use the Suez Canal b/c of war, and so Constant will charge more to go round the Cape of Good Hope.  Jean has 3 options, from p. 139. 
a. Impossibility does not excuse Jean’s late delivery.

i. No, K’s scope is limited to sale, it is silent on oil’s source.  
ii. Increased cost is not impossibility under either US, UK, German or CISG rules.

iii. CISG Art. 79 would excuse late delivery if refinery didn’t deliver.  That would require showing that fire was impediment, that it was unforeseeable and unavoidable.  Jean’s main problem is showing he couldn’t have avoided “impediment.”

iv. Basically, he can’t get out because there are other places to buy goods.

b. Refinery not liable.
i. This is a contract for production and not delivery.

ii. Still, Gulf’s K allows for delay in the event of fire.
iii. The contract says “FOB Refinery in Araby” seemingly implying it is only for Araby’s oil.  

iv. Contract is implicitly a production, not delivery K. Thus, it is fundamentally different from Jean and Javert’s K. 
v. J-G K has an “unusual expense” clause going to the Rotterdam spot market is an unusual expense, so Gulf wouldn’t have to do that.

c. Renegotiation available under UNIDROIT where a 50% rise in cost equals a fundamental alteration.
d. Rewriting K’s to better protect Jean

i. Put in a limitation clause w/ Javert that limits Jean’s liability if something goes wrong w/ Jean’s supplier. 

ii. Put in an economic hardship clause in the Jean/Javert contract. 

iii. These are all tough. 

iv. How about a futures contract on the Rotterdam spot market? Then you lock in the old, cheaper price, as insurance on the fact that your supplier might back out, like Gulf did.

IV. Commercial Terms, BOLs and Insurance

A. Commercial Terms

1. Usually, INCOTERMS are applicable b/c they are incorporated, however, some courts have deemed customary.  If not, then use UCC or something else.
2. FOB (Free On Board) 
a. INCOTERMS
i. Seller

(1) Delivery to port of shipment by seller.  A4.
(2) Provide Documents necessary for buyer to take possession (e.g. commercial invoice, export license and customs docs).
(3) Notify buyer that goods have “passed ship’s rail.” A7
(4) Risk transfers at rail @ port of shipment. A5
(5) Pays
· Inspection costs required by exporting country.

· Inland freight.
(6) BOL non-negotiable
ii. Buyer

(1) Shipment.  Buyer arranges and pays.
(2) Payment terms must be separately specified (In Ks, usually against goods). 
(3) Right of Inspection.  No provision on inspection rt.  
b. UCC

i. F.O.B. Destination
(1) Payment against goods unless otherwise specified. § 2-506. If buyer doesn’t pay, the goods are in shipper’s hands and can come back. 

(2) Risk transfers when goods pass rail at destination point.
(3) Right to inspect, unless otherwise agreed upon.  § 2-513.
ii. F.O.B. Point of Shipment. Obligation satisfied when goods placed at buyer’s disposition at given location.  Risk passes when goods tendered.  So, if buyer rejects goods risk never transfers.
3. F.O.B. (U.K. Law)
a. Buyer arranges transportation.

b. Payment terms must be separately specified.

c. Ambiguous term which requires additional clarification.

4. CIF (Cost, Insurance and Freight)

a. INCOTERMS

i. Seller
(1) Shipment.  Arrange transportation to destination port.
(2) Risk transfers when goods pass the ship’s rail at port of shipment.
(3) Insurance.  Arrange and pay for insurance for shipment risks.
(4) Notify buyer that goods have “passed ship’s rail.” § 2.1.
(5) Provide necessary documents for buyer to take possession (usually includes BOL).
(6) Title must be transferable by buyer while goods in transit (i.e. a negotiable BOL should be used), unless otherwise agreed upon by parties.
ii. Buyer
(1) Payment not specified but typically against documents.  Typically tendered by seller to SB then to IB, if LOC, or BB, then buyer must pay to get BOL.  Typically buyer pays before seeing goods.  Note: Be careful not to use non-negotiable BOL
(2) No right of inspection b/c pmt. are against documents.
b. U.C.C.  Like INCOTERMS except that payment made against documents.  § 2-319.
5. C&F (Cost and Freight).  Like CIF except no obligation to arrange for insurance.
6. FAS (Free Along Side)

· Includes inland freight.

· Specialized to water borne traffic only.

7. FAS Vessel.  Main difference with FOB is that you have to get it to ship and ready to load.

B. Bill of Lading

1. Harter Act nullifies language seeking to limit carrier liability for “negligence, fault, or failure in proper loading, stowage, custody, care or proper delivery.” Supersedes COGSA.
2. Federal Bills of Lading Act (FBLA)
a. Warranties and Liability.  49 U.S.C. § 80107.
i. Unless contrary intention appears, person negotiating or transferring BOL warrants that

(1) BOL is genuine

(2) He or she has right to transfer

(3) He or she is unaware of any fact affecting validity or worth

(4) Goods are merchantable or fit for particular purpose if that would have been implied absent a BOL.

* This encourages people to know their indorser *
ii. Shipper liable if passes off duplicate as original.

iii. Indorser not liable for prior false indorsements.

b. Duty to Deliver.  49 U.S.C. § 80110.

i. Carrier must deliver to consignee or holder of BOL.

ii. Carrier may deliver to

(1) Consignee.  

(2) Holder.  Carrier is liable if BOL is fraudulently indorsed.

iii. Carrier may retain goods while investigating multiple claims.

c. Carrier Liability for Misdescription.
i. Liable for non-receipt and mis-description UNLESS

(1) Uses words “Shippers weight, load and count” or almost exactly similar on BOL.  49 U.S.C. § 80113, AND
· “Particulars furnished by shipper” not necessarily sufficient, so best to use exact terms.  Industria Nacional.

· Must indicate that shipper loaded.  Industria Nacional
(2) Carrier wasn’t aware of non-conformity.

ii. Carrier liable for kind, quantity and weight for bulk freight where shipper makes adequate facilities available to carrier.
iii. Carrier has duty to count packages if package freight.
iv. Carrier has duty to determine kind and quantity for bulk freight.

d. Carrier Liability for Misdelivery

i. Not liable for delivery to entitled person even if doc didn’t warrant it.

ii. Liable for delivery upon forged BOL or to wrong consignee.

e. Carrier Liability for Forgery

i. If carrier issues BOL and there are no goods, carrier liable.

ii. If the carrier did not issue BOL and its signature is a forgery or unauthorized, that signature is not effective – carrier not liable, absent actionable negligence. See  Adel (Ct. found carrier liable for misdelivery upon a clearly forged BOL).

f. Bank Liability.
i. Bank’s can escape liability for forged BOLs by either

(1) Specifically disclaiming warranty under § 80107, OR

(2) Claiming it is holding as security for a debt (problematic since it is never a creditor.  Id.

(3) Uniform Rules for Collection, I.C.C., state Banks have no liability other than appear to be as listed.
(4) Bank generally not responsible for payments upon forgeries. Unless if fails to disclaim warranty of genuiness.
3. Electronic Bills of Lading

a. SeaDocs.  Failed experiment at electronic clearinghouse for E-BOLs.

b. Bolero.  Centralized authority keeps BOLs, but banks are uncertain as to their status so their uptake has been extremely limited.

c. eGlobal Trade.  Also having problems.

d. Comité Maritime International.  Has a set of rules dependent on private key system to handle electronic BOL.  See p. 210 for details.
V. Letters of Credit
A. General Principles
1. Banks deal in paper not goods.  See UCP Art. 4.
2. Major difference b/t UCP and UCC is that UCP has no provisions for refusing to pay b/c of fraud.

3. Documents must strictly comply.  J.H. Rayner (refusal to pay credit allowed b/c “Coromandel groundnuts not “machine shelled groundnut kernels,” even though both are same thing).

a. HOWEVER, if error is clear (i.e. typographical error), dishonor not justified.  Voest-Alpine.  However, some jurisdictions take Hanil Bank approach where dishonor for noncompliance justified.
4. Governing document is the commercial invoice
a. Note that even if buyer doesn’t pay, seller bank still has to pay.  This is not a suretyship contract.  Nonetheless, if seller bank or buyer bank gets into trouble, they are minimally assured by possession of the bill of lading which they can resell.

b. If buyer bank defaults on letter of credit, it is unlikely any other seller bank will accept its letter’s of credit.

c. If seller and buyer bank go bankrupt, U.S. government will make good on any letter of credit for under $100,000.

i. Standby Letter of Credit or Certificate of Inspection can protect self.

B. U.C.C.

1. § 5-108 (letters correspond)
a. General Rule. Bank must honor presentation that strictly complies, by the standard practice of financial institutions, as determined by court. See also (e).

(1) Courts have construed UCC strictly.  While many would not allow immaterial variance to excuse performance, virtually any substantial variance does.
b. Duty to Honor or Respond w/in reasonable time.  Within 7 days of presentation, Bank must either honor, or notify all discrepancies (any not specified are waived), if document allows more than seven days.  Bank may ask for applicant’s waiver, but need not do so.
c. Estoppel.  Can’t assert discrepancy if timely notice is not given of it. 

d. Fraud/Forgery Exception.  Failure to comply with (b) for reason of fraud or forgery, see § 5-109, does not estopp later assertion.

e. Obligation to observe standards of practice of financial institutions.
f. Limitations on Issuer Liability and Errors.  Not responsible for

(1) Performance or non-performance of underlying obligation.

(2) Other’s acts or omissions.

(3) Observance of standards of other than (e).
g. Inapplicability of Non-documentary Conditions.  Only stuff in writing matters.

h. Documents.  If dishonoring occurs, issuer either returns documents or holds at disposal of presenter.

i. Other. Party honoring as required by section
(1) Has right to immediate payment.

(2) Takes documents free of claim of beneficiary or presenter.

(3) Generally barred from seeking damages for apparent defects.

(4) Has their performance discharged.

2. Fraud and Forgery § 5-109.  
a. “Unless otherwise agreed [bank] assumes no liability or responsibility for the genuineness, falsification or effect of any document which appears on such examination to be regular on its face.”  No liability for paying if document appears to strictly comply, but . . . 
b. Issuer may in good faith dishonor if honoring would “facilitate a material fraud by the beneficiary on the issuer or applicant.” (a).
i. Cmt. to § 5-109 defines as “beneficiary has no colorable right to expect honor.”  2% shortage of qty. would not be enough.
c. No fraud exception for confirming bank paying good faith, even if fraud exists.
d. Compare to U.N. Convention on Indep. Guar. where satisfaction of underlying obligation justifies non-payment.  U.C.C. only requires that person nominated person “had given value in good faith and without notice of forgery or material fraud.”
C. UCP 500
1. Applicability
a. Generally must be incorporated, though some cts. have deemed customary.

b. In U.S., UCP governs if incorporated by reference, under the UCC.  Takes precedence over conflicting U.C.C. provisions.
2. Art. 13
a. Standard of Examination.  Banks must examine docs with “reasonable care” to determine their compliance with stated terms and conditions.  Determination of compliance made “by international standard banking practice” as defined by UCP.

i. In practice, this means that only practice in accord with UCP is taken into account.

ii. Court decisions (though its pretty thin).

iii. ICC Book (but no court has actually looked at them yet). The ICC has a whole book on standard banking practices.

iv. Strict compliance of meaning.  Glencore (Words need not be exactly similar, though meaning must. Inv. “Any Western Brand—Indonesia” sufficient to pay LC saying “Origin Any Western Brand”)
b. 7 Day Examination Period.  Issuing, Confirming or Nominated Bank (acting on their behalf) has “reasonable time,” but no more than 7 days to determine facial compliance.

c. Any conditions with which compliance may not be demonstrated by presenting a document are invalid.

3. Discrepant Documents and Notice.  Art. 14.  
a. Independence Principle.
b. Facial Non-compliance.  Banks may refuse to take up documents in non-compliance.

c. Duty to reimburse.  If bank authorized by issuing bank pays, issuing must reimburse and take up documents.

d. Request for Waiver.  If docs non-compliant, issuer may approach applicant for waiver. (90% of the time, buyer waives).
e. Notice of Dishonor.  If bank dishonors, it has reasonable time up to 7 days to notify.  Notice must include specific discrepancies and whether it is returning or holding documents.

i. Because reason in LC context is efficiency (discourage questioning after the fact), reliance not absolutely necessary.  Bank of Taiwan.
ii. Failure to assert basis for dishonor prevents later assertion.  Bank of Taiwan.

f. Failure to comply with UCP.  If dishonoring bank fails to comply, it can’t claim non-conformity as defense.

i. In Anglo-American law, may be later asserted so long as it doesn’t deny beneficiary opportunity to cure defects.

4. Disclaimer on Effectiveness of Documents.  No liability for effectiveness of docs.  Art. 15.
5. Disclaimer on Transmission of Messages.  No liability for errors in transmission, translation or interpretation of technical terms and can refuse to translate docs. Art. 16.  
6. Disclaimer of Acts of an Instructed Party.  Issuing bank responsible for funds not received by Claiming bank from Reimbursing Bank. Art. 18.
7. LC must match up with commercial invoice (which is controlling). Art. 19.
VI. Standby Letters of Credit

A. UCP 
1. Applicability.  
a. Generally must be incorporated, though some cts. have deemed customary.

b. In U.S., UCP governs if incorporated by reference.  NOTE: UCP has no fraud provisions, but since the U.C.C. does, those control.
2. Substance.  See supra, p. 10.
3. Compliance.  Art. 13(a)
4. Fraud. No fraud provision, though courts will interpret use gap fillers like UCC or UN Conv.

5. Caveat.  Formally include SLCs, but are generally not incorporated in them.

B. ISP 98

1. Applicability.  May be incorporated, but not yet deemed customary by cts.  No litigated cases on books.

2. Incorporate UCP.

3. Compliance.  Must be strict though courts have held that obvious mistakes (e.g. typos) don’t justify dishonor.

4. Non-compliance.  Rule 4.02 Issuer only req’d to examine docs for inconsistency with each other only to extent provided in standby.

5. Fraudulent Presentation

a. If bank pays wrong beneficiary, it must pay actual beneficiary a second time, applicant will then be on the hook.  This is a major weakness since loss is placed on applicant.
b. Fraud, abuse or similar matters are no defense to dishonor, though local fraud laws of course still apply. Rule 1.05.

C. U.C.C. Art. 5

1. Applicability.  If agreement incorporates UCP, UCP governs unless UCC provisions are “non-variable.”  UCC § 5-116(c).

2. Other provisions.  See infra, p. 10.
D. UN Convention on Independent Guarantees and Standby Letters of Credit

1. Applicability. 
a. WHO: Four nations have signed, including US but we haven’t ratified.

b. When:
i. Issuer/guarantor is in Contracting State, OR

ii. Ag. Incorporates law of Contracting State, OR

iii. Document expressly incorporate.

2. Choice of Law.  Presumed to be that of issuing State.  UNLESS Art. 21 explicitly incorporated and other State specified.

a. Note: Forum is independent of law.

3. Standard of Examination
a. Issuer must act in good faith and with reasonable care.  This cannot be disclaimed.  Art. 14.

b. Bank should examine documents for facial conformity with “due regard for generally accepted standards” for LOCs.  Art. 16, 14.

c. Time.  Reasonable time, but no more than seven days.
d. Fraud.  See infra, p. 10.
VII. Fraud and Forgery

A. U.C.C. (LOCs and SLCs). § 5-109
1. Docs v. Underlying Transaction:

a. Fraud on Docs perpetrated by anyone sufficient to stop payment.

b. Fraud in transaction must be by seller on beneficiary.  See 
2. Bank MAY dishonor if: § 5-109(a)

a. Bank my refuse to honor in good faith if 

i. Presentation appears to strictly comply, AND

ii. Required document is forged or materially fraudulent, OR honor would facilitate material fraud by the beneficiary on the issuer or applicant.
b. BUT, bank must pay if honor demanded by

i. Nominated person, giving value in good faith.

ii. Confirmer

iii. Holder of draft drawn under LOC.

c. (a)(2) allows “issuer acting in good faith” to “honor or dishonor in any other case.”  In practice though, most banks just pay in order to minimize litigation.

3. Buyer can enjoin bank payment if it proves that:
a.  Fraud is material, AND
i. “Beneficiary has no colorable right to expect honor and where there is no basis in fact to support such a right to honor.”  Cmt. 1.
ii. Mid-America Tire.  “Fraud that has so vitiated the entire transaction that the legitimate purposes of independence of the issuer’s obligation can no longer be served.” (holding that seller’s material misrepresentations regarding goods was sufficient to justify withholding of payment when seller knew of non-conformity and shipped anyway).

iii. If fraud in transaction, must be serious.  Sztejn
b. Fraud is intentional, AND
i. Sztejn v. J. Henry Schroder Banking. Preventing enforcement of LC may be appropriate when Bank aware of serious and intentional fraud in the transaction (e.g. non-shipment, worthless goods or common-law fraud).  Bank may elect not to pay).

ii. Can be fraud in the transaction or fraud in documents.

c. All other procedural requirements must be met, BUT
i. If TRO, P shows likelihood of success and irreparable injury.  American Bell.

d. Duty to Pay Confirming or Advising Bank.  UCC requires issuer to pay upon presentation of facially conforming documents, to confirming bank or advising bank, even if documents are forged, if they paid on good faith without notice of fraud.

4. In practice, it is really tough to prove fraud in a documentary transaction.  This is different in the standby letter of credit.

5. Likely not disclaimable.  UCC § 5-103(c).  Lists a number of things you can’t contract out of, but doesn’t 5-109.  Therefore, under UCC, you could disclaim 5-109, but law generally doesn’t let you contract out of tort.

6. NY cts. particularly receptive b/c of their particular adoption of UCC.  Held that fraud by beneficiary’s agent sufficient despite documents incorporating UCP.

7. U.S. fraud doctrine has spread to almost all of the developed world.

a. UK, France, Canada, held that UCP does not preempt domestic fraud law.

b. Still specific notions of “fraud” differ:

i. Who makes mistake?  Under UK, third party representations don’t justify dishonor (i.e. carrier falsified shipping docs).

ii. Is scienter (evil intent) required?
B. UCP.  
1. No explicit fraud provision, though cts. will interepret one through UCC.
C. U.N. Convention on Indep. Guar. and SLCs

1. Non-payment justified when:

a. Document is not genuine or falsified

b. No payment due “on the basis asserted” 

c. The demand “has no conceivable basis.” Art. 19 . . . 

a. Contingency or risk has undoubtedly not materialized

b. Ct. or arbitral tribunal invalidated underlying debt or obligation. 

c. Underlying obligation to beneficiary has been fulfilled.

d. Fulfillment has been willfully prevented by beneficiary’s willful misconduct.
2. Provisional Court Measures. Ct. may enjoin payment for Art. 19(a)-(c).  
a. Willful misconduct is excluded as basis for nonpayment.
VIII. E-Commerce
A. E-Contracts

1. U.S. Principles

a. U.C.C.  Very flexible, key is proving intent to contract. § 1-201.
b. E-SIGN Act

i. E-Signature cannot be denied effect soley b/c in electronic form.  § 101.

ii. Electronic signature valid is an “electronic sound, symbol, or process attached to or logically associated with a record and executed or adopted by a person with the intent to sign the record.” § 106(5).

· Burden of Proof upon person seeking enforcement.
iii. States can go farther if they want to.

iv. Agents.  Cannot be denied effect so long as action is “legally attributable to the person to be bound.”
v. Electronic records satisfy Statutes of Frauds if they can be retained and reproduced as they existed at the time of forming the K.
c. UETA promulgated by Nat’l Conf. of Comm. on Unif. State Laws.

i. E-Signature cannot be denied effect soley b/c in electronic form.  § 7.

ii. K may be formed by electronic agents.  § 14.

iii. Attribution if you can show person signed.  § 9.s
2. UNCITRAL Model Law on E-Commerce

a. Contracts

i. Attributable if done by person or by their agent.  Art. 13

ii. Can be relied on if parties have agreed on a verification procedure. Art. 13.
iii. Addressee never entitled to rely upon if knew or should have known message was from person.  Art. 13.

iv. Parties may request acknowledgment for agreement to be binding.
3. UNCITRAL Model Law on Electronic Signatures

a. Parties are allowed to vary provisions when enacting.
b. Requires method which is as reliable as is appropriate for transaction.  
4. EU Directive
a. Signatures are data in electronic form used to authenticate other electronic data. Art. 2. Technologically neutral.
b. Signature may not be denied effect b/c electronic.  Art. 5.

c. Certification Service Providers (i.e. Certificate Authorities) 

i. Supervised by country were established. Art. Art. 3

ii. Liable for certifications they issue.  Art. 6.
B. U.S. Principles

1. Statute of Frauds

a. UCC Definition of writing.

b. Signature.  Any symbol used to authenticate a writing.  § 1-201, Cmt. 39.

i. “A record or signature may not be denied legal effect or enforceability solely because it is in electronic form.” UETA § 7(a).

c. Record must be in perceivable form.  

i. Exceptions. § 2-201

· Merchant’s Confirmation Exception.

· Special Manufacture 

· Estoppel.

· Payment for goods made and accepted.
d. Record “means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form.
2. Offer and Acceptance.  UCC

a. Art. 2.  Has nothing about offer and acceptance, it leaves it to the common law.

b. Under common law, you can treat machines as surrogates.

c. Really what’s going on is that parties agree to a trading partner agreement.  This works well in closed system but doesn’t work so well in open system.

d. Utah passes first digital signature act. Which said if there was a digital signature using PKI, you had a contract.

e. CA passes law with far more liberal signature requirements.

f. There is no Federal law on digital signatures.

g. Uniform Electronic Transactions Act drafted by national conference of commissioners on uniform state laws.

h. § 7(c).  Electronic signature satisfies law when required.  Burden of Proof.  “If requested by a person against which enforcement is sought, the person seeking to enforce the transferable record shall provide reasonable proof that the person is in control of the transferable record.  § 16.
3. Electronic Signatures. 

a. E-Sign Act specifies that UETA governs

· Has equivalent to 7(a), (b), but not (c) and (d).

· E-Sign Act was enacted with a negative preemption section which states that if you use UETA before 1999, it preempts Federal law.

In CA, they modified UETA and implemented it.

UETA will be really difficult to amend b/c you have to write it then convince 50 states to adopt it.

b. At this point, US states have to either follow UETA or E-Sign, however, they can tinker at the margins (set presumptions of validity).

c. Florida statute is currently being enacted by states.

d. Agents.  It’s pretty clear that you are normally bound by computer agents.  E-Sign Act § 101(h).  But what happens when they malfunction.

C. Privacy

1. US Approach

a. PII is not your IP, and you can’t take it from people who discover it.

b. US adopts a sector specific approach.  FCRA gives you protection.
2. ‘EU Privacy Directive
a. Personal data may only be processed with the consent of the person.

b. Individual Rights

i. Access data on request

ii. Request deletion w/o cost.

c. Prohibition against transferring data to States without “adequate protection.”  Art. 25

i. 2000 Safe Harbor.  U.S. data processors can access data if either (1) formally agree to EU oversight or (2) Signup with private privacy group approved by FTC and DOT (e.g. Truste or BBB On-line) or (3) demonstrate that relevant U.S. laws are equal to the Directives.

Transfer of Technology

IX. Franchising
A. Intellectual Property

1. Patents
a. 1883 Paris Convention.  100 signatories.

i. 12 months to register patents in other countries

ii. Your own worst enemy. After 12 months, rt. is lost since countries may reject as already patented elsewhere.

b. Patent Cooperation Treaty. 50 countries.
i. Holders may register with International Searching Authorities (ISAs) who issue advisory opinion regarding patentability.  These opinions carry great weight with many countries and facilitate registration.
c. Current system is prohibitively expensive for smaller companies: Either you register everywhere within 6 months, or you lose your rights.  The solution according to Spanogle is to continue improving device and patent those improvements.

d. European Patent Convention.  Allows for single registration and subsequent protection in EU countries.
2. Trademarks

a. 1957 Paris Convention.

i. 6 months to register trademark in other Signatory states.

ii. If patent is sufficiently well-known, it may still be registered after 6 months if someone else hasn’t registered first.

b. The Vienna Trademark Convention (not ratified) creates centralized registration authority.
3. Copyright. Most countries afford such protection by default, so long as appropriately marked.

a. Universal Copyright Convention. “©” mark demonstrates copyright.
b. Berne Convention suspends registration requirements in countries other than originating countries.  Minimum copyright term is 50 years, though countries can give more.
4. Know how.  Very difficult to protect legally.  Economic Espionage Act prohibits stealing know how for foreign govs.
B. Types of Franchising

1. Direct Franchise.  Zor gives Zee single outlet.
2. Master or Area Franchise.  Zor gives Zee area and rt. to sub-franchise.

C. Typical Agreements.  Glickman’s Typical Fast Food Agreement.  
a. Financial Terms

b. Time and geography.

c. Handling of intellectual property.
d. Quality Assurance.  Product and operational.

e. Royalties and Advertising Contribution.

f. Equipment

g. Site Selection.

h. Minimum Insurance and indemnification.

i. Termination terms.

D. Regulatory Considerations
1. Franchise Laws.  Often States will require disclosure and cooling off before signing an agreement.  Typical provisions include.  See Franchise Act, Alberta, Canada
a. Disclosure is main provision.  

i. Penalties for fraud or insufficient disclosure.
ii. Disclosure to gov. agencies as well as zee.
2. Antitrust Considerations

a. Tying Concerns.  Generally forbidden by antitrust law, but U.S. cts. will allow for franchises if two products are integral to each other.    See Krehl v. Baskin Robbins (ice cream and franchise were integral to each other  therefore zor could require purchase from it of former).
i. Mitigating Factors. Existence of less restrictive alternatives, see Susser v. Carvel Corp., or trade secret is involved and disclosure of secret could not be avoided, See Chock Full O’ Nuts (FTC).
ii. EU:  Measures necessary to strictly necessary to protect “identity and reputation” are OK.  Pronuptia.
b. Pricing.  Can’t require, but can suggest.

c. Territorial division.  
i. U.S. allows within franchises.  See Sylvania.  
ii. Less clear in Europe.  See Pronuptia (holding intrabrand customer divisions illegal; also zor can’t prohibit zees from purchasing from each other).
X. Counterfeit and Gray Market Goods
A. Counterfeit Trademarked Goods
1. Tariff Act of 1930 § 1526.  Bars unauthorized importation of goods bearing trademarks of U.S. citizens when those marks are registered with PTO.
a. Importer bears burden of showing authority to import.

2. Remedies

a. Seizure
i. Customs will seize and owner has 30 days to consent or prevent importation.
ii. Importer must then has 60 days to appeal by filing with Custom’s district director.  Director can mitigate or remit forfeiture for liquidated damages.  If damages greater than $25k, appeal is filed with Custom’s headquarters.

iii. Importer can protest district director’s decision within 90 days of the decision.

iv. If protest is denied, importer can appeal to ITC within 6 months.

b. Treble damages and attorney’s fees for people knowingly trafficking in goods with counterfeit mark.  Trademark Counterfeiting Act of 1984.
c. TRO. One can always sue producer and exporter for a TRO under FCRP 65(b) assuming personal jurisdiction is proper.  

3. Suspicion of Infringing Mark.  No written consent required if both importer and owner are subject to common control as a structural matter.  U.S. v. Eighty-Three Rolex Watches (5th Cir. 1993).
B. Confusing Goods
1. Confusing Mark. goods will be released if mark is made incapable of being made confusing.

a. Confusion is determined using the ordinary consumer standard.  Montres Rolex SA v. Snyder (2d Cir. 1983).

C. Copyrighted Goods
1. Piratical copies.  19 CFR 133.42(b).  “Actual copies or substantial copies of a recorded copyrighted work, produced or imported in contravention of the rights of the copyright owner.”
2. Burden on owner, not importer.  Compare with counterfeit trademarks.
3. Independent Determination.  Customs can make its own determination and destroy goods if it wants. 

4. Contributory Infringement.  Devices capable of infringement may be imported so long as there is a substantial noninfringing use.  ROMless computers.
D. Gray Market Goods
1. Tariff Act, § 1526.
a. A “foreign manufactured good, bearing a valid United States trademark, that is imported without the consent of the United States trademark holder.”  K Mart.

b. Protection limited to U.S. citizens, unlike § 42 of Lanham.

c. Common Control Exception.  U.S. customs allows gray market re-importation when foreign owners and US owner are the same or affiliated.

i. Importation barred.
(1) Products manufactured abroad under U.S. license may be interdicted if companies not subject to common control.  K-Mart v. Cartier.
(2) Domestic licensor of foreign-owned mark may prohibit importation of goods from foreign owner.  K-Mart.
ii. Importation OK.
(1) Domestic subsidiary/registrant of U.S. trademark gets competition from third-party’s purchase and importation of foreign manufactured goods.  K-Mart
2. Lanham Act § 42.  Prohibits importation of goods that copy or simulate a registered U.S. trademark.
a. Material difference required by some cts. in order to stop importation.  Lever Bros. (Common control exception inapplicable when re-imported goods materially differ from the domestic goods; Lever).
3. Customs regulations allow importation of gray market goods when

a. Goods are identical, or

b. Gods bear a conspicuous label states that “This product is not a product authorized by the United States trademark owner for importation and is physically and materially different from the authorized product.”

4. Copyright Act. § 103, 602.  Prohibits importation of copyrighted goods w/o owners consent. UNLESS:

a. First Sale Defense states that lawful purchaser of copyrighted item can resell it without owner’s permission. L’Anza Research
5. Lever Bros. v. United States (DC Cir. 1993)
F:  Lever and its foreign affiliate made “Sunlight” dishwashing liquid and sold in U.S.  U.S. affiliate sued on grounds that import was causing brand confusion because both looked similar.  Customs allowed import under the “affiliate exception.”

· Ct. rejects customs argument.  Customs argues that § 42 of Lanham act only applies to copies or simulations and those cannot be made by an entity which actually owns its copyright.  Affiliate-produced copyrighted products are by definition genuine.

Main concern is confusion and that is not reduced b/c affiliate made product.

Customs has burden of justifying exception, and did not carry burden b/c statutory presumption is importing confusing marks is illegal.
6. Other Jurisdictions

a. Japan.  Parker Pen Case (Tokyo Dist. Ct.).  Parallel importation of Parker Pens legal because 

i. Mark indicated manufacturer, not distributor, as source of goods.

ii. Pens were equal quality.

iii. Domestic mfr. good will based on status as exclusive distributor.

iv. Parallel importation promotes competition

v. Parallel importer did not benefit from domestic’s advertising.

b. Europe.  Trademark rights can prohibit gray market imports into the common market if the first Sale was in the EU.  If it was outside, holder can bar importation.  Silhouette v. Hartlauer.
E. TRIPS, part III.  Enforcement of Intellectual Property Rights
1. Members can stop importation of infringing goods. Art. 44.

2. Covered Goods.  Art. 51
a. FN 14. 

i. Counterfeit goods: “goods, including packaging, bearing without authorization a trademark which is identical to the trademark validly registered in respect of such goods, or which cannot be distinguished in its essential aspects from such a trademark, and which thereby infringes the rights of the owner of the trademark in question under the law of the country of importation; 

ii. Pirated copyright goods: Copies made without the consent of the right holder or person duly authorized by the right holder in the country of production and which are made directly or indirectly from an article where the making of that copy would have constituted an infringement of a copyright or a related right under the law of the country of importation.
3. Damages

a. Signatories may order infringers to compensate holders when they knew or reasonably should have known they were infringing.  Art. 45.

b. States can dispose of goods without compensation of any sort.  Art. 46

c. Authorities can order infringer to notify holder unless effort would be disproportionate to violation.  Art. 47.

d. States can require asserting holders to indemnify D’s if no harm found.  State is only entity that can be immunized from liability.  Art. 48

4. Provisional Measures.  Governments will have the authority for ex parte hearing and temporary injunctions.  Art. 50.

5. Mandatory Destruction of Goods.  Re-exportation and obliteration of trademark are basically eliminated as measures, destruction of goods is what is required.  Art. 59.

Foreign Direct Investment

XI. Structures
A. Branch or Subsidiary

1. Determined in part by local laws. Some nations, particularly developing ones, require or strongly incentivize locally incorporated subs.

2. Control

3. Liability

a. Note that the U.S. is more prone to applying laws, particularly tax laws, extraterritorially.  Other countries are more restrictive.

b. Ct. of EU has held that wholly-owned subs subject parents to liability under economic unit theory. Other counties adhere to the formal difference more strictly.
4. Duty to sub’s S/H.   Often complicates transfer pricing.
5. Taxes.  Most countries treat branches and subsidiaries similarly in terms of taxable income.  Usually withholding taxes, regulated by treaty, govern dividend distribution and other transfers from host country to origin country.

6. Deductability of Losses:  You can deduct losses for a branch.
7. Dividend Payments and repatriation
B. Corporate Forms.

1. Most nations have two types of corporations: large and small.  Often they are governed by different provisions.
2. German Corporate Forms:  AG v. GmbH

a. GmbH is like a private limited liability company.  Most popular for U.S. subsidiaries.

i. Less regulation than AG.

ii. S/H can require S/H approval for virtually any issue.

iii. Few statutory S/H protections.

iv. Most popular form of company in Germany (150x more GmbH than AG).

v. Sh. not really traded.

vi. S/H meetings can be anywhere.

b. AG is for large publicly traded corporations.

i. Extensive statutory protection for S/H.
ii. Most terms in articles of incorporation are statutorily defined. 

iii. About 20% of sh. traded on public market.

iv. S/H meetings must be in Germany.
c. Codetermination and Two-Tiered Management.   Management Board (Vorstand) and Supervisory Board (Aufsichtrat) for companies with more than 500 workers.
3. Societas Europae
a. Formation
i. Merger of two or more existing public limited companies from at least 2 different EU Member States.

ii. Through a holding company holding companies in two different member states.

iii. Bu formation of a subsidiary of companies from 2 different member states.

iv. By the transformation of a public limited company which has for at least two years had a subsidiary in another Member States.

b. Advantages
i. Single registration allows business to operate in any member State without having to re-register.

ii. S.E. still registers with national authority where it has its administrative head quarters.

iii. Will still be taxed like any other company operating under that national authority.

c. Workers. Have to apply law of place where the majority of the workers lie.
C. Greenfields versus Acquisition

1. Privatization

a. Issues

i. Adequate Legal Framework.  Constitutional protections, internal conflicts of law issues (regional or federal law applies?).

ii. Government Approval Process. Can be cumbersome and often there are requests for bribes.

b. State Enterprise Privatization Act (Poland).

i. Shares are offered by Minister of Transformation of State Ownership which may refuse sale on the grounds of the company’s economic condition or an important interest of the State.

ii. Employee contracts are voided.

iii. Purchases of over 10% by foreign entities must be approved.

iv. Means of distribution.  Public auction, publicly-announced offer, or through negotiations initiated on he basis of pubic invitation.

v. Employees have right to acquire up to 20% of company on preferential terms, in this case at half-price.  BUT combined value can’t be more than average pay for last 12 months x number of employees acquiring stocks.

vi. Also allows for the liquidation of company.

2. Acquisition

a. EU Merger Control Regulation

i. Threshold Issues

(1) Mergers occur when control is acquired through equity or contract.  Includes companies created by through joint venture.

(2) Community Dimension Mergers.  Mergers occurring outside Europe are subject to Commission jurisdiction if they have worldwide revenues of €5B or EU revenues of €300M. These thresholds were subsequently lowered where a merger involved 3 EU States, but we don’t know how much.

(3) Exceptions to Commission Jurisdiction.  

· If 2/3s of activities take place in one Member, its laws apply.

· Members can oppose mergers on security, preservation of media plurality, financial institution regulations and other legitimate interests.

· Members can ask for Commission investigation of smaller mergers if they are likely to create dominant position in Member market.
(4) Extraterritorial Reach.  Agreements made in EU even if businesses are outside are subject to EU law.  Wood Pulp. 

(5) Time Limit.  EU has 4 months to make determination.
ii. Substantive Rules

(1) Commission must review mergers where competition “would be significantly impeded.”

(2) Can consider factors such as “the interests of the intermediate and ultimate consumers, and the development of technical and economic progress.”

(3) Joint ventures can also be subject to regulation if they meet the concentration thresholds.

XII. Host Country Regulation

A. Currency Controls

1. Restrictions on foreigner’s access to domestic borrowings, even in local currency.

2. Restrictions on local borrowing of foreign hard currency holdings.

3. Restrictions on access to and transfer of local foreign hard currency holdings

4. Requirements to use minimum investments of foreign currency.

5. Requirements to deposit profits in local banks.

B. Transfer Pricing

1. Puts U.S. firms at a disadvantage because foreign-owned companies operating in U.S. pay a fraction of the taxes U.S. firms do.

2. Price v. Standard Oil Co. (U.S. 1945).  Standard Oil used transfer pricing to minimize Venezuelan tax burden. Min. sub. S/H bring derivative suit against sub Bd. and maj. S/H (parent).  Reversed lower ct. SJ for D.

a. Defense is business judgment rule, Ct. responds (1) This is a BFD case outside the scope of the BJR and (2) there is a clear market price which they are pricing under.

b. Applying Price implies two problems:  (1) Foreign country may not have similar provisions. (2)  You can try to bring case in U.S. but there are SMJ, SJ, and forum issues not to mention choice of law issues.
3. Best way to deal with it is by adhering to arm’s length transaction.

4. Controlling Transfer Pricing.
a. May be challenged by minority shareholder as fraud in most countries.  See Price v. Standard Oil.

b. Tax treaties are a newly emerging tool to deal with problem, however, developing nations are typically at an enforcement and knowledge gap.

C. Insolvency
1. Jurisdictional Approaches

a. Territorial.  Proceedings must occur where property is located.  This is the governing norm.

b. Universal.  One central proceeding occurs and creditors must submit claim or will be barred.  Ideally, one substantive law would be used.
2. U.S. Law

a. § 304 Bankruptcy Reform Act of 1978.  Foreign Representative may commence proceedings in U.S. ancillary to foreign proceedings.  U.S. ct. has broad equitable powers to force the turnover of U.S. assets to foreign representative or order other actions.

b. Stays.  § 304 allows foreign representative to come to U.S. and ask U.S. courts to protect assets of debtor.  And if assets have already been disposed of in the last 30 days, to get assets back.  In the U.S., U.S. creditors will still get paid first.
c. U.S. just enacted U.N. model law.

3. EU Developments.  EU passed some modest laws. Primary importance is its use of the “centre of main assets” concept.

4. U.N. Model Law on Insolvency.  

a. Signatories recognize that only one foreign state can have main proceeding.

b. That recognition doesn’t prevent initiating a domestic proceeding.

c. Domestic proceeding supersedes foreign one.

d. Foreign proceeding is main one if located in “centre of main interests.”

e. If there are two or more proceedings, there should be cooperation.  For example, 

i. Awarding assets to representative of foreign proceeding.

ii. Creditors can file claims in any proceeding.

f. States can make exceptions for entities (e.g. banks, insurance companies).  Recognition by other States of exceptions depends on comity.

g. Foreign Representative

i. Empowers signatory to send foreign representative abroad, also allows signatory to create a public policy exception.

ii. Gives rep. standing.

h. Notice provision whereby domestic and foreign creditors are to be notified of proceedings.

i. Once notified of foreign proceeding, ct. may order stay of domestic proceedings.  Art. 19.

j. Even if foreign proceeding is recognized, domestic cts. still can order their own proceedings.

k. If there are multiple non-main proceedings, one cannot be given priority over another.  Art. 30

l. Problems with it:

i. No choice of law provision.

ii. Can be enacted in whole or in part.

m. Even under this law, local creditors get paid in full first.

5. Stays

a. There is a movement to eliminate the grab rule and allow cts. to “stays”.

b. Can be automatic, though this is unlikely, usually creditors have to ask for it.

c. U.S. ct. can accede to foreign proceeding.

XIII. Project Finance

A. Parties

(1) Sponsor.

(2) Project Owner.

(3) Lenders

· Commercial Banks

· Multilateral Institutions (IMF)

· Bilateral (OPIC)

(4) Guarantor

(5) Contractors

(6) Purchasers

(7) Host Government 

B. Risks

1. Construction overruns

2. Currency Risks

3. Mkt. Price

4. Demand Risks

5. Expropriation
C. Basic Concepts, Risk Identification and Contractual Considerations

1. Project financing is based on the merits of the product as opposed to the sponsor.

2. Advantages

a. Nonrecourse Debt Financing.

b. Off-Balance-Sheet Debt Treatment.

c. Highly Leveraged Debt.  Prevents keeps cash and doesn’t dilute equity.  Ratios around 75% to 101% leverage are not uncommon.

d. Avoidance of Restrictive Covenants for sponsoring company.

e. Favorable Financing Terms.  In some cases, project risk is more favorable than sponsor risk.

f. Internal Capital Commitment Policies.  

3. Disadvantages.
a. Interest Rates.  Typically higher than direct loans made to sponsor.

b. Risk Identification

i. Design and Engineering Risks: Delay,  cost overruns, supplier problems.

ii. Operational Risks:  Technology failure, legal changes, uninsured losses, change in price of raw materials, demand shifts, negligence.

D. Financing Private Energy Projects in the third world.

1. Private Sources. Private Placements (equity or debt) within the U.S. or abroad (abroad avoids registration issues).  Also, placements to “qualified institutional buyers” § 144.

2. Public Sources.

a. Multi-lateral Sources. IMF and World Bank (IFC and MIGA).

b. Bilateral Sources. OPIC. Mitigation:  Insurance like political risk insurance through people like OPIC; U.S. Ex-Im Bank.
E. Types of Loans

1. Loan Types

a. Construction Loan.  Shorter term loan.

b. Takeout Loan.  Longer term loan, usually takes over construction loan.
2. Secured v. unsecured

a. Unsecured Loans.  Not secured by specific assets.

b. Secured Loans.  Secured by particular assets.
F. Lender Risks

1. Operating Performance.  Venture may not function sufficiently profitably.  This is the central concern.

2. Appraisal.  Are assets properly appraised.

3. Price of Product.  

4. Enforceability of Product Contracts.

5. Special Project Risks
G. Asset-Based Financial Engineering.

1. Lenders want to ensure that cash flow is sufficient to service debt and will often insist on demand assurances, often contractual.

a. Take-if-Offered Contract.  Customer must buy if product offered.

b. Take-or-Pay Contract.  Purchaser must pay whether or not offered, with payments for non-received goods credited against future purchases.  Cts. more readily imply force majeure clause here than in Hell-or-High-Water Contracts.

c. Hell-or-High-Water.  Purchaser must pay no matter what there are no outs if output doesn’t happen.  Still, foreign cts. are often reluctant to enforce.

d. Throughput Agreement.

e. Cost-of-Service Agreement.  Purchaser pays percentage of costs for guaranteed percentage of output.

f. Toiling Agreement.  Not really relevant.

g. Pricing issues:  Will pricing be fixed or variable?  If variable, what is the benchmark?
2. Land.  Who has title to land?  How do you find out?

3. Lenders will usually require security in the form of liens on income or properties.

a. Assignment Issues

i. Ex.  World Bank had assignment on profits, project then sold the right and Warsaw court says sale takes precedence over assignment.
ii. Assignment of buyer contract to bank.  FIGURE THIS ISH OUT FROM BOOK.

(1) First-in-time.

(2) First-to-notify debtor is first in priority.
b. Often if land is leased, income collateral is all there is.

c. For lender then, type of buyer contract is important in determining risk. 
4. Defenses against unconditional project support obligations

a. Force Majeure

i. Acts of god, interference of civil or military authorities.

ii. However, if not specified, cts. usually reject regulatory changes as grounds for invoking.  See McLouth Steel Corp. (finding environmental law changes did not excuse performance).

b. Impracticability.

i. U.C.C. § 2-615.  

ii. Common law’s three prong test

(1) Unexpected contingency occurred.

(2) Non-occurrence was an assumption of contract.

(3) Performance is rendered commercially impracticable.

iii. International Mineral.  Ct. voided take-or-pay agreement by interpreting “unable” provision in contract with U.C.C. § 2-615 and that promulgation of environmental regulation constituted an event beyond the reasonable control of buyer. 
iv. Eastern Airlines v. McDonnell Douglas Corp.  McDonnell argued that its voluntary compliance with U.S. government request to provide planes during Vietnam War DID constitute force majeure, even if compliance was voluntary.

v. Most countries take one of four approaches:

(1) Restore parties’ original position.

(2) Equitable distribution of costs.

(3) Determine what parties would have agreed on.

(4) Terminate K, unless party against whom relief is sought offers equitable modification.

H. Mitigating Political Risk

1. OPIC, in US, or MIGA, from the World Bank, provide Political Risk Insurance

2. Doesn’t usually cover lack of cooperation from government, rather more serious risks.

3. Getting an international financial institution helps to mitigate risk because governments are less reluctant to fuck with them.

4. Also, getting local banks involved is a good thing.

I. Enforceability of Take-or-Pay Agreements

1. Some countries limit enforceability of these agreements.

J. Securing loan

1. Ideally not secured by sponsor, rather by owner.  Though Banks will often demand sponsor’s commitment. 

2. Purchase contracts, especially hell-or-highwater, are preferred as security.  The nature of the purchase agreements dictate Bank risk and corresponding interest rates increase.

3. Banks may also ask for non-binding comfort letters.

4. Credit Enhancement. Lender may require sponsor to enhance project subsidiaries credit.

a. Limited Guarantees.

b. Standby Letters of Credit.

c. Surety Obligations.

XIV. Liability under the Alien Tort Claims Act

A. Alien Tort Claims Act.

1. Requirements

(1) an alien brings suit for 

(2) a tort 

(3) arising out of a violation of the law of nations.

(4) Jurisdiction over D must be proper.

2. ATS allows laws of nations as rules of decision.  Filartiga v. Pena-Irala (Paraguayan doctor sues Paraguayan official for torture under ATS).
H:  Torture violated law of nations as evidenced in practice, U.N. declarations, and U.S. Exec. Ct. noted existence of Para. law prohibiting torture.

3. Strong/Traditional Reading: Jurisdiction and substantive.
a. Individual Liability.  Kadic v. Karadzic (Victim of Karadzic’s war crimes sues in NY Ct under ATS).
H:  
Ct. could adjudicate claim against individual for certain egregious crimes (ex: war crimes, genocide, torture) when “acting together with state officials or significant state aid.”

b. Corporate Liability.  Doe v. Unocal.  Unocal relied on Burmese gov. to provide security and labor for pipeline.  Gov. used slave labor, torture, rape, killings.

H:  Alien Tort Statute § 1350 allows corporate liability

(1) Under laws and CIL for individuals (Kadic), or

(2) Joint Action.  Conduct sufficiently related to State’s jus cogens violation.
· Willful participation

· Joint action (joint purpose)

· Public function (as in § 1983)

· Conspiracy

· Aiding and abetting.
4. Weak/Sosa v. Alvarez-Machain II Reading:  Only jurisdictional

a. TEST: Court may resort to CIL when it is:

i. Sufficiently definite

ii. Recognized by civilized nations

iii. In accordance with 18th century paradigms.

(1) Assaults on diplomats

(2) Safe passage/neutrality

(3) Piracy

(4) Citing Filartiga and Karadzic, it now includes torture and genocide.

XV. Investing Under NAFTA
A. NAFTA Provisions

1. Signatories must provide equal treatment to other signatories’ states.

a. Signatories could make exceptions such as under Mexican Statute, Title IV requires companies to obtain Secretariat’s approval.  Title VI .  Commission must give its approval within 45 days, if not decided within that, application is presumed applied..

2. However, nation may impose measures to protect life, health safety or environment.

3. Free transfer of profits, dividends, interest .

4. No expropriation without public purpose, due process and appropriate compensation. Though creeping expropriation may still be a concern.

B. Mexican Law

1. Foreign Investment Law of the Mexico

a. Can’t invest in natural resource exploitation b/c reserved for the State. Art. 5

b. Art. 7.

i. Foreigners can only own 49% of co. unless it receives permission of Ministry in certain specified companies.

c. Art. 8, XI.  Participation in drilling petroleum requires State approval.

d. Art. 29 gives approval criteria.  For example, impact on jobs and training, technological contribution, helps industry be more competitiveness.  While government can’t force you to use local content, you can tell them that you will

11.2 on exam, 11.1 not on exam
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