 SEQ CHAPTER \h \r 1Chapter 4 - Agreements for the International Trading of Goods
Introduction - The Basic Transaction
Documentary Sale Transaction

Parties Involved:

· Buyer

· Buyer’s Bank

· Seller

· Seller’s Bank

· Shipper

Contracts Involved:

· Contract for sale of goods between Buyer and Seller

· Bill of Lading - contract for shipment of goods between Shipper and Buyer/Seller (depends on the form of sale)

· Non-negotiable (straight) - shipper promises to deliver the goods to the named consignee

· Negotiable - shipper promises to deliver the goods to the person in possession (holder) of an order (negotiable) bill of lading

· Controls access to and delivery of the goods, so that it is also a DOCUMENT OF TITLE

· Letter of Credit - a promise by Buyer’s bank that it will pay to Seller the amount of the contract price

· Irrevocable - may be revocable or irrevocable, but in a documentary sales transaction it is customarily understood that an irrevocable one is required

· Confirmed - may be confirmed or not

· Confirmed letter of credit includes a promise from Seller’s Bank to Seller that Seller’s bank will pay the contract amount to Seller if Seller produces the required documents evidencing shipment of the goods

· The seller will now have three independent promises to pay:

· from Buyer (sales contract)

· from Buyer’s Bank (letter of credit)

· from Seller’s Bank (confirmation of letter of credit)

· If the letter of credit is not to be confirmed, Seller's Bank will send Seller an “Advice of Credit” notifying Seller of the action taken by Buyer’s Bank

Problem 4.1 - Formation of an Int’l Transaction
Two questions will arise in an international transaction:

1. Which “choice of law” rules will be used?

a. To include a choice of law clause in a contract, one must first find both that a contract exists and that both parties are bound by it

2. What substantive law is chosen by the applicable rules?

· Applicable Laws and Provisions

· CISG Articles 1, 6, 10(a), 17, 18, 19, 35, 36

· CISG is federal law (supersedes UCC where it is applicable)

· Article 95 reservation

· CISG applicable - CISG governs all contracts for the international sale of goods (unless the parties “opt out” under Article 6) between parties whose principal place of business are in the US and other Contracting States

· CISG not applicable - CISG is not applicable when a contract is between parties have places of business in difference States and only one State is a Contracting State, even though choice-of-law rules lead to the application of the Contracting State

· In this instance, US law for domestic sales transactions would govern (UCC)

· EEC 1, 2, 3 4, 5, 7, 8, 9, 10, 21

· Article 4(2) - “characteristic performance”

· In the commonest of all international contracts, sale of goods, there will be a presumption under Article 4(2) in favor of the seller’s place of business

· UCC §§ 1-105, 2-207, 2-314, 2-315, 2-316

· §2-314 Implied Warranty; Merchantability; Usage of Trade

· Under this warranty, a merchant who regularly sells gods of a particular kind impliedly warrants to the buyer that the goods are of good quality and are fit for the ordinary purposes for which they are used 

· §2-315 Implied Warranty; Fitness for Particular Purpose

· Like the implied warranty of merchantability, this warranty arises by implication of law, although it differs from the implied warrant of merchantability in several respects:

· The warranty is created only when the buyer relied on the seller’s skill or judgment to select suitable goods and the seller has reason to know of this reliance

· Breach of the warranty does not require a showing that the goods are defective in any way - merely that the goods are not fit for the buyer’s particular purpose
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· US Courts and the CISG

· Nakata, Filanto, S.P.A. v. Chilewich Int’l Corp., S.D.N.Y. 1992 (93) (FIRST US CASE TO INTERPRET THE CISG)

· Facts - Filanto brought suit for breach of contract against Chilewich, a New York international trading firm.

· Issue - whether an agreement to arbitrate existed between the parties

· Filanto wants to resolve the dispute in New York

· Chilewich wants the issue to be arbitrated in Russia, according to the terms of the Russian contract

· Holding - The court found that an agreement existed based on Filanto’s failure to object to the arbitration clause in a timely fashion. Once Chilewich had started performing, Filanto was under an obligation to notify Chilewich of its objection, and because they did not, they were deemed to have assented to the terms of Chilewich’s offer, which called for arbitration in Russia. 

· The court cites Article 18(1) - which states that silence or inactivity does not itself amount to acceptance. It is probably the prior course of dealing between the two parties and the fact that Filanto did not object to Chilewich’s opening of a Letter of Credit, which led the court to cite the first part of 18(1) which states that a statement made by or other conduct of the offeree indicating assent to an offer is an acceptance.

· Rule - COURTS MAY AVOID CONSTRUING THE CISG TO ENDORSE THE “LAST SHOT” RULE

· Article 8(1) is another option for avoiding the CISG’s “mirror-image” and “last-shot” rules

Problem 4.2 - Commercial Terms, Bills of Lading, Insurance
Regulation of the terms of the bill of lading (the relationship of the carrier to its customers)

· International Conventions

· Hague Rules

· Hague/Visby Rules

· English law

· Hamburg Rules

· US Federal Statutes

· COGSA (Hague Rules)

· Applies inbound and outbound

· Non-responsibility clauses are disallowed, however, the carrier is not responsible for more than $500 per package or unit

· Berisford Metals Corp. v. S/S Salvador, 2d Cir., 1985

· Facts - carrier accepted a sealed container supposed to contain 2000 tin ingots weighing 35 tons, and issued a bill of lading for a container “said to contain 2000 tin ingots.” Upon arrival, two of the containers were empty. 

· Issue - whether a carrier that issues a clean on board bill of lading erroneously stating that certain goods have been received on board when they have not been so loaded should be precluded from limiting its liability pursuant to an agreement binding the parties to the terms of §4(5) of COGSA

· Holding - The $500 per package limitation may not be invoked by a carrier that has issued an on board bill of lading erroneously representing that goods were loaded aboard its ship, regardless of whether or not the carrier acted fraudulently.

· Affirms the principle that once goods are aboard the ship as represented, a carrier may be responsible for misdescription of the apparent condition of the goods loaded by it only upon proof of knowledge or intent.

· Shipper may avoid the package limitation by making a declaration as to the “nature and value” of the goods before shipment and inserted in the bill of lading

· Harter Act (non-conforming pre-COGSA)

In structuring an international transaction, parties must know the differences between:

· Mandatory laws of a state which are binding on the parties and may not be set aside by contractual clauses

· COGSA, e.g.

· Optional laws of a state which may be subject to contrary contractual agreement by the parties, and

· UCC, e.g.

· §§ 2-319, 2-320, 1-102(3), as relevant

· Trade customs and usages which arise out of contractual terms and do not arise out of the law of a state

· ICC’s INCOTERMS, e.g.

· Dominant source of definitions for commercial delivery terms

· Incorporated into international sales contracts either expressly or impliedly

· CISG Article 9(2), UCC §1-205(2)

· An express reference to INCOTERMS will supercede the UCC 

Problem 4.3 - Wars and Other Frustrations
In an international sale of goods, the question will arise whether the circumstances create a complete or only partial excuse from performance

Excuses for performance:

· Traditional Impossibility

· Has been superceded by frustration of contract and commercial impracticability

· Frustration of Contract/Commercial Impracticability

· General characteristics of frustration

· Occurrence of an event after the making of contract

· Exceptionality and unforeseeability of the event

· Alternation of the contract in an intolerable degree

· No fault on the obligor’s part

· English approach

· The Eugenia
· Facts - following Egypt’s nationalization of the Suez Canal, the two parties concluded a bargain for the carriage of iron and steel from the Black Sea to India. Although the agents of both sides realized that there was a risk that the Canal might be closed, the contract contained no express clause to deal with the matter. The contract contained a war clause which disallowed the vessel from entering a dangerous zone. The Eugenia entered the canal, which was blocked, so she eventually exited and went around the Cape to deliver the goods.

· Issue - whether the charterparty was frustrated by what took place.

· Holding - no, performance is excused only when a situation arises which renders performance of the contract “a thing radically difference from that which was undertaken by the contract.” Here, that was not the case.

· The cargo was loaded on board at the time of the blockage of the canal.

· The voyage around the Cape made no great difference except that it took longer and was more expensive.

· Rule - if it should happen, in the course of carrying out a contract, that a fundamentally different situation arises for which the parties made no provision – so much so that it would not be just in the new situation to hold them bound to its terms – then the contract is at an end.

· Suez Canal Closing Cases

· An increase in expense is not a ground for commercial impracticability.

· Under a C.I.F. contract, if route and time of delivery are material, this could provide grounds for a finding of commercial impracticability.

· CISG Article 79

· Three things a party claiming exemption must prove:

· The non-performance was due to an impediment

· The impediment was beyond his control

· The impediment was one which he could not reasonably have been expected to take into account when the contract was made and which (or the consequences of which) he could not reasonably have been expected to avoid or overcome.

· American approach

· It is difficult to draw a sharp line between impossibility and frustration in American law

· UCC §2-615 (COMMERCIAL IMPRACTICABILITY)

· Three elements must be proven before the excuse or adjustment becomes available:

· The seller must have not assumed the risk of some unknown contingency

· Relates to foreseeability

· The nonoccurrence of the contingency must have been a basic assumption underlying the contract

· The occurrence of that contingency must have made performance commercially impracticable

	Damages - the buyer can, and should, protect itself by purchasing substitute goods
	
	

	UCC
	2-712
	Allows for use of the difference between the contract price and the price of “cover” (substitute goods) to measure the damages

	
	2-713
	When a buyer does not purchase cover, the proper measure of damages is the difference between the contract price and the market price “at the time when the buyer learned of the breach” and at the “place of tender” of the goods

(Disallows speculation on the buyer’s part)

	CISG
	75
	Allows a party to recover the difference between the contract price and the substituting sale or purchase price

	
	76
	When the buyer does not purchase the cover, the market price “at the time of avoidance” of the contract should be used for measuring damages

	
	77
	Requires mitigation by the party seeking to rely on a breach of contract


Problem 4.4 - Electronic Commerce
Contract Formation

· The issue becomes finding an electronic equivalent to “signed writings”

· Statute of Frauds - formal recognition between contracting parties of the making of and existence of their contractual relationship

· UCC Statute of Frauds

· Requires a signed writing for every contract for the sale of goods valued in excess of $500

· Signed - includes symbols adopted or used with an intent to authenticate

· Writing - includes any intentional reduction to a tangible form

· Legal presumptions regarding electronic signatures

· Apparent signatory did in fact make the electronic signature

· Apparent signatory intended to sign and adopt the contents of the document

· Applicable Laws and Provisions

· International Law

· UNCITRAL Model Law on Electronic Commerce - 

· Parallels the E-SIGN Act and UETA

· Article 7. Signature

· Article 11. Formation and Validity of Contracts

· Emphasizes party autonomy 

· If two parties agree that the passage of certain tokens between them in an electronic setting with bind them, the UNCITRAL recognizes this as creating a legally binding contract

· European Union Law

· EU Directive on Electronic Signatures

· Has made more of an impact on attempts to harmonize international transactions, as compared to UNCITRAL's Model Law on Electronic Signatures

· Much more government oversight and requirements

· Limitations as to the recognition of digital signatures issued under a foreign certificate authority regime

· Under certain circumstances, the member states are permitted to deny recognition to certificates issued outside the member countries

· Party autonomy dictated by national law

· Possibility of a lot of local variation depending upon in which member state the parties are doing business

· Many nations have enacted Digital Signature Statutes

· US Law

· UETA - 

· Section 2. Definitions

· Section 4. Prospective Application

· Section 7. Legal Recognition of Electronic Records, Electronic Signatures, and Electronic Contracts

· Contracts cannot be denied legal effect because they are based on an electronic signature

· Resolves statute of frauds issue by only requiring a record, rather than a writing (same as E-SIGN)

· Section 9. Attribution and Effect of Electronic Record and Electronic Signature

· Provides that an electronic record or signature is attributable to a person only if it is in fact produced by an act of that person

· Person seeking enforcement of rights under a contract executed with electronic media will have to prove the other party’s consent to the use of electronic media and the other party’s actual use of electronic media in forming the contract

· E-SIGN Act - 

· Federal statute

· Normally preempts any state legislation on the same subject

· However, expressly cedes jurisdiction to the states if a state enacts the Uniform Electronic Transactions Act (UETA)

· Many states have enacted statutes outside the purview of the E-SIGN Act

· In particular, Digital Signature Statutes

· Section 102. Exemption to Preemption

· Section 106. Definitions

· Electronic Agents and the Formation of Contract

· Issue - whether a contract that has been generated and conducted by an intelligent agent without any direct human intervention is legally binding and on whom.

· Only persons who are legally capable of contracting may enter into a binding contract

· Only natural persons or legal persons have the legal capacity to contract, subject to a few exceptions

· Incapacity is linked to a person, which therefore presumes personality

· Therefore, since an intelligent agent has no juridical standing in the eyes of the law, how can one speak of an agent contractually binding a human being?

· Agency law

· Civil law systems (e.g., France)

· Speak of agent as being the substitution, ordered or allowed by the law, of one person with another

· Similar position with regards to commercial agents under European Union contract law

· Commercial agent is a self-employed intermediary who has continuing authority to negotiate the sale of the purchase of goods on behalf of another person, the principal, or to negotiate and conclude such transactions on behalf of and in the name of that principal

· UNCITRAL

· Use of intelligent agents is implied by Article 2

· Also see Article 14(2)

· UETA

· The actions of machines (“electronic agents”) programmed and used by people will bind the user of the machine, regardless of whether human review of a particular transaction has occurred.

· Definition of electronic agent (Section 2(6)) seems wide enough to encompass both electronic agents that act automatically and those that act autonomously (intelligent agents).

· Both UNCITRAL and UETA would attribute liability to the person who initiated the electronic agent even if it malfunctioned or performed operations unintended by the person on whose behalf it was operating.

EU Privacy Requirements

· Article 25 - 

· Prohibits Member States from transferring data to a third country unless the third country ensures an adequate level of protection

· Directive does not define what is adequate protection, however, does not that the adequacy should be assessed in light of circumstances including nature of the personal data, the purpose and nature of the proposed processing, the country of origin, the country of final destination, the rules of law in the third country, and the professional rules and security measures in the third country

· Adequate protection would largely be decided by each implementing country’s privacy law

· Sets forth the procedure by which Member States and the Commission should determine whether protection in a third country is adequate

· Involves a case-by-case analysis of data transfers or sets of transfers rather than an overall country assessment

· Exemptions exist for “unambiguous” consents, when the data is necessary for contract performance between individuals and data processors, the transfer is legally required or serves “an important public interest,” the transfer is necessary to protect the individual’s “vital interests,” or the transfer comes from an open, public register

· Article 26 - 

· Two categories of exceptions where Member States may permit the transfer of personal data to a third country that does not ensure an adequate level of protection:

· (1) - if the transfer meets 1 of 6 conditions

· (2) - permits a Member State to authorize a transfer to a third country without adequate protection where the controller of the data determines that adequate safeguards of individuals’ privacy rights exist

· “Safe Harbor” Agreement

· Early 2000 - agreement was reached to create a “safe harbor” for US firms from EU data privacy litigation or prosecution.

· To obtain such immunity, US data processors can:

· Formally agree to be subject to regulatory oversight in a member EU state

· Sign up with a US self-regulating privacy group that is supervised by the US FTC or the Department of Transportation

· Demonstrate to European satisfaction that relevant US laws are comparable to Directive 95/46 or

· Agree to refer privacy disputes to a European panel of data protection authorities

Problem 4.6 - Selling Through Distributorships/Agents
Deciding on a form of distributorship: (form may be mandated by local law) (SEE HANDOUT)

· Independent foreign agent (sales representative, commission agent)

· Characteristics

· Does not take title to the goods

· Title will remain with the exporter until the products are sold with title passing directly to the purchaser

· Usually paid in the form of a salary and commissions

· Does not bear the risk that the buyer might not pay

· Usually does not have the power to bind the US seller, but may be considered to have the implied power to do so

· May be given express authority

· Does not maintain an independent stock of goods

· Seller maintains control over final destination and price

· Legal Issues

· Agency law may differ substantially in a foreign nation, esp. civil law nations

· Civil law nation commercial codes may provide extensive detail regarding the agency relationship

· These rules may be mandatory and not subject to contractual alteration

· Laws of some nations may blur the distinction between the two forms

· Many developing nations have price controls

· If the agent is actually an employee, the seller may be subject to for foreign labor laws

· The contract must be carefully drafted to reflect independent agent status

· Some countries do not distinguish between employee and independent agent

· A foreign nation may exert jurisdiction over the US company if the agent is an employee or is treated as such

· Independent foreign distributor

· Characteristics

· Takes title to the goods

· Assumes the risk of not being able to resell them

· Must store the goods prior to final sale and distribution

· Does not have the power to bind the US seller

· The distributor buys the goods for resale, rather than entering into contracts on the principal’s behalf

· Seller relinquishes control over final destination and price

· Distributor has the ability to appoint sub-agents and sub-distributers

· Legal Issues

· What the US supplier calls its foreign distributor may not control

· If the characteristics suggest an agent, then the host nation is likely to consider the person an agent

· Antitrust laws may apply

· Where foreign laws applicable to distribution agreements have been enacted, they are likely to be designed to:

· Benefit the local agents/distributors, especially in the area of termination

· Restrict (or prohibit) the use of agents/distributors, to protect the public from unfair agents/distributors

· Apply domestic labor law to the distribution agreement

· Local business entity

· Even where local law mandates use of local agents or distributors, it may be possible to use a local business entity as the agent which has majority foreign ownership

· However, may countries which mandate the use of local distributors additionally require that the ownership of artificial entities be at least majority domestic

*Some countries regulate the nationality of agents and distributorships

*The US exporter must be knowledgeable about foreign termination laws for both forms (SEE HANDOUT)

· Termination generally

· Right to terminate

· Notice of termination

· Rights upon termination

· Waiver of termination rights

· Denial of import privilege

· Denial of export privilege

Chapter 5 - Financing the International Sale of Goods
Introduction - Letters of Credit
Buyer who has arranged issuance of a letter of credit has at least four different categories of potential problems:

· Buyer’s Bank will pay when the documents are not those specified by the letter of credit

· Buyer’s Bank may refuse to pay when the documents do conform to the letter of credit

· Parties may get into an argument about whether the documents do conform or not

· There is no room in documentary transactions for the doctrine of substantial performance

· Buyer’s Bank may know (or, at least, be told) that the seller has breached the sales contract by shipping non-conforming goods (under conforming documents) before it pays against the documents

Problem 5.1 - Letter of Credit and Electronic Communication
· Applicable Laws and Provisions

· US Law

· Article 5 of the UCC (designed to apply to letters of credit)

· Functions as a gap filler for credits that adopt the UCP

· Section 5-107. Confirmer, Nominated Person, and Advisor

· Section 5-108. Issuer’s Rights and Obligations

· Section 5-116. Choice of Law and Forum

· Revised UCC §5-116(2) provides that issuing banks and confirming banks are each governed by the law of the jurisdiction in which they are located

· Provides different rules for different parties to the same transaction

· No choice of law provisions for applicants or beneficiaries

· International - 

· Uniform Customs and Practice for Documentary Credits (UCP)

· Constitutes a rather detailed manual of operations, as a restatement of “custom” in the industry

· Does not purport to be law

· Banks ordinarily specify that their letters of credit are “subject to” the UCP

· Article 13. Standard for Examining Documents

· (a) - compliance of the stipulated documents shall be determined by international standard banking practice as reflected in these Articles

· No other provision which deals directly with the standard for compliance (whether “strict” (English/American) standard; “substantial compliance”)

· There may be no “international standard banking practices”

· Banco Espanol de Credito v. State Street Bank and Trust Co., (1st Cir. 1967)

· American court held that the certificate complied with the letter of credit, even though inspector had added an exculpatory clause which would make the certificate virtually worthless

· This approach has not gained wide acceptance

· THUS, the prior “strict compliance” standard is likely to continue

· Documents not stipulated in the Credit will not be examined by banks

· (b) - banks will have a reasonable time, not to exceed 7 days, to examine documents to determine whether they comply facially with the terms of the credit

· Not a safe harbor rule; rule requires the issuer to act within a reasonable time

· Most US courts have concluded that a reasonable time is less than 7 days

· HOWEVER, there are no consequences for a bank’s violation of this duty

· Article 14. Discrepant Documents and Notice

· (a) - the standard for examining documents for compliance is “reasonable care” and compliance with the terms and conditions of the Credit is to be determined by “international standard banking practices as reflected in these Articles”

· There is disagreement as to whether one could even define “standard international banking practice”

· Furthermore, it is arguable that standard banking practice is not defined “in these Articles”

· Compare this with UCC §5-108(e) - here, the court is the final arbiter of what is standard practice, which would likely lead to a battle of the experts

· (b) - gives the bank a “reasonable time, not to exceed seven banking days . . . to determine whether to take up or refuse the documents

· Banker’s duty to raise discrepancies

· Two obligations

· Examine the documents to determine whether they conform with the terms of the credit

i) If documents are not rejected in a timely fashion the bank loses the right to reject them for discrepancies

ii) Banks only have one chance to identify all the discrepancies upon which they may ever seek to rely

· Decide what to do it discrepancies are found

· Reasonable examination time and notice without delay are both now subject to the 7 day banking day limit

· Banks face a preclusionary rule if they fail to give notice of documentary defects without delay after the bank decides to refuse the documents

· Preclusion applies if the bank fails to give the prompt notice or fails to give notice for more than 7 days after the beneficiary presents his documents

· THUS, bank that delays examining the documents for more than a reasonable time will escape the preclusion as long as it notifies the beneficiary promptly after it finally decides not to accept the documents and does so within the 7 banking days 

· ©) - allows, but does not require, the bank to consult the applicant, its customer, for a waiver of the discrepancies it has discovered.

· Comports with Hambros in that the bank is not required to have any special knowledge of the trade and need not examine documents for compliance beyond their face.

· Banker’s Trust Co. v. State Bank of India (England)

· Court of Appeals held that such consultation with the applicant was permissible under the UCP

· The time reasonably spent in doing so is to be included in the reasonable time allowed for the examination under the UCP

· US practice is the same

· (d) - requires any bank which rejects a presentation of documents to “state all discrepancies” that it will rely upon in its notice to the person who presented the documents

· (e) - failure to state all the discrepancies “precludes” the bank from claiming non-compliance due to any unstated discrepancy

· Banks which reject documents have only one chance to identify all the discrepancies on which they can ever rely

· Article 16. Disclaimer on Transmission of Messages

· Banks disclaim all liability associated with transmission errors

· Article 37. Commercial Invoices

· ©) - the description of the goods in the commercial invoice must correspond with the description in the credit. In all other documents, the goods may be described in general terms not inconsistent with the description of the goods in the credit.

· Is this a more lax standard in comparison to Article 14(a)? This is not clear.

· “Correspond” does not require identity of the words used

· Doctrine of strict compliance is directed at the substance of the description, not at identify of wording employed to depict that description

· Conforming Documents

· JH Rayner and Company, Ltd. v. Hambros Bank Ltd. (ENGLISH LAW)

· Court of Appeal, Kings Bench, 1943

· Facts - defendants refused to accept plaintiff’s draft on the ground that the terms of the letter of credit called for an invoice and bill of lading both covering a shipment of “Coromandel groundnuts” whereas the bills of lading presented described the goods as “machine-shelled groundnut kernels. Country of origin, British India.

· Issue - plaintiffs presented evidence that “machine-shelled groundnut kernels” were the same commodity as “Coromandel groundnuts” and would be universally understood to be so in the trade in London, and, further, that the marginal mark “C.R.S.” was short for “Coros” or “Coromandels” and would be so understood in the trade.

· Holding - the court found for the defendants

· English, Scottish and Australian Bank, Ltd. v. Bank of South Africa - a person who ships in reliance on a letter of credit must do so in exact compliance with its terms and a bank is not bound or indeed entitled to honor drafts presented to it under a letter of credit unless those drafts with the accompanying documents are in strict accord with the credit as opened.

· Equitable Trust Co. of New York v. Dawson Partners, Ltd. - the accepting bank can only claim indemnity if the conditions on which it is authorized to accept are in the matter of the accompanying documents strictly observed. There is no room for documents which are almost the same, or which will do just as well.

· Impossible to suggest that a banker is to be affected with knowledge of the customs and customary terms of every one of the thousands of trades for whose dealings he may issue letters of credit.

· Glencore v. Bank of China (UCP)

· Facts - the credit called for “any western brand.” The commercial invoice stated “any western brand-Indonesia (Inalum Brand).” The bank objected, claiming that the reference to “Indonesia (Inalum Brand)” was inconsistent with the requirement of western brand.

· Holding - “any western brand” was a “broad generic description which appeared twice in the commercial invoice and once in the certificate of origin.” the additional words “Indonesia (Inalum brand)” merely indicated the precise brand, implicitly within the broad generic description.

· Greater specificity in the description in the credit would have commensurately increased the likelihood of additional wording producing an inconsistency

· Rule - the provision of additional information which can not, on any possible reading of the documents, be intended to indicate that the goods do not or might not fall within the broad generic description does not create an inconsistency for the purposes of Article 37©)

· Hanil Bank v. Pt. Bank Negara Indonesia (Persero), S.D.N.Y., 2000 (UCP)

· Facts - BNI issued the letter of credit but misspelled the name of the beneficiary. The beneficiary did not request amendment of the letter of credit to change the name of the beneficiary. Letter of credit provided that it was governed by the UCP

· Issue - After BNI rejected the documents presented based in part on the above discrepancy, Hanil argued that the documents it presented to BNI complied with the terms of the letter of credit. BNI contended that each of the four discrepancies it identified justified rejection of Hanil’s presentation under the letter of credit

· Holding - the court found for BNI.

· Rule - essential requirements of a letter of credit must be strictly complied with.

· Even under strict compliance, however, some variations might be so insignificant as not to relieve the issuing or confirming bank of its obligation to pay

· E.g., case where the name intended is unmistakably clear despite what is obviously a typographical error

· Under the UCP, the issuing bank is permitted to approach the payer to the letter of credit for a waiver of discrepancies with or without the beneficiary’s approval

· Doing so does not result in breach of the duty of good faith and fair dealing

· Precedent - Mutual Export Corp. v. Westpac Banking Corp., 2d Circuit

· Beneficiary must inspect the letter of credit and is responsible for any negligent failure to discover that the credit does not achieve the desired commercial end

· Beneficiary is in the best position to determine whether a letter of credit meets the needs of the underlying commercial transaction and to request necessary changes

Chapter 8 - Exports
Introduction - Controlling and Promoting Exports
Several different, and sometimes conflicting, purposes served by export controls:

· Protecting the domestic economy from shortages of key material necessary for domestic production (“short supply” controls)

· Achieve the national security and foreign policy goals established by the federal government (“national security” or “foreign policy” controls)

· Limiting the proliferation of products and technology associated with “weapons of mass destruction” and the missile systems used to deliver such weapons (“non-proliferation” controls)

· Deny embargoes countries the economic benefits of trading with the US regardless of whether the trade involves sensitive products

Problem 8.1 - Licensing exports from the United States
Export of goods to another nation requires consideration of several issues:

· Nature of the goods

· How they will be used

· Their destination

Are the goods subject to the Export Administration Act (EAA) and Regulations (EAR)?

· Control

· Being subject to the EAA does not mean that a license will be required

· That will depend upon the nature of the goods, the destination, and the end user or their ultimate end user

· No control

· Control by another administrative agency

EAA and EAR establish two basic sets of duties:

· Obtain the proper types of licenses

· Inform the United States government whenever the exported goods are diverted to impermissible uses or users

EAA and EAR provide sanctions against violations (**EAA is also implicated in Exon-Florio, see 10.7)

The EAR regulations attempt to prevent companies from avoiding its export requirements by giving such work to overseas subsidiaries

· Applicable Law Provisions

· Export Administration Regulations (EAR)

· Part §732 - Steps for using the EAR

· Part 740 - License Exceptions

· Can look here for any exceptions for license requirements

· Part 764–Enforcement and Protective Measures

· §764.2 Violations

· §764.3 Sanctions

· There are mitigating factors that Commerce is willing to consider:

· Export control program

· Isolated occurrence

· Good faith misinterpretation

· Voluntary acknowledgment of the diversion

· Whether this is a first time violation

· Cooperation with Commerce in the investigation

· There are also aggravating factors:

· Hid the violation

· Serious disregard for export responsibilities

· Sensitivity of the items

· Goods diverted to an embargoed country

· Lack of a comprehensive export control program

· Restatement (Third) Foreign Relations Law

· §402. Bases of Jurisdiction to Prescribe

· §403. Limitations on Jurisdiction to Prescribe

· §414. Jurisdiction with Respect to Activities of Foreign Branches and Subsidiaries

· §421. Jurisdiction to Adjudicate

· (j) is most applicable to our case, although the later cases raise issues of what constitutes a “substantial effect”

Blacklisting and Secondary Boycotts in US Trade Policy

· The administrative sanction of blacklisting rather than more formal criminal or civil enforcement proceedings that has the greatest impact upon, and prompts the most concern, from foreign businesses who must comply with US laws and regulations

· Delft case (US)

· Facts - two Belgian subsidiaries of the Delft group of companies based in the Netherlands were blacklisted by the US based upon a “reasonable belief” that a violation of the ITAR had occurred

· Dresser case (US and FRANCE)

· Facts - Dresser Industries in the US had a French subsidiary, which in turn had a French-based customer who was going to buy locally produced products that were going to be used in the Russian pipeline. Reagan administration unilaterally expanded trade controls on dealing with the Soviet Union. US parent company told Dresser France that they would be unable to fulfill the pre-existing contracts with the French customer. The French government disagreed and “requisitioned” the goods and compelled delivery as originally contracted. US responded with blacklisting.

· Holding - US administrative and judicial processes upheld the US controls, and rejected Dresser’s arguments regarding “foreign sovereign compulsion” or violations of international law due to the reach of controls.

· Rule - US courts will interpret the “effects doctrine” contained in §421 of the Restatement (Third) Foreign Relations Law broadly.

· Jurisdiction was based on a considerably expanded notion of the “effects doctrine” inasmuch as continued exports to the Soviet Union by Dresser France would affect US foreign policy objectives.

· Compagnie Europeene des Petroes, S.A. v. Sensor Nederland, B.V. (1983) (NETHERLANDS)

· Facts - Dutch company was sued for specific performance in the Netherlands of a contract to deliver goods covered by the US trade controls. CEP insisted that the contract be completed, and the court issued an order to compel delivery with a per day penalty for nonperformance.

· Holding - Netherlands court rejected that the extraterritorial reach of the US trade controls compelled the Dutch defendant to breach its contract, and that it could rely on the doctrine of the force majeure clause.

· General principles of international law - a state may not exercise jurisdiction with respect to acts performed outside its border unless permitted by certain exceptions.

· “Owned or controlled” standard used in the US - “dubious” application of the “nationality principle” under international law

· Contrary to the Treaty between the nations

· “Effects principle” - could not be seen how the export to Russia of goods not originating in the US by a non-US operator exporter could have any direct and illicit effects within the US

· Rule - foreign courts are much less likely to accept broad application of extraterritorial US trade controls.

· Fruehauf Corp. v. Massardy (1965) (FRANCE)

· Facts - US parent company held 2/3 stock interest in French subsidiary. Subsidiary signed contract with another French company for delivery of 60 vans for eventual delivery to China. US Treasury Department issued an order directing US parent company to suspend execution of the contract as violating the US Transaction Control Regulations.

· Holding - Court of Appeals of Paris affirmed the order of the lower court appointing an administrator for three months to execute the contract

· French subsidiary would have had to bear the brunt of damages had they breached, damages the parent company had evinced no intention to assume

· Could result in financial ruin and the loss of French jobs

· Judge-referee must take into account the interests of the company rather than the personal interests of any shareholder, even if they be the majority

· Rule - foreign courts are much less likely to accept broad application of extraterritorial US trade controls.

Problem 8.2 - Int’l Economic Boycotts
US has two sets of boycott laws:

· Those which mandate participation in a boycott initiated by the US

· E.g., Cuba

· Those which prohibit participation in a boycott not initiated by the US

· E.g., Arab states boycotting Israel

· Laws illustrate the following incongruity:

· The US wishes to be able to engage in boycotts of other nations and to control US persons who through trade might assist a boycott initiated by another nation against a third nation which is friendly to the US

· Therefore, the US will try to extend its own boycott, while at the same time prohibiting US persons from participating in a secondary boycott

The Boycott of Cuba by the US
· Applicable Laws and Provisions

· Cuban Assets Control Regulations

· Cuban Democracy Act of 1992

· A person subject to the jurisdiction of the US upon whom the Regulations impose trade restrictions, includes any corporation, partnership, or association, wherever organized or doing business, that is owned or controlled by persons citizens or residents of the US.

· Meaning of the words “owned” or “controlled” is not included in the Regulations

· Sec. 1706 - suspended licenses allowed under Cuban Assets Control Regulations, 15 C.F.R. §515.559

· Cuban Liberty and Democratic Solidarity Act

· Title III - establishes a right of action in US courts by US nationals who have a claim that their property was taken by Cuba and that the foreign party charged is now “trafficking” in such property

· Implementation has been deferred by Presidential waiver authority

· Title IV - requires the US to deny visas to foreign persons who have trafficked in confiscated property

· Implemented sparingly pursuant to Presidential waiver authority

· Findings (on which the operative portions of the Act are based)

· “International law recognizes that a nation has the ability to provide for rules of law with respect to conduct outside its territory that has or is intended to have substantial effect within its territory.

· Statement derived from the Restatement of Foreign Relations Law

Opinion of the Inter-American Juridical Committee in Response to the Resolution AG/DOC 3375/96 of the General Assembly of the Organization, conclusions on the Libertad Act

· The legislation does not conform to international law.

· The exercise of jurisdiction on bases other than those of territoriality over acts of “trafficking in confiscated property” does not conform with the norms established by international law for the exercise of jurisdiction. 

· The exercise of jurisdiction by a State over acts of “trafficking” by aliens abroad under circumstances where neither the alien nor the conduct in question has any connection with its territory and there is no apparent connection between such acts and the protection of its essential sovereign interests, does not conform to international law.

External Consequences of the Cuban Democracy Act of 1992

· A state may not generally extend its jurisdiction into the territory of another state and the acts committed there, with exceptions only in so far as the nationality principle or the protection principle applies

· Nationality principle - a state may extend its jurisdiction over an entity which is incorporated under its laws

· Protective principle - a state may extend its jurisdiction over acts which threaten its safety, its credit rating or other interests of this state wherever and by whomever these acts are committed

· E.g., Netherlands court held that the Russian pipeline embargo served only the interests of US foreign policy and that such interests did not fall under the protective principle where a US parent corporation tried to force its 100% owned Netherlands subsidiary to stop delivery of goods promised to a French corporation for delivery into the former Soviet Union

· Third exception - whether the exports had immediate and prohibited effects in the territory of the US which under international law would give extraterritorial jurisdiction to the US

· Balancing exception - extraterritorial jurisdiction might also be justified under a general balancing of the interests involved

· The ties to the state claiming extraterritorial jurisdiction must be stronger the more the interests of the other states are affected

· The ties to the regulating state may be looser if this state is pursuing objective of the international community

· Although democracy, which in general is an internationally approved objective, does not justify an measures of extraterritorial jurisdiction

· The embargo must be a proper means to achieve the objective intended

· Only such means can be justified which are less harmful to other nations which are not a direct goal of the boycott measures

Indirect Trade with an Embargoed or Boycotted Country

· According to the Officer of Foreign Assets Control (OFAC), dealing with a known agent is treated the same, under the regulations, as dealing directly with the embargoed country itself

· Regulations do not confine themselves only to transactions known to be intended for the target destination

· Extraterritorial application of US policies embodied in the Treasury programs means that parties who are subject to US jurisdiction must control their dealing with such agents

The Antiboycott Laws of the US

· Arab nations have imposed upon Israel an international economic boycott

· US has responded with legislation and regulations to attempt to prohibit US persons, primarily business enterprises, from supporting the boycott

· The role of the US in the Arab boycott has been to regulate how US persons must act in their dealings with Arab nations

· The law and regulations are drafted more generally in terms of not assisting restrictive trade practices imposed by foreign nations against nations friendly to the US

· Applicable Laws and Provisions
· Export Administration Act

· 50 U.S.C.A.App. §2407

· Foreign boycotts; prohibitions, exceptions and foreign policy controls

· 50 U.S.C.A.App. §2410

· Violations; in general, willful violations, civil penalties and administrative sanctions, forfeiture of property interest and proceeds

· Export Administrations Regulations

· 15 C.F.R. §760.2 - Prohibitions
· Trane v. Baldridge, US District Court for the Western District of Wisconsin, 1983

· Facts - plaintiff challenged the EAA and regulations directed at the boycotts on constitutional grounds.

· Holding - the court ruled against plaintiff’s challenge on each ground.

· Rule - the anti-boycott legislation, along with the implementing regulations promulgated by the Commerce Department, does not prevent a US person from providing information on its business operations to a boycotting country in normal commercial context.

· Restriction touches upon such information only if it would be furnished for boycott-related purposes through a questionnaire or otherwise. The restrictions prohibit INTENTIONAL COMPLIANCE with demands from foreign boycott officials for information in response to a boycott questionnaire.

· United States v. Meyer, United States Court of Appeals, First Circuit, 1988

· Facts - Meyer completed and failed to inform the Commerce Department about a Saudi Arabia trademark registration form that asked whether his client had a business relationship with Israel. After mailing the completed form to the Saudi Arabian embassy in Washington, DC, Meyer attempted to obtain State Department notarization of the form. Meyer was informed that the State Department could not authenticate such forms because of the Arab boycott.

· Holding - the court upheld Meyer’s conviction.

· Rule - The maxim that ignorance of the law is no excuse is fully applicable in the Arab boycott context. That a person had no intent to break the law does not erase the fact if he did.

· Subsection (5) and the “Examples of ‘Intent’” demonstrate that the intent requirement is met so long as the actor complies with a request for information with knowledge that the request is boycott-related.

· Dissent - argued that the Government must prove that one charged with violations of the anti-boycott statute consciously did the acts knowing that they were a violation of the statute.

Problem 8.3 - Questionable Payments to Foreign Officials
The Foreign Corrupt Practices Act (FCPA) does not prohibit bribes qua bribes. It prohibits payments prohibited by the Act.

Two main questions:

· For what purpose was the payment made?

· What is the magnitude of the affect on the foreign nation caused by the payments to one of the nation’s officials?

Other relevant inquiries:

· Is the person a foreign official?

· Does the person have close ties to other foreign officials?

· Is this illegal under the host country’s laws?

· Is this customary in the host country?

· What are the possible destinations and/or uses for such payments?

· What are the effects on the business of the paying company in the host country?

· Applicable Laws and Provisions - 

· Foreign Corrupt Practices Act of 1977

· Presents issues of extraterritorial jurisdiction

· Prosecutions are based on the nationality of the company, the laws under which a company is organized or the nationality of the person committing the acts

· The key tends to be knowledge or reason to know when it comes to foreign subsidiaries and foreign employees; this is in opposition to embargo provisions

· 15 U.S.C. §78m(b)

· Accounting standard making identifying and tracking questionable payments easier

· This applies only to companies registered with the SEC

· This would exempt foreign-owned companies, subsidiaries, etc. although the prohibitions have a broader application

· 15 U.S.C. §78dd-1

· Mails and the use of interstate commerce is required for federal jurisdiction

· Since this is a criminal statute, DOJ must prove all elements of the offense 

· The exceptions/affirmative defenses are contained in (b) and ©):

· Expediting routine governmental action

· Legal payments under the country’s own laws

· Payments made for bona fide travel and entertainment

· United States v. Liebo, United States Court of Appeals Eighth Circuit, 1991

· Facts - Liebo argued that his conviction for violating the bribery provisions of the FCPA by giving a Nigerian official airline tickets for his honeymoon should be reversed because insufficient evidence existed to establish two elements of the offense

· Holding - 

· Elements of the offense

· “Obtain or retain business”

· There was insufficient evidence to show that the airline tickets were ‘given to obtain or retain business’

· The relationship between the two Nigerian officials, cousins, could have allowed a reasonable jury to infer that Liebo made the gift to one intending to buy the other’s help in getting the contracts approved

· “Corruptly”

· There was no evidence to show that his gift or honeymoon tickets was done ‘corruptly’

· Sufficient evidence existed from which a reasonable jury could find that the airline tickets were given corruptly, e.g., Liebo gave the tickets shortly before the third contract was approved; there was undisputed evidence concerning the close relationship between the two Nigerian officials and testimony that Liebo classified the airline ticket for accounting purposes as a “commission payment”

· The district court erred in denying Liebo’s motion for a new trial based on newly discovered evidence

· The evidence against Liebo, while sufficient to sustain the conviction, was not overwhelming

· Company president’s approval of the purchase of the tickets is strong  evidence from which the jury could have found that Liebo acted at his supervisor’s direction and therefore, did not act “corruptly”

· United States v. Kay, United States District Court, 2002

· Facts - defendants made payments to officials in the Republic of Haiti to reduce customs duties and sales tax owed to the Haitian government.

· Issue - whether payments to foreign government officials made for the purpose of reducing customs duties and taxes fall under the scope of “obtaining or retaining business” pursuant to the FCPA

· Rule - payments made to foreign government officials for purpose of reducing customs duties and taxes do not fall under the scope of the provisions of the FCPA

· 1977 Original Act

· Prohibited payments made “to assist . . . in obtaining or retaining business for or with, or directing business to any person. . . .” 

· Business purpose test - some had interpreted this to mean that payments could be made to foreign officials as long as the payment was not directly related to a current or future business deal

· United Brands Company - multimillion dollar payment in return for a reduction of the Honduran banana export tax and a 20-year extension of certain trade concessions. It could be argued that, although this was certainly the type of payment Congress intended to prevent in passing the 1977 FCPA, that the payments were made not to retain or obtain business, but to create a more favorable environment for the continuation of business

· Congress considered and rejected two bills that would have broadened the scope of the FCPA’s prohibited activities

· Legislative history confirms that the FCPA was not intended to cover payments made to influence any and all governmental decisions

· 1988 Amendments

· Congress rejected a proposed amendment that would have broadened the scope in favor of the original statutory language, again limiting the FCPA’s prohibition to payments made to “obtain or retain business”

· Court declined to give the 1988 House Conference Report deference in its interpretation of the FCPA, as it consists of an after-the-fact interpretation of the term “retaining business” by a subsequent Congress more than 10 years later

· 1998 Amendments

· Congress again declined to amend the “obtain or retain business” language in the FCPA

Chapter 9 - Licensing, Theft and Protection of Intellectual Property
Introduction - Intellectual Property and Int’l Transactions
Transfer of knowledge issues:

· Third world countries want to obtain protected information quickly and affordably, irrespective of the proprietary rights and profit motives of current holders

· Developing countries want production processes which maximize use of abundant, inexpensive labor, but which result in products that are competitive in the international marketplace

· MNEs may be willing to share (by way of license or sale) a good deal of proprietary information, but are reluctant to part with their “core technology”

Knowhow

· Commercially valuable knowledge

· May or may not be patentable

· Marketing and management skills as well as simple business advice can constitute knowhow

· *If someone is willing to pay for the information, it can be sold or licensed internationally

· Legal protection varies from country to country and is, at best, limited

· In the absence of exclusive legal rights, preserving the confidentiality of knowhow becomes an important business strategy

· Protecting knowhow is mostly a function of contract, tort or trade secret laws

· Even if certain knowhow is patentable, a desire to prolong the commercial exploitation of that knowhow may result in no patent registrations

· Economic Espionage Act of 1996

· Creates criminal penalties for misappropriation of trade secrets for the benefit of foreign governments or anyone

· Trade secret - financial, business, scientific, technical, economic or engineering information that the owner has taken reasonable measures to keep secret and whose independent economic value derives from being closely held

Problem 9.1 - Franchising and Trademark Licensing
Lanham Act

EEC Treaty

· Regulation 2790/1999

· Supply and distribution agreements of firms with less than 30% market share are generally exempt (“safe harbor”)

· Companies whose market shares exceed 30% may or may not be exempt, depending upon the results of individual competition law reviews by the Commission under Article 81(3)

· No vertical agreements containing so-called “hard-core restraints” are exempt

· Concern primarily resale price maintenance, territorial and customer protection leading to market allocation, and in most instances exclusive dealing covenants that last more than 5 years

Preparing to Franchise Abroad
*Franchising is one the most common way of transporting US knowhow and trademarks

International Franchising Agreement

Issues to consider - 

· Broad nature of the type of desired arrangement

· Direct franchising - franchisor franchises individual outlets direct from the home country to the target country

· Generally only operates between proximate countries with similar societies and legal systems

· Master or area franchise - franchisor gives the franchisee a specific area (usually a particular country or a significant part of it) to exploit with the right usually to subfranchisors

· Particularly suits franchisors who are without substantial financial or managerial expertise

· Particularly useful form where long distance or different cultural or legal systems are applicable

· Intellectual property issues - 

· In patent, trademark and antitrust matters, the target country’s applicable laws will be applicable regardless of what the agreement says

· Paris Convention, Article 4 - applies to the international acquisition of patents and trademarks and provides for a “right of priority”

· Trademark franchisors must maintain some quality control over the actions of franchisees in order to preserve registered trademarks. Failure to do so could result in a finding that the mark has been “abandoned” because it no longer represents to the public a source of consistent quality.

· International franchisors operating at distance from their franchisees will be especially concerned with quality controls

· Local franchise laws

Model Franchise Agreement

Issues - 

· Franchise Payment: Services by Company

· What currency will you use for payment of fees and royalties? 

· This will raise questions related to local rules governing currency exchange.

· Will the building specifications mesh with local culture, construction laws and available materials?

· How and where will the company provide training for its new managers?

· Company manual will need to be accurately translated into the local language.

· Franchise Grant: Area: Term

· How do you define the area? 

· Must be specific, rather than using general geographic terms.

· Royalties and Advertising Contribution

· In some countries, a government agency will review the franchise agreement to decide whether the rate is reasonable or not.

· Will need to define what is the basis for the royalty - before tax, after tax, before or after VAT

· Will you do your advertising in English or in another language?

· Insurance: Indemnification

· A $500K policy in the US would be highly deficient.

· Limitations on Franchise

· While trademarks can be registered, trade secrets cannot .

· This makes enforceability very difficult, even here in the US, let alone abroad.

· Arbitration

· If there is an arbitration clause, it must be drafted to have full coverage of all possible disputes.

Regulation of the International Franchise Agreement
Preparing a Trademark License Agreement: Contractual and Antitrust Considerations

· Lanham Act

· Provides for use of a mark by a “related company”

· “any person including a juristic person who legitimately controls or is controlled by a registrant or applicant for registration in respect to the nature and quality of the goods or services in connection with which the mark is used”

· While authorizing approved use of a mark by others, maintains the concept of a source of origin

· Permits an owner to license his mark, but requires him to control the nature and quality of the goods or services with which the mark is used

· Sole license

· Licensor has agreed to grant a license ONLY to the licensee and to no one else

· Exclusive license

· License is exclusive even as to the licensor unless expressly provided for otherwise

· Third parties using the license may be prior uses of the mark in a limited geographic area and, therefore, have preferred rights even as to the licensor

· Licensor should disclaim a warranty with respect to the rights of third parties, or, only agree not to grant other licenses

· Antitrust issues

· United States

· Tying - arrangement under which a seller agrees to sell one product only on the condition that the buyer also purchase a second product.

· In franchise agreements, this comes into play when the seller or the licensor attempts to restrict what and from whom the buyer or licensee purchases, and what he sells.

· First product - tying product

· A trademark can be a tying product (Siegel v. Chicken Delight, Inc. (9th Cir. 1971)

· Second product - tied product (two-products must be involved to implicate anti-trust laws)

· Whether it is illegal depends upon whether there was available to the licensor some less restrictive alternative which still provided the quality control of the goods or services which the Lanham Act not only permits, but requires.

· This is where the systems of specifications, approved suppliers, and designated suppliers are involved.

· Assuming they are not abused, such systems have been upheld

· Krehl v. Baskin-Robbins (9th Cir. 1982)

· The “core product” and the trademark can be treated as a single product incapable of being tied in violation of the law.

· There was not two products involved because the licensee was purchasing one product, which was the right to do business under the Baskin-Robbins name. Baskin-Robbins was entitled to require the licensee to purchase Baskin-Robbins ice cream.

· Principe v. McDonald’s Corp. (4th Cir. 1980)

· Anything comprising the franchisor’s “formula for success” may possibly be tied in the franchise contract

· McDonald’s was entitled to say to its aspiring franchisees that, if they wanted a McDonald’s franchise, they would first be required to lease the land and building from McDonald’s.

· Kentucky Fried Chicken v. Diversified Packaging (5th Cir. 1977)

· Franchisors are permitted to require franchisees to purchase “core products” (e.g., chicken) subject to detailed specifications, or from a designated list of approved sources.

· Susser v. Carvel Corp (2d Cir. 1964)

· If the product is fairly fungible, it is going to be difficult for a licensor to argue he couldn’t provide adequate specifications to enable purchase from another supplier.

· The particular product, namely the desired texture and taste of an ice cream cone or sundae, was not subject to precise specification.

· Chock Full O’Nuts (1973)

· FTC said that the mere fact that a trade secret is involved will not immunize what otherwise might be a “tying” situation from the antitrust laws, unless the owner can show that there was no way in which he could have protected his trade secret and at the same time public his specifications.

· Europe

· Pronuptia de Paris GmbH v. Pronuptia de Paris Irmgard Schillgallis, European Court of Justice, 1985

· Facts - a German franchisor of a French company of the same name sought to avoid paying royalties by arguing that the contract between the two was void, as it was contrary to Article 85(1) of the EEC Treaty. The franchisee argued that contract was not covered by the block exemption granted to certain categories of exclusive dealing agreements. 

· Issue - is Article 85(1) of the EEC Treaty applicable to franchise agreements such as the contracts between the parties, which have as their object the establishment of a special distribution system whereby the franchisor provides to the franchisee, in addition to goods, certain trade names, trademarks, merchandising material and services?

· Holding - 

· Provisions that are strictly necessary in order to ensure that the knowhow and assistance provided by the franchisor do not benefit competitors do not constitute restrictions of competition for the purpose of Article 85(1)

· Provisions which establish the control strictly necessary for maintaining the identity and reputation of the network identified by the common name or symbol do not constitute restrictions of competition for the purposes of Article 85(1)

· Provisions that share markets between franchisor and the franchisees or between franchisees constitute restrictions of competition for the purposes of Article 85(1)
· The fact that the franchisor makes price recommendations to the franchisee does not constitute a restriction of competition, so long as there is no concerted practice between the franchisor and the franchisee or between the franchisees themselves for the actual application of such prices

· Franchise agreements for the distribution of goods which contain provisions sharing markets between the franchisor and the franchisees or between franchisees are capable of affecting trade between Member States

· Rule - the import of this decision is that companies operating in the EU must be careful in how they divide up territory. This case implies a departure from leading US antitrust law on market division arrangements in distribution schemes.

· Notes - 

· Following this decision, the Commission adopted a group exemption regulation (No. 4078/88) for franchise agreements under 81(3) (the renumbered 85(1) above). This regulation detailed permissible franchise restraints and impermissible obligations.

· That regulation was superceded by Regulation 2790/1999, the vertical agreements regulation.

· More economic and less formalistic

· Supply and distribution agreements of firms with less than 30% market shares are generally exempt (“safe harbor”)

· Companies whose market shares exceed 30% may or may not be exempt, depending on the results of individual competition law reviews by the Commission under Article 81(3)

· In either case, no vertical agreements containing “hard-core restraints” are exempt

· Resale price maintenance, territorial and customer protection leading to market allocation, and in most instance, exclusive dealing covenants that last more than 5 years.

Problem 9.2 - Protection of Intellectual Property 
Counterfeit Goods
US Law

Trademark

· Sec. 526 of the 1930 Tariff Act

· §1526. Merchandise bearing American trademark

· Although all goods bearing either the recorded trademark or a mark likely to be confused with the recorded trademark are subject to seizure the rules provide for different treatment of “counterfeit” marks and those which are merely likely to be confused

· In determining the likelihood of confusion, Customs applies the same test utilized by the courts - whether an unsophisticated buyer of the product at the retail level would likely be confused by the recorded mark

Copyright

· Copyright Act of 1976

· Unlawful to import copyrighted material with authorization from the copyright owner

· In determining copyright infringement, Customs applies the same test utilized by the courts - whether an ordinary observer would consider the imported product to be the same as the copyrighted material

*The major difference between the two is that although both are subject to Customs seizure, in the case of trademarks, the burden is on the importer to show why the goods should be released, and in the case of copyright, the burden is on both the copyright owner and the importer if Customs merely suspects that the goods are pirated. In the latter case, if Customs is able to make an independent determination of infringement, it will seize the goods and destroy them.

· Blocking sale of counterfeit goods abroad

· A.T. Cross Company v. Sunil Trading Corporation, United States District Court, S.D.N.Y, 1979

· Facts - Sunil ordered counterfeit Cross pens manufactured in Taiwan. The goods were shipped to New York, where they remained in the foreign trade zone (deemed by Congress as a zone wherein foreign goods may be stored, sold, exhibited, broken up, repacked, assembled, distributed, sorted and even mixed with foreign or domestic merchandise without being subject to the customs laws of the US) before being shipped to Sunil’s agent in the Canary Islands. By passing the counterfeit goods through the foreign trade zone, Sunil avoided paying import duties and more effectively disguised the true origin of the pens.

· Issue - whether in creating the foreign trade zone, it was intended to exclude the jurisdictional reach of the Lanham Act from the zone.

· Holding/Rule - the jurisdictional parameters of the Lanham Act reach within the foreign trade zone.

International Law

· TRIPS

· Part III. Enforcement of Intellectual Property Rights

Gray Market Goods
· Gray market examples and customs regulation of such goods under the Tariff Act of 1930

· Kmart Corp. v. Cartier, Inc., Supreme Court of United States, 1988

· Issue - whether the Secretary of the Treasury’s regulations permitting the importation of certain gray market goods is a reasonable agency interpretation of §526 of the Tariff Act of 1930 as amended.

· Holding - 

· Intrabrand competition bar consistent with §526

· Example - domestic firm purchases from an independent foreign firm the rights to register and use the latter’s trademark as a US trademark and to sell its foreign-manufactured products in the US. The foreign manufacturer imports the trademarked goods and distributes them, despite having sold the trademark to a domestic firm, forcing the domestic firm into intrabrand competition involving the very trademark it purchased.

· Common control exception is consistent with §526

· Examples -

· Foreign firm incorporates a subsidiary in the US. The subsidiary registers under its own name a US trademark that is identical to its parent’s foreign trademark. The parallel importation by a third party who buys the goods abroad creates a gray market.

· US firm establishes abroad a manufacturing subsidiary corporation or its own unincorporated manufacturing division to produce its US trademarked goods. It then imports the goods for domestic distribution. If the trademark holder or its foreign subsidiary sells the trademarked goods abroad the parallel importation of the goods competes on the gray market with the holder’s domestic sales.

· Authorized use exception is inconsistent with §526

· Example - domestic holder of a US trademark authorizes an independent foreign manufacturer to use it. Usually, the holder sells to the foreign manufacturer an exclusive right to use the trademark in a particular foreign location, but conditions the right on the foreign manufacturer’s promise not to import its trademarked goods into the US. If the foreign manufacturer or a third party imports into the US, the foreign manufactured goods will compete on the gray market with the holder’s domestic goods.

· Rule - 

· Customs may bar the importation of intrabrand competitive goods.

· Customs may refuse to bar the importation of common control goods.

· Customs may not refuse to bar the importation of authorized use goods.

· Copyrighted goods and the “first sale doctrine” under the Copyright Act of 1976

· Quality King Distributors, Inc v. L’anza Research International, Inc., Supreme Court of the United States, 1998

· Facts - L’anza was a CA corporation engaged in manufacturing and selling hair care products. In the US, L’anza sold exclusively to domestic distributors who agreed to resell within limited geographic areas and then only to authorized retailers such as barber shops, beauty salons, and professional hair care colleges. L’anza also sold its products in foreign markets. In those markets, however, L’anza did not engage in comparable advertising or promotion; its prices to foreign distributors were 35-40% lower than the prices charged to domestic distributors. Goods sold by a distributor in the UK, originally bound for Malta, with a copyrighted label attached, found their way back to the US without L’anza’s permission and were sold in CA by unauthorized retailers who had purchased them from petitioner.

· Issue - whether the right granted by §602(a) of the Copyright Act of 1976 is also limited by §§ 107 through 120. More narrowly, the question is whether the “first sale” doctrine endorsed by §109(a) is applicable to imported copies.

· Holding - §602(a) is limited by the §109(a).

· Rule - after the first sale of a copyrighted item lawfully made under the Copyright At, any subsequent purchaser, whether from a domestic firm or from a foreign reseller, is obviously an owner of that item. Under §109(a), such owner is entitled without the authority of the copyright owner to sell that item.

· Affiliated corporations, trademark and importation of physically different goods under Lanham Act

· Lever Bros. Co. v. United States, United States Court of Appeals, D.C. Circuit, 1993

· Facts - Lever US and its British affiliate both manufactured deodorant soap under the “Shield” trademark and hand dishwashing liquid under the “Sunlight” trademark. The products were formulated differently to suit local tastes an circumstances. The packaging of the products was also somewhat different. Lever US asserted that the unauthorized influx of these foreign products created substantial consumer confusion and deception in the US about the nature and origin of the merchandise. Lever US argued that the importation of the British products was in violation of section 42 of the Lanham Act. The US Customs Service was allowing the importation of the British goods under the common control exception. Customs argued that the Lanham Act only applied to imported goods bearing trademarks that copied or simulated a registered trademark.

· Issue - whether Customs could rightly apply the common control section and whether the importation of the goods was in violation of the Lanham Act

· Rule - Section 42 of the Lanham Act bars the importation of physically different foreign goods bearing a trademark identical to a valid US trademark, regardless of the trademark’s genuine character abroad or affiliation between the producing firms.

· Barring gray market goods in the EU under the First Council Directive

· Silhouette International v. Hartlauer, European Court of Justice, 1998

· Facts - Silhouette, an Austrian producer of spectacles in the higher price ranges, brought an action for interim relief seeking an injunction against Hartlauer, another Austrian company, for offering Silhouette spectacles for sale in Austria, where they had not been put on the market ibn the EEA by Silhouette itself or by third parties with consent. Hartlauer acquired the spectacles after Silhouette sold 21,000 out of fashion spectacles to a Bulgarian company, with the condition that the spectacles be sold only in Bulgaria or the states of the former USSR. 

· Issue - whether Silhouette had exhausted its trademark rights

· Holding - no

· Rule -

· Article 7 of the Directive, concerning exhaustion of the rights conferred by trademark, - “the trademark shall entitle the proprietor to prohibit its use in relation to goods which have been put on the market in the Community under the trademark by the proprietor or with his consent.”

· The Directive cannot be interpreted as leaving it open to the Member States to provide in their domestic laws for exhaustion of the rights conferred by a trademark in respect of products put on the market in non-member countries.

· Notes - the doctrine of exhaustion posits that once title to genuine goods has lawfully passed from the original trademark holder, infringement actions cannot be used to block trade in those goods.

Problem 9.3 - Protection of Intellectual Property 
Exclusion of Infringing Imports from the US Market
US Laws

· Secs. 337 and 338 of the 1930 Tariff Act

· §1337. Unfair practices in import trade

· Details an administrative, procedural process

· It is not sufficient to have a patent registered in the US, you must be a US company to institute a 337 proceeding, although the standard for proving one as such is relatively law

· Unlike most trade remedy cases, you do not have to prove damage to a domestic industry, you must only show that there is infringement

· (d)(2) - general exclusion

· A general exclusion order may be instituted when there are a large number of sources of infringing imports actually established, along with the apparent existence of even more (In Re Certain Personal Computers and Components Thereof, United States Trade Commission, 1984)

· (e) - temporary provision while an investigation is ongoing

· (j) - referral to President

· There is the possibility of Executive branch interference in a 337 judgment for public policy reasons (In re Certain Alkaline Batteries)

· Background

· In 1988, the EU brought a GATT case against the US based on 337, claiming that the mechanism discriminated against foreign bodies whose patent rights were being challenges based on four grounds:

· It did not permit counter-claims

· The time frame was very strict

· It permitted in-rem proceedings

· A company could bring suit under 337 in an administrative proceeding and also in federal district court placing enormous pressure on foreign defendants

· The remedy was exclusion of the good, and also exclusion of any product that uses the good, which many considered a very draconian remedy

· The US was convicted of the four GATT offenses, although the US did not change the law until the TRIPS agreement governing intellectual property was adopted in 1994

· Under the new agreement, although it did not alter the substance of Section 337, it did make procedural changes. 

· Companies can now bring counter-claims, the time-frame is more flexible, in-rem proceedings are no longer permitted and a company can only bring an administrative suit under 337

International Law

· Arts. 27-31 of TRIPS

· Article 27, paragraph was considered a necessity by the US

*These have been superseded somewhat by the WTO Agreement (see handout)

· Doha Declaration on TRIPS Agreement and Public Health (reference Article 31 of TRIPS)

· Paragraph 2 - 

· Represents a compromise to achieve two goals:

· Limit the drugs involved to those combating major epidemics

· Ensure that generic drugs look and are packaged differently to allow traceability

· Compulsory licensing - patent holders are forced to license drugs in other countries for health reasons

· This is undesirable to pharmaceutical companies because it undercuts their ability to make a profit by impinging on their monopoly for the life of the patent

· This happens not only in developing countries, but also in situations where a government feels that a certain drug must be had to combat a public health crisis (e.g., after 9/11, the US government threatened to compulsory license the vaccine to pharmaceutical companies in Canada because US drug companies were not very quick to respond to production demands)

· Does not cover discretionary drugs; it is meant to apply only to serious epidemics (TB, AIDS)

Global Protection of Intellectual Property

US Law

· Omnibus Trade and Competitiveness Act of 1988

· Special 301 (located in Section 182 of the Trade Act of 1974)

· Purpose is to promote the adequate and effective protection of intellectual property rights in foreign countries

· Vehicle through the US government can put pressure on foreign governments to be more vigilant in compliance with intellectual property regulations

· Requires US Trade Representative to identify those countries that deny “adequate and effective protection of intellectual property rights” or deny “fair and equitable market access to US persons who rely upon intellectual property protection”

· USTR must also identify “priority foreign countries” whose practices are the most”onerous and egregious” and have the greatest adverse impact on the US and who are not entering into good faith negotiations or making significant progress in negotiations towards provision of adequate and effective protection of intellectual property rights

· USTR as developed “watch lists” and “priority watch lists” under Special 301 while pursuing negotiations with the many nations on those lists

· Useful if you have a disagreement with nations who are no longer part of the WTO, however, less useful with countries that are part of the WTO against whom the US cannot retaliate

Chapter 10 - Establishing and Operating a Foreign Investment
Introduction - Decision and Ways to Invest Abroad
Governance of multinational enterprises may be divided into three spheres:

· Governance by the home nation

· Organisation for Economic Cooperation and Development (OECD) - traditionally focuses on the creation of guidelines consisted of recommendations regarding how multinationals should act in foreign nations

· Governance by the host nation

· Governance by host nations has been a dynamic process - by the early 1990s the restrictiveness of earlier laws was largely replaced by laws encouraging foreign investment

· Some nations make entry very difficult

· Restrictions upon entry tend to assume one of two forms:

· Restrictions on the maximum equity allowed to foreign ownership

· Limiting foreign management or control to a minority interest

· Some nations allow entry with comparative ease, however, once established, the operations of the enterprise may be subject to various restrictions that divert time and money from the main purpose of the investment

· Government oversight

· Currency restrictions

· Performance requirements

· Withdrawal of foreign investment also may be subject to restrictions

· Governance by multi-nation organizations

· The UN and its subsidiaries have had little success in developing an effective, widely accepted regulatory scheme for multinationals

· (Governance by international law - international legal norms are few and often contested in statute)

Regulation of US multinationals’ investment abroad is essentially a matter of US federal law:

· Laws enacted to deal with domestic issues, without serious consideration of their impact on foreign activities of US enterprises

· Federal securities and antitrust laws

· Laws which address specific foreign policy issues and are intended to achieve what are largely political goals

· Antiboycott laws

· Foreign Corrupt Practices Act

Problem 10.1 - Risk Analysis and the Decision to Invest
*First question - whether the nation considered for the location of an investment allows investment in the company’s field Separate risks from restrictions in considering an investment:

· Risks tends to be associated with attitudes towards investment

· Restrictions are methods used by nations to control permitted investment

Review adds time and cost to the process of investment. As nations move towards a more open attitude regarding investment, review boards tends to have their discretion reduced, and sometimes evolve into more of a registry than an approval institution.

Modern Direct Investment Theory

· Under certain conditions multinational forms possess advantages over their domestic rivals that exceed the additional cost of foreign investment and that make the multinational forms the cheapest producer

· Two broad classes of advantage - 

· Local advantages - 

· Involve those factors which reduce the cost of organizing production in a host country relative to the costs of exporting the product from the home country of the investor

· Lower wage costs in other countries is a form of location advantage

· Lower transport costs and generally favorable tax and regulatory regimes are as well

· Ownership advantages - 

· Intangible assets - assets possessed by the foreign firm that enable it to outcompete its host-country rivals

· Include superior technology, management and marketing skills (recognized brand name)

· Internalization advantages - combining manufacturing, marketing and distribution in a single corporate structure lowers costs and increases efficiency

· Direct investment is not always efficient. Where location or ownership advantages cannot be asserted, firms may turn to trade or licensing to increase their profits.

The International Law on Foreign Investments

· When a state decides to effect changes in its economic policies, there is a potential threat to existing foreign investment

· Such changes may be to the disadvantage of the foreign investor as he would be required to renegotiate the bargain on the basis of which he commenced the investment

· The entry of foreign investment on the basis of contracts made with unrepresentative governments or through corruption increases the risk to the foreign investment

Prohibitions and Limitations on Ownership

· Total prohibition in certain sectors - 

· Almost every nation prohibits foreign investment in certain sectors

· Both developed and developing nations limit investment where national security is threatened

· Foreign investment is most often prohibited in the exploitation of the nation’s most important natural resources

· Other areas often restricted in various nations relate to the nation’s infrastructure.

· Reservations of investment to domestic private investors - 

· Industries where the nation believes that public national ownership is not necessary, but the nation prefers to reserve the areas for their own nationals

· If the nation admits private ownership in a specific industry, it may have difficulty reserving that industry for its nationals if the nation is a member of GATT

· Current trend is to require that the nation offer the same investment opportunities to foreigners that it offers to its own nationals

· This could cause nations to move these industries not to ownership by nationals or foreigners, but to state ownership

· Foreign investment allowed - 

· Foreign private ownership may be limited to joint ventures and possibly only minority interests

· Where foreign investment is limited to minority participation in joint ventures in all industries not subject to even greater restrictions, the country is not a very receptive location for foreign investment and the nation is unlikely to be a member of GATT

· Equity percentage limitations - 

· Reason for equity percentage limitations may be to allow the amount to depend on:

· what the investment is perceived to offer the nation, such as needed technology, or

· an economic/social philosophy based on the notion that foreign investment is inherently evil and to be prohibited

· An unwritten code usually allows selective, needed investment to enter with total foreign ownership. Several reasons are commonly found in exception provisions in written investment laws, or in the unwritten “operational code”:

· Technology

· Plant location - specifically, the willingness to locate a production facility away from already saturated areas

· Education - especially centers which will teach jobs to function with new technology

· R & D

· Balance imports with exports - chronic shortages of hard currencies may make exporting part of the production to earn sufficient hard currency to pay for imports and cover profit and royalty payments decisive

· Sourcing capital from abroad - some nations have shortages of domestic currency to lend companies and often wish to reserve that capital for locally-owned business

· Reasons for accepting equity restrictions - 

· A local partner may be an asset if market penetration is difficult or political contacts are crucial

· If the market in the host nation has good long-term prospects and the restrictive joint venture laws are viewed as being transitory and likely to be modified in the future, it may be appropriate to accept a joint venture and invest

· Attractive investment incentives may make accepting such restrictions easier, especially if the incentives are available immediately and the JV rules are likely to fade in time

· Retroactive effect of equity limitations - 

· To force foreign investment already in existence to convert to joint ventures would create problems of claims of expropriation. Consequently, countries usually applied the laws to new investment, but often added provisions which made it very difficult to continue to function without conversion

Limitations on Management

· Even management limitations based on equity ownership may be unimportant if the local board is dominated by host nation nationals who are all profit motivated entrepreneurs whose goals are far more aligned with the foreign affiliate than with host nation government officials who see local management as committed to pursuing national social goals

Performance Requirements

· Restrictive investment laws often include performance requirements relating to:

· Local content

· Local labor

· Export versus import

· Technology

Limitations on Acquisitions

· Restrictions on acquisitions are often based more on the feared loss of a domestic company, than the fear of the addition of a new foreign company

The Unwritten Law: The Operational Code (unwritten law)
Every country has its own operational code, a system of unwritten laws which are important to understand

· 1There may be a demonstrably greater amount of predictability than initially appears in dealing with third world governments

· It is difficult for host nations to determine the optimum level for the regulation without discouraging foreign direct investment (Edge of Discouragement)

· Aspirational Declarations - whether several of the UN pronouncements affecting multinationals constitute international law is an important issue that has become largely academic. Of greater importance is their disclosure of the aspirations of the large majority of the developing and socialist members, and a few developed nations

· Offer developing nations strong words which may temper adverse public reaction to governments plagued by economic political troubles. 

· They may serve, in a sense, as doctrines of collective insecurity.

· Public Code - includes a nation’s constitutional provisions affecting direct foreign investment (such as labor and social security rules), statutes, published administrative regulations and widely distributed regulations or decisions of foreign investment agencies

· Elements of the Public Code are enacted periodically, usually when:

· The Operational Code has become so cumbersome and confusing that it is necessary to transfer some element to the Public Code

· Elements of the Operational Code which are so well known and no longer considered secret become part of the Public Code in its next revision

· Operational Code - limited to formal unwritten regulations and decisions, may also include formal written regulations and decisions that either are not publicly available or discoverable (there are facets of such that would not necessarily implicate the FCPA)

· Must not deviate from the Public Code so extensively that it generates so much uncertainty that it reduces foreign investor confidence in the regulatory structure

· Directly conflicts when, although positive law provisions of the Public Code do not contain exceptions, the law is waived according to the Operational Code

· This could lead to litigation against a host country

· Indirect variance exists when positive statements of the Public Code are conditioned by exception provisions, but the government so routinely grants exceptions that the positive law effectively becomes a nullity

· If the variance between the two becomes extreme, it is mandatory, and in the best interest of a nation, that it pass a new investment law

· Reflects the nation’s need to be flexible so as to obtain investment, particularly in crucial areas

· While the Public Code allows the public to think nationalistically, the Operational Code allows the government to function pragmatically

· A multinational which appears to have foreign investment with attributes which differ from provisions of the Public Code, may simply have “read” the Operational Code more effectively than others.
Problem 10.2 - Choices in the Formation of the Foreign Investment
Branch versus Subsidiary
· Branch - 

· Simplest form of foreign direct investment

· No independent juridical status

· Recognized for legal purposes as a mere extension of the foreign parent company

· Offers fairly absolute assurance of control and administrative convenience

· However, the parent will be subject to all of the branch’s obligations

· Subsidiary - 

· Incorporated under the laws of the foreign nation, and for most purposes is subject to the laws of that foreign nation

· Either wholly or majority owned by the parent, subsidiaries are generally treated as distinct legal personalities

· Generally does not subject the parent to liability for the subsidiary’s obligations, unless there are grounds for piercing the corporate veil

· Veil piercing theory is not very well developed in many foreign nations

· Various devices have been created, however, to impose liability on the parent for obligations of the subsidiary

· Occasionally, a single characteristic (i.e., taxation, liability avoidance) of the contemplated direct foreign investment is so important that it dominates the choice of form decision.

· More often, careful consideration of all the benefits and detriments of each form is necessary to make an informed and intelligent decision.

· Foreign nations may not attribute the same characteristics to or make the same distinctions between the branch and the subsidiary

Acquisition by Merger
An alternative to a “greenfields” investment, where the business is started “from scratch”, is an acquisition. The acquisition will probably be by merger.

Possible applicable EU laws:

· 1989 EU Merger Control Regulation

· Merger or acquisition must pass the threshold level of joint revenues for the parties using either worldwide or EU revenues

· Where the monetary threshold is met, the EU has exclusive jurisdiction in most cases to apply the Regulation’s rules and procedures

· Member states retain jurisdiction when 2/3 of the activity of each firm takes place in one member state

· Member states also retain power to oppose mergers on at least 3 public policy grounds:

· public security

· preservation of plurality of the media

· rules for financial services industry

· These exceptions may be interpreted more broadly than the Commission has suggested

· Below the threshold, where the member states have exclusive jurisdiction, there is one exception

· Article 23(2) - allows the Commission to intervene if a merger will create or strengthen a dominant position and the result will be to harm competition in a member state, even where the threshold is not met

· Member state must ask the Commission to intervene

· The Commission may seek to block the merger if a “dominant position” is created or strengthened such that competition would be “significantly impeded”

· Regulation does not abolish Article 85 and 86 of the Rome Treaty

· Article 85 or 86 of the Rome Treaty

· 1977 EU Directive on the Transfer of Undertaking

· Discharged employees following a transfer of ownership may be entitled to some protection including the ability to maintain their jobs and former contract rights

· Part of the intent is to reduce the ability of companies to transfer business for the purpose of downsizing their work force

· Even a “substantial change in working conditions to the detriment of the employee” may constitute constructive dismissal

Worker’s Participation in Management (Germany)

Co-Determination Act of 1976 (Enterprise level)

· Mandates the formation of a supervisory board composed of 50% shareholders’ and 50% employees’ representatives

· Applies to all business organizations regularly employing more than 2,000 employees
· Chairman is elected by a majority of qualified members

· If no majority is attained, the shareholder representatives elect the chairman from their own ranks

· In the event of a tie vote the chairman has two votes on the second ballot

· This comprises the “compromise” character of the Co-Determination Act

· The role of the supervisory board is similar to that of a Board of Directors in a US corporation

· The power of the supervisory board will be significantly less in a close corporation where there is no division between managerial and organizational questions. Furthermore, the shareholders in shareholder meeting are empowered to give directives to management or decide management issues itself.

· Management has used its control is of the supervisory board in some situations to pass by-laws allowing company officials the right to make decisions on their own without board approval

· Private firms are not subject to the Co-Determination Act

Works Constitution Act of 1972 (Plant level)

· Work councils shall be elected in all establishments or plants of business organizations with five or more permanent employees qualified to vote
· Elected by all employees

· Partners, shareholders, directors or executives are not regarded as employees by the Act

· Works council can be likened in some respects to the HR departments of some US corporations

· Social matters

· Works council has mandatory codetermination right in a number of cases mainly the formal conditions of work

· To the extent that remuneration issues are not completely settled by collective bargaining agreements, the works council has additional influence in questions related to remuneration

· Personal matters

· Works council must be notified before each layoff or dismissal, whether voluntary or exceptional and is entitled to request a hearing

· Business modifications

· In enterprises with more than 20 employees the employer must inform the works council of any proposed modifications which may entail substantial prejudice to the employees

· Works council can demand an agreement on full or partial compensation for any financial prejudice sustained by the employees

European Union Societas Europeae

· Long held goal of most EU members has been to harmonize company laws

· Contentious issue has been the extent of mandated worker participation (Continental versus British)

· 1996 - report issues recognizing the diverse forms existing in the EU for providing for worker information

· Emphasis shifted to adopting a structure that did not take away workers’ participation in nations that allowed such rights

· Dual system was proposed:

· Where employee involvement in management was not present when an SE was formed, such participation would not be required

· Where such participation did exist before an SE was established, there would have to be participation consistent with national practices

· The statute and accompanying directive will enter into force on 2004

· **See page 958 for a list of FAQs on the SE statute

· Because of the tax and worker participation issues, it is not clear that the SE statute will have the impact desired, it may be more a political statement than anything else

Process of Acquiring a State-Owned Company Under Privatization Laws
Some nations use privatization to achieve what they refer to as a “mixed economy”, allowing private enterprise in certain sectors but retaining substantial state ownership in others

Issues facing companies acquiring formerly state-owned companies: (see 963)

· Absence of an adequate legal infrastructure

· Government approval process

· Participation of workers in the approval process

· Rights of nationals to preferences

· Treatment of foreign investment

· Method of valuation

Problem 10.3 - Issues Confronting the Established Investment
Currency Exchange Controls
**See the Hornbook summary on the issues and concerns raised by currency controls

Comments on Currency Controls

· Currency floats - possible to keep track of the changing relationship of the two currencies

· Currency pegged - less easy to keep track of the changing relationship of the two currencies because there is always the possibility that the government will change the rate, quite possibly quite substantially and almost always without warning.

· Investor is thus subject to depreciation losses caused by the fluctuation of the two currencies

Imposition of exchange controls is most likely where the nation has a shortage of foreign currency, often attributable to a balance of payments problem.

IMF Agreement

· Governs some currency exchange control laws of its member nations

· Product of Bretton Woods conference in 1944 near the end of WWII

· Intended to address the use of exchange controls as a means of economic nationalism

· Article VIII 2(b) - one of the most difficult and dispute generating provisions

· Provides that “Exchange contracts which involve the currency of any member ad which are contrary to the exchange control regulations of that member maintained or imposed consistently with this Agreement shall be unenforceable in the territories of any member.”

· Private contract claims may have to defer public interests

· Language has been used as a defense to avoid payment of obligations in many cases

· Article is noteworthy since it has extraterritorial effect, it attempts to supplant private international rules of the forum

· Generated considerable diversity of opinion because domestic courts have divided on whether to view the provision literally or interpret it in view of the purposes of the Agreement

Transfer Pricing
Reasons for transfer pricing - 

· Tax motivation

· If foreign nation places high tax on profits, but none on royalties, companies may wish to lower foreign profits by increasing the amount it charges royalties for technology

· In domestic terms, by showing a very small profit from the foreign subsidiary, the taxable income of the parent will be reduced

· Payments

· Arises when a nation prohibits or restricts certain payments but allows others

· E.g., limits profits but is lenient on technology royalty payments

Transfer pricing may be challenged by minority shareholders of the subsidiary, or by the nation which loses tax revenue or gives up scarce foreign exchange as a result of artificial accounting of revenues

*Transfer pricing and currency controls are closely related

Regulation of Transfer Pricing in Multinational Corporations: An International Perspective

· Desirable to charge a low price to the importing subsidiary to minimize customs duties

· Artificially reducing subsidiary profits through transfer pricing, which results in a diminished level of income available for reinvestment in the entity or for distribution, would seem to constitute a fraud on minority shareholders under the laws of most developed countries

· Distinct interest of the minority in the subsidiary can be protected only through use of an arm’s length price, or an equivalent price providing a close approximation when former is unavailable

· Arms-length standard - virtually universal for evaluating transactions between related entities is that of arm’s-length dealing

· Requires that the units deal with each other as if they were independent firms operating under comparable conditions

· Only the US has adopted extensive and detailed regulations to be applied in individual cases

· Countries differ as to whether deviation is permissible in specific situations

· US does not permit

· France, for example, permits transfers to a foreign subsidiary at less than arm’s-length amount when general economic or market conditions justify it

· Price v. Standard Oil Co., Supreme Court of New York, 1945

· Facts - plaintiff, the owner of 11,400 shares of Creole Corporation, a wholly owned subsidiary of Standard Oil Company, alleges that defendant dominated and controlled Creole, to the latter's detriment and financial loss, by causing it to sell crude oil to Standard and to various of the latter’s subsidiaries at less than the known prevailing market prices which Creole could have realized had its directors used their own independent business judgment.

· Issue - whether Standard failed to observe its legal duty as majority stockholder of Creole

· Holding - the allegations of the complaint take the charged conduct of the defendant Standard and of its directors of Creole outside the sphere of the exercise of business judgment. Nor are the allegations susceptible of the inference that the prevailing market price was a mere matter of opinion. From the allegations of the complaint it would appear that, as a widely sold commodity, there is a definite world market price for crude oil. The comparatively small volume produced by Creole could have and should have been sold at worldwide market prices as established by reference to Texas posted prices.

· Rule - a wholly owned subsidiary and its parent must engage in arm’s length bargaining

· Notes - would a complaining minority shareholder benefit from the reasoning in Price? Section 482 of the Internal Revenue Code - requires that a transfer price constitute what unrelated parties would agree upon in an arms-length transaction, both on inbound and outbound products.

Problem 10.4 - Third World Debt
Linkages between the IMF and public and private sources of international funding

· Lending - small banks were brought into consortia lending on the tails of major money center banks

· IMF - stepped in to negotiate austerity agreements with third world governments before private banks would refinance outstanding loans

Enormity of the international debt problem and some possible solutions:

· Secondary markets

· Market has emerged for third world debt, whereby banks sometimes swap debt of different countries in order to balance their loan portfolios; and some third world governments have retired their debt at a discount by buying it back in the market

· Debt swaps

· Banks and holders of national debt swap debt at a discount using market values for equity positions in local companies or local currency which is used for new or expanded local investment

· Baker Plan (little came of this)

· Need for more commercial bank lending

· Need for more lending by multinational organizations

· Need for economic reform

· Bradly Plan (led to research, which led to the Brady Plan)

· Advocated some kind of debt relief

· Brady Plan (revised US policy on third world debt, announced in Spring 1989)

· Emphasizes debt reduction rather than piling on new loans mostly to meet current interest payments

Problem 10.6 - Taking of an Investment
Issues - 

· Direct versus indirect taking

· Direct takings are becoming very rare these days

· Whether the property will be returned

· Compensation (domestic versus international law)

The Act of Taking
The right to take property is a long held norm of international and domestic law. However, the right is based on the existence of a public purpose.

· What constitutes a public purpose has not been identified

· The domestic government is normally the one to make such a determination

· Public purpose must principally be directed toward improving the quality of life in the nation

· Public purpose is difficult to prove and is not easily susceptible by review by an international tribunal

· Implicates political, social and economic values

· Argue that the expropriation was based on commercial reasons is difficult

· Therefore, the focus tends to be on compensation

· The UN Resolution on the Permanent Sovereignty Over Natural Resources recognizes this right, however, it mandates the payment of appropriate compensation

· Incorporates international law as a standard for determining compensation

· HOWEVER, calls for the resolution of issues pertaining to compensation to be settled under the domestic law of the nationalizing state using that state’s tribunals, unless the parties agree otherwise

If the taking was illegal, international law calls for reparations.

Compensation
Issues - 

· There is no universally accepted standard governing compensation

· NAFTA, e.g.

· Significant step beyond the bilateral investment treaties of the 1980s

· Article 1110 is a good enunciation of a compensation standard

· Going-concern value represents more than just the book value, it includes good-will and future profit projections

· Traditionally, under customary international law and many countries’ domestic law, there can be no international remedy before exhaustion of local remedies

· In most bi-lateral investment treaties, the exhaustion of local remedies is no longer required because capital exporting nations are suspicious of the ability of local courts to render unbiased judgments

· OECD model (late 1960s) - common thread is “fork in the road” provision

· Dictates that foreign company has alternative means to resolve their dispute (local courts, international arbitration (UNCITRAL or World Bank), contract provision dictating other remedies)

· The import of these provisions is that once you start down one path, you may not choose to backtrack to another remedy

· However, because BITs are usually brief, it is not always clear the extent to which this election of remedies mandate applies, depending upon how and what issues are raised and where

· NAFTA Article 1121(1)(b) is similar to the OECD model save one important exception, which allows a company to pursue multiple course of actions if they are only seeking an injunction

· Calvo Clause is important in much of Latin American - treat foreigner just like Mexicans:

· Same access to Mexican court system

· No access to international diplomatic protection

· This clearly does not work well with the concept of BITs, which has a point of providing foreigners with access to international law remedies

Litigation: Sovereign Immunity and the Act of State
If a company files suit against a foreign nation in a US court, it will be met with two defenses:

· Sovereign immunity

· Verlinden B.V. v. Central Bank of Nigeria
· Rule - the Foreign Sovereign Immunities Act codifies, as a matter of federal law, the restrictive theory of sovereign immunity. A foreign state is normally immune from the jurisdiction of federal and state courts, subject to a set of exceptions, including actions in which the foreign state has explicitly or impliedly waived its immunity, and actions based upon commercial activities of the foreign sovereign carried on the US or causing a direct effect in the US.

· The Act makes a distinction made between public acts and commercial acts

· Notes - 

· Restrictive theory - immunity is confined to suits involving the foreign sovereign’s public acts, and does not extend to cases arising out of a foreign state’s strictly commercial acts

· First outline in the 1952 Tate Letter, which countered the virtually absolute immunity granted to foreign sovereign by the State Department and the courts

· Foreign Sovereign Immunities Act of 1976:

· Section 1605(a)(2) - provides for jurisdiction over a foreign state where the action is based “upon an act outside the territory of the US in a connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the US”

· Section 1605(a)(3) - if (a) the taking was in violation of international law and (b) the action involves the rights in the property taken and that property or any property exchanged for such property is (I) present in the US in connection with a commercial activity carried on in the US by the expropriating state or (ii) and that agency or instrumentality is engaged in commercial activity in the US, the American court have jurisdiction.

· May have a significant effect were the taking of movable property at issue

· Its impact is likely to be less in the more usual case where the property taken is immovable property (factories, mines) or intangible property (contractual or other rights)

· Section 1605(a)(3) reflects the Hickenlooper Amendment to the Foreign Assistance Act which was passed to overrule Sabatino
· The case involved the nationalization of companies, in which Americans held interests, by the Cuban government. Following the nationalization, an American commodities broker renegotiated his sugar contract with the Cuban government.

· THE FSIA CANNOT CREATE JURISDICTION PRECLUDED BY THE CONSTITUTION

· Minimum jurisdictional contacts are adequate notice are required

· The executive branch will still exert pressure because of the foreign policy implications involved

· Act of state doctrine

· As opposed to the sovereign immunities defense (which focuses on jurisdiction), the act of state defenses focuses on substance, e.g., the courts of one nation should not stand in judgment of the acts of a foreign sovereign which occurred in a foreign state

· Banco Nacional de Cuba v. Sabbatino, Supreme Court of the United States, 1964

· Holding - the Judicial Branch will not examine the validity of a taking of property within its own territory by a foreign sovereign government, extant and recognized by the US at the time of suit, in the absence of a treaty or other unambiguous agreement regarding controlling legal principles, even if the complaint alleges that the taking violates customary international law

· Notes - Congress passed the Hickenlooper Amendment to overturn this decision. Under the amendment, the Court presumes that it may proceed with the adjudication on the merits unless the President stated officially that an adjudication in the particular case would embarrass the conduct of foreign policy.

· W.S. Kirkpatrick & Co., Inc. v. Environmental Tectonics Corp., Int’l, Supreme Court of the United States, 1990

· Facts - Environmental brought suit after it learned that the reason it had lost a proposed contract with Nigeria was that its competitor, Kirkpatrick, had bribed Nigerian government officials. Proof of the bribe implicated the act of state doctrine. The circuit court declined to apply the act of state doctrine because the Department of State said that such inquiry would not cause embarrassment to US foreign relations.

· Issue - whether the act of state doctrine is premised on the notion of preventing embarrassment to foreign nations

· Holding - the act of state doctrine is not designed to avoid embarrassing foreign nations

· Rule - for the act of state to apply, the court must have to declare an official act of the foreign state invalid in resolving the case before the court.

· Notes - the Court rejected the reasoning of the circuit court and refused to apply the doctrine because the case did not involve inquiry into the lawfulness of an act of the foreign government, but merely the consideration of the motivations of foreign officials. According to Scalia, the act of accepting a bribe is not an act of state, therefore, the act of state doctrine is not at issue.

· Expropriation is a quintessential act of state

· Exceptions to the act of state doctrine

· Commercial activity exception - Alfred Dunhill of London, Inc. v. Cuba, Supreme Court of the United States, 1976

· While the import of the case is unclear (the commercial activity exception did not garner a majority), the court noted that since, in their commercial capacities, foreign governments do not exercise power peculiar to sovereigns, subjecting them in connection with such acts to the same rules of law that apply to private citizens was “unlikely to touch very sharply on ‘national nerves’”

· The end result is that courts are becoming more willing to exercise jurisdiction in these cases than they were at the time of Sabatino
· However, even if you can get a court to consider your case, you must still find assets to attach to make the suit worthwhile

Insuring the Risk
Companies can purchase insurance to guard against the risks of expropriation, from private insurers, the host company or through the following organizations:

OPIC - 

· Mostly developing countries

· Required BIT

· Must be US investor

· Includes an exhaustion of local remedies clause

MIGA - 

· Under the auspices of the World Bank

· Not limited to US investors

· Coverage is similar to OPIC

Problem 10.7 - Foreign Investment in NAFTA
Mexico

The last 15 years have produced a much more friendly investment situation between the US and Mexico (NAFTA)
· Relevant provisions of the 1993 Mexican Foreign Investment Law (skim)

· Codified the 1989 Regulations and represented an almost complete departure from the restrictive 1973 investment laws

· Article 4 - functions reserved to the Mexican government or to Mexican states

· Articles 5 & 6 - Mexico has a negative list approach

· Articles 9 & 32 - acquisition of a Mexican company might require Commission approval if the investment was over a certain amount. In any event, companies with or planning to business in Mexico will need to register.

· Mexico has continued to raise the investment cap referenced in Article 9 

· 1994-96 - investment cap was $25M

· 1997-99 - investment cap was $50M

· 2000-02 - investment cap was $75M

· 2003+ - investment cap is $150M

· As a result, only the very large investments, so long as they are not in the restricted list, now require Commission approval 

· The foreign investment law is obligatory among NAFTA members, and is applied on a most-favored nation basis among non-NAFTA members

· There are provisions that restrict and/or prohibit investment in certain restricted areas (see page 1108)

· Article 11 distinguishes between property that is acquired for personal versus commercial use (see page 1108)

· Mexico waived the Calvo Clause in this Law probably to acquire more foreign investment

· NAFTA, Chapter 11

· Section A - 

· Article 1102 and 1103 - National Treatment and Most-Favored Nation Treatment

· Article 1105 is to ensure that treatment of 1102 does not fall below a certain minimum because of the way local citizens might be treated by local governments

· Article 1110 - discussed earlier in expropriation

· We must keep in mind that the obligations of Chapter 11, Section A run both ways

· Section B -

· Only applies if you have a grievance against the government (does not apply to disputes with another private party)

· Article 1118 - first step in negotiations

· Article 1120 - 

· (a) ICSID is not an alternative because Mexico and Canada are not parties (although presumably it was included because the US hopes they will become so soon)

· (b) allows the dispute to be settled in ICSID facilities if at least one party (the US) is a party to the ICSID convention

· ©) UNCITRAL arbitration rules, which does not provide a place. Sometimes a law firm or the ICSID will arbitrate according to the UNCITRAL rules

Exon-Florio
· §5021, 1988 Omnibus Trade and Competitiveness Act:

· Exon Florio Amendment

· Grants the President the authority to investigate and suspend or prohibit transactions leading to control of American firms by foreign persons based on national security concerns

· Two basic problems Exon Florio can create for foreign investors:

· Exon-Florio issues may arise throughout the investment process

· There is uncertainty about the definition of “national security”

· Many argue that the government should at least define national security or impose sanctions on parties who use Exon-Florio in bad faith

· The Exon-Florio Amendment is still very controversial

· Some argue that it has become a tool to block hostile takeovers

· In friendly takeover situations, the idea is to notify as soon as possible just to get the process moving

· However, statistically, the number of cases actually investigated as compared to those reported is very small

· Foreign acquisitions that could affect national security must be reported to the Committee on Foreign Investment in the US (CFIUS) at the outset

· 30 day period after notification in which CFIUS is given the opportunity to object

· If an investigation is warranted, then the CFIUS is given weeks to review with an extra 15 days for executive review

· In a merger situation, this can be a long time

· Control by foreign persons is key to determining whether a transaction is within the scope of Exon-Florio

· Courts don’t like to review the decisions of the Executive branch made on the grounds of national security

· Both GATT and NAFTA, Article 2102, have exceptions for national security

Chapter 11 - Resolution of International Disputes
Introduction - Dispute Settlement Options
Questions to be addressed either during contracting or after a dispute has arose:

· How a dispute ought to be resolved

· Where the dispute should be resolved

· Under what rules the dispute should be resolved

Roadmap:

· The contract or agreement is silent regarding choice of form of dispute resolution

· Problem 11.1 addresses personal jurisdiction and forum non conveniens

· The contract or agreement includes choice of forum (including choice of arbitration, which constitutes a rejection of any judicial forum) and choice of law clauses

· Problem 11.2 addresses how the chosen forum, whether it be the forum selected in the contract or agreement or some other forum in which one party has initiated an action, determines whether it will accept the choice of forum and also the choice of law

· Judgment has been entered in one jurisdiction and the successful party wishes to have the judgment recognized and enforced in another nation

· Problem 11.4 addresses how courts determine whether or not to enforce foreign judgments and currency conversion issues

· An arbitral decision has been rendered

· Problem 11.5 considers some of the issues of enforcing arbitral decisions

· Enforcement in the same nation where the arbitration took place versus enforcement in a different nation

· The effect of enforcement conventions. 

Arbitration in the International Commercial Setting: Advantages versus Disadvantages

Advantages:

· May prevent multiple proceedings

· Substantial progress in the development of an institutional and legal framework for arbitration has resulted in a system that is in many respects more highly developed than the international judicial process

· Existence of enforcement conventions (e.g., United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, a.k.a. the “New York Convention”)

· Enforcement of arbitral awards has been the subject of intragovernmental efforts 

· Lack of public policies

· Arbitrators have no public policies extrinsic to the agreement of the parties that they must enforce

· Flexibility

· Lack of elaborate pre-hearing discovery and the general informality and nontechnical nature of evidence introduction minimizes the opportunity for procedural maneuvers that have little to do with the central issues of the case but that have the potential to cause a great deal of delay, confusion and expense

· Subject matter specificity

· Parties may select arbitrors who are experts in a particular field and who also need not be lawyers

· The common use of panels of arbitrators permits the inclusion of technical as well as legal experts

· Confidentiality

· Arbitral awards are confidential and not matters of public record

· Preservation of underlying commercial relationships

· Arbitration allows parties to resolve a dispute with destroying their business relationship and the goodwill necessary to it

· Solution facilitation

· The relatively informal nature of arbitration produces less tension that may facilitate a solution

Disadvantages:

· Dealing with multiple parties

· Traditional litigation system is better-equipped to deal effectively with disputes involving more than two parties

· Effect on substantive rights and duties

· Arbitration may affect the substantive rights and duties of the parties in manners not originally contemplated

· Cost

· The forum costs of arbitration must be defrayed by the parties to the arbitration

· Narrow discovery

· May prevent arbitrators from being able to compel the production of documents or the presentation of witnesses for deposition, which could hinder fact development and lead to unjustified results

*The perceived need for fact development is a major criterion for choosing litigation or arbitration

Problem 11.1 - Resolution of Int’l Disputes
Available Judicial Fora
Jurisdictional analysis:

· Identify the statute (if any) which grants jurisdictional powers to the particular court, e.g., state long-arm statute

· Many state statutes dealing with procedure make no distinction between a “foreign” person who is from another state and a “foreign” person who is from another country

· In the case of personal jurisdiction and long-arm statutes, the question is not the relation of the cause of action to the state, but, rather, the relation of the party to the state

· Identify any limiting principles to grants of jurisdiction, e.g., due process 

· A court may, as a matter of discretion, decide to not exercise jurisdiction through the doctrine of forum non conveniens

· Allows the court to determine that some other court affords a preferable forum for resolving the dispute

Personal Jurisdiction

· MINIMUM CONTACTS - a state may assert jurisdiction only over those defendants who have certain “minimum contacts” with the forum state such that maintenance of the suit does not offend “traditional notions of fair play and substantial justice (International Shoe Co. v. Washington)

· Minimum contacts analysis:

· “Deliberate, single, substantial contact” - a state may exercise jurisdiction over a defendant whose contacts with that state consist of only a single act, provided that act is what gave rise to the claim for which jurisdiction is being sought, and was deliberately directed toward the state. (McGee v. International Life Insurance Co.)

· “Non-deliberate, negligible contacts” - a state may not exercise jurisdiction over a defendant if the defendant’s contacts with the state are negligible and non-deliberate, and the claim does not arise from those contacts. (Hanson v. Denckla)

· PURPOSEFUL AVAILMENT - absent some purposeful availment by the defendant of the privileges of conducting activities within the forum state, due process does not permit the assertion of personal jurisdiction over nonresident defendants based on the “unilateral activity” of plaintiffs over which defendants exercise no control. (World-Wide Volkswagon Corp. v. Woodson)

· Purposeful availment/minimum contacts analysis:

· “Minimal, related contacts” - where the contacts with the forum proximately result from actions by the defendant himself that create a “substantial connection” with the forum state he manifestly has availed himself of the privilege of conducting business there, and because his activities are shielded by the benefits and protections of the forum’s laws it is presumptively not unreasonable to require him to submit to the burdens of litigating in that forum as well. (Burger King v. Rudzewicz)

Jurisdiction over Aliens

· GENERAL JURISDICTION - 

· “Continues, substantial, unrelated contacts” - when there are sufficient minimum contact, a state may assert jurisdiction over a defendant even for causes of action arising outside the jurisdiction. (Perkins v. Benguet Consolidated Mining Co.). It is possible to exert jurisdiction over a defendant for contacts unrelated to the claim at hand, however to do so, the contacts must be substantial, as opposed to minimal for specific jurisdiction. (Helicopteros Nacionales de Colombia, S.A. v. Hall)

· SPECIFIC JURISDICTION - 

· “Stream of commerce analysis” - if the defendant has not purposefully availed himself of the benefits and protections of the laws of a forum state through additional conduct directed at the forum state, then minimum contacts are not enough to support personal jurisdiction. (Asahi Metal Industry Co. v. Superior Court)

· Notes on Asahi:

· Court unanimously held that the due process clause prevented California from asserting jurisdiction over Asahi

· Eight Justices agreed that regardless of whether Asahi had “purposefully availed” itself of the benefits and burdens of doing business in the forum state, the facts of the case did not establish minimum contacts such that the exercise of personal jurisdiction would be consistent with fair play and substantial justice

· O’Connor - relied on two factors derived from the international scope of the jurisdictional problem:

· Unique burdens placed upon one who must defend oneself in a foreign legal system

· Potential implications for US foreign policy

· For the first time since its adoption of the purposeful availment analysis, the Court denied jurisdiction over a defendant that had purposefully availed itself of the benefits and burden of doing business in the forum

· ASAHI ESTABLISHES THAT THE EXISTENCE OF MINIMUM CONTACTS IS A NECESSARY BUT NOT SUFFICIENT CONDITION TO SATISFY THE CONSTITUTIONAL REQUIREMENTS FOR PERSONAL JURISDICTION

· In all cases, courts must also test the facts against equitable notion of fair play and substantial justice

· Court was divided on whether the Japanese manufacturer had purposefully availed itself of the privilege of doing business in California

· O’Connor - placing a product into the stream of commerce does not establish purposeful availment sufficient to satisfy minimum contacts

· Did not address the question of whether purposeful availment alone would always provide a sufficient predicate to subject a defendant to jurisdiction

· Brennan - the purposeful availment requirement is satisfied once a manufacturer inserts its product into the stream of commerce with knowledge that the product will eventually be used in the forum state

· These four Justices, along with Stevens, appear to believe that Asahi purposefully availed itself of the benefits and burden of doing business in California

· As such, the decision not to grant jurisdiction turned on other factors (see above)

· “TAG JURISDICTION” - the physical presence of the defendant alone is a sufficient basis upon which a court may exercise jurisdiction over a natural person. (Burnham v. Superior Court of California)

· This rule may not extend to corporations

· Scalia alluded to the fact that corporations have never fit comfortably in a jurisdiction regime based primarily on “de facto power over the defendant’s person” in  a Burnham footnote

· Lower courts have refused to apply Burnham to permit jurisdiction on this basis over nonresident corporations

Forum Non Conveniens

· Beginning with the general presumption that the plaintiff’s choice of forum should be respected, the court will weight both private and public interests to determine whether this choice should be respected in the case before it

· Private interests of the litigant as factors to be considered: (Gulf Oil Corp. v. Gilbert)

· Relative ease of access to sources of proof

· Availability of a compulsory process for securing the attendance of uncooperative witnesses

· Costs of obtaining the attendance of witnesses

· Possibility of viewing the relevant premises

· Other practical problems which will allow the trial to be easy, expeditious, and inexpensive; and

· Enforceability of a judgment if obtained

· Public interests to be weighed: (Gulf Oil Corp. v. Gilbert)

· Administrative difficulties that arise when litigation is piled up in congested centers instead of being handled at the origin

· Imposing jury duty on the people of a community that has no relation to the litigation

· Desire to have localized controversies decided at home; and

· Not burdening courts with complex conflicts of law problems and with applying a law that is foreign to them

· Trial courts are given broad discretion to determine the forum non conveniens issue and only if there is an abuse of that discretion will a district court’s decision be disturbed. (Piper Aircraft v. Reyno)

· Courts generally require as a prerequisite for granting a forum non conveniens motion that there be an alternative forum in which the plaintiff may pursue his claim. However, the courts have not always enforced this requirement. (Islamic Republic of Iran v. Pahlavi)

· A US plaintiff’s choice to bring suit in the US is entitled to great deference. (Piper)

· The law of a foreign court does not have to provide an identical remedy, but only an adequate remedy within the forum non conveniens analysis. (Piper)

· In Piper, the plaintiff argued that his inability to rely on strict tort liability in Scotland rendered the law of that country less favorable to his claim than Pennsylvania law, and that, therefore, the defendant’s motion to dismiss on forum non conveniens grounds should be denied.

· The Supreme Court concluded that the availability to plaintiff under Scottish law of the right to recovery under a negligence theory accorded him sufficient opportunity to secure an adequate remedy and granted the motion to dismiss.

· The Republic of Bolivia case exemplifies judicial response when foreigners bring suit in the US seeking our sympathetic juries.

· Balancing approach (US)

· In the Bhopal case, a US district court judge refused to exercise jurisdiction on forum non conveniens grounds (national interests, presence of witnesses and evidence). Furthermore, according to the court, to retain the litigation would be “imperialistic.” Rather, India should be given the opportunity to vindicate the suffering of its people within the framework of a “legitimate legal system.” Ironically, the Indian government appeared as a party in the case arguing that it should be hear in the United States as it offered the “only hope these unfortunate people have.”

· The decision was criticized because by refusing to exercise jurisdiction in this case, the court effectively allowed a US manufacturer to avoid US tort liability while encouraging other manufacturers to locate plants abroad.

· Strict approach (Australia)

· A forum non conveniens stay should not be granted unless the choice of forum is clearly oppressive or vexatious to the defendant

· In the Ok Tedi case, the Australian court retained jurisdiction, even though all the plaintiffs resided in and much of the necessary evidence was located in a foreign country.

· Plaintiffs chose the Australian courts because they wanted Australians to see the damage in Australian company had caused to their land and lifestyle

· The stricter forum non conveniens approach helped to ensure that the Australian legal system shared some of the burden of resolving problems caused by its citizens and resident companies in foreign countries.

International Tribunals
International Court of Justice (ICJ)

· Article 34

· Permits only states to be parties to “contentious” cases before the Court

· The ICJ was constructed on the basis of sovereigns owing duties only to one another

· Designed to handle direct government-to-government disputes where governmental policies are at issue

· NOT designed to handle international commercial disputes between private parties or even international commercial disputes between a private party and a government, even when such disputes arguably violate international law

· If a government takes up a private dispute on behalf of a private party, it may litigate before the ICJ. (Mavrommatis Palestine Concessions (Jurisdiction))

· The government of the private party must take an active part

· The action can only be brought against a state

· The principle requiring that only states can be recognized as parties before an international tribunal van be expressly waived in the treaty or convention that establishes the tribunal

· Neither the Legal Advisor’s Officer nor the State Department has ever promulgated regulations establishing a formal procedure for presenting such claims to them

· If the State Department does decide to process the claim, it is likely to consider alternative, and largely political actions, rather than a purely court-oriented approach

· If the US does both espouse and bring the claim, then it becomes that of the US, allowing the US to control the ensuring litigation and compromise or even abandon the claim.

· Deciding which government has the right to espouse the claim can be an issue

· In Barcelona Traction, the parent company had been incorporated in Canada in 1911. After WWI, some 85% of the shares had been acquired by Belgians. The Belgian government brought a claim against Spain alleging that its nationals had been harmed by the government of Spain after the Spanish Civil War. The ICJ held Canada to be the only nation which could raise the claim that the property had been improperly expropriated.

Foreign Courts
Personal jurisdiction concepts of foreign nations will decide whether or not a US company conducting business abroad will be amenable to suit.

Problem 11.2 - Choice of Law/Forum Clauses 
Choice of forum clause indicates the forum of one of the EU nations:

· Article 17 of the EU Convention on Contractual Obligations (EEC)

· Would bind any other Contracting State on the choice of forum issue

· The EEC is the only international agreement on jurisdiction

· However, US courts would not necessarily be bound

· M/S Bremen v. Zapata Off-Shore Co., Supreme Court of the United States, 1972

· Facts - Zapata, an American corporation, contracted with Unterweser, a German corporation, for sea towage. The contract contained a forum selection clause, indicating that any dispute arising must be treated before the London Court of Justice. Zapata filed suit in a US district court.

· Holding - the court upheld a forum selection clause.

· Rule - such clauses are prima facie valid and should be enforced unless enforcement is shown by the resisting party to be “unreasonable” under the circumstances or unjust, or that the clause is invalid for such reasons as fraud or overreaching. A contractual choice of forum clause should be held unenforceable if enforcement would contravene a strong public policy of the forum in which suit is brought, whether declared by statute or judicial decision.

· Notes - there are some key factors to consider in Bremen:

· The English courts were characterized as a “neutral forum with expertise in the subject matter”

· The choice of forum was made in an arm’s-length negotiation between experiences and sophisticated parties

· The choice of forum was a freely bargained for term

· Dissent - would have denied enforcement because of the effect on the substantive rights of a US citizen. The towage contract contained certain exculpatory provisions which would likely be enforceable in England, although they would not be so in the US.

· See Piper.

· Carnival Cruise Lines, Inc v. Shute, Supreme Court of the United States, 1991

· Facts - Shute purchased a ticket for Carnival Cruise Lines in Washington, where she lived. When the ticket arrived, it included a Contract with 25 numbered paragraphs, one of which required any disputes arising under the Contract to be litigated before Florida courts, to the exclusion of all others. When Shute was injured on board ship in international waters, she attempted to sue Carnival in the State of Washington. The Court of Appeals refused to enforce the forum selection clause because it was not freely bargained for and because the Shutes were not physically nor financially capable of pursuing litigation in Florida.

· Holding - the Supreme Court reversed and upheld the clause.

· Rule - a reasonable forum selection clause in a form contract should be upheld.

· Notes - 

· Even though the forum selection clause was not the result of bargaining and was entered into by parties of unequal bargaining power, Carnival was able to convince the Supreme Court that the possibility of being forced to defend in every jurisdiction where its customers are would be more than inconvenient. Also, Florida was not a remote alien forum such that it would be inconvenient enough to justify non-enforcement.

· This case suggests that US courts will be very friendly to forum selection clause

· Caldas & Sons, Inc. v. Willingham, United States Court of Appeals, Fifth Circuit, 1994

· Facts - this case arose out of two sale contracts for the same parcel of farmland in Mississippi. One of the sales contracts provided that “the laws and courts of Zurich shall be applicable.”

· Issue - whether the forum selection clause was mandatory or permissive

· Holding - the clause was merely permissive.

· Rule - the word “shall,” which is generally mandatory, need not necessarily be classified as such.

· Notes - the court based its decisions on the following factors:

· The only thing certain about the clause was that the parties consented to the personal jurisdiction of the Zurich courts. Beyond that, the language is ambiguous.

· The clause in Bremen, by contrast, specified that “any dispute arising MUST be treated before the London Court of Justice.”

· UCC §1-105 provides choice of law rules when the contract involves goods

· Unclear the extent to which the above cases have supplanted the “reasonable relation” test contained in this provision

Contracting Around Mandatory Law

· Convention on the Law Applicable to Contractual Obligations

· Articles 3 and 7 address the issue of choice of foreign law and domestic “mandatory rules”

· US courts have rejected forum selection clauses meant to contract around mandatory law

· Indussa Corp. v. S.S. Ranborg, United States Court of Appeals, Second Circuit

· Facts - a New York corporation was the consignee of a shipment from Belgium to San Francisco. The bill of lading, issued by the Costa Rican concern which chartered the vessel, contained a forum selection clause limiting all disputes to the country of the carrier’s principal place of business. The bill of lading gave no indication that the carrier’s principal place of business was Norway and gave only a US address for the Costa Rican charterer. The amount in dispute was only $2600.

· Holding - refused to uphold the forum selection clause because it violated COGSA.

· Rule - a court will invalidate a foreign forum selection clause pursuant to Section 3(8) of COGSA if the clause lessens the liability of the carrier.

· Notes - the Second Circuit suggested that foreign forum selection clauses limit the liability of carriers under COGSA for three reasons:

· the practical difficulties of pressing one’s claim in a distant forum

· the foreign court may apply neither the Hague rules nor the COGSA

· there is no guarantee that a foreign court will apply COGSA or the Hague Rules in the same way that an American tribunal subject to the uniform control of the Supreme Court.

· HOWEVER, arbitration clauses may mean the ability to contract around such mandatory laws in the US

· Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, Supreme Court of the United States

· Rule - foreign arbitration clauses are unenforceable in bills of lading under COGSA.

· Reasoning - 

· Nothing in COGSA 3(8) prevents the parties from agreeing to enforce the obligations of section 3 in a particular forum.

· The district court had retained jurisdiction, giving it the opportunity to review the Tokyo arbitrator’s choice of law. 

· Skepticism over the ability of foreign arbitrators to apply COGSA or the Hague Rules must give way to contemporary principles or international comity and commercial practice.

· Notes - in dicta, the Court suggested that foreign forum selection clauses are also enforceable under COGSA. The effect of this would be to overrule Indussa. The court also suggested there is no principled basis for distinguishing between domestic foreign selection clauses, such as the one in Carnival, and foreign forum selection clauses.

· Bonny v. Society of Lloyd’s, United States Court of Appeals, Seventh Circuit, 1993

· Facts - plaintiffs, investors in Lloyd’s of London, executed a contract that included both forum selection and choice of law clauses. They also signed an agreement providing that disputes between them and their agents would be arbitrated in England under English law. Plaintiffs brought suit in the US alleging violations of the Securities Act of 1933 and the Securities Exchange Act of 1934. Plaintiffs argued that they were being deprived of all substantive rights under the federal securities laws and should therefore be relieved of their agreement on public policy grounds. Plaintiffs relied on Mitsubishi in making their argument.

· Holding - the court upheld the forum selection and choice of law clauses.

· Rule - a choice of law/forum clause will be upheld if the foreign court affords remedies that will vindicate substantive rights while not subverting US securities laws policies.

· Notes - 

· The court upheld the agreement under Bremen.

· The court noted that the fact that an international transaction may be subject to laws and remedies different or less favorable than those of the US is not alone a valid basis to deny enforcement of forum selection, arbitration and choice of law clauses. (See Piper)

· This case begs the question of whether the court should differentiate between clauses negotiated by parties of equal bargaining power and clauses contained in contracts of adhesion

· This case indicates that securities laws should not be considered “mandatory” 

*Clauses such as “arising our of or relating to” are used to ensure that the arbitration court will have control even if the validity of the contract is called into question

Applicable law in International Commercial Arbitration

To be comprehensive, an arbitration clause should include choice of law and choice of forum. To simply agree to arbitrate is not agreeing to do much.  Even so, an arbitrator normally faces the following choices:

· Law of the seat of arbitration

· National law of arbitrator

· National law of the parties

· Law of the place where the contract was concluded

· Law of the place where the contract must be performed

Problem 11.4 - Int’l Enforcement of Foreign Arbitral Awards 

Unlike the enforcement of judgments of foreign courts, the enforcement of awards of foreign arbitral tribunals is completely a matter of federal law

· New York Convention on the Enforcement of Foreign Arbitral Awards (treaty)

· Federal Arbitration Act (FAA) (statute)

Although both the Convention and the FAA provide for recognition and enforcement of foreign arbitral awards, they also provide exceptions and conditions on their coverage

· Article I of the Convention lists two jurisdictional reservations

· Award must be “made only in the territory of a Contracting State”

· Reciprocity

· The dispute must arise out of a relationship considered to be commercial under US law

· Article V of the Convention lists express defenses available to a party which opposes recognition or enforcement:

· Incapacity of a party to the arbitration agreement

· Lack of fair opportunity to be heard

· An award which is outside the scope of the submission to arbitration

· Improper procedure or composition of the tribunal

· Non-finality of the award due to a stay or suspension

· *Agreement providing for arbitration is invalid under the law to which the parties have subjected it to

· *Subject matter of the dispute cannot be arbitrated under the law of the recognizing or enforcing nation

· *Recognition or enforcement of the award would be contrary to the public policy of the recognizing or enforcing nation

· First US case to interpret the Convention

· Parsons and Whittemore Overseas Co v. Societe Generale de L’Industrie du Papier (RAKTA), United States Court of Appeals, Second Circuit, 1974

· Facts - RAKTA, an Egyptian corporation, contracted with Overseas, for the latter to construct and manage a paperboard mill in Egypt. The contract included an arbitration clause. There was also a force majeure clause. While construction was in progress, it was halted by the Arab-Israel Six Day War. Overseas employees fled, and Egypt broke diplomatic relations with the US. Some Americans could stay but only with a special visa. An arbitration panel found Overseas liable for breach of contract. Overseas sought declaratory judgment in the federal district court to prevent payment under a letter of credit in the US to RAKTA. 

· Holding - 

· Article V(2)(b) - Overseas cannot equate “national policy” with “public policy.” This provision was not meant to enshrine the vagaries of international politics under the rubric of “public policy.” 

· Article V(2)(a) - there is no special national interest in judicial, rather than arbitral, resolution of the breach of contract claim underlying the award in this case.

· Article V(1)(b) - the tribunal had before it a “good deal” of the information that the witness would have testified to in the form of an affidavit. Mr. Nes’ commitment to lecture at an American university is hardly the type of obstacle which would require the arbitral tribunal to postpone the haring as a matter of fundamental fairness of Overseas.

· Article V(1)©) - Overseas may not secure of a reconstruction of the contract, an activity wholly inconsistent with the deference due to arbitral decisions on law and fact.

· Rule - 

· Article V(2)(b) - the public policy defense should be construed narrowly. Enforcement of foreign arbitral awards may be denied on this basis only where enforcement would violate the forum state’s most basic notions of morality and justice.

· Article V(2)(a) - the mere fact that an issue of national interest may incidentally figure into the resolution of a breach of contract claim does not make the dispute not arbitrable. Rather, certain categories of claims may be non-arbitrable because of the special national interest vested in their resolution.

· Article V(1)(b) - inability to produce one’s witnesses before an arbitral tribunal is a risk inherent in an agreement to submit to arbitration. The logistical problems of scheduling hearing dates convenient to parties, counsel and arbitrators scattered about the globe argues against deviating from an initially mutually agreeable time plan unless a scheduling change is truly unavoidable.

· Article V(1)(c) - although the Convection recognizes that an award may not be enforced where predicated on a subject matter outside the arbitrators jurisdiction, it does not sanction second-guessing the arbitrators construction of the parties’ agreement.

· Antitrust laws and the “contrary to public policy” defenses under Article V

· Mitsubishi Motors v. Soler Chrysler-Plymouth, United States Supreme Court, 1985

· Facts - plaintiff and defendant entered into a distributorship agreement to sell cars in Puerto Rico. The agreement contained an arbitration clause dictating arbitration in Japan in accordance with the rules and regulations of the Japan Commercial Arbitration Association. Plaintiff brought suit in a US district court to compel arbitration according to the terms of the agreement after problems arose. Defendant counterclaimed, based on the Sherman Act. 

· Issue - the arbitrability, pursuant to the FAA and the Convention, of claims arising under the Sherman Act, and encompassed within a valid arbitration clause in an agreement embodying an international commercial transaction.

· Holding - upheld the arbitration clause

· Rule - where the parties have agreed that the arbitral body is to decide a defined set of claims which includes, as in these cases, those arising from the application of American antitrust law, the tribunal therefore should be bound to decide that dispute in accord with the national law giving rise to the claim. And so long as the prospective litigant effectively may vindicate its statutory cause of action in the arbitral forum, the statute will continue to serve both its remedial and deterrent purpose.

· Notes - 

· The court relied on Bremen and Scherk - international comity, respect for the capacities of foreign and transnational tribunals, sensitivity to the need of the international commercial system for predictability in the resolution of disputes. This is even assuming a contrary result in the domestic context.

· The court attached on seeming condition to allowing arbitration to proceed: US courts would have the opportunity at the award enforcement stage to ensure that the legitimate interest in the enforcement of antitrust laws had been addressed (Article V(2)(b)). While the court acknowledged the “minimal” substantive review at the award-enforcement stage, it noted that it would not require intrusive inquiry to ascertain that the tribunal took cognizance of the antitrust claims and actually decided them.

· Dissent - 

· It is reasonable to assume that most lawyers and executives would not expect the language in the standard arbitration clause to cover federal statutory claims.

· Questions arising under these Acts are among the most important in public law. Although the decision will be reviewable, the rudimentary procedures that make arbitration so desirable also mean that the record is so inadequate as to make the decision virtually unreviewable.

· National Oil Corp v. Libyan Sun Oil Co., United States District Court, D. Delaware, 1990

· Facts - plaintiff and defendant entered into a contract for oil exploration in Libya. The contract contained a force majeure clause. Sun Oil invoked the force majeure clause, claiming that a State Department order prohibited the use of US passports for travel to Libya. Subsequently, the US government banned the importation into the US of any oil from Libya and severely restricted exports from the US to Libya. Sun Oil claimed that it filed for an export license, which was denied. NOC filed a request for arbitration pursuant to the contract. NOC filed this petition for confirmation of the tribunal award, and Sun Oil moved to dismiss.

· Holding - court denied Sun Oil’s motion to dismiss.

· Rule - for purpose of Article V(2)(b) of the Convention, “public policy” is not synonymous with “foreign policy.” (Citing Parsons)

· Notes - the court declined to review the substantive portion of the arbitral decision. Rather, it based its decision on the narrow issue of whether Sun Oil could make an affirmative “public policy” defense under Article V(2)(b) of the Convention to enforcement of the award.

· Only case in which part of the arbitral award was refused enforcement as contrary to the court’s “most basic notions of morality and justice”

· Laminoirs-Trefileries-Cableries de Lens, S.A. v. Southwire Company, United States District Court, N.D. Georgia, 1980

· Facts - plaintiff and defendant entered into a sale and purchase contract. The contract contained an arbitration clause and a governing law clause, stating that the agreement would be governed by the laws of Georgia insofar as those laws were in accordance with French laws. An arbitration panel made a partial arbitration award. Southwire filed suit seeking vacation of the awards and LTCL filed a separate suit seeking confirmation of the awards. One of Southwire’s objection was based on the adoption of the French legal rate of interest by the arbitral panel.

· Holding - that portion of the award which purports to assess the rates of interest in excess of the legal Georgia limit will not be enforced.

· Rule - a foreign law will not be enforced if it is penal only and relates to the punishing of public wrongs as contradistinguished from the redressing of private injuries.

· Notes - the court premised its decision on Article V(2)(b) of the Convention which allows courts to avoid enforcement where enforcement would violate the forum country’s most basic notions of morality and justice.

Problem 11.5 - Enforcement of Foreign Judgments
In trying to predict what a court will do, consider:

· The governing law is for the most part state rather than federal

· Enforcement first requires recognition

· Direct enforcement is unusual (see below)

· There is little statutory law on the subject

Once in the US, success is dependent on whether:

· The foreign court had jurisdiction over the person or subject matter

· Adequate notice was given

· There was no fraud in obtaining the judgment

· The public policy of the US was not harmed

*The issue of reciprocity might also be raised.

A state court, in determining its own policies, has several options:

· Reject the judgment and accord no effect to it, requiring a de novo trial on the merits in its own courts

· Accept the foreign judgment as its own and enforce it in the same manner as a domestic judgment

· Recognize the judgment by deciding that there are issues which do not need to be relitigated, even though the court will only “enforce” domestic judgments

· Where courts only “recognize” foreign judgments, the party with a foreign court judgment must use it to obtain a domestic court judgment, which can then be enforced in the jurisdiction.

*When a court render a judgment, there might be some question as what currency should be the subject of the judgment.

· Federal caselaw on enforcement of foreign awards

· Hilton v. Guyot, Supreme Court of the United States, 1895

· Holding - denied enforcement of a French judgment, announcing that it followed a rule of comity, which required the opportunity for a fair trial abroad before a court of competent jurisdiction, regular proceedings, citation of appearance of the defendant, a system of impartial administration of justice, and without prejudice or fraud.

· Notes - 

· Although all of the above conditions were meant, the French judgment was denied conclusive effect because French courts did not recognize US court judgments (“mutuality and reciprocity”).

· Although Hilton is still the leading federal law decision on the subject, it is rarely controlling, for most attempts to enforce foreign judgments will depend upon state law. 

· Enforcing a foreign money judgment under state law based on Hilton
· Hunt v. BP Exploration Co. (Libya) Ltd., United States District Court, Northern District of Texas, 1980

· Facts - Both Hunt and BP were involved in oil exploration in Libya. Libya changed the rules. Both Hunt and BP renegotiated with Libya, however, there was unhappiness between the two. BP sued in England and served Hunt by mail. Judgment was entered for BP. After Hunt appealed his case in England, BP sued to enforce the judgment in Texas.

· Holding - the court stayed proceedings until the final termination of appeals in England.

· Rule - a US court will not recognize a foreign award until proceedings in the foreign courts are final and conclusive.

· See Section 2 of the Uniform Foreign Money Judgments Recognition Act

· Notes -

· Since this was a case in diversity, the court applied Texas law. Texas was not a party to the statute at this time. Therefore, the district court had to look at case law, which dictated factors similar to those listed in Section 4 of Uniform Money Judgments Act.

· The court noted that although the factors under Hilton for recognition are the same for all foreign courts, those courts which enjoy “favored” status (such as the English courts) are more likely to meet the elements of a prima facie case.

· The court rejected reciprocity as a condition of recognition, noting that the draftsmen of the Uniform Foreign Money Judgments Recognition Act consciously rejected it as a factor to be considered.

· Defending against enforcement of a foreign money judgment based on personal jurisdiction

· Koster v. Automark Ind., Inc., United States Court of Appeals, Seventh Circuit, 1981

· Facts - plaintiff, a Dutch company,  and defendant, an Illinois company, exchanged correspondence via mail and telegram concerning a potential sales relationship. The two parties met to negotiate in Milad. Koster, alleging breach of contract, brought suit in a Dutch court and won a default judgment. Koster sought to enforce the Dutch judgment in a US court. Automark appealed the district court judgment granting summary judgment to Koster.

· Holding - the Dutch courts did not have personal jurisdiction over Automark, therefore, US courts lack jurisdiction to enforce the foreign default judgment.

· Rule - whether it be Wisconsin or the Netherlands, the standard of minimum contacts is the same. Whether a court may, under American law, assert jurisdiction over a foreign defendant, depends upon whether the company “purposefully availed itself of the privilege of conducting activities within the forum State.”

· Notes - the court found letters, a telegram, and a telephone call were an insufficient basis for the Netherlands to assert personal jurisdiction. Furthermore, it was not clear that a contract had even been formed between the two.

· Failure to raise issues during the trial on the merits not a valid basis for denying enforcement under the Uniform Foreign Money Judgments Act

· Bank of Nova Scotia v. Tschabold Equipment Ltd., Court of Appeals of Washington, Div. 1, 1988

· Facts - Tschabold wins a default judgment against Pacific Western in Alberta. Tschabold sues to enforce the judgment in Seattle. Pacific Western argues that there has been fraud on the merits in the case (as opposed to there being a fraud in the judgment).

· Holding - there is no evidence of fraud, and even if there was, the time to raise that issue was at trial.

· Rule - plaintiffs and defendants must raise all claims and defenses during the trial on the merits in a foreign court. If they do not, this will not be a valid basis do deny the judgment enforcement in the US under the Uniform Foreign Money Judgments Act. 

· Notes -

· Washington uses the Uniform Foreign Money Judgments Act to decide recognition of the Canadian judgment (as opposed to TX in the earlier case).

· The Washington court does not award attorneys’ fees - the Uniform Act does not provide for attorneys’ fees and there was no WA state statute providing for attorneys’ fees.

	1 Even though this summary is from an article written thirty years ago, it still contains relevant points








