International Law Fall 2007 Outline

Prof. Murphy
I. Nature, History, and Sources of International Law

A.  Nature and History of Int’l Law (p1-40)
1. Definition: International Law (p. 1-4): Restatement §101: rules and principles of general application dealing with the conduct of states and of international organizations and with their relations inter se, as well as with some of their relations with persons, whether natural or juridical.
2. Sources of int’l law p 56
(a) ICJ Statute, Art. 38(1).
i.  Customary law;

Results from a general and consistent practice of states followed by them from a sense of legal obligation
ii. Int’l Agreement/Treaties/Conventions;
Creates law for the states parties thereto and may lead to the creation of customary int’l law when such agreements are intended for adherence by all states generally and are widely accepted.

iii. General principles 

Common to the major legal systems, even if not incorporated or reflected in customary law or int’l agreements, may be invoked as supplementary rules of int’l law where appropriate.

iv. Judicial decisions and scholarly writing
3. Compliance and Enforcement: states comply for reasons of reciprocity, reputation, participation in global organizations
4. History of Public Int’l Law and Alternative Perspectives (p. xxxvii)

(a)  Ancient Times - Greeks - made up of city-states, had elaborate arbitration system governing disputes between them; Greek city-states created treaties between them – envoys, water rights, athletics. 

(b)  Ancient Rome – developed jus gentium (law of peoples) – a system of legal rules governing relations between Roman citizens and foreigners. Contained principles of general equity and “natural law”.  Created elaborate system for determining whether it was right to go to war (just war). This is the basic guts of early IL.

(c)  Middle Ages: Not well developed law.
(d)Lex Mercatoria – law of the marketplace – they had to develop laws of commerce between different states/ports.
(e) Peace of Westphalia (1648) – end of Thirty Years’ War; Idea of the nation-state was created and the beginning of IL; developed body of new customary rules, set up int’l states; provided for coexistence of Catholicism and Protestantism; proclaimed principle of pacta sunt servanda (treaties are to be observed).
5 Early scholars

(a) Pre-Grotius writers tended to be theologians, based int’l law on own theological viewpoints; 
(b) Gentilis - writings reflected preoccupation with law of warfare during the 16th cent.

(c) Grotius – “father of modern int’l law”: rationalist who derives principles of law of nature from universal reason rather than divine authority. 
(i) restitution must be made for harm done

(ii) promises given through signature to treaties or otherwise, must be kept.

6. Modern era

(a) Rise of positivism – view that int’l law depends on the sovereign consent of the states; look to constitutions, treaties to define the law; looking for “positive” evidence of what the law is.
(b) Contrast with natural law – “right reasoning;” idea that int’l law principles can be deduced from the essential nature of the state; idea that there are inherent, nat’l rights – self-preservation, independence, equality, respect, and intercourse.

7.   Post WWII Trends

(a) Int’l human rights

(b) Int’l environmental law

(c) Rise of NGOs as major players

B. Sources of International Law

1. Customary International Law - fills in the gaps of treaties. P 56-86
a. Two main requirements:
i. State Practice: (the material element). What proves states practice and how much is required?
(1) Evidence of State Practice.

(a)  Judicial decisions

(b) Legislation

(c) Previous incidents that are the same


(2) How much Practice is required?

(a) Probably most countries must agree



(b) Worldwide representation



(c) Maybe more important (biggest/wealthiest) must be included

ii. Opinio Juris (the psychological element) (See North Sea case p 92 and below): where a state takes an act, because it thinks it is required by international law; where they adhere to the usage because they think they are bound by it.
(1) How much consistency is required?  Allow some, but not much inconsistency
(2) Are dissenting and non-participating States bound by custom?



(a) Not if one is a persistent objector



(b) At some point, if there are enough objectors, it wouldn’t be custom

(c) Dissenter bound if they are jus-cogens (rules you can’t opt out of, like  humanitarian laws)

(3) What happens to new states? You are bound.

(4) What happens if you object years after rule emerged? Too late.

b. Persistent Objector rule p 100: as customary law is emerging and you don’t like it, you need to persistently object, so that if it becomes law it won’t apply to you.  You can only be bound to things which you consent to.  Silence is considered acceptance.
c.  Jus Cogens (Peremptory Norms) p 105: You can’t be an objector to peremtory norms (norms as accepted by the international community as a whole, which you cannot get out of. Ex: prohibition on genocide).  Jus cogens are the most important rules in the hierarchy of CIL.
The Paquete Habana p 62 (Supreme Court 1900)  District court condemned 2 fishing vessels and their cargoes as prize of war. Vessels were under Spanish flag, was owned by Spanish subject of Cuban birth and commanded by a subject of Spain residing in Cuba.  They had no knowledge of war.
Issue: Whether the fishing smacks were subject to capture by armed vessels of the US during the recent war w/ Spain? Court surveys countries at different period to see what their practices were.  Mostly European countries.   Rule: It is established that coast fishing vessels, with their implements and supplies, cargoes and crews, unarmed are exempt from capture as prize of war.

 “Where there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations, and, as evidence of these, to the works of jurists and commentators who by years of labor, research, and experience have made themselves peculiarly well acquainted with the subjects of which they treat.  Such works are resorted to by judicial tribunals, not for what the law ought to be, but for trustworthy evidence of what the law really is.

The Case of the S.S. Lotus p 68 (France v. Turkey) (Perm. Court of International Justice 1927)

A collision on the high seas between a French steamer, the Lotus, and a Turkish steamer, the Boz-Kourt in 1926 resulted in the sinking of the Turkish vessel and death of 8 Turkish nationals.  

When the French ship reached Turkey, the Turkish authorities brought suit against the French officer on watch duty at the time of the collision (Demons). Turkish Court overruled Demons’ objection that Turkey had no jurisdiction.  French Government claimed violation of international law and demanded reparation.  Issue: Whether, according to IL, Turkey had jurisdiction to prosecute the case.  

FR Argument: Turkish courts should be able to point to some title to jurisdiction recognized by international law in favor of Turkey.   Turkey’s Argument: Article 15 allows Turkey jurisdiction whenever such jurisdiction does not come into conflict with a principle of international law.

Holding: There is no rule of international law in regard to collision cases to the effect that criminal proceedings are exclusively within the jurisdiction of the State whose flag is flown. (this rule has been struck down later)  Lotus Principle: International law allows that which it does not prohibit.  Dissent: They took issue w/ the basic premise of the judgment that “restrictions upon the freedom of state’s cannot be presumed” and its implicit corollary that international law permits all that it does not forbid. 

Legality of the Threat or Use of Nuclear Weapons p77 (advisory opinion ICJ 1996)

Issue:  Is the threat or use of nuclear weapons in any circumstances permitted under international law?

These states claimed they were free to do what they wanted, unless it could be shown that they were bound by some treaty or other not to.  These states used Lotus to support them – burden of proof. You must show that something is prohibiting us to do this.

States that believe that recourse to nuclear weapons are illegal stress that there are various conventions prohibiting nuclear weapon use in specific areas. In their view, these treaties bear witness to the emergence of a rule of complete prohibition on all uses of nuclear weapons.

The United Nations resolutions state that the use of nuclear weapons would be a violation.  However, there were many abstentions and negatives votes – therefore they fall short of establishing the existence of an opinio juris on the illegality of the use of such weapons.  Furthermore, the UN General Assembly didn’t refer to any particular customary law, and instead went into great depth on the legal qualifications.

Generally, nuclear weapons are illegal.  But if you threatened to use them, then, it might be ok in certain circumstances. (Basically the court placated both sides.  Both nuclear and non-nuclear states were happy.  Court cannot come to a final conclusion.
How does the Court come to its decision?  It examines:


1. Actual practice


2. Treaty practice (have treaties somehow conditioned the practice of states, such that the practice shows that there is a prohibition on nuclear weapons)


3.  Opinio juris (psychological element)
North Sea Continental Shelf Cases p92 (Germany v. Denmark, Germany v. Netherlands)

Case involved dispute over the delimitation of the Continental Shelf shared by Denmark, Netherlands and Germany.  Denmark and Netherlands claimed that the dispute should be decided in accordance w/ the principle of equidistance under the Geneva Convention.  Court rejects the application of the Convention, to which Germany was not a party. They also maintained that Article 6 of the Convention is a part of customary law, because of its own impact – the court rejected this for the following reasons:

1. It is only the secondary method of deciding a dispute. (first method is agreement)

2. There are still unresolved controversies as to the method.

3. There aren’t many states that are parties to the Convention.

To constitute Opinio Juris:


1. The acts concerned must amount to a settled practice


2. They must also be carried out in such a way, as to be evidence of belief that this practice is rendered obligatory by the existence of a rule of law requiring it.  The states must feel they are conforming to a legal obligation – the frequency or habitual character is not enough.

This court follows the view adopted by the ICJ in Lotus – the States concerned agreed to draw or did draw the boundaries concerned according to the principle of equidistance.  There is no evidence that they acted because they felt legally compelled to draw them in this way by reason of a rule of customary law obliging them to do so.
2. Treaties/Agreement as a Source of Int’l Law (pp. 451)

a. The Law of Treaties

i. Treaties are a principal source of obligation in international law. 
ii. Agreement = treaty=protocol, etc.  But US usage, treaty means that it must be approved by Senate.
iii. The US is not a party to the Vienna Convention – claims that it codifies customary law (for the most part), therefore its bound by it anyway.

b. Scope of the Vienna Convention p 453 (p134 doc supp)
i. Art. 2, Vienna Convention on Treaties

1. States must be parties (no private persons, natural or juridical).

2. Agreement must be governed by int’l law, and

3. Must be in writing.
ii. It is non-retroactive.
iii. Vienna Convention was evoked before its entry into force, because it is largely declaratory of customary IL.
iv. How are agreements different than treaties?  May not be “law” just political instruments
v. How do you tell treaty v. agreement?  Intent of parties.

c. Multilateral Treaty Process
1. Negotiation – 


2. Adoption – 


3. Translation/Authentication


4. Signature Period


5. Deposit of Ratification


6. Entry into Force

1. GETTING INTO A TREATY
a. Formation: Articles 6-18 p467
i. Capacity: Every nation-state has capacity to conclude international agreements. (Article 6)
1. US states cannot enter into a treaty, but can do an “agreement” so long as it’s approved by Congress
ii. Full Powers (Article 7):  The first step in treaty process is to establish the authority of the representatives negotiating.  Representative shows authority by:

1. Producing “full powers”
2.  Appears from the practice of the States concerned; Heads of State, Heads of Gov and Ministers for Foreign Affairs are considered as representing their state.  Heads of diplomatic missions are representing their State, but only for purpose of adopting treaty between the State and the state in which he is a diplomat.
(a) According to 2 decisions by ICJ, a state can be bound by an agreement, even when person exceeded his authority in making the agreement, when the other state does not know that person has exceeded his authority.

(b) Article 8: says if person has no authority, then act is w/o legal effect unless confirmed by the State later.
iii. Adoption of the Text (Article 9) p 472
1. Unanimity is required for “restricted multilateral treaties”

2. A “restricted multilateral treaty” where object and purpose are such that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty.

3. Adoption of a treaty at an international conference takes place by a 2/3 vote of the States present and voting unless they apply a different rule.

iv. Expression of Consent to be Bound (Article 11-14)
1. Signature means that you intend to take the steps needed to bind yourself to the treaty. (Article 12)
2. Article 11: expressed by signature, artification or by any other means so agreed
3. The President of the US ratifies treaties w/ consent of the Senate
v. Obligation not to Defeat the Object of a Treaty (Article 18) p 475
1. Between the time where you sign a treaty and the treaty has entry into force, you are not bound by the treaty, but you have certain obligations.
2. Article 18:  If ratification takes place, a signatory state’s misuse of its rights prior to ratification may amount to a violation of its treaty obligation.  This goes also, if a state has accepted a treaty and breaks its rules prior to its entry into force.
3. This obligation continues until you make clear that you are NOT going to become a party to the treaty.
b. Reservations (Arts. 19-25): A unilateral statement, made by a State, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in application to that State. P 477
i. Traditional Rule: Every state must accept the reservation before the state is bound by the treaty.  
ii. New Rule: Flexible approach depending on the object of the treaty. (See Genocide Convention)
iii. Options for a state party to the treaty when a new party has a reservation

1. Accept the reservation
2. Object to reservation and say no treaty to new state

3. Object to reservation but accept treaty just not with respect to that provision

iv. Reservations often reconcile international commitments w/ National Law (See also p. 115)
v. Article 20:



1. If a reservation is expressly authorized by the treaty, it does not require acceptance 

unless the treaty so provides.

2. If there are a limited number of negotiating States and the object and purpose of the treaty requires that the application of the treaty in its entirety between all parties is essential, then consent by each party of a reservation is necessary.
3. In cases not described in the above do this:

(a) acceptance by another State of the reservation constitutes the reserving State a party to the treaty in relation to that other State if or when the treaty is in force for those States.  Silence is deemed to be acceptance (that isn’t part of Art. 20)

(b) an objection by another state to the reservation does not preclude entry into force of the treaty as between the objecting and reserving states unless a contrary intention is express by the objecting state.
(c) an act expressing a State’s consent to be bound by the treaty and containing a reservation is effective as soon as at least one other contracting State has accepted the reservation.
Reservations to the Convention on Genocide – ICJ Advisory Opinion 1951 p 479
Issue 1:  Can the reserving state be regarded as being a party to the Convention, while still maintaining the reservation, if the reservation is objected to by one or more parties to the Convention, but not by others?   Issue 2:  If the answer to question 1 is yes, what is the effect of the reservation between the reserving state and (a) the parties which object to the reservations; and (b) those who accept it?

It is well established that in treaty relations, a State cannot be bound w/o its consent, and that consequently no reservation can be effective against any State w/o its agreement thereto.

No party can frustrate the purpose of the treaty – linked to this was the principle that no reservation was valid unless it was accepted by all contracting parties w/o exception.

However, regarding the Genocide Convention, there should be a more flexible application of this principle.  The purpose of the convention requires a very large participation.

The answers to the questions above depend on the Character of the convention.
The object of the convention is purely for humanitarian purpose.  It is intended to be universal.  States have no interests of their own, they have only 1 common interest.  It is the intention of the convention to obtain as high participation rates as possible.

Answer 1:  A state w/ a reservation can be regarded as a party to the convention if the reservation is compatible w/ the object and purpose of the convention; otherwise that state cannot be regarded as being a party to the convention.

Answer 2: (a) when objection is made which it considers incompatible w/ the object and purpose of the convention, it can consider the reserving state is NOT a party


(b) if a party accepts  reservation being compatible w/ the object and purpose, it can consider the reserving party a party to the Convention.

Therefore, the Court adopts a FLEXIBLE approach.

Example on reservations:  S1 S2 have a treaty on wheat and corn.


S3 enters.  Puts a reservation on the wheat provision.


S1 is silent for 12 months.  Effect?  S1 accepted reservation.


S2 has 3 options:  



a. accept.



b. object - object and purpose is hindered = no treaty



c. object to reservation – treaty is ok, but only w/ respect to 





the corn provision, and wheat is out

(however, another interpretation is that wheat is in up to the point of the reservation – so effectively it’s the same as if you accept the reservation)
2. LIVING UNDER THE TREATY p496

a. Basic Rules (Arts. 26-30)
i. Pacta sunt servanda: Treaties in force are binding and must be performed in good faith. (Art. 26) p496
ii. Cannot use internal law to get out of treaty (Art. 27)
iii. If there are conflicting treaties, later in time rule applies (Art. 30)
b. Rules of Interpretation (Arts. 31-33) p503
i. Interpreted w/ good faith, with ordinary meaning to be given to the terms of the treaty in their context, in accordance with object and purpose. (Art. 31)

ii. Context includes: text, preamble, annexes, agreements relating to treaty, etc. (Art. 31)


iii. Taken into account w/ the context:

1. Any subsequent agreement between the parties regarding the interpretation of the treaty.

2. Any subsequent practice in the application of the treaty which establishes an 
agreement of interpretation between the parties

3. Any relevant rules of international law applicable between the parties


iv. Special meaning shall be given to a term if established that the parties intended.

v. Vienna Convention adopts textual interpretation: Ordinary meaning must be obscure or unreasonable before interpreting body may look to supplementary means; look to context of text, purpose of the treaty. P508
1. The other school of thought wants to determine the “intent” of the parties where the traveaux is used on the same level with the text of the treaty.

vi. Travaux préparatoires: Preparatory work used only to confirm meaning when meaning is ambiguous or unreasonable (Art. 32)
Jesse Lewis Claim (U.S. v. Great Britain) p503 US & GB got in fight over interpretation of treaty that led American fishing vessel to be seized. The U.S. subsequently claimed damages from the British government based on erroneous interpretation of the treaty.  The British argued that the arbitration tribunal was not competent to re-examine the Canadian court’s interpretation.
Court: A unilateral interpretation of a treaty should not be binding on another party.  This would only be Britain’s point of view.  The point of the Tribunal is to determine, from the international point of view, how the provisions of the treaty are to be interpreted and applied.

Rule: (1) A unilateral interpretation of an international agreement, made by the judicial, executive, or legislative organs of one of the contracting states is NOT binding on another contracting state.

(2)An interpretation agreed upon by both governments of a bilateral treaty has the effect of adding an additional clause to the treaty.  This is called an “authentic” interpretation.

3. GETTING OUT OF A TREATY

a. Invalidity (Arts. 42-53) p522
(i)  Art. 43: When states withdraw from a treaty, they are still bound by those parts which are part of international law independent of the treaty.
(ii)  Separability: Some provisions may be struck w/o invalidating the whole treaty, so long as it doesn’t upset the balance or defeat the object and purpose. (Art. 44)
(iii) Art. 46: States may not invoke internal law as a basis for not adhering to obligations of a treaty, unless that violation was manifest.
(a)  Manifest: objectively evident to any State conducting itself in good faith. Ex: President not bound unless consent by Senate, therefore no other countries would be able to hold President bound if Senate denied him.

(iv)  Art. 48: A party may invoke error in treaty as invalidating its consent to be bound if the error relates to a fact or situation which was assumed by that state to exist at the time when the treaty was concluded and formed an essential basis of its consent to be bound by the treaty.  
(a)   Does not apply if the State in question contributed to its own error or if the State was put on notice of the error prior to consenting to treaty.
(b) Not automatically void, but voidable

(v)  Art. 49: Fraud can invalidate if it led to the State’s consenting to be bound to the treaty. P527
(vi) Art. 50: If consent to a treaty is found to be based on corruption of the State’s representative by another negotiating state, state may invoke such corruption as invalidating its consent to be bound.
(vii) Art. 51& 52: Consent to be bound by a treaty may not be procured through coercion or by threat of use of force. A State’s consent to be bound is w/o legal affect. (Here its VOID, not just voidable). P527
(viii) Treaties are not void for merely conflicting w/ international law.  However, preemptory norms (jus cogens) are IL that countries may NOT contract around through treaty. P532

b. By Terms/Consent (Art. 54) p537


i. Parties may get out of treaties by the provisions or by consent of all parties.

ii. Even if there are no provisions which allow withdrawal, Art 56 allows denunciation if such a right “may be implied by the nature of the treaty.”
(Ex. Alliances/commercial)
(a) Some treaties, like human/political/civil rights do not allow denunciation.



c. Breach (Art. 60) p 544
i. Material breach is: (Defined in Ad. Op. on Namibia p 548)

(a) A repudiation of the treaty not sanctioned by the present Convention; or

(b) Violation of a provision essential to the accomplishment of the object or purpose of the treaty.

ii. Bilateral treaty: material breach entitles the other party to invoke the breach as ground for terminating/suspending treaty in whole or in part.  Not ipso facto end of treaty.

iii. Multilateral treaty: other parties by unanimous agreement may suspend operation of treaty in whole or in part either between themselves and the defaulting state or between all parties.

(a) an individual state may act alone, but then limit itself to suspension between only itself and the defaulting state – similar to if it were bilateral.

(b) if breach affects position of every party (like in disarmament) then other parties do not have to obtain consent of all parties.

(c)  Material breach is not ground for suspension/termination for human rights.
Appeal Relating to Jurisdiction of the Icao Council (India v. Pakistan) p. 551

Pakistan brought complaint that India violated Chicago Convention on International Civil Aviation.  India unilaterally suspended flights of Pakistani aircraft over Indian territory.  India claims that the treaties had been suspended on ground of breach by Pakistan (hijacking of Indian plane) and therefore the panel has no jurisdiction.  India said no arbitration agreement, because treaty no longer in effect.

Court: No unilateral suspension can per se render jurisdictional clauses inoperative.  Therefore this arbitration process must continue.  Just because India claims that the treaty is inoperative doesn’t mean Pakistan loses any ability to appeal.


d. Impossibility (Art. 61)
(i) State may invoke impossibility if they cannot perform.  Must actually be impossible, not just inconvenient.


e. Changed Circumstances (Art. 62) p555 (Fisheries case, pg 559)
(i) Art. 62: may be invoked if:

(a) Circumstances existed at conclusion of treaty have changed

(b) Unforeseen


(c) the circumstances at time of treaty were an essential basis of consent to be bound


(d) Change radically transforms the extent of obligations to be performed.
(ii)  Cannot be invoked if:


(a) treaty establishes boundary


(b) change was result of breach by party invoking changed circumstances
Case Concerning the Gabcikovo-Nagymaros Project (Hungary/Slovakia p557  In 1977 Hungary and Czechoslovakia had treaty to construct lock and dams on Danube. Czechoslovakia became Czech and Slovakia.  Increased environmental awareness.  Hungary therefore suspended operations.  Hungary wants to know what their obligations are internationally.  Among Hungary’s claimed grounds for termination was changed circumstances, as well as an argument of impossibility.  The treaty included the possibility of adjusting the project for changes like economic and ecological reasons.  Furthermore, Vienna Convention expressly states that impossibility of performance may not be invoked for the termination of the treaty by a party to that treaty when it results from that party’s own breach. Court says economic and political changes aren’t enough.  Rule: For changed circumstances the changes must have been UNFORESEEN.  Treaty contemplated change, because it talks about changes in economic and environmental circumstances.
3. General Principles as a Source of IL p 118: Where do general principles come from?

a. Municipal law “recognized by civilized nations” p118
i. actually recognized and applied in national legal systems

ii. Significant minority of jurists hold that national principles cannot ipso facto be international law.

iii. Use of municipal law for judicial and arbitral procedure is common.

iv. Generally, municipal law is used only to supplement gaps left by primary sources of treaty and custom.

b. Principles of law “derived from the specific nature of the international community” p121
i. Necessary principles of coexistence, like pacta sunt servanda, non-intervention, territorial integrity, self-defense, and the legal equality of States.


c. Intrinsic to the idea of law and basic to all legal systems p121
i. Pacta Sunt servanda, legal logic (like the later supercedes the earlier law)

d.  “Jus Rationale”: Principles valid through all kinds of societies in relationships of hierarchy and coordination. P122
i. related to natural law principles that transcend countries, like you can’t discriminate.

e. “Natural Justice”: Principles of Justice founded on the nature of men as a rational and social being. P122
i. Minimal standards of decency and respect for individual human beings.

ii. Equity, fairness, reciprocity, and consideration.

The Diversion of Water from the Meuse (Netherlands v. Belgium) p128 Belgium constructed canals in violation of an agreement w/ Netherlands.  Court:  Article 38 directs the application of “general principles of law recognized by civilizations” and in more than one nation principles of equity have an established place in the legal system.  The Court has some freedom to consider principles of equity as part of the international law which it must apply. Principle of equity: when 2 parties have an assumed an identical obligation, one party which is engaged in a continuing non-performance should not be permitted to take advantage of a similar non-performance of that obligation by the other party.
5 uses of equity:

1. basis for individualized justice temporing strict rigors of law.

2. consideration of fairness, reasonableness, and good faith

3. estoppel, unjust enrichment, abuse of rights

4. standards for allocation and sharing of resources and benefits

5. broad synonym for distributive justice used to justify demands for economic and social arrangements and redistribution of wealth.
4. Judicial Decisions and Opinions of Scholars as a Source of IL p 134

a. International Court of Justice

i. Judicial decisions are binding between the parties before the court.

ii. Stare decisis does not apply to the International Court. (Art. 59)

iii. Decisions are merely declaratory of law, but considered highly persuasive authority

iv. Produces clarity where state practices are unclear.

b. Arbitral tribunals p 137

i. Precedent is considered persuasive evidence of law.

c. Decisions of Municipal Courts. P 139

i. Evidence of customary IL.


ii. Indicative of state practice and opinio juris


iii. While generally lower importance than ICJ or arbitral bodies, a national high court may be the only case-law on the subject matter.

d. Teaching of Qualified Publicists p 139

i. Scholars are more important in IL than municipal law.


ii. Also bodies of publicists, like IL Commission (organ of UN) can be quite persuasive.

5. Other types of “Soft Law” p142

a. UN General Assembly resolutions are basically recommendations.



i. However, they can create expectations

ii. A law declaring resolution that has been adopted w/o a negative vote or abstention is usually regarded as strong presumptive evidence that it contains a correct statement of law.

b. Codes, Guidelines Standards: not binding, but can create behavioral pattern which become customary IL. P154
Filartiga v. Pena-Irala  p 143 Wrongful debt action brought in New York by two Paraguayan nationals, family of 17 year old who was allegedly tortured in Paraguay by Pena Irala who was the Inspector General of the police.  P’s claim that torture violated “the law of nations” and IL customary law.  Court referred to as evidence the Universal Declaration of Human Rights – Protection of Persons from Torture.
Court: U.N. declarations are significant because they specify with great precision the obligations of member nations under the Charter.  The Declaration creates an expectation of adherence.

States follow this recommendation and the declaration may become custom.

Dissent: General Assembly has no authority to enact international law.  It can only adopt resolutions that truly reflect what international law is.

Texaco Overseas Petroleum et al. v. Libyan Arab Republic p 148:  Libya is attempting to nationalize two international oil companies property.  They had made previous agreements not to. 
Where the great majority votes for something, and it is all geographic areas and economic systems, then it has more force.  Except, the paragraph that Libya refers to, had many dissents from many large important states.

It is now possible to recognize that resolutions of the UN have a certain legal value, this legal value differs considerably, depending on the type of resolution, the conditions attached to its adoption and its provisions.

II. Actors in International Law

International “Legal” Person: subjects of IL capable of possessing international rights and duties under IL and endowed with the capacity to take certain types of action on the international plane.  States are the principle example of an international legal person.  Generally individuals are not. P 249

A. The State p250

1. Requirements of a State: Laid down in 1933 Montevideo Convention, now customary IL.
a. defined territory

i. Doesn’t necessarily mean precise boundaries, only that statehood cannot be a “disembodied spirit”
b. permanent population:  no minimum requirement.

c. under control of its own government

i. Does not cease because it’s occupied by foreign power.


ii. Does not cease because government is ineffective.


iii. Stable political organization


iv. Public authorities strong enough to assert themselves through the territory w/o assistance of foreign troops

d. has the capacity to engage in formal relations with other entities

i. must have capacity, but doesn’t need to actually engage. Ex: Lichtenstein delegates foreign relations to Switzerland.

e. Other criteria developed from practice, not listed in Montevideo. P 258

i. When US articulated principles w/ respect to USSR: 



(1) Determine future peacefully and democratically



(2) Respect existing borders



(3) Support democracy and free elections



(4) Respect IL



(5) Respect human rights, including equal treatment of minorities.

f. Criteria for statehood requires less for already existing state that is having problems.  For new states, the standards may be applied strictly.


2. Recognition of a State p252

a. Constitutive view: Act of recognition by other states confers international personality.  The effect of recognition “constitutes” or creates the new state.  Ex: the Vatican.


b. Declaratory view: Existence of state depends on whether state meets criteria.  Doesn’t matter if it’s recognized by other states.  Recognition is merely declaratory.


i. Weight of authority and practice supports declaratory position.


ii. However, politics play large role.  Ex: Palestine is not a state, largely because US doesn’t want it to be, despite fact that large number of countries recognize it as such.

3. Recognition of Governments 292

i. Different than recognition of a State.

ii. States generally concerned with who has actual control over State resources and people



(1) Rejected by UN, which looked to the Principles and Purpose of Charter.


iii. Sometimes it can be used as approval/disapproval.


iv. Recent US practice has been to deemphasize the use of recognition.


v. Also different than diplomatic relations, but can be used in similar way.


vi. Estrada Doctrine: Recognition of governments is unnecessary once the state has been recognized. P297

(1) Though 31 states claim to support Doctrine, many actually consider political factors in granting/withholding recognition.

B. International Organizations and NGO’s. p359

1. International Organization: generally refer to organizations composed entirely/mainly of states and usually established by treaty.


i. Standard Organs:



(1) Plenary Organ



(2) Executive Organ



(3) Secretariat (permanent staff)



(4) Judicial Organ (not common)



(5) Expert commission or committee



(6) Directly elected Parliament (rare)


ii. They often have international legal personality: have concluded treaties, have ships with their own flag, created international peace forces, etc. 


2. NGO p 384-88:  are not states but formed by individuals or private groups sharing common goal.


i. In some cases have recognized legal status under treaties and international instruments.

ii. Not generally accorded the full status of international legal persons.


iii. Rights generally governed by applicable municipal law.


iv. Formal legal status may be less significant than their ability to influence events and influence IL.


v. Also can act as watch dogs to assist in enforcement of IL

C. Individuals and Private Corporations p396-404

1. Individuals and Corporations are the subjects of international law.

2. IL creates rights and obligations for private individual, but individuals can not bring actions for enforcement.


3. Individual has legally protected interests, can perform acts, can enjoy rights and be the subject of duties under municipal law deriving from IL, however his capacities are less than a State.


4. Individuals/corporations need a State to interview in order to bring claims under IL.

III. Law of State Responsibility p684
A. Background, Attribution & Breach

1. State Responsibility Generally: If a state by act or omission breaches an international obligation, it incurs international responsibility.
a. Primary vs. Secondary Rules: 
i. Primary Rules: come from things like a treaty.  They are explicitly stated.  They can also be in CIL as well.  They are very issue specific.

ii.  Secondary Rules: come from CIL, judicial decisions.  They are basic rudimentary rules.

iii. Primary/Secondary can come from same sources.  What differentiates is the level of specificity.
b. 2001 ILC Articles: They haven’t been adopted as a treaty.  However, there isn’t anything else to use, so it gets cited to all the time.
2. What is Meant by an Internationally Wrongful Act?
a. Article 1: Every internationally wrongful act of a State entails the international responsibility of the State.
b. Article 2: There is a wrongful act of State when conduct consisting of an action or omission (a) is attributable to the State under IL; or (b) Constitutes a breach of an international obligation of the State.
c. Article 3: The characterization of an act of State as internationally wrongful is governed by IL.  Doesn’t matter what national law says.
3. Attribution of Conduct: When does conduct by individuals become attributable to the “State” p688
a. ILC Articles 4-11:

Article 4: Conduct of any State organ (judicial, executive, etc.) shall be considered the act of a state.


Article 5: Conduct of Person/Entitled who is empowered by law of State to exercise government authority will be considered an act of a state if acting in that capacity.


Article 6: Conduct of an organ placed at the disposal of a State by another State shall be considered the act of the former under IL if organ is acting in exercise of the governmental authority of the State at whose disposal it was placed.


Article 7: #4 and 5 are still acts of state even if in excess of that authority.


Article 8: Conduct of person or group shall be considered an act of State if person is in fact acting on instructions of or under direction or control of that State.


Article 9: Act of state if a Person/group is exercising elements of governmental authority in the absence of or default of the official authorities and in circumstances such as to call for the exercise of those elements of authority.


Article 10: If you overthrow the government and act that is an act of the State.


Article 11: Conduct which is not attributable to a state under preceding articles shall nevertheless be considered an Act of State to the extent that the State acknowledges and adopts the conduct in question as its own.
b. ICJ versus ICTY Standard: ICJ, in Nicaragua v. US case states the standard should be “Effective Control Test”.  They decided that the paramilitary’s conduct was not attributable to the United States.  The International Criminal Tribunal for Yugoslavia disagreed and advocated a much lower standard.
4. When is Conduct a Breach?

a. ILC Articles 12-19


Article 12: There is a breach of an obligation by a State when an act of that State is not in conformity with what is required of it by that obligation, regardless of origin or character.


Article 13: An act of State does not constitute a breach unless the State is bound by the obligation in question at the time the act occurs.


Article 14: The breach occurs at the beginning of the moment the act occurs.  If a breach continues, it is a breach over the entire time period.  A breach of an obligation for a State to prevent an event occurs when the event occurs and extends over the entire time period which the event continues.


Article 16/17/18: A state which aids/directs/coerces another State in the commission of a wrongful act is responsible for doing so if: (a) the State knows its wrongful; and (b) the act would be wrongful if committed by the State.
b. Role of Fault p 691: The primary rules of conduct determine the elements that are pertinent in deciding whether the obligation has been violated.  Once a violation is identified, the secondary rules determine the consequences of the violation.
c. Is Actual Injury Required? It depends on the primary rules of conduct.  In some rules, a breach does not occur until injury occurs.  Ex: duty to protect embassy.  No breach unless embassy was bombed or something.  On the other hand, sometimes breach occurs w/o injury.  Ex: US enacted statute that didn’t comply with trade treaty.  EU complained despite the fact that US had taken no action with statute.  Is it wrongful?  Yes, chilling effect.
i. Obligations of Erga Omnes: Obligations which a State has toward the international community as a whole – usually derive from human rights, like prohibiting genocide, slavery, racial discrimination.  For an erga omnes obligation, any state can bring a claim of breach, because all have an interest.  For other obligations, only the injured State can bring a claim.
5. Concept of State Crimes: Not in ILC Articles.  Certain acts are so bad we call them crimes.  Many states were against this idea.  It doesn’t add anything.  IL can take into account further sanction for these w/o calling it a “crime”.
B. When Can a Breach Be Excused? P701

1. Circumstances Precluding Wrongfulness

a. Consent p701 (Article 20): If a States consents to an act by a 2nd state which would otherwise not be in conformity with an obligation, it precludes the wrongfulness of the act, to the extent that act remains within the limits of that consent.
i. Does not apply if the obligation arises out of a peremptory norm/jus cogens (derogation not permitted)

ii. Implied or presumed?  Consent must be “really expressed” but such expression may be conduct as well as words.  Cannot be presumed.

b. Self-Defense: Article 21 excuses an act taken in self-defense so long as it is taken in conformity with UN Charter.
c. Force Majeure p 703(Article 23): Act is not wrongful if it was due to an irresistible force or to an unforeseen external event beyond its control which made it materially impossible for the State to act in conformity with that obligation or to know that its conduct was not in conformity with that obligation.
i. Does not apply if the State contributed to the occurrence of the situation.

e. Distress p 704(Article 24): Act not wrongful if the actor of the conduct had no other means, in a situation of extreme distress, to save his life or that of persons entrusted to his care.

i. Does not apply if State contributed to the occurrence of the situation of distress or if conduct is likely to create comparable or greater peril.

ii. Rainbow Warrior case p 704: French agents destroyed civilian vessel owned by Greenpeace International while harbored in NZ.  France requested extradition of two captured agents and NZ sought reparations for incident. Sec. Gen of UN ordered the two agents to be transferred to military facility on isolated island of Hao in French Polynesia for 3 years.  Agents were prohibited from leaving for any reason – except with mutual consent of 2 governments.  5 months later, France asked permission to transport Mafart to hospital to undergo treatment.  In midst of negotiations, France did it anyway.  NZ sent physician to FR to check on guys condition.  Dr. informed NZ that he no longer needed urgent care.  1 month later, France declared him “repatriated for medical reasons.”  Similar situation with female officer.  She was pregnant, FR doctor wanted her transferred to FR.  FR learned her father was dying and before NZ could consent they flew her to FR for “obvious humanitarian reasons.  Claims at ICJ.  FR claims force majeur and distress.  ICJ says force majeure means involuntary – causing material impossibility to comply.  Not present here.  Distress not present here either.

f. Necessity p 708 (Article 25): only invoked when (1) essential interest (2) grave and imminent peril (3) only means of safeguarding that interest (4) seriously impaired an essential interest (5) state did not contribute to the situation.  
i. Cannot be used when:


(1) involves peremptory norm


(2) when a treaty excludes the possibility of necessity


(3) if the state contributed to the occurrence of the necessity

ii. Gabcikovo/Nagymaros Project p 709: Can Hungary abandon works w/o incurring international responsibility?  Is there necessity? Necessity must only be used for an “exceptional basis”. Conditions: (1) essential interest (2) grave and imminent peril (3) only means of safeguarding that interest (4) seriously impaired an essential interest (5) state did not contribute to the situation.  Court:  Must be imminent – immediate.  Must be far beyond the concept of a “possibility”.  Here it is a long term problem and uncertain.  Not sufficient to argue Necessity.
g. Consequences of successful invocation: Once the reason for exclusion of wrongfulness ceases to exist, you are in breach.  Even if the wrongfulness is excused, you may still be required to pay for material loss caused by the act in question (Article 27)
2. Countermeasures p 713 (i.e. “self-help”): A state injured by another state’s violation of an international obligation is entitled to take measures against the offending state. Such unilateral measures are described as countermeasures.
a. ILC Articles 49-54


Article 49: Only take countermeasures to induce compliance.


Article 51: Countermeasures must be proportional to the wrong committed.


Article 52: Before doing anything you have to notify the state that has injured you and to engage in negotiations. You must stop countermeasures if the breach is ceased.
b. Air Services Agreement case p 716: US claimed that France violated the bilateral air services agreement.  US retaliated.  FR claimed that the retaliation was grossly disproportionate.  Court: To figure out proportionality, states must take into account not only the injuries suffered by the countries concerned but also the importance of the questions of principle arising from the breach.  Countermeasures are not prohibited during negotiations.  However, once the tribunal is in a means to act, the right of the parties to take countermeasures must stop.
c. Countermeasures on Multilateral Treaties p 723: A state injured by a breach of a multi-lateral treaty may suspend its performance of its obligations toward the state that acted wrongfully.  Exceptions:



i. Not if it adversely affects third parties or the collective interest



ii. You can’t suspend provisions of obligations to protect public interest

iii. If treaty expressly provides for what happens when it’s violated, then it often is construed to exclude other responses by injured states.

d. Reprisal/Retorsion Distinguished

i. Reprisal: Countermeasures that would be unlawful if not for the prior illegal act of the state against which they were taken. Reprisal is punishment.

ii. Reciprocal Measures: Refer to nonperformance by the injured state of its obligations toward the offending state when such obligations connect to or directly connected with the breach

iii. Retorsion p 725: Refers to countermeasures of the injured state against the offending state that are generally permissible in IL irrespective of the prior breach. (Ex: suspending diplomatic relations).

e. Collective Sanctions p726: Countermeasures may be taken through joint action – like severance of diplomatic relations or trade boycotts.  States not directly injured may be involved if the violation was erga omnes.

C. Reparation & Rules for Seeking it p 729

1. Reparation for Injury: Every wrongful breach should give rise to reparations.
a. ILC Articles 34-39


Article 35: Restitution in Kind: Puts the State in the position as if the wrongful act hadn’t have taken place.

Article 36: Compensation: If restitution not possible, compensation given.  Only for “certain damages” – not punitive or exemplary damages.  

Article 37: Satisfaction: If you can’t make reparation of some sort, you must have satisfaction of the breach. Often used for non-material damage or moral injury.  This means acknowledgement of the breach, expression or regret, formal apology. Could often be in the form of a nominal payment, like $20.
c. Interest: Interest is paid on reparation beginning on date of harm until amount is paid.
2. Procedural Rules When Bringing a Claim p 732
a. ILC Articles 42-48:
Article 44: Can only bring a claim for your own nationals.  Also, first there must be exhaustion of local remedies. P 734
Article 45: Can’t bring a claim if it’s been waived.

Generally, most agreements on dispute resolution provide that negotiation, consultation or diplomacy be resorted to before a claim can be submitted.p734
b. Notice/Waiver/Laches: Sort of like statute of limitations.  Can’t wait too long to bring claim.
c. Standing: State must have been injured and must give notice to other State.
d. Admissibility – Article 44
3. Mechanisms for Settlement/Enforcement of Claim p736: Usually states just pay up, but if they don’t…

a. You can go after their assets outside of the country and tie them up in court.


b. Could also try invoking multi-lateral treaty provisions.

c. Establish a fund: For example retain the offending states property, liquidate it, and put it into a fund for compensation.
IV. International Dispute Resolution p 820
A. Obligation to Settle Disputes by Peaceful Means p 821
1.  UN Charter: all members must settle disputes by “peaceful means” such that international peace and security are not endangered.

2. Article 33: Parties must first seek a solution by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional arrangement or other peaceful means.

3. “Dispute”: Defined by ICJ as “a disagreement on a point of law or fact, a conflict of legal views or interests between two persons.” P825

i. requires a degree of specificity and contestation.


ii. Disagreement is not a dispute if its resolution would not have any practical effect on relations of parties – as in it affects existing legal rights or obligations removing uncertainty.

4. Negotiation is not required to determine if there is a dispute, but it is “desirable” not to appear before the Court without making an attempt to overcome the problem.

B. Non-Adjudicatory Procedures


1. Negotiation p 826

i. Dominant mode for settling disputes


ii. Completely within the control of the parties.


iii. Obligation of parties to negotiate in good faith.


(a) “exists and obligation to pursue in good faith and bring to a conclusion negotiations…” (Nuclear Weapons Ad. Op.)


iv. Disadvantages:



(a) Can be unfair (big v. small, rich v. poor)


(b) Doesn’t necessarily lead the “legally correct” party to obtain advantageous result, since it is a give and take.


2. Mediation p 828
i. Involve 3rd parties

ii. Non-binding decisions

iii. Mediation is distinguished because the mediator is expected to have a more active role by furthering negotiation and interacting with parties in the making of proposals for settlement.

iv. Mediators have more flexibility unavailable to arbiters who are constrained by IL.


3. Inquiry/Conciliation

i. Conciliation

(a) Third party makes impartial examination of the dispute and attempts to define the terms of the proposed settlement which the parties are invited to accept.

C. Binding Forms of Dispute Settlement 

1. Arbitration p 836

i. Binding settlement


ii. Judges appointed by the parties (different than ICJ)


iii. Parties determine the procedure up to a certain extent, to indicate the applicable law.


iv. More expensive than negotiations – briefs, motions, hearings, etc.


v. Can be time consuming


vi. Easy to keep confidential – hearings/awards often not open to public.

2. Parties: Could be IO’s, corporations, States, individuals.

3. Ways Arbitration can be Triggered: p839

i. Compromissory Clause: provision inserted into an agreement, that requires arbitration for disagreement resolution.


ii. Compromis: negotiated ad hoc after dispute has arisen.  Usually indicates: (1) undertaking to arbitrate, (2) subject-matter of dispute, (3) method of constituting tribunal, (4)number of arbitrators, (5) other procedures

4. Appointment of arbiters: each party picks 1 or 2, and then the arbiters pick the 3rd or 5th.

5. Procedural/Substantive Rules: Arbitral bodies like PCA or ICSID have rules.  You can cross-reference theirs or create your own. These bodies already have rules:

i. Int’l Centre for Settlement of Investment Disputes (ICSID)


ii. Int’l Chamber of Commerce


iii. UN Commission on Int’l Trade Law


iv. American Arbitration Association

6. Leading Arbitral Institutions:


i. Permanent Court of Arbitration: staff who have list of arbitrators, you choose, then they host the arbitration


ii. International Chamber of Commerce of Int’l Ct. of Arbitration: mainly do private arbitrations (outside either parties legal system)


iii. International Center for Settlement of Investment Dispute (ICSID)



a. World Bank created it as a way to promote investment

7. Problems Relating to Arbitration


i. Severability of the Arbitration Clause: If arbitration clause is in treaty, and 1 party says treaty has been terminated, then is the arbitration clause still in force?  Consensus says that arbitration clause is Separate. P 842

ii. Denial of Justice by Refusal to Arbitrate: May lead to 2 violations of IL, not 1.  But, characteristic of arbitration is voluntary and is itself extra-legal. P844

iii. Truncated Tribunals: What happens when arbiter drops out? Arbiters continue and render a binding award, however cases and scholars are divided. 846
8. Challenges to Arbitral Awards (Article 35 Model Rules on Arbitration – ILC)

i. Exceeded powers


ii. Corruption


iii. Failure to state reasons for award or a departure from procedure


iv. Undertaking to arbitrate or compromise is a nullity

9. Role of National Courts


i. You could go to court before arbitration to decide the validity of an agreement to arbitrate.


ii. Enforcement of Agreement to Arbitrate.


iii. NY Convention: Art. III – Each contracting state shall recognize arbitral awards as binding and enforcing them…”

Article II(1): “Each contracting state shall recognize an agreement in writing under which the parties undertake to submit to arbitration all or any differences…”



Article III: Each state must recognize arbitral awards as binding and enforce them…



Article V: lists reasons why a court could refuse an award:

1. Parties lacked capacity

2. Defending party lacked notice

3. Award deals w/ matters outside of scope of submission

4. Panel improperly created;

5. Award is not yet binding

6. Enforcing state does not allow arbitration under its law on such a matter

7. Enforcement would be contrary to the public policy of the enforcing state.


iv. Could go to national court to challenge the award or get the award rendered.


v. See above for challenges to awards.

10. Judicial Settlement: Variety of international courts: permanent, standing institutions with professional, permanent judges


i. Regional/specialty courts: regional, human rights, trade, etc.


ii. ICJ
D. International Court of Justice p 854

1. Origins


a. ICJ created by Chapter in 1945: principal judicial organ of UN

ii. Article 92: Members of UN are ipso facto parties to the Statute of the ICJ.  You can become member under certain conditions of ICJ w/o being UN member (like Switzerland, previously).


iii. Governed by Chapter XIV of the UN Charter and the ICJ Statute.


iv. Only States may bring cases, but they can bring on behalf of individuals

b. Successor to Permanent Court of Int’l Justice (PCIJ est. 1920)


i. Created by League of Nations, but states did not automatically join when they joined the League.

2. Principal Tasks p 857

a. Contentious cases: one state sues another or where two countries bring a case together, to solve a dispute. 1/2 or 2/3 of the docket is this.

b. Advisory Opinions: Situation where a UN organ or specialized agency of UN asks the Court for an advisory opinion on some legal question. (Art. 96)

c. Extrajudicial tasks: Appointing people where others cannot make decision

3. Judges


a. Article 2 (ICJ Statute): they are to be elected regardless of nationality of high moral character who possess qualification…etc. Basically, IL lawyers, judges of a country, or sometimes even IL profs.


b. Article 3: 15 judges – no 2 can be nationals of same state. Serve for 9 years.


c. Article 4: Elected by Gen. Assembly and Sec. Council from list of persons nominated by national groups in the Permanent Court of Arbitration.  You must get majority vote in both of the organs, then you pick the highest votes for the number of slots open.


d. Article 9: need to represent main forms of civilizations and principle legal systems so 
over time seats are divided up among nations informally:

(1) 15 Judges: 5 permanent members of Sec. Council always have judge; Western Europe and its former territories have 5 (includes France, UK, US that always have judges); Latin America -2; Eastern Europe (including Russia) – 2; Asia and the middle East (including China ) – 3; Africa – 3.


e. If a country has a case before court and doesn’t have a judge, you can appoint an ad hoc judge.


4. Docket: Since 1946, 70 judgments in contentious cases, 25 Ad. Op’s. 

a. Criticism: Caseload is light and most decisions are not of great national importance

5. Pursing a Contentious Case


a. File an application or Joint Compromis

b. Request for Provisional Measures of Protection (like Preliminary Injunction)



i. Only given in cases of irreparable harm

ii. State must show Prima Facie Jurisdiction: The country must have at least made a credible argument for a basis of jurisdiction

c. Jurisdiction/Admissibility Phase 857
i. Generally

1. Only states may bring a case in front of ICJ

2. IO’s can only file for advisory opinions.

3.  Article 35: You need to be a party to the ICJ in order to bring a case.

ii. Ad hoc: where parties come together by joint agreement and refer it to ICJ.

iii. By Treaty: treaty provides for dispute settlement by ICJ.  Typically here, parties argue whether it is within the scope of the treaty or whether treaty is in force.

iv. Compulsory Jurisdiction 859: A country issues a declaration saying “we submit ourselves to your compulsory jurisdiction to any case brought to you by any country which also submits to compulsory jurisdiction.”  Typically, countries carve out types of cases, which they won’t submit to compulsory jurisdiction.


a. Reciprocity: Where there is compulsory jurisdiction, you must give reciprocity to states that have the same compulsory jurisdiction on substantive (not procedural) issues. (p 880 U.S. v. Nicaragua Paramilitary)

6. Merits Phase:  Final decision of the court.  The dispositif tells you if the party has won or lost. If you win, go to damages phase.

7. Damages/Enforcement


i. Damages: Court rarely gets this far because most states settle when court rules against them.

ii. Enforcement: Article 94 of UN Charter: each member of UN takes obligation to comply w/ judgments including interim measures of protection.



a. If state refuses to comply, then states may approach Sec. Council to enforce through other measures.



b. Judgment: only has binding effect on the parties. Article 59
V. International Law as Part of U.S. Law


A. International Law as the Law of the Land p 195
1. Relevant Provisions of U.S. Constitution p195
a. Congress: When you look at the constitution there are provisions that you can find throughout that do relate in some fashion to international law. Congress can enact laws in various things; ex. provide for the common defense; it can establish law on neutrality; it can declare war; punish piracy; regulate foreign commerce; and it can call forth the militia for invasions. The senate has the power to consent to the ratification of treaties. These are Congress’s powers. (Art. I)

b. President: The president’s powers are smaller, but he is dominant in foreign affairs because he can appoint /receive ambassadors (essentially giving him the power to run US foreign policy) and he can also make treaties and is commander and chief. (Art. II)

c. Judiciary: Even less power. Can decide cases on treaties, ambassadors, and admiralty.  
d. Supremacy Clause: Federal law, including treaties is the Supreme law of land (Art. VI)
i. treaty making power 

e.  Law of Nations: There is only one place where law of nations appears: Congress’ powers to “define & punish piracies and felonies on high seas (and includes law of nations/int’l law and what is meant here is customary international law). Article 1 § 8. 

2. Background



a. Monism v. Dualism.


i. Dualism: IL and municipal law are separate legal systems which operate on different levels.  IL can be applied in courts only when it has been “incorporated” into municipal law.  IL as incorporated into municipal law is subject to constitutional limitations.  Dualists emphasize international personality of states rather than individuals.

ii. Monists: Regard IL and municipal law as parts of a single legal system.  Municipal law derives its validity from IL, which is “higher” in hierarchy of legal norms.  Therefore, IL cannot be subject to domestic law.

b. How was IL originally incorporated into U.S. law?

i. Inheritance theory: One view was that it came into our law as part of common law of England.

ii. Another view is that it came into our law by implication
c. Relationship of International Law to Other Sources of Law:


i. The Constitution. P 195


(1) The Constitution is Supreme.



(2)IL is subject to Constitution and may be subject to “repeal” by other US laws.


(3)Customary IL is in the US a kind of federal law (like federal common law), and like treaties and other international agreements, it is accorded supremacy over State law by Article VI of the Constitution.
ii. Conflicts between International Law and Statues/Treaties 199

(1) Statutes and Treaties always win over CIL: one way to opt out of IL.

(i) If CIL is like “federal common law” then statute/treaty always trumps common law.


(2) Also, later in time rule: statute/treaty can modify CIL.

(3) If CIL comes later, then it may modify treaty/statute
iii. CIL v. Controlling Legislative, Executive and Judicial Acts:


(1) Executive/legislative/judicial acts trump CIL

vi. CIL v. State Law: CIL trumps state law.
d. Statutory Incorporation of Customary International Law:

i. For punishing crimes:  US v. Arroyo: express power for congress to regulate US currency but says nothing about regulating foreign currency. The court says it is within the law of nations for every nation to protect other nations currency that might be counterfeited in US( Congress has the power to do this within the law of nations (the piracy clause says to punish offenses under the law of nations).  Idea is reciprocity( we want other countries to protect our currency.


ii. For providing civil redress: Alien tort Statutes which talks about “violation of law of nations.” (Filatarga case: Paraguayan files a case asserted he was tortured abroad.  Wants to bring civil case in US Court – torture is recognized as violation of nations)
iii. Use of CIL when interpreting U.S. statutes: Charming Betsy: Statute says nothing specific about int’l law or the law of nations but what we have seen since the Murray v. Schooner Charming Betsy case judges say that we should construe acts of congress as not violating the law of nations.

(a) If one way of interpreting the statute runs against the law of nations, the courts will try not to construe it that way with the assumption that Congress is not trying to violate the law. If they clearly intended to violate int’l law, then that would be accepted.

e. Famous Statement: Paquete Habana

i. Facts: During Spanish-American War, US blockade seized 2 Spanish fishing vessels, which were sold as prizes. Owners challenged seizure as contrary to CIL: coastal fishing vessels exempt from blockade rules

ii. Famous statement in holding: “International law is a part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination. For this purpose, where there is no treaty, and no controlling executive or legislative or judicial decision, resort must be had to the customs and usages of civilized nations . . .”
3. Judicial Application of IL

i. Cases arising under IL or international agreements are a federal question

ii. Courts are bound to give effect to IL except that “non-self executing” agreements will not be given effect as law in absence of necessary implementation.

iii. President has power to supersede IL law – particularly when acting within his constitutional authority.  


iv. Courts often dispose of claims that President is violating IL as one of a “political question.”

v. Courts are very deferential to the position taken by federal government on questions of IL because it is desirable for US to speak with “one voice”.  Because interpretation of IL by SCOTUS would also bind executive branch.

4. Act of State Doctrine


i. act of state doctrine is not a rule of IL, but a domestic rule of judicial self-restraint.


ii. Generally courts have said: “The courts of one country will not sit in judgment on the acts of the government of another done within its own territory.”

Banco Nacional de Cuba v. Sabbatino (p. 181)

In retaliation against US import quota for Cuban sugar, Cuba nationalized many companies which US nationals had interests in.  Banco Nacional sued a sugar dealer for conversion and sought to enjoin Sabbatino of some assets in NY.  District Court found Cuban expropriation decree to violate IL in 3 ways: 1. Retaliatory purpose   2. Discriminated against American nationals    3. Failed to provide adequate compensation.   SCOTUS: Issue: Does the act of State doctrine apply?

Sabbatino says: 

1. Does not apply when the state violations IL.

2. Doctrine inapplicable unless Executive specifically interposes it in a particular case.

3. Doctrine can’t be invoked by a foreign government plaintiff in our courts.

Court: Act of State doctrine is not an international obligation. However, the doctrine expresses the strong sense of the judicial branch that its engagement in the task of passing on the validity of foreign acts of state may hinder, rather than further, this country’s pursuit of goals… in the international sphere.

The Act of state doctrine is not compelled by either IL or the Constitution.  

The greater the degree of codification or consensus of IL the more appropriate it is for the judiciary to render decisions regarding it.  Furthermore, the less important IL decisions are, the weaker the argument for exclusivity in the political branches.  

THEREFORE, the judicial branch is not going to determine the validity of Cuba’s acts.

It is in the national interest for the Courts to shut up.

Why is this important?  1. If there are ongoing negotiations, a Court’s claim that the state violated IL will be a serious insult, or on the other hand if there was no violation would strengthen the opposing state’s bargaining power.  2. Bad to have contradictory statements between State Dept. and courts.

5. Second Hickenlooper Amendment: limits act of state doctrine, adopted in aftermath of Sabatino.  

i. Now act of state doctrine should not apply to a taking by a state of property located outside its territory at time of taking.


ii. Also much restricted view in connection w/ human rights issues.

iii. 2nd & 9th Cir. Says that act of state does not apply to “purely private acts” of heads of government – as distinguished from public acts.

iv. Case for using act of state doctrine is weaker when State consents to US court – but that isn’t called “waiver”

B. Treaties in US Law

1. Treaty making Process in US Law

i. Article II of Constitution gives President the power by and with the advice and consent of Senate, to make treaties.

a. Senate can impose limitations on consent – Ex: demand that Pres. Enter a reservation.

ii. Supremacy Clause: treaties have to be made pursuant to the Constitution.

iii. States cannot enter into any treaties.

iv. To enter into International Agreements, States must get consent of Congress

v. To make inter-state compact, State only needs Congressional consent if compact “increases the political power of the state which may encroach or interfere with the just supremacy of the US


2. Constitutional Limits on Treaty Power – LOOK UP ON INTERNET


i. Must be consistent with Constitution and is subject to constitutional limitations.
ii. There are separation of powers limitations.  However treaties can be made on issues typically reserved to Congress.

iii. Can there be treaties on subjects that Congress does not have the power to regulate?  Maybe, think about human rights laws.

iv. Treaties are subject to the Bill of Rights Limitations

v. Federalism Limitations: Treaties can be on issues typically limited to state decisions, unless there is some critical state interest to weigh against the federal interest (Missouri v. Holland, migratory bird case)
3. Subject Matter Limitations: p 198

4. Implementation p 205


i. Self-Executing: judicially enforceable without implementing legislation.
a. Treaties that create obligations to refrain from acting are generally self-executing.


ii. Non-Self Executing: not judicially enforceable without implementing legislation.

iii. How do you distinguish:  Look to the language.  If the language envisions a future act. “We agree to do this after…. Or something, then its non-self executing. (Foster v. Neilson)

a. What if its vague?  Look at US ratification process and negotiating history.  Did senators intend it to be self-executing?

b. Restatement § 111 Comment h: Intention of US determines whether an agreement is to be self-executing in US or needs implementation by legislation.

4. Treaties v. Statutes: What happens when there is a conflict? P 213 


i. Constitution is silent, but SCOTUS held they are equal.



ii. Last in time rule applies:  most recent prevails. (Whitney v. Robertson p 213)
iii. Charming Betsy Doctrine: Court will try to construe the two to give effect to both, if possible.

5. Effect in U.S. Law of Reservations



i. Reservations are often used to remedy conflicts with municipal law.



ii. Reservations limit the extent to which the treaty is applied to the US



iii. Understanding seeks to influence how the treaty will be interpreted.
6. Suspension/Termination of Treaties p 222: Goldwater v. Carter says it’s a political question that the courts won’t answer.  However, it’s apparently accepted that the President has the authority to denounce or terminate a treaty.
i. Charlton v. Kelly p224: The treaty is in place until the President says its not – it doesn’t matter whether or not we’ve been following the treaty.

C. International Agreements Other than Treaties in U.S. Law: p 226


1. Lack of Constitutional Foundation:
a. Despite the fact that other types of international agreements have no constitutional foundations, they are still made.  In fact, more frequent than “treaties.”

b. In IL, treaties and “international agreements” are the same.  However, domestically, the difference is that the Senate doesn’t have “advice and consent” over agreements.

c. Historically: even in colonial times, the colonies concluded agreements.

d. Restatement §303(4): President, on own authority, may make an international agreement dealing with any matter that falls within his independent powers under Constitution. P 226
e. Article I § 10 of Const: “No state shall w/o consent of Congress enter into any agreement or compact w/ foreign power.  So, even during drafting there was a concept of a treaty, and separate concept of agreement/compact.  

2. Types of International Agreements:

a. Treaty-Based Executive Agreements: Treaty gives the big picture, then President at a later time, can make executive agreements to fill in the gaps.
b. Congressional-Executive Agreements:

i. Widely accepted that President can seek approval of any agreement by joint resolution of both houses of Congress, rather than 2/3 Senate.

ii. Like a treaty, such agreement is law of land, superceding inconsistent state laws, as well as inconsistent provisions in earlier treaties.

iii. Some think its good—more democratic.

iv. Others think its bad – more partisan.  Easier to obtain simple majority than 2/3 in Senate.

v. Happens in different situations:

1. Statute says President has authority to create agreement and doesn’t need consent.  Ex: Fast Track Trade Promotion Authority.

2. Negotiate agreement first, then come back to ask permission: NAFTA

c. Sole Executive Agreement p 235: President can create agreements alone, so long as its vested in his Constitutional authority.  
d. International Law in the law of Other States p 237
A. U.S. Jurisdiction Over Transnational Acts or Persons
1. Presumptions of Jurisdiction Under U.S. Law

a. Statutes govern conduct only within US territory, unless it was Congress’s intent to apply statute extraterritorially. (intent = text, structure, legislative history)

b. Statutes are consistent with International Law, unless Congress intended otherwise.

2. Types of National Jurisdiction p 1088
a. Jurisdiction to Prescribe p1091 (Jurisdiction to REGULATE): Jurisdiction to make its law applicable to the activities, relations or status of persons, or the interests of persons in things, whether by legislative or executive acts, by administrative rules or regulations, or by determination of a court. (Subject matter jurisdiction in US law)

i. 5 Permissible Bases of Jurisdiction to Prescribe under IL

(1) Territorial Principle 1092: A state has absolute, but not necessarily exclusive power to regulate within its own territory.  A state may also act to affect interests in a res or the status of persons located in its territory.
(a) Objective territorial Principle 1093: State can also regulate conduct that occurs outside of its territory but has “substantial effects” within its territory.  Needed for states to protect its nationals. (US v. Aluminum – Sherman Act applied to foreign agreement that was intended to affect US market, even though agreement was solely btwn foreign companies and performed entirely on foreign soil).

(b) Subjective Territorial Principle: a State can punish someone for a crime started in the State, but finished outside the State. 

(2) Nationality Principle 1111: States may exercise jurisdiction over their nationals and conduct of their nationals even when those nationals or conduct are physically outside the state’s territory.  A person is a national by birth, their parents, or moving to a country and choosing to become a national.  A corporation is a national by virtue of incorporation under its laws.  Or you can treat a subsidiary as a national, under certain circumstances if its parent is a national (so long as it’s reasonable) (See Blackmer case).
(3) Passive Personality Principle p 1118 :  In limited circumstances, states have asserted the authority to exercise jurisdiction over acts committed abroad on the ground that they injure a national of the claiming state.  Usually a tort or crime isn’t enough – but allowed for terrorist attacks.  Not widely used. (United States v. Fawaz Yunis: Hijacking case.  Congress adopted statutes that specifically applied extraterritorially.  Therefore, we don’t care about IL.)
(4) Protective Principle p 1134: A state may exercise jurisdiction over conduct outside its territory that threatens its security (like counterfeiting money or visa documents) as long as that conduct is generally recognized as criminal by states in the international community.
(5) Universality Principle p 1092: A state may exercise jurisdiction over conduct outside its territory if that conduct is universally dangerous to states and their nationals. Reasoning: to protect the global community as a whole.  Generally used for piracy; genocide, crimes against humanity.
ii. Test for Exercising Jurisdiction:

i. Is it justified by one of the five principles above?

ii. Does Domestic law prohibit it?

iii. You may only exercise jurisdiction where it is reasonable.  It is a balancing test (§403): p 1091

i.  justified expectations that might be protected or hurt by the regulation, 

ii. the extent to which another state may have some interest in regulating the activity

iii. the likelihood of conflict with regulation by another state

iv. Link of activity to territory of regulating state.

v. Connections btwn state and person protected

b. Jurisdiction to Adjudicate: to subject persons or things to the process of its court or administrative tribunals, whether in civil or criminal proceedings, whether or not the state is a party to the proceedings. (Personal jurisdiction in US law).

i. IL looks for links between the state and the person: 



(1) person is present in territory of state



(2) national, domicile or resident of state



(3) consent to jurisdiction or regularly carries on business.
c. Jurisdiction to Enforce: To induce or compel compliance or to punish noncompliance with its laws or regulations, whether through courts or by use of executive, administrative, police or other non-judicial action.
i. Generally state must first have jurisdiction to prescribe before it can enforce.

ii. Further, a state may only exercise jurisdiction to enforce in situations where it is reasonable to do so, by measures in proportion to violation.

iii. State may only employ enforcement measures against a person outside of its territory if:


(1) person is given reasonable notice of charges against them.



(2) person is given opportunity to be heard

(3) when enforcement is through a state’s courts, only if the state has jurisdiction to adjudicate

d.  Even if jurisdiction is established by one of the five principles above, the State has discretion whether or not to exercise jurisdiction.  Furthermore, the five principles above don’t actually establish jurisdiction.  You still need domestic statutes that make the act/crime/omission illegal.  So, just because IL allows it doesn’t mean a state uses it.
B. Sovereign Immunity from U.S. Court Jurisdiction p 1197
1. Absolute Theory: Originally, jurisdictional immunities were regarded as being absolute.  Public things/persons of foreign governments are immune. P 1197
a. Schooner Exchange p 1200: French ship was seized by US government in Philly.  They went into port because of bad weather.  The ship was owned by 2 Americans before France had claimed it. The US Atty for Philly showed up in court and said that France had sovereign immunity.

Court: Distinction between the private property of a person who happens to be a prince, and a military force which supports the sovereign power.  A prince, by acquiring private property in a foreign country, may be considered as subjecting that property to the territorial jurisdiction (like any other foreigner).  The military is not though.  Holding: Being a public armed ship that was controlled by foreign government, she is exempt. Absolute immunity rule: Public stuff controlled by sovereign government, gets immunity.  Private things don’t.  Why? Reciprocity, foreign relations.

2. Restrictive View:  1204
a. The Tate Letter: Newer restrictive theory gives immunity to public acts of a state, but not with respect to private acts.  Both theories support that idea that immunity should not be granted in actions with respect to real property (except maybe consular property) or with respect to the disposition of property of a deceased person even though a foreign sovereign is the beneficiary.

b. Why? Because states were increasingly engaged in commercial activities

3.  Foreign Sovereign Immunities Act of 1976 p 597 in Supp.(many countries have similar statutes).  It’s just a jurisdictional statute. P 1216
a. “States are not immune from jurisdiction of foreign courts insofar as their commercial activities are concerned, and their commercial property may be levied upon for the satisfaction of judgments rendered against them in connection with their commercial activities.

b. §1330:  district courts have original jurisdiction of any non-jury civil action.  Immunity is decided by §1605-07 or international agreements.
c. §1603(a) includes political subdivisions of the State (like states, or agencies or instrumentality that is 51% owned by a government)

d. §1603(d): commercial activity means either a regular course of commercial conduct or a particular commercial transaction or act.  Commercial character of an activity is determined by nature of conduct – NOT its purpose.

§1604: Foreign sovereign governments get immunity (unless otherwise noted below)

§1607: If foreign government sues in US court, and you counterclaim, there is no immunity.

§1609: says there is immunity from attachment

§1610: says there are exceptions from immunity from attachment.  You can only go after property used in commercial activities.  You are supposed to go after the property involved in the suit.
e.  FSIA is exclusive basis for jurisdiction over foreign state in US court. Amerada Hess case p 1220:  2 Liberian corporations sued in US to recover damages for tort (under alien tort statute) allegedly committed by its armed forces on the high seas in violation of IL.  They claim basis of jurisdiction is “universal jsd”.  Court says no: FSIA is the sole basis for obtaining jurisdiction over foreign state in our court.  Universal jurisdiction allows you to exercise it – doesn’t require jurisdiction.  FSIA must be applied by the district court in every action against a foreign sovereign, since subject matter jurisdiction depends on existence of one of the specified exceptions to sovereign immunity.
4. Exceptions to Immunity: 

a. Waiver: §1605(a)(1): States can waive immunity implicitly or explicitly.

Implicitly: could be by agreement to “adjudicate governed by DC law”

Explicitly: Like a contract to waive immunity

b. Commercial activity Exception: §1605(a)(2): 

(1) carried on in US by foreign state or 

(2) act performed in connection with a commercial activity of foreign state elsewhere; or 

(3) upon an act outside the territory of the US in connection with a commercial activity of a foreign state elsewhere that causes direct effect in US
Weltover Case 1209: Argentina agreed to assume risk of currency depreciation to foreign investors.  Unfortunately Argentina couldn’t make payments.  Investors sue in US Courts.  Argentina argued Sovereign Immunity, because they were trying to stabilize their currency in only a way that a sovereign could do.  Court:  No, its commercial activity.  It isn’t about the purpose.  It’s about the NATURE of the action.  Anyone can engage in issuing bonds.  Private companies/individuals often hold debt instruments that are tradable in the market.  There is a direct effect on US because the accounts were in NY and NY was place of performance of contractual obligations.

Saudi Arabia v. Nelson p 1226: Nelson, American hired to work as engineer in Saudi hospital.  Found problem w/ equipment.  Saudi’s get pissed, put him in jail, torture and starve him.  Finally gets out and sues.  Nelson bases his claim on the “commercial exception” of “activity incurring inside US” to FSIA.  The action must be based upon some commercial activity.  Court: No, governments wrongful conduct does not qualify as commercial.  Conduct is an abuse of its police power.  Nature if conduct is misconduct of police power.
c. Expropriation Exception: §1605(a)(3): If you are taking property in violation of IL (where you didn’t pay compensation) it is an exception of sovereign immunity (and act of state) so that foreign governments can be sued.

d. Inheritance/Removable Property § 1605(a)(4): When inheritance of property in US by foreign government.  No immunity of foreign government.

e. Tort Exception (a)(5): Seeking damages for personal injury, death, or damage to or loss of property occurring in US and caused by tortuous act/omission of foreign state or employee of foreign state.  Applies only to compensation from the STATE, not talking about suing diplomat himself.  Only applies to Torts INSIDE the US.

f. Enforcement of Arbitral Agreements (a)(6): if you have agreement w/ foreign government to arbitrate, you can come into US Court and get Court to order government to arbitrate.

g. Terrorist state Exception (a)(7): Money damages for US nationals for personal injury or death that was caused by act or torture, extrajudicial killing, aircraft sabotage, hostage taking or provision of material support or resources and it must be an act of state. Must occur outside the foreign state.  If it happens within you have to give them opportunity to arbitrate.  Five states are currently terrorist states – N. Korea, Iran, Sudan, Cuba, Libya.

Alejandra case 1232: Brothers to rescue Cubans on rafts on way to Florida.  MIGS from Cuba blow up their plane.  3 of 4 pilots families bring action against Cuba.  The pilots satisfy the three requirements: The victims are U.S. nationals, Cuba is a terrorist state, and act occurred outside of Cuba.
VI. International Law: Study of Subject Matter Areas


A. Injury to Aliens and Foreign Investors p 742


1. Generally



a. Aliens generally:

i. In absence of an agreement to the contrary, a state is not obligated under IL to admit nationals of another state.

ii. States are free to limit duration of stay, etc.

iii. Nationals of one state that come within the territorial jurisdiction of another generally become subject to the legal regime applicable to nationals of that state, except where there is a special regime applicable to aliens.

b. Investors generally: International agreements often guarantee the rights of people contracting to do business in another state, subject to some restrictions but with the benefit of legal protection against specified non-commercial risks.

c. Obligations to Aliens and Foreign Investors and its Relationship to State Responsibility

i. Even where there are no agreements, CIL affords certain protection to aliens and foreign juridical entities under the principles of state responsibility

ii. Under CIL, aliens and juridical entities may properly seek from the state of their nationality, diplomatic protection.  States are entitled to communicate with its national who is arrested or charged with a crime by another state.

iii. If the alien is injured and that injury is attributable to the foreign state, the State where the alien is a national may assert a claim.

iv. State responsibility arises only if the act or omission of the state causing injury is wrongful under IL.

v. Thus the assertion of a claim based on state responsibility requires the intercession of the state to which the alien is a national.

vi. Human Rights law may be implicated where the injury to the alien is quite serious.



2. Basic Standards on Treatment of Aliens 
a. National Treatment Standard p 745: Aliens are entitled the same treatment as citizens of the state in which the alien is currently in.  If a country treats their people shitty, this doesn’t get you very far.  After awhile, people decided this wasn’t good enough, which lead to…
b. Minimum Standard of Justice p 745: You can’t go below a certain level of justice on your treatment of aliens—even if you treat your own people worse.  It’s often hard to know what that “level of justice” is.  Restatement §711 says that standard encompasses (1) human rights (2) personal rights and (3) right to property or another economic interest.
c. Most Favored Nation Standard: Most Favored Nation Standard: whatever benefit/protection you give to one country, then you have to give that protection to any MFN country.  MFN comes about by treaty, not CIL.
d. Denial of Justice Standard p 771: Some think it’s a subset of minimum standard of justice.  It is targeted on how the judicial system of a nation treats an alien/investor.
3. Basic Procedural Rules


a. Concept of Espousal: p 753
i. A government can bring a claim against another State for injury to its national, or it can refuse.  

ii. Once a government espouses a claim, it has total control over that claim.  The government can totally decide on how to settle it. 
iii. Government is under no obligation to give any compensation to the alien.

iv. If Alien remedies claim before its “espoused” then it cannot be espoused.

b. Exhaustion of Local Remedies Rules p 755: Generally a state may not espouse a claim based on injury inflicted on its national by another state unless its national has first exhausted all administrative and judicial remedies available in the defendant state.  
i. Must exhaust remedies unless its futile.  Gives the allegedly responsible state an opportunity to remedy the wrong under its own domestic institutions before the claim can be elevated to international plane.
ii. States may waive this requirement.

iii. Case Concerning ELSI (USA v. Italy p 756): Raytheon set up subsidiary in Italy.  Raytheon is about to place subsidiary in liquidation.  Italian government saw prospect of lay-offs and seized control of plant to keep it operating.  This doesn’t work and it goes into bankruptcy process in Italian courts.  Italian government basically got control for very little payment and Raytheon views this as expropriation.  Raytheon goes to US government to espouse claim against Italy.  Italy said they didn’t exhaust local remedies.  Italy has burden of proving this.  Standard is: Is it futile to pursue further litigation?  If it’s a factual determination that is at issue, and higher courts can’t change factual determinations, then you don’t have to continue to litigate, because there is no point.

c. Continuous Nationality Rule p 763:  In order for a State to espouse a claim against its national, the national must continue to be a national.  Ex: US national harmed by China.  US espouses claim, but not settled.  US National moves to Canada. US cannot espouse claim anymore.

d. What about dual nationals? Dominant and effective nationality Rule: If national has more ties/dominant nationality, then that state brings the claim.  Look for how long they’ve lived in a state, spouse/children in a state, expectation of moving, etc.

4. Key Substantive Issues:

a. Failure to Protect p 764 & 772:  States are under an obligation to suppress all inimical conduct by private persons and groups.  States must take reasonable measures to prevent the conduct causing the injury and take reasonable steps to detect, prosecute, and impose appropriate penalty.  Governments must exercise “due diligence” and take all reasonable measures.  Due diligence assumes that states have the means and opportunity.  Failure to protect can be a violation of IL itself.


b. Expropriation:  When government takes private property.  Usually an easy case.


i. 3 Standards for Compensation: p 750
(1) Appropriate compensation in accordance with IL: 1962, consensus
(2) Expropriating state is entitled to determine: UN 1972, developed states abstained

(3) Must have appropriate compensation in accordance with Domestic law:  (UN resolution, developed states are opposed, 1974)

ii. Top Coat case:  They say that appropriate compensation in accordance with IL is the rule, because there was never a consensus to change.  Appropriate compensation is generally full compensation, but it’s decided by tribunals.  US thinks it should be full compensation.  It’s often hard to evaluate because of uncertain markets where this is likely to happen.

B. Human Rights



1. Human Rights: Substantive Law p 586



a. Origins





i. Pre-Nuremberg Charter (before 1945):  
(1) Doctrine of Humanitarian Intervention: rights of states and IO’s to intervene if treatment by state of its nationals “shocks the conscience of mankind”

(2) International agreements to end slave trade

(3) Peace treaties after WWI: formal system of protection for national, religious, linguistic minorities

(4) ILO created labor protection.
ii. Nuremberg Charter: In wake of WWII – agreement among major powers how to prosecute war criminals.  Recognizes crimes of people/individuals rather than the State.  
b. Global Instruments p 591
i. UN Charter: 1944: Creates 2 obligations: (1)Article 55: to promote…respect for, and observance of human rights and fundamental freedoms for all w/o distinction as to race, sex, language or religion.  (2) Article 56: to take action for the achievement of that purpose.  Laid the conceptual foundation for the development of human rights law, in those 2 provisions.
ii. Universal Declaration of Human Rights p 593: Defines the rights discussed in the UN Charter.  Many commentators say it has status of CIL.  Declaration is similar to Bill of Rights.  It basically catalogs the list of basic civil and political rights – right to life, not to be held in slavery, not to be tortured, equal protection, due process, freedom of speech, assembly and movement, privacy, etc. Declaration split into 2 covenants: ICCPR & ICESC
iii. International Covenant on Civil and Political Rights 595 : States shall undertake to respect and ensure the rights recognized by the covenant for all persons subject to their jurisdiction: Right not to be imprisoned for debt, right of self-determination, prohibit war propaganda based on racial hatred, rights of children and minorities.  US ratified this in 1992.  
iv. International Covenant on Economic, Social, and Cultural Rights 595: Speaks toward obligations of states rather than rights of individuals.  These are inspirational goals, which take money.  States are supposed to take steps to the maximum of its available resources.  Right to work, favorable working conditions, join and form trade unions, social security, adequate food and clothing, right to partake in cultural life.
v. Other Key Treaties:
(1) Genocide Convention: US is a party

(2) Convention on Elimination of Racial Discrimination: US is a party

(3) Elimination of Discrimination against Women: Carter signed, but Senate hasn’t consented because of some weird things committee has done (like criticizing countries who celebrate mother’s day and prohibit prostitution)

(4) Convention against Torture: US a party

(5) Convention on Rights of Child: US signed, but no Senate consent (because of juvenile death penalty, now not an issue)

vi. Customary IL p602: Restatement §702 talks about how genocide, slavery, torture, systematic racial discrimination is also part of CIL.  Also gross violations of internationally recognized human rights in a systematic pattern is a violation.
(1) A violation is “gross” if it is particularly shocking because of the importance of the right or the gravity of the violation

(2) Consistent patterns may be deemed ipso facto gross – like systematic harassment, invasion of privacy, arbitrary arrest, etc.
c. Limitations

i. Geographical: ICCPR limits states to ensure rights to “all individuals within its territory AND subject to its jurisdiction” Ex: Guantanimo: Not within US territory, but wholly under US jurisdiction.  US says there is an AND not OR, therefore, no violation.
ii. Textual Limits: States often find wiggle room in treaties where there is not an absolute prohibition.
iii. Derogation due to National Emergency p607: In crisis mode, states can derogate these obligations.  Article 4: in times of public emergency, which threatens the life of the nations, the existence of which is officially claimed, may take measures that derogate.  Certain articles cannot be derogated from: torture, servitude, right to life, etc.  Any states who derogate must notify other states.  Further, they cannot derogate from other obligations from IL, and not based solely on race.
Lawless Case p 608: first case in European Court of Human Rights: Lawless was held in detention.  It was in Ireland, Ireland claimed it was in emergency, because of the IRA causing destabilization.  

Definition of emergency: (1) exceptional situation of crisis or emergency which affects the whole population and constitutes a threat to the organized life of the community which the State is composed.  (2) the measures “are strictly required by the exigencies of the situation. Court said it was ok.  Why?  Ireland said that if you proclaim that you will not break the Constitution, they will let them go.  These people refused, so it was ok to detain them.
iv.  Reservations/Understandings/Declarations: RUDs are usually possible under HR treaties.  It can’t run counter to the object and purpose of the treaty.  Often used to carve out certain parts.
d.  US Adherence to Human Rights Treaties p 613
i. Generally: Mixed story.  US has joined some of the major instruments.  Why does the US resist?  Conflicts with US law/constitution and federalism issues.


2. Human Rights Enforcement p 623
a. Inherent Weakness in Human Rights Enforcement: If you beat up on your people, it doesn’t harm another state.  So normally, problems in IL occur when 1 state harms another state.  Doesn’t happen here.
b. Interstate Actions (See Nutshell)

i. Global Courts

(1) ICJ: Some HR Conventions (like Genocide Convention) call for ICJ jurisdiction.


ii. Regional Courts

(1) European Court HR: Individuals can bring complaints before the court.  It can also issues advisory opinions.

(2) OAS: OAS created the Commission in 1960.  US is a member. Prepares non-binding opinions. Prepares country studies and conducts on-site investigations.  Receives petitions from states and individuals.  
(3) Inter-American HR Court: US Not a member. Consists of 7 members elected by general assembly.  25 countries who have joined are exposed to jurisdiction of the court. Has both contentious and advisory opinions.
iii. Interstate Complaints to Treaty Committees:  Countries could try to invoke the mechanism underlying the treaties by complaining to treaty committees.  Most treaties set up a committee.  But they’d have to opt-in to the complaint process – however, its never been used.  People on committees were typically non-governmental people.  They receive/comment on state reports. Receive complaints from states or, if authorized, individuals.
iv. Diplomacy/Mobilization of Shame: Treaties and conventions are often used in human rights.  Diplomats from countries will confer and one will point out that another is breaking a treaty, rather than taking it to a court.  Often states gang up on a violating state – “shaming” them into changing their behavior.
v. Economic/Military Sanctions: You can impose economic or military sanctions on states for not complying with HR law. You can use economic sanctions to try to coerce a state to change behavior. Questions on effectiveness of either.
c. Monitoring by Global Institutions

i. Treaty Committee Reporting/Commenting: Certain treaty regimes establish committees that receive state reports and monitor state compliance.  However, many delinquent reports by states.  Committees issue “comments” on compliance.  
ii. UN Human Rights Council: Previously HR commission.  Commission was abolished when countries (Libya) that had horrible human rights records were elected to positions.  Council hasn’t been much better.  Cuba and Saudi Arabia are on council.  
iii. UN High Commissioner for Human Rights: Appointed to 4 year terms, try to rotate on regional basis.  Travel to countries to try to get them to obey laws.  Also head up secretariat who provides services on treaties.
iv. Non-Governmental Organizations: Major players for trying to monitor, mobilize shame, and attempting to generate boycotts.
d. Petitions by Individuals to Treaty Committees: Some Treaties creates a committee that allows individuals to bring complaints to treaty committee.  US has not joined ICCPR Optional Protocol that allows this.
e. International Criminal Prosecution:  If you are serious about enforcing HR treaties you can enforce HR against people rather than states.  You can do this to deter culpable behavior through criminal sanctions, like war crimes tribunals and ICC.
f. National Laws/Courts p 645: National legal systems bring to the table a legal system that is robust.  If treaties follow national laws, then you could bring a claim into a national court.  In other countries HR treaties have shifted national laws and constitutions.  Here in US, you didn’t really need much change.
Sosa Case: Alien Tort Statute, confers original jurisdiction on federal district courts over “any civil action by an alien for tort only, committed in violation of the law of nations or a treaty in the US. Alvarez was a physician who participated in torture of DEA agent and Mexico wouldn’t extradite him.  DEA got Mexicans to kidnap him and bring him to US.  Alvarez got directed verdict in his favor at trial – not enough evidence to show that he tortured the agent.  He turns around and sues US and Sosa, who was involved in the kidnapping.  His claim: Arbitrary detention.  Violates law of nations.  According to SCOTUS in Sosa, Tort Statute is jurisdiction, but you still need a basis for your claim.  Don’t need separate US statute – can look to CIL.  However, the CIL must be very well defined and accepted by civilized nations, like Blackstone’s 3 causes: violation of safe conducts, infringement of the rights of ambassadors, and piracy.  SCOTUS says arbitrary detention does not qualify for this standard.

C. Use of Force without UN Authorization:
1. Pre-UN Charter

a. Pre-1648 Influences:  
i. Emergence of Christianity: Early Christian community was against use of force.

ii. Roman Empire adopted Christianity and had to meld the anti-use of force with Roman belief.

iii. Just war theory emerged – idea that there would be a “right” reason to commence war, authority granted to engage in war.  No formal international law, but moral theory on use of war.
b. 1648-1914: Complex and sometimes inconsistent doctrines.
i. Measures Short of Formal War p 920. Where 2 states have NOT declared war and don’t regard themselves as in war.
(1) Intervention: Even if you haven’t declared war, you still might be involved in that States affairs.  Maybe you are trying to destabilize the country, but it is short of formal war.  There was a lot of that when European powers were intervening in Ottoman empire.  What is not entirely clear is whether or not its permissible.  Some argue it is ok if its for the right reason.  Some say its never ok.
(2) Reprisal p 921: only permissible when they have been preceded by an unsatisfied demand.  They are an act of self-help which momentarily suspend the relations between the two states, the observance of such a rule of the law of nations. 

Naulilaa Case: Germans cross over into Portuguese West South Africa. Shots are fired and three Germans dead and the German enter the territory and beat up on Portugal. The countries go before an arbitrator to figure out whether it was ok for Germany to take the steps it took. NEED: (1) Preliminary Act that is a violation of law of nations; (2) Have to have a demand that is not met; (3) Reprisals must be proportionate. 

(3) Self-defense 922: You may be able to use self-defense w/o declaring war. Must be both necessary and proportional
 Caroline: Canadians attack ship in US port.  Canadians claim it was self defense. US does not agree. Sec. of State Webster says: “if it’s not instant, overwhelming, leaving no choice of means and no moment of deliberation then it is not self-defense.”  Further you can’t do anything unreasonable or excessive.
ii. Formal War (often done by formal “declarations” of war)
(1) Not prohibited, but “just” wars favored:  Not regarded as a violation of international law to invade another state.  As a political matter, just wars were favored.
(2) Triggering of jus in bello: When you declare war, it triggers the law of war. It is the law of nations governing conduct once conflict has arisen; also referred to as international humanitarian law. Jus ad bello is law before war.
(3) Concept of Neutrality p925: An attitude of impartiality toward belligerents creating rights and duties between the impartial state and the belligerents.  Policies adopted by the neutral state had to be applied equally to all parties at war.
c. WWI to WWII:

i. League of Nations p 394 in doc supp. (Articles  10-15)p 927(regulating resort to war):  If a state wanted to go to war, they had to submit it to Council or some group.  They had to await decision, then 3 months (cooling off period).  But after that state could go to war.  Didn’t prohibit, but tried to prevent and regulate war.  First effort to institutionalize collective security, but league was incapable of forcing states to induce the settlement process.
ii. Kellogg-Briand Pact p 929(banning resort to war): Agreement renouncing the ability of a country to resort to war as an instrument of foreign policy. Ratified by 60 countries, the treaty is still in force, but collapsed. Unlike League, you can’t resort to war, but economic collapse after 1929 undermined League and Pact.  
iii. Nuremberg Tribunal p 929 (criminalizing resort to War): could prosecute individuals for war crimes, crimes against humanity but could also prosecute individuals for having waged war.  First time it was individuals, rather than states, being held accountable.
2. The UN Charter p 933
a. Prohibition on Resort to Force




i. Language of Article 2(4) p 937: “All members shall refrain in their int’l relations from the threat or use of force against territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the UN.
(1) lays out when use of force isn’t allowed; viewed as most important provision in Charter.

(2) What does “use of force” mean?  Probably need to look to other provisions to clarify.  Look at definition of Aggression. Aggression = use of force.
(3) “against territorial integrity and political independence”: It basically allows some use of force, unless it is against territorial integrity and political independence.  For example, it might allow humanitarian use of force.

ii. Article 39: SC shall determine the existence of any threat to the peace, breach of peace, or act of aggression…
iii. 1974 Definition of Aggression: Resolution on the Definition of Aggression p 942
Article 1: Aggression is the use of armed force by a State against the sovereignty, territorial integrity or political independence of another State or in any other manner inconsistent with the Charter.

Article 2: The first use of force by a State is prima facie evidence of aggression, although the SC may conclude that the act is not “an act of aggression”

Article 3: The following acts may qualify as aggression:

(a) Invasion or attack by armed forces

(b) Bombardment by forces or use of any weapons

(c) Blockade of ports or coasts

(d) Use of armed forces within another’s territory in contravention of the conditions of the agreement
(g) sending/training/equiping mercenaries which carry out acts of armed force against another state.


** Not exhaustive list

Article 5: No consideration of whatever nature may serve as justification for aggression. A war of aggression is a crime against international peace.
iii. Concept of Indirect Aggression p 946: Indirect aggression is “ideological” aggression for example: political propaganda, psychological warfare, organization of political movements inside another country, systematic infiltration of political agents, comprehensive trade boycotts.
iv. Meaning of “Threat” to use of Force p 948: If the use of force is illegal, then the threat to use force is illegal, according to the ICJ.
v. Problem of Consent p952: Problem is when is it a genuine consent and when is it not.  If we set up military base in Germany that would usually be a use of force, but if they consent, then its ok.
If military force is used to impose restrictions on political independence it isn’t ok.  However, if force is used to put down a coup or to assist in restoring order, then it’s ok. (See Nicaragua case)
b. Inherent Right of Self-Defense p 955
i. Individual Self-Defense (Article 51): An Exception to 2(4): Provides for use of force in self-defense. “Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member of the UN, until the Security Council has taken the measures necessary to maintain int’l peace and security…”

Limitations on Article 51:

(1) You must report action to the SC

(2) Measures taken will not affect the authority of the SC, so after you report your action, if they say discontinue action, you have to listen

(3) There must be an “armed attack”.  (This suggests there may be some disconnect between article 2(4) and article 51.  Many things captured in definition of aggression do not rise to level of “armed attack”.  But every violation of article 2(4) does not lead to right of self-defense.

ii. Collective Self-Defense (Article 51 & Chapter VIII): 
1986 Nicaragua v. U.S. judgment p955: Insurgent group overthrew Nicaraguan government.  US had good relationship w/ old government.  For a few years, everything was ok w/ new government.  US began engaging in covert activity against Nicaragua – attacks on oil facilities, ports, mining, violation of air space, and support the Contras to overthrow the new government.  Nicaragua claims that these attacks violated Article 2(4) and corresponding principles of customary law.  US justified its actions by collective self-defense of El Salvador and other Central American states.  Court decided that US had breached its obligations under customary IL not to use force against another state, not to intervene in the affairs of another state, and not to interrupt peaceful maritime commerce, breach of treaty, etc.  Court rejected claims that the acts were justified in self-defense.  Court technically didn’t construe 2(4), but customary IL.  They talked a lot about charter though.  A state which is attacked must declare it has been attacked. However, if the attacked state requests that third state defend it, its ok.  But here its questionable whether there was actually a request. Further El Salvador never actually declared it had been attacked.  Nicaragua did not have an “armed attack” on El Salvador.  It supplied arms to insurgents there.  States do not have a right of “collective” armed response to acts which aren’t “armed attacks”.  Further, the US response was not necessary or proportional.  It was months later and wildly disproportionate.
c. Problem Areas

i. Anticipatory Self-defense p 968: Idea that the attack must be “imminent”.  Most people agree on that. 
ii. Preemption/Prevention Self-Defense: Not everyone agrees there is a right to preemptive self defense.  Just how serious does the threat have to be – it’s a qualitative issue.
iii. Protection of Nationals p 973: A strict construction of Article 2(4) may lead you to believe that you can’t use force to rescue nationals (use of force against territorial integrity w/o armed attack).  However, states are pretty tolerant of this.  So long as you limit your use of force to getting the nationals out—it seems to be an accepted action.
iv. Reprisal: Idea that you can use force against another state when that state has wronged you.  Most people think it isn’t allowed anymore.  It isn’t “defense” its punishment.  However, there are several incidences where this happens.
d. Intervention in Internal Conflicts p 980
i. Traditional Law: The government, but not the rebels may receive assistance from the outside.

ii. Post-Charter Law p 984

(1) Intervention in Civil Wars: It is forbidden by IL, but its sometimes seen as legitimate. Limitations were placed on place and proportionality.  Place: counter-intervention should be limited to the territory of the state where the civil war takes place.  Proportional: response must be proportional.  Weapons of mass destruction should not be used in an internal conflict by outside parties.
(2) Humanitarian Intervention p 990: If intervention in internal conflict is for humanitarian purposes, then it is seen as legitimate.  Think about the prevention of genocide and mass atrocities.
(3) Pro-democratic Intervention p 975:  Charter doesn’t support it.  Reagan Doctrine did.

D. Use of Force with UN Authorization p 1005
1.  The UN Charter in Theory: 

a. Principle Purpose of UN:  Maintain peace and security, and to that end take effective collective measures for the prevention and removal of threats to the peace and the suppression of acts of aggression, or other breaches of the peace . . .

b. Article 1(1) p 1006: Primary responsibility for achieving that purpose was lodged in SC.  The SC is given the authority to pursue that purpose by peaceful means and also, if necessary, collective enforcement action.  Additionally, the GA as well as the SC were given authority which could be used for keeping the peace.  
c. Chapter 6 – Pacific Settlement of Disputes: Article 33: parties to any dispute, continuance which might endanger security, shall seek solution by…negotiation, mediation, inquiry, etc. 

d. Chapter 7: (cannot be taken against any Permanent Member) p1009
i. Article 39: SC shall determine existence of any threat to the peace, breach of the peace or act of aggression and shall make recommendations or decide what measures shall be taken in accordance w/ Article 41 and 42 to maintain or restore international peace and security.

ii. Article 40: In order to prevent an aggravation of the situation, the SC may, before making the recommendations, call upon the parties to comply with such measures it deems necessary or desirable.

iii. Article 41: SC may decide what measures not involving the use of force are to be employed to give effect to its decisions, and it may call upon the Members to apply such measures.  May include: partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio and other means and severance of diplomatic relations.

iv. Article 42: Should the SC consider that measures provided for in Article 41 would be or have been inadequate, it may take any action by air, sea or land forces as may be necessary to maintain or restore int’l peace or security.  Actions could include: demonstrations, blockades and other operations by air, sea, or land forces of Members.

v. Article 43:  Members, in order to contribute to the maintenance of peace and security, undertake to make available to the SC, on its call and in accordance w/ agreements, armed forces, assistance and facilities, including rights of passage necessary for the purpose of maintaining international peace and security.

vi. Article 24: SC has the duty of primary maintenance of Int’l peace and security.

vii. Article 25: Members agree to carry out decisions of SC

viii. In event of conflict of obligations of Members of UN under charter and other agreements, UN Charter wins.

2. The UN Charter in Practice: it’s a different story
a. Cold War Problems p 1011
i. Deadlock over Article 43 Agreements: There are no Article 43 agreements, so when Korea happens, they have to organize it ad hoc.  There are still no article 43 agreements.  Issues of handing over troops to another commander.  And, politically risky.
ii. Deadlock over Security Council Peace Enforcement: Cold War stymied everything.  Russian delegate threatened to veto everything.  Because of deadlock, things shifted to General Assembly.
b. UN General Assembly as Peace Enforcer  Because of SC impasse, the GA passed the “Uniting for Peace Resolution” dealing with Korea.  GA did so, on the order of making “recommendations.” 
i. Uniting for Peace Resolution: Basically, when the SC failed to take action the GA had to do something.  They said they had to review it immediately and make recommendations.  Not the way the Charter was written or envisioned.
c. Security Council as Peace Enforcer p 1013
i. Post-Cold War Period: Previously US liked the idea of using the GA to get things done.  But when lots of new 3rd world countries join, the US loses influence and less likely to get stuff passed, so doesn’t use the GA as much.  The SC does more and more ad hoc authorizations to use of force.
ii. Example: 1990-91 Iraq/Kuwait War: SC unanimously condemned invasion and demanded that Iraq withdraw immediately and unconditionally.  SC follows up with resolution calling Iraq actions “breach of peace” (engaging Ch. 7). Put sanction on Iraq.  Sanctions weren’t effective so next step was to authorize the use of “measures commensurate to the specific circumstances as may be necessary to halt all inward and outward maritime shipping in order to inspect and verify their cargo and destination).  This was “use of force” in a sense – not to enter country – but to enforce sanctions.  Next step, resolution to trigger Article 42.  Authorizes members cooperating with Kuwait to “use all necessary means to uphold and implement previous resolutions and all subsequent resolutions to restore peace and security.  Some argued this wasn’t Article 42 – it was 51.  Say it was self-defense on behalf of Kuwait.  Article 687 (called mother of all resolutions) ended war.  Created a number of obligations for Iraq, including demilitarized zone, destruction of all wmd’s, sanctions until measures followed.  In 2003, US legal justification for war was that Iraq had failed to follow through with resolution 687, so they used use of force authorization in Resolution 678.
iii. How Far Can the UNSC Go? Chapter 7 doesn’t seem to limit the SC in any way (except maybe that it has to be responding to some action, as implied by the language.  Can SC limit states right to Self-Defense?  Article 51 seems contradictory.  Arguments both ways.
iv. When SC authorizes action it is done by a coalition of the willing.  When operations are done for peace keeping, it is the United Nations peace keeping forces.

d. Emergence of UN Peacekeeping p 1023: From 1940’s onward, UN deployed military forces to host states that were agreeable, though Peace-keeping not in Charter.  Peace-keeping however, is regarded as something embedded in charter.  Maybe somewhere between Ch 6 & 7.
i. Early Cases: UNEF: UN Emergency Forces into the Sinai as a buffer between Israel and Egypt. Egypt consented to presence.  Peace-keepers are usually only lightly armed.  Can’t really stop forces.  They are under “UN” flag, not Member flags. 
ii. Certain Expenses Case: Could GA turn around and impose expenses onto the UN for peacekeeping?  Authorizations were made under GA, which isn’t the envisioned role.  ICJ says the GA can recommend the measures and approve the budge.
iii. Second Generation: First generation peacekeeping was mostly troops along the border.  Second Generation is peacekeeping is monitoring elections, rebuilding infrastructure, disarming factions.
e. Peacekeeping versus Peace Enforcement





Peacekeeping


Peace Enforcement

Charter Authority

Ch 6 or 7


Chapter 7

Relevant Organ


SC or GA


SC

Host State Consent?

Yes



No

Who Commands troops?
Usually UN


Usually States

Armed?



Lightly


Heavily

Basic Mission


See above


Coerce peace

Financed by


UN



States involved

E. Law of the Sea p 1383
1. Grotius’ Freedom of Seas 1389: The sea belongs to everyone.  Slowly the idea of territorial waters emerged, where just the water along the coast “belonged” to the territory.  Then grew more and more complicated – with States wanting more of the sea as “theirs”.  They wanted the mineral rights, the right to fish, and the right to exclude others.


2. Contemporary Codification p 1384
a. UNCLOS I (1958 Conventions): 4 treaties.  Left a few important issues undecided.  If you can have a territorial sea, how broad?  IL suggested 3 nautical miles (cannon-shot rule: land side can only police as far as cannon shit, and foreign vessel couldn’t threaten outside of 3 miles).  Some disagreement.  



b. UNCLOS II (failed): Attempted to decide issues, but totally failed.
c. UNCLOS III (1982 Convention): Negotiation lasted 8 years. It is a single treaty.  155 countries are a party to it.  Entered into force in 1994.  Problems w/ deep mining stuff delayed entry into force.
i. US Relationship p 1385: US did not ratify the 1982 law of the sea b/c of issues of sea bed resources.  Treaty created an authority to divide up the resources.  US didn’t like it.  Later the economics turned out to not be realistic and an “implementing agreement” gutted most of the “sharing” stuff, so most of the developed countries joined.  President Clinton signed, but Senate has not ratified.
ii. Status as CIL: Mostly considered CIL.  Reagan issued a statement saying that US accepted most (except deep mineral stuff) as CIL.  The US has been trying to push it into CIL so that they can take the good w/o the bad.  Other states are annoyed because it was negotiated as a give and take.  Now US is saying we’ll take all the good stuff, but we don’t have to give anything up.  Reservations weren’t allowed, because it was a package deal.  In the Gulf of Maine case, the ICJ basically says that most of Law of Sea is customary IL.

iii. Overview of Jurisdictional Zones p 1390: Convention creates “jurisdictional zones”.  Closer to the state, greater right of state.  Further away, the lesser the exclusive rights of the state.
3. Baselines (Articles 5 – 13)
a. Normal Baseline: Article 5: Except where otherwise provided in Convention, the normal base-line for measuring the breadth of the territorial sea is the low-water line along the coast as marked on large-scale charts officially recognized by the coastal state.
b. Indented Coasts/Fringe Islands/Rivers/Bays: What about islands, fringe islands, rivers, bays, etc: Baseline can go around the islands and can go around the mouth of the river to close it off.
Bays: Can’t draw a line in excess of 24 nautical miles.  Can’t close something off where, if your line was a diameter and you draw a semi-circle, and water doesn’t cover the entire semi-circle, then you don’t have a pay.  Also refers to “historic bays” – if something has always been called a bay, it’s considered a bay. (Article 10)
c. Archipelagoes/Free-Standing Islands/Reefs: Baseline encompasses the reef too, so low water line of reef is baseline (Article 6).  Archipelagoes baselines go all the way around the island, not each island individually (Article 47).  Line can’t exceed 100 miles and the water to land ratio must be less than 9:1.
d. Islands: You can have zones built off islands, but rocks which cannot contain human habitation do not get a continental shelf or an EEZ. (Article 121)
e. Internal Waters: Waters inside baseline are internal waters.  Basically this is treated like you would treat your land.  It means you can exclude other states vessels from coming in if you want – but there is a presumption that you’ll allow vessels unless you affirmatively state otherwise.  Also, you normally won’t exercise jurisdiction over a foreign flagged vessel or people on vessel in internal waters unless they cause some problem/disruption on your land (complications arise if it’s a foreign Government vessel)
Fisheries case:  Norway’s coast is hugely jagged, so Norway delimited its territorial waters based on a base point along the jagged edge which is smooth – from outer point to outer point.  UK didn’t like that.  ICJ said it was ok.  You are allowed to delimit from outer edge – reasoning is embedded in Article 7.

4. Territorial Waters p 1392: First band is territorial waters.  Can’t exceed 12 miles from baseline, but can be less than 12 (article 2)
a. Innocent Passage: 
i. Article 17: ships of all States enjoy right of innocent passage through the territorial sea.

ii. Article 18: Passage means: Traversing the sea w/o entering internal waters or proceeding to or from the internal waters.

iii. Article 19: Innocent Passage p 1401: 
(1)Its ok so long as its not prejudicial to peace, good order, or security of coastal States

(2) Paragraph 2 then lists things that are prejudicial, like launching aircraft, exercising weapons practice, fishing, research, survey activities.
iv. Coastal states may set up rules related to safety in the territorial waters.

v. Coastal state may suspend right of innocent passage for protection of its security – but must be duly published and must apply to all states in same manner. (Article 25)

vi. Submarines in territorial sea, are required to navigate on surface and show their flag.

vii. Passage must be continuous and expeditious (Article 18)

viii. Warships: Warships do have right of passage, but if they don’t comply with  laws/regulations of coastal states, then it must leave (Article 30).
b. Straits and Transit Passage (Aritcles 37-40) One problem with pushing territorial sea out to 12 miles is that then straits become entirely territorial seas and other ships must be able to traverse them.  
Corfu Channel case p 1404: Helped to generate straits and transit passage regime.  Channel between Greece and Albania was important for passage.  UK warships went through Channel as an exercise of their right.  Albanians shot at them.  Brits came back a few months later and they got hit with mines that had been laid in Channel. Albania claims they didn’t lay them.  ICJ says Albania is responsible for damage done to British ships.  States can’t prohibit other states from going through channel in times of peace provided that passage is innocent.  It doesn’t matter that it isn’t “necessary” to go through the Channel.

Article 39(1)(c): Ships and aircrafts shall refrain from activities other than “normal” modes of expeditious transit. Note that this means subs don’t have to come up for passage in straits.
c. Archipelagic Sea-Lane Passage (Articles 46-54): Transit regimes allow states to transit within the sort of “internal” waters.  Indonesia can set up lanes for transit, but have to let ships pass through. Same idea as straits basically.
5. Contiguous Zone: Outside of territorial sea, with maximum of up to 24 nautical miles from baseline. 
a. Article 33: State may exercise control necessary to:

i. Prevent infringement of customs, fiscal, immigration or sanitary(enviro) laws and regulations within its territory or territorial sea

ii. Punish infringement of the above laws and regulations committed within its territory or territorial sea
b. So what can you do in CZ? You can do certain kinds of regulatory activities – that implement and enforce your laws for your territory and territorial sea.  You aren’t really regulating activities IN CZ – you are just protecting your territory. 

Church v. Hubbart p 1412: Ship off coast of Brazil.  Brazil seizes it.  Insurance Co. says that they don’t have to pay if Brazil seized it because of “illicit trade.”  Co. says no, Brazil came out of its territorial sea to take it.  Marshal says it’s permissible under IL for states to have the extra buffer (contiguous zone) to regulate laws.

c. Concept of “hot pursuit” p 1416: Article 111: 

(1) The hot pursuit of a foreign ship may be undertaken when the competent authorities of the coastal State have good reason to believe that the ship has violated the laws and regulations of that State.  Such pursuit must be commenced when the foreign ship or one of its boats is within the internal water, territorial sea, or contiguous zone of the pursuing State and may only be continued outside the territorial sea or contiguous zone if the pursuit has not been interrupted.  It isn’t necessary that the domestic ship making the pursuit also be within the particular zone.

(2) The right of hot pursuit shall apply mutatis mutandis to violations in the EEZ or Continental Shelf including safety zones.  Mutatis Mutandis means = as something changes. 

(3) The right of hot pursuit ceases as soon as the ship pursued enters the territorial sea of its own country or of a third State.

(4)  To begin hot pursuit, you must first tell the vessel to stop.

(5) The right of hot pursuit may be exercised only by warships or military aircraft or other ships or aircraft clearly marked and identifiable as being on government service.

(5) You can also do this by aircraft.
6. Continental Shelf

a. 1945 Truman Proclamation p 1423
i. Right after end of World War 2 Truman made proclamation extending the rights to the resources of the Continental Shelf.  

ii. Viewed at time of major derogation from “freedom of the seas”.   After this, a number of other states made similar assertions.  

b. 1982 UNCLOS Articles 76-85
i. Note that geological and legal continental shelf are not the same thing.

ii. Article 76: The continental shelf of a coastal State comprises the sea-bed and subsoil of the submarine areas that extend beyond its territorial sea throughout the natural prolongation of its land territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from the baseline from which the breadth of the territorial sea is measured where the outer edge of the continental margin does not extend up to that distance.

iii. Therefore, EVERYONE gets at least 200 miles, no mater what the geology is.  

iv. It allows you to go outside the 200 mile limit if geologically there is a shelf outside that point. (Article 76 § 4-7)


(1) you have to stop at whatever point the shelf ends


(2) you can’t go beyond 350 nautical miles from baseline

(3) You can’t go more than 100 nautical miles past the 2500 meter isobath (depth)

(4) Article 82:  If you are outside the 200 mile zone you have exclusive rights to develop the minerals up until the first five years are over. On the 6th year you have to share the proceeds.  On the 6th year, you have to pay 1%, 7th year 2%....up to 7% is the maximum.  Those proceeds are divided up to needy/landlocked states.  This is one of the things that those opposing the convention thought was BAD.  You don’t have to share the living resources – just minerals.

v. What does the Continental Shelf get you? Article 77: You can have sovereign exclusive rights for exploring and exploiting natural resources.  These “natural resources” include mineral and other non-living resources of the seabed and subsoil together with living organisms belonging to sedentary species, that is to say, organisms which, at the harvestable stage, either are immobile on or under the seabed or are unable to move except in the constant physical contact with the seabed or subsoil (includes things like shellfish, mussels, etc)
c. Delimitation: What happens when states border each other and adjacent states fight over it?  You also have opposite state problems where they each claim the same land.  2 conceptual approaches:

1. Equidistance: you sort of pick points that are equidistant from both countries and draw a straight line.  This has NOT been adopted for the continental shelf. (It is however, used for the territorial sea delimitation – Article 15)

2. Equitable principles: What is important here is geologic/geographic features, NOT Economic features.

3. Article 83 proposes first an agreement, second equitable principles.  See North Sea Continental Shelf Case

4. It is very common to negotiate these problems out.  The next solution is dispute settlement process.

North Sea Continental Shelf Case p 1425: Denmark, Netherlands were arguing against Germany for the delimitation of boundaries.  D&N argue that they should decide based on CIL which is equidistance.  Court says no – equidistance is not the approach.  Court said you must use “equitable principles”.  Those factors include: the general configuration of the coasts; readily ascertainable physical and geologic structure, and natural resources; proportionality like length of coast line and general direction of the coast.  
7. Exclusive Economic Zone

a. 1945 Truman Proclamation: Truman made a proclamation on coastal fisheries.  It was a milestone of sorts because we were claiming rights to conserve fish.  At same time, Truman said he would acknowledge historic rights of other countries to fish.  That lead other countries to proclaim fishery conservation zones.

b. 1976 U.S. Statute: Fishery Conservation and Management Act of 1976 p 1435. It is still in effect and proclaims a fishery conservation zone of up to 200 nautical miles.  The 200 mile thing came from the fact that 90% of the fish live within 200 nautical miles of the baseline.

c. 1982 UNCLOS Articles 55-75:  The EEZ is the water column above the sea –bed out to 200 miles (Article 57)

Article 55: EEZ is an area beyond and adjacent to the territorial sea, subject to the specific legal regime established in this Part, under which the rights and jurisdictions of the coastal State and the rights and freedoms of other States are governed by the relevant provisions of this Convention. It OVERLAPS contiguous zone.
Article 56: Sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural resources, whether living or non-living, or the sea-bed and subsoil and the superjacent waters, and with regard to activities for the economic exploitation and exploration of the zone, such as the production of energy from the water, currents and winds.

i. includes establishment of use of artificial islands, installations, and structures

ii. marine scientific research

iii.  protection and preservation of the marine  environment.

Purpose: The EEZ is really about fishing rights. However, your rights are not exclusive – you have to “conserve and manage” (article 56). The whole idea of doing this was to protect fish stocks.  To prevent the sort of “tragedy of the commons” idea.  The reality is that it has been a failure.  It hasn’t lead to the promotion of the fish stocks worldwide.  In fact, often lead to the opposite.  Further, figuring out maximum sustainable yield is incredibly difficult

Article 61: Coastal states shall determine the allowable catch in its EEZ.

i. Take into account scientific research and ensure proper conservation and management measures that the maintenance of living resources in EEZ is not endangered by over-exploitation.
Article 62: If you determine the maximum catch exceeds what you can catch, then you have to let other states to get the rest of the catch.
Article 58(1): in the EEZ other States enjoy navigation, overflight, cables, pipelines and other things, as listed in Article 87 – the same as the high seas.

d. Reagan Proclamation: Reagan proclaimed an EEZ up to 200 miles out.
e. Delimitation: Article 74.  Same idea as continental shelf.  First try agreement, then equitable principles.  No equidistance.
8. High Seas p 1442
a. UNCLOS Articles 86-119: 
Article 86:  The provisions of this Part apply to all parts of the sea that are not included in the exclusive EEZ, in the territorial sea or in the internal waters of a State or in the archipelagic waters of an archipelagic state.  Does not abridge any freedoms enjoy by all States in the EEZ.


Freedoms – Article 87: Freedom of the high seas



i. freedom of navigation



ii. freedom of overflight



iii. freedom to lay submarine cables and pipelines



iv. freedom to construct artificial islands

b. Limitations on Freedom (slavery/piracy/broadcasts) p 1445
Article 99: prohibition on Slave Trade 



Article 100 Prohibition on Piracy



Article 101: definition of piracy

Article 110: Who stops these acts?  All states can use their warships to deal with these acts.  There are specific steps you have to follow.
9. Deep Sea-Bed (Articles 136-137) p 1452
a. Common Heritage & 1982 UNCLOS Scheme: The UN General Assembly made a resolution in 1969 declared the Sea-bed to be the “common heritage of mankind”.  Kind of like the moon, Antarctica, etc.  Developing countries were worried that Developed countries would exploit the resources first.  “The area” = the deep sea bed.

i. Article 136: The area and its resources are the common heritage of mankind.

ii. Article 137: No state shall claim sovereignty o appropriate any of the area.  The rights are vested in mankind as a whole.  What does “the authority” in Paragraph 2?  

iii. Article 156: There is established the international seabed authority. All states are ipso factor members of the authority.  The authority is located in Jamaica.  The authority is how the states pursue the administration of resources in “the area”.  The organs of the authority are a council, secretariat, and the assembly. (See Articles 159-169)

iv. Article 170 discusses the Enterprise: the organ of the authority which directly takes care of the mineral found.  It’s like the mining/extraction wing.  It pulls out the resources, ships them off, etc.

v. Basic idea was that anytime someone found a location for mining resources, it would find 2 sites – they could keep 1, but give 1 over to the “authority”.  Private enterprise was also supposed to transfer the technology necessary to the Authority to extract the resources.

vi. Reagan administration and other industrialized countries said No way.

b. 1994 Implementing Agreement p 1461
i. As it was about to enter into force, countries realized that none of the industrialized countries were parties.

ii. Created an implementing agreement to satisfy the industrialized countries.
iii. Implementing agreement totally overhauls Part 11.  The Enterprise won’t even come into existence until industrialized countries agree.  A lot more free market principles into the regime.  Mandatory tech transfers were taken out.

iv. After this, Clinton sent this up to the Senate, but Senate didn’t consent.

10. Special Functional Rules on Marine Activities

a. Protecting the Marine Environment p 1476


1. Rules on Prevention/Reduction/Control of Pollution

i. Article 192: General obligation of States to protect and preserve marine environment.



ii. Article 193: Sovereign rights of a state of explore/exploit resources.

iii. Article 194: Calling upon states to take measures to prevent, reduce, control pollution – of all sorts of pollution (lists).

iv. Article 207 - 213: Calls upon states to adopt national laws that will try to reduce/control/prevent pollution

v. There are also a host of international treaties/agreements that govern these types of things.


2. Enforcement by: Article 213 - 
i. Flag State Article 217: Requires flag states to regulate vessels to comply with these Articles.  
ii. Coastal State Article 220: Basically the closer in, the more control the coastal state has.
(1) Port: When a vessel is voluntarily within a port, and the vessel has violated its laws on pollution control, then it can engage in a whole range of regulation against that vessel up to the point of proceedings against it (can take control of it, custody of crew, national court proceedings, etc). Very extensive control.
(2) Territorial Sea: If vessel is in territorial sea, then you can board and inspect vessel and institute proceedings, but you have to have clear grounds for believing that the vessel, during its passage, has violated the environmental standards.

(3) EEZ: When vessel is in EEZ, then you can require vessel to give information on its identity and port of registry, its last and next port and other relevant information if you have clear grounds.  Can’t institute court proceedings and can’t board ship.

(a) In EEZ, if you have clear grounds to believe that the vessel has engaged in substantial discharge, then you can inspect it.
(b) If discharge has caused major damage, then you can institute proceedings.
iii. Port State Article 218: (concept of universal port jurisdiction). 

(1) If a vessel commits a marine pollution violation on high seas, outside jurisdiction of any one state, if it pulls into a port, that port is capable of enforcing its laws on the vessel (provided its laws are consistent with international obligations).
(2) No proceedings in violation occuring in waters of another State, unless requested by that State, the flag State, or a State damaged or threatened by the discharge violation or unless violation has caused or is likely to cause pollution in the Zones of the State instituting proceedings.

b. Marine Scientific Research p 1481: Tremendous interest world-wide to engage in marine research – for minerals, but also for fish stocks, pollution, climate change, etc.  The issue is to what degree do states have rights to do research.
i. Article 245: Coastal states have exclusive rights to regulate, authorize, conduct scientific research in their territorial sea.  It can only be conducted with the express consent of that State.

ii. Article 246: Coastal States have the right to regulate, authorize, and conduct research in the EEZ.  Research on EEZ and Continental shelf only with permission of the coastal State.  Coastal states, shall, in normal circumstances grant consent.  Coastal states may, within their discretion, withhold consent to research by another State if that project is a direct significant for exploration of natural resources, involves drilling, involves construction, etc.  Also, coastal states may Not withhold consent if the research is on the continental shelf outside of the 200 nautical mile line.

11.  Settlement of Disputes ( p 1483 Part 15, p 762 in Supp). The Convention has both binding and non-binding dispute settlement.  
a. Non-Compulsory procedures

i. Article 279 requires states to settle disputes (and references Article 33 of UN charter – negotiation, arbitration, inquiry)
Article 282: You can set up bilateral agreements on how to settle disputes.


ii. Article 284: Conciliation
b. Compulsory Procedures

i. Article 286: Any dispute that can’t be resolved by non-compulsory procedures shall be submitted to dispute settlement


ii. Article 287: 4 potential places for dispute settlement:

(1) International Tribunal for the Law of the Sea (21 judges elected by Member states.)  This is also the people that handle interim measures.  15 cases so far in 11 years.

(2) ICJ
(3) Arbitral tribunal constituted under Annex 7 (sets up arbitral tribunal, 5 judges, 2 appointed by each party, etc.)
(4) Special arbitral tribunal constituted under Annex 8 (arbitrators that would be tapped in specialized areas – like for example, a fisheries tribunal or a navigation tribunal where judges would be experts in that field.)

iii. Article 287(1): States must choose which one or more of the four places they’d want to settle disputes when they sign the convention. (US would choose arbitral tribunal under Annex 7).  
i. Article 287(5): if parties choose different means or if a party fails to pick a preference, then it gets sent to Annex 7 Arbitration

c. Limitations: 

i. Article 297 is limitations on applicability of section 2.

ii. Article 297 (3). Disputes concerning fisheries can be within dispute settlement process, but disputes relating to sovereign rights with respect to living resources of the EEZ.  This doesn’t get sent to compulsory dispute settlement, only non-compulsory.

iii. States have the ability to carve out military disputes. (It is a choice).

12. Law of Ocean Vessel p 1486
a. Nationality of Vessels: 

Article 90 – every state has the right to sail ships flying its flag on the high seas.
i. Registration: Article 91: Every state shall fix the conditions for the grant of its nationality to ships for registration of ships in its territory, and for the right to fly its flag.  Ships have the nationality of the State whose flag they are entitled to fly.  There must exist a genuine link between the State and the ship.

“Flags of Convenience”: States that ships go to when they don’t want a lot of regulation.
ii. Concept of “genuine link”: The “genuine link” part hasn’t really changed or prevented this flag convenience.  However, when it gets to litigation, if there are very little link between the ship and the flag state, then it might make a difference in how the litigation turns out.
b. Jurisdiction over Vessels p 1489
i. National Vessels: Flag state gets to exercise jurisdiction over its vessels.  Even in time of war, it’s the state of registry that has jurisdiction.
(1) What about collisions on the high seas? Lotus says Turkey got to, because it was Turkish ship, but Article 97 overturns this.

Article 97: Jurisdiction to the flag state of the ship or person at fault.  In other words, France in Lotus would be the state with jurisdiction

Flores case: When a vessel is foreign waters and a death or something occurs on board ship, can the flag state exercise jurisdiction?  Yes, so long as foreign state also doesn’t want jurisdiction.
ii. Foreign Vessels p1496
(1) Vessels in your port: 

a. Ever since the Nicaragua case, there is no obligation to allow others in your port (unless distress, etc).  However, it is commonly accepted that States have consented to allow foreign vessels generally.  You don’t have to ask permission every time.
b. Can port state exercise criminal/civil jurisdiction? Yes, if it disrupts the peace and “good order” of the port.  Must be sort of “grave” 
c. P 1498 Wildenhus case: Guy was murdered on ship.  Can US Courts have jurisdiction over a foreign vessel when there was murder on that ship?  Yes, if they disturb the “peace and tranquility of the port”
(2) Vessels in your territorial sea: Criminal or civil jurisdiction?
a. P. 1493 David case: There was early uncertainty.  In David case, they said yes.  However, Law of the Sea… 
b. Article 27: Criminal jurisdiction should not be exercised on ship passing through territorial sea unless…

i. Consequences of crime extend to coastal state.
ii. If it disturbs peace of country

iii. Flag state says its ok

iv. Drug trafficking

c. Article 28: Civil jurisdiction shall not be exercised over ships passing through territorial sea.  


F. International Environmental Law p 1509
1. Historical Background: 

a. To a certain extent, environmental law has arisen mostly in the past 40 years.  

b. However, before that there were some environmental agreements – like fishing treaties, Boundary Waters Treaty (between US and Canada 1909). 

c. Around 1972 the Stockholm Conference was held and it was sort of the beginning.  A huge number of countries came to discuss multiple issues on multiple levels.  This is NOT a treaty.  It is only a statement of Principle.  This instrument then works as a focal point for treaties that were negotiated afterwards.

i. Stockholm conference has 26 “Principles” which were agreed upon.

ii. Principle 21: All states are responsible for ensuring that “the activities within their jurisdiction and control do not cause damage to the environment of other states or areas beyond the limits of national jurisdiction.

iii. Principle 1: Man…bears the responsibility to protect and improve the environment for present and future generations.

d. National US laws are also starting to become more sophisticated in the 1970’s.

e. Chernobyl happened which sparked interest.

f. There were an increasing number of NGO’s that were bringing cases in national court systems.

g. Increasing connection between environment and development.

i. As developed world pushing more and more regulation…developing world was sort of holding back, because they don’t have the resources.  They wanted financial/technological resources in order to participate.

ii. Furthermore, poverty leads to environmental problems.  For example, if you need wood for heat, you will cut down all the trees.

iii. Principle of Sustainable development: development that meets the needs of the present without compromising the ability of future generations to meet their own needs.

h. Rio Conference in 1992:  

i. Principle 1: Human beings are at the center of concern for sustainable development. 

(1) Controversy on this.  This says that humans win out over the environment/other species.  Not everyone thinks this way.  “Deep Ecology” movement says that there are benefits to have environmental principles outside of what is good for humans.

ii. Principle 15: In order to protect the environment, the precautionary approach must be used by states in accordance with their resources.
(1)Precautionary Principal p1511: Require states to take preventive measures even without prior proof that failure to employ such measures will cause appreciable harm of an environmental character.

iii. Principle 16: Polluter Pays Principle p1513:  Force the polluter to pay for the pollution.  Internalizing the cost will reduce pollution and it is efficient.

iv. Duty to inform, assess, consult p 1512:  States must notify other states of possible harm.

v. It is the duty of States to ensure that actions taken within their State to do harm the environment of other States (Smelter, Gabcikovo)

v. Agenda 21: This was the Agenda for the 21st century that States came up with for every subject matter area.  It contains a discussion of objectives for the global community.

vi. Adoption of Climate Change Convention and Biodiversity Convention.

i. 2002 Johannesburg Earth Summit: Focus on public/private Partnerships.  Idea was that “Principles” and “Agenda” aren’t helpful and we need more actual achievement of objectives. 

2. International Institutions (UNEP, CSD, COPs)

a. United Nations Environmental Program: After Stockholm, the United Nations created the Environmental Program.  It coordinates and promotes cooperation in the field of environmental law among nations and already existing specialized agencies.  It is located in Nairobi Kenya. Some people think that may have undermined its effectiveness.  Its hard to get there, no hotels, etc.  It has had some success, but not done as well as it could have.  


i. Success: Ozone Depletion and Climate Change discussions.

b. Commission on Sustainable Development: based in New York.  Focused on not only environment, but also development. Mixed success.

c. Conference of the Parties: It is a meeting place for all parties.  It is like an autonomous body.  They have secretariats, etc.  Its almost like an international organization or institution.  
3. Substantive Law

a. Treaties – 200 major international conventions, covering pretty much any subject matter. Treaties prompt national legislation and national entities regulating these environmental activities.

i. Global Commons


ii. Atmosphere


iii. Hydrosphere: Prevention of pollution from Ships

iv. Lithosphere: hazardous waste 

v. Biosphere: endangered species, preservation of wildlife

vi. Trade & Environment

b. General Principles and Concepts: General Principles serve as a backdrop for the treaties.  The treaties build on these principles.  The gaps in treaties are filled with reference to these general principles.

c. Judicial Decision: ICJ, Arbitral Tribunals, Hamburg Tribunal on law of the Sea, national courts.

4. Atmosphere p 1524
a. The Problem of Ozone Depletion: The ozone protects us from ultraviolet sun rays and deflect it.  CFC’s and other chemicals deplete the ozone, which means that these ultraviolet rays are getting to the earth’s surface. Causes health problems and crop damage.  


i. 1985 Vienna Convention on the Protection of the Ozone Layer (p 824 of supp)

(1) Treaty doesn’t really do much itself.  It just says “lets cooperate” but no real targets or timetables created.

(2) However, it creates a framework for us to solve the problem in the future.

(3) Conference of the parties can adopt protocols.



ii. Out of this, the Montreal Protocol was created in 1987.

(1) Article 2: Control Measures: Each party shall ensure…its calculated level of consumption of the controlled substances in Group 1 of Annex A does not exceed its calculated consumption level of consumption in 1986.

(2) Allows Conference of the Parties to make adjustments of the allowed consumption – which allows parties to phase out the chemical.

(3) This was a success.  Mostly because there weren’t that many producers of these chemicals and there were easy alternatives.

b. The Problem of Climate Change p 1527: Carbon based emissions are pushing up into the atmosphere, creating what is called the greenhouse effect.  In other words, heat can’t escape through the atmosphere.  There is relative consensus that this is human being induced.  
i. 1992 UN Framework Convention on Climate Change:  Created a framework – Conference of the Parties, Climate Change Secretariat, Group of scientists, etc.  Again, no target or timetables, just a framework.

ii. What popped out?  The Kyoto Protocol - 1997 Contained targets and timetables (p861 of doc supp).

(1) Article 3: Parties shall make sure that there green house gas emissions not exceed their assigned amounts in the commitment period (2008-2012).  US signed but not ratified.  Other countries are mad, because they feel like they will be at a competitive disadvantage.
(2) Articles 6, 12, 17: Creative ways to get around these emissions reductions – like emissions trading.

(3) Prof says it’s unlikely that most countries will make targets.

5. Biosphere p 1531
a. The Problem of Biodiversity Loss: Dying off of species.  Instead of just doing treaties on one species, we should do it as a whole.
b. 1992 Convention on Biological Diversity: What drove the adoption of the convention was the emergence and appreciation of the loss of biodiversity. The treaty is a sustainable development treaty – talking about preventing the loss, but also exploiting the resources.
c. Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) p 1532. Prohibits trade in species threatened with extinction.

6. Trade & Environment p 1534
2000 Biosafety Protocol: Concern about introducing genetically modified organisms into different countries. I guess countries get the opportunity to say no before you bring stuff in.  It depends on whether or not it is for consumption or not. 

G. Contemporary Perspectives



1. Positivism: Rule based system.  You look to find rules to figure out what the law is.  “Positive” evidence of what the law is, and then you apply the rule to the situation.



2. International Relations/International Law p 40-55
a. Realists: Considerable grip on the field. Skepticism on international law.  Realists believe states take actions in their own interest and don’t really care what the “IL” is.  They don’t see the institutions or “laws” as coercing the behavior.  Focused often on security issues. 
b. Institutionalists: Institutionalists say that realists are old school.  There are a huge number of institutions and norms that exist out there.  We are operating in a system of cooperation, because it is more efficient.  There are little pockets of anarchy – like the US doing what it wants to do in Iraq.  But, look at all the treaties in which the US is embedded in.
c. Liberal Theorists:  Liberal theorists don’t view countries as billiard balls, they view it as porous structures – individuals, corporations, churches, organizations – interacting with each other and with countries across the world.  There are non-state interest behind activities.
d. Constructivists: States, in figuring out their interests, are very much affected by the society in which they operate.  The society constructs the interests of the individual states.
3. Economic Analysis: focuses on things like cost benefit analysis.  The reason the law is the way it is, because it’s efficient. Countries make decisions to upgrade their well-being – and optimize their resources. 
4. Critical Legal Studies: The law is created to benefit some parts of society over others. The white, wealthy people are benefited – they create rules and the rules favor their group and disfavor others.  Focuses on the contradictions and hypocracies. P 48
a. New Stream: Americans 
b. Feminism: Men create rules that address their concerns – not women’s concerns.  For example, torture is only prohibited for state sponsored torture.  What about “torture” by private people like men who batter and “torture” women. P 43
c. Third World Perspectives: Much of international law is what the developed world wants.  The developing world is gaining more traction, but mostly it’s for the developed world.  Think about biodiversity, environmental, trade, Intellectual Property.
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