I. Nature, history, sources, and actors of int’l law

A. Nature of int’l law

(1) Introduction- Nature of IL

a. Background: defining int’l law

i. Traditionally: legal world often divided into two parts/levels: int’l and domestic law

(a) Int’l: prescribes rules governing relations of nation-states: public and private

1. Public: primarily activities of gov’ts vis-à-vis other gov’ts

2. Private: activities of individuals, corps., other private entities when they cross nat’l borders

(b) Traditional scope versus Modern

1.Choice of law rules

2. Controversies with some significant connection to more than 1 state

3. Substantive terms and conditions that had become customary in certain int’l practice

(i) BUT: extended today to include treaties that were traditionally domestic law (e.g. UN Convention on KK for the Int’l Sale of Goods)

(a) Norms of public IL increasingly regulate or affect private

(b) Distinction between IL and DL/private law is blurring

4.Modern Scope of Int’l is recognizing increasing blurring

b. State Sovereignty and Int’l law

i. Traditionally, states are in the center of the universe and this buzzword often comes up.


ii. Modern Scholars think that sovereignty may be overused and a hallmark of a bygone age.

(a)Alvarez—there is a state that is a sovereign existing in a community of other states. The mere fact that you are a sovereign does not allow you to avoid it. Henkin says sovereignty is a relic—it is not useful if you are trying to shut off the debate. 

(b)Allott—Nation-state structures are inhibiting the full emergence of democracy for individuals having an ability through its people to govern themselves. He would like to pus sovereignty far down in the lexicon.

(2) Actors

a. States: political units with gov’ts representing them: core building blocks

i. Consider differences between states (eg-- the Vatican (observer status at UN))

b. Persons: entering stage in certain situations

c. Corporations (MNCs—multi-nat’l corps.): similar to persons, juridical personality with rights and obligations; they can create law. 

d. Int’l orgs. (IGO—intergov’tal orgs.) –includes supranationals like the EU.

e. NGOs: can create law and are becoming important in enforcement (think amnesty). 

f. Charting the actors

(IO—may not belong here (EU would place here))
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(3) Structure

a. Mostly horizontal system: states—states—IOs—states (No hierarchy that says one state is better than the other).)

b. States: distinguish two types

i. Monism: states that automatically recognize ratified IL as domestic, binding law

ii. Dualism: states that require some implementing occurrence before IL becomes domestic law

(4) Compliance/enforcement

a. Compliance: why do states comply with norms?

i. Reciprocity= If you do something that deviates from the norm, your partner might do something else.


1. There is a fear of degrading normative values

2. States also behave appropriately because it ruins their reputation if they do not comply.

3. Henkin puts it, “law is generally NOT designed to keep individuals from doing what they want to do.”
ii. Enforcement: how is IL enforced

1. Sanctions (ie—global sanctions on N. Korea, military and economic)

2. Int’l courts

3. Force

b. Is it really law?

i. Tied to compliance/enforcement
ii. Two viewpoints
1. John Austin: law is an order by a sovereign that is enforced by it
(a) IL can't be law because its unenforceable
2. Henkin: law pervades every relationship. He thinks it is important that there is a system of rules that is discernible and that states follow.  When you send the letter from here to Berlin—it ends up in Berlin. 

       iii. Other prospectives

1. Hart: we shouldn’t be thinking about law in such a narrow way—law has a component of morality—it is not illegal. He also thinks that when you have rules that generate considerable pressure. If there is enough social pressure, at some point it becomes a norm that he might call law—it is more than just a nicety. 

2.Grunorm: agreement that is made should be kept. When there is uniform and consistent practice, it hasn’t been reduced to treaty then you are bound to that norm. Without that basic norm, you can’t get to the discussion of what customary law should be.

3. Kelsen – there are certain fundamental norms that states have not yet affirmatively accepted, but exist because states have generally agreed to the norm – e.g. must have the basic understanding that a treaty is binding for it to be binding – uniform practices regarding a specific type of conduct.  Without the basic norm cannot get to the next level.

B. History of public IL 

(1) Introduction

a. Basic assumption: nation-state is primary actor

i. Nation-state modern development (Renaissance, Reformation)

(a) It is based on European model and not earlier non-Western nation-states. So a major criticism is that it continues colonialism and imperialism

(2) Historical Periods

a. Ancient times: initial emergence of “states” delineating relationships: 3100 BC - Mesopotamian Treaty ending a war and creating a boundary.
i. Greece: Greece is the paramount example of the development of natural law (idea that we can figure out the right norm). Developed general principles (Equity, fairness, justice). The paramount social achievement of law.

(a) City-states undertook numerous agreements on many subjects: athletics, trade, etc.

i. System of arbitration arose: appointed to settle disputes

(b) The development of natural law gave the Greeks that concept that with the right reasoning that they could find appropriate norms

i. Natural law was incorporated into laws and carried over into contemporary systems

ii. Rome –founding of modern law

(a) Developed elaborate system for determining whether it was right to go to war (the idea of Just war theory is based on Roman antecedents).

(b) Had treaties, but not well developed: probably because of belligerence

i. Senate had right to reject: negotiator would be executed

iii. Impact: Later theorists looked back to ancient Roman and Greek laws to develop own systems

b. Middle Ages –limited int’l law

i. Primary sources of law: tended to be general, not aimed at states: no real state practice

ii. Lex Mercatoria: law of the marketplace

(a) Law regulated merchants as they traveled across Europe and created a merchant class court to settle disputes, letters of credit, trade association instruments 

1. Basis of int’l commerce law

c. Peace of Westphalia (1648): development of IL placed after 30 Yrs. War

i. Early Scholars: Everybody is fed up with religious warfare and they try to decide what law that should be operating. They are reaching back to Roman law and the concept of sovereignty. They also translated Roman contract law principles into early treaty law. But, there biggest contribute is recognition of the state system through independent sovereign states. 

(a) Gentilis: looks to theology as a basis for law

(b) Grotius: brilliance was to devise systematic treatise on war/peace that was not rooted in theology and had broad appeal.  It is based on natural law reasoning. 

d. Modern Era: with increase in state practice (treaties, law-based action); move away from Grotius' natural law and towards positivism.
i. Rise of Positivism: rooted in rules to which states have expressly consented

(a) Dominant theory of IL today

(b) Binding law is created in treaties that produce obligations NOT natural law principle of justice and equity.

ii. Emergence of IOs: in late 19th Century (ie--league of nations)—Also saw emergence of US’s role as a world power.

iii. Post-WWII trends


(a) Creation of the UN bringing together 191 states. 

(b) Certain areas of IL more visible after WWII

i. E.g., human rights, after WWII; environmental law, 1970s


iv. Post Cold War trends—the rise of more players, diminished importance of the security council

© Rise of NGOs as major player

i. Had existed by mid-1800s, but only after WWII that became big (Esp. in last 20 yrs).

(3) Sources

a. 4 recognized sources, from Statute of the Int’l Court of Justice, art. 38: 

i. Int’l conventions (treaties, written and signed)

ii. Int’l custom (general practice, lots of states doing things in a certain way)

(a) E.g., if all nations accept and act as though territorial borders extend 12 nautical miles out to sea.

iii. General principles of law recognized by civilized nations (Rules derived from world's legal systems)
iv. Judicial decisions and teachings of the most highly qualified publicists

(a) As subsidiary means for determining what treaties mean: idea that scholars and judges are looking at 1st three, not generating themselves

b. Natural law v. positivism

(1) Natural law: not derived from affirmative action of gov’t but from nature as humans

(a) Can figure out laws by reason

(2) Positive law: generated by law-making entity (treaty and custom: by states)

c. Primary v. Secondary

(1) Primary: Art. 38(1): treaties and conventions

(2) Secondary: ICJ, treaties, everything else

C. Customary Int’l law as a Source

(1) Background

a. Customary Int’l Law was basis of most IL until recently

i. Law-making treaties supplanted

(2) Basic Formulation: State Practice/Conduct (“material element”) and Opinio Juris (“psychological element”)

a. State practice

i. Background: objective std.

(a) Material aspects involved in formation: recurrence, repetition, or omission of acts leading to customary rule

(b) States can adopt treaties between themselves to change CIL as between themselves

(c) CIL can be regional: as between group of states

b. What is State Practice? 

i. Interested in what governments are doing and not so much what private individuals are doing. Looking at organs, parts of the state (not private individuals/ngos/companies).

(a) In the US, we are looking at executive branch? 

1. Maybe also look at legislative, and judicial pronouncements. If you are in a federal system, states of lower level state


ii. Are words good enough or are we only interested in actual physical conduct?

(a) HYPO: Sec. of State says that the rule is this… but other nations disagree. What happens if there is a conflict? We tend to look more at actions/conduct than words.

(b) When you look at conduct, powerful nations are favored because they are capable of acting and changing the norm. 

1. There is reason to take the statements of government representatives seriously. 

2. To the extent that you allow the statements, silence (as a form of protest) must be given some weight.

iii. Uniformity: practice needs to be consistent and uniform but everybody does not have to do it.

(a) There have to be more than a smaller number of states that follow, but don’t need everyone

(b) Consistent means that state conduct is regular and repeated with no material deviations (minor deviations are ok). 

c. Opinio Juris: Psychological aspect of customary law, a feeling of having a legal obligation, subjective sense, compelling states to follow a certain practice
i. Mutual conviction that the recurrence is the result of a compulsory rule


ii. Expectation develops from recurrence: in future similar situations, same conduct will be repeated

(a) General acknowledgement develops from expectation: conduct is matter of right and obligation.

(3) Custom Demonstrated 

a. Paquete Habana Case

i. Facts: Fisherman caught up in a US blockade during Spanish-American War and the US claims is can be taken as a war prize. The fisherman say there is a customary int’l law that exempts fisherman from being taken.
ii. Held: Where there are no treaties and no controlling executive or legislative acts or judicial decisions, as is the case here resort must be had to the customs and usages of civilized nations, and as evidence of these: 

(a) Look at treatises (Wheaton ad Kent), Foreign Court cases, treaties, foreign treaties, unilateral proclamations by states for evidence of consent. 

1. Such works are resorted to by the judicial tribunals not for the speculations of their authors concerning what the law ought to be, but for trustworthy evidence of what the law really is.  

(b) Here, allowing fishing vessels to be exempt from war prizes is a part of international law

iii. Some inconsistent practice by France will not invalidate the overall int’l norm.

b. Lotus Case

i. Facts: Collision at sea between Turkish and French vessel.  Turkey instituted criminal proceedings against French national. Issue: Do principles of international law prevent turkey form instituting criminal proceedings against a French officer captured in the high seas? Alleged Principle of International Law: The flag state (flag flown on the ship) is the state that has exclusive jurisdiction over collision cases.
ii. Held: NO Opinio Juris to support the alleged principle that France should have jurisdiction here because although states usually abstained from exercising criminal jurisdiction in such cases, the lack of evidence showing that these abstentions were a result of a sense of legal obligation. Even though the French officer was a French ship, the collision occurred near Turkey’s territory and against Turkish citizens, so Turkey was not unreasonable in exercising jurisdiction in this offense.

(a) Important: Ct held that a state can do what it wants internally UNLESS there is an int'l prohibition on the specific act so France had the burden of proof - France loses - no consistent rule amounting to customary law [now under the Law of Sea Convention France would have won, see Article 97 - Law of Sea changed international law]
c. Nuclear Weapons Advisory Opinion

i. Facts: World Health Org requested the advisory opinion - In view of the health and environmental effects and the WHO Constitution, is use or threat of use of nuclear weapons illegal?  In 1994 the NGOs succeeded in getting the General Assembly to request the advisory opinion. 

ii. N.W. Pro: You can use nuclear weapons unless a treaty says its not permitted (Lotus); States still make nuclear weapons, treaties on nuclear weapons don’t say you can’t have them, UN guarantees right of self-defense; lots of states dissent from GA resolutions on nuclear weapons

iii. N.W. Against: Principle of customary int’l national law because state practice they have not been used since 1945; there are treaties restricting their testing (Paquete Habana Reasoning)( might extrapolate that you can’t use them; General Assembly keeps adopting resolutions against use.

iv. Held: No customary int’l law on their use. But, customary int’l humanitarian law says you have to distinguish btw combatants and non-combatants. You can’t do that with nukes.  Ct says the use of them is generally unlawful but leaves open the door for self-defense.  

d. North Sea Shelf Case


i. Facts: Germany, Denmark, and Netherlands argue over who gets what part of the continental shelf. 

ii. Held: “A passage of a short period of time is not necessarily a bar to the formation of a new rule of customary international law if the practice is both uniform and extensive.”  Here, the equidistance principles in Article 6 is not part of the customary intl law. Article 6 is of the type of articles under which reservations may be made by any station signing or ratifying the Convention, so that the state is not necessarily bound in all instances by the article. Article 6 makes the obligation to use the equidistance method a secondary one which comes into play only in the absence of an agreement b/w the parties. The delimitation here is to be executed by equitable agreement, talking into account the relevant circumstances.

(4) Regional and Special Custom

a. Regional Customary Int’l Law: Asylum Case: Peruvian political leader sought asylum in the Columbia Embassy in Lima. Columbia wants to have him allowed to leave and asserts that there is a regional rule that Columbia can determine unilaterally that he is a refugee.

i. Ct says it is true that there are some treaties that do speak to this issue: either the treaty is not well-adhered to or is too spotty for us to decide that there is a regional customary intl law rule here. So, lack of consistency, lack of uniformity you can see the same kind as before.

(a) Ultimately, the guy is let out 2 years later.

b. Special Custom: Portugal (P) claimed that India (D) wrongfully refused the right of passage over Indian territory that surrounded Portuguese enclaves in the Indian peninsula. India (D) obstructed right of passage claimed by Portugal (P) based on the Treaty of Poona, Portugal (P) referred the dispute to the ICJ. India claimed that a local custom could not be established b/w only two states.

i. Yes. There is a special custom established. Where the prevailing practices b/w the parties during the British and post-British periods allowed free passage b/w Daman and the enclaves for over a century and a quarter, those practices were accepted as law by the parties and have given rise to a right and correlative obligation. 


(a) This is only for traders not for armed forces. 

(5) Persistent objector

a. State doesn’t consent to CIL: persistent objection as other states adopt

i. But must be somewhat small: peripheries. If too many, then there can’t be rule!

(b) Allowed to opt out: not bound by rule

1. Must openly object B/C silence will bind

2. Objections: no bright line

(i) Balance statements, actions, etc.

ii. Which nations object: does it matter

(a) Strong v. weak; states affected by rule v. states unaffected

(b) Advantage to wealthier, better-informed states

1.Aware of emerging rules so as to object

(6) New states: bound by what other states consider CIL

i. Practical: 

(a) Difficult to negotiate with each new state

(b) Undermines consistency

ii. Most states seek legitimacy by accepting IL standards

(a) Issue with former colonies: bound

1. Contrast with emerging state rule for treaties

2. Consummates transition into custom

(7) Jus Cogens

a. Fundamental norm or fundamental rule. The idea here is there are some norms of int’l law that we will not allow any deviation from them. It comes up regularly, but disagreements on what norms this has to do with.


i. General agreement on slave trading, genocide, torture, crimes against humanity, etc. 

D. Treaties as a Source of Int’l law

(1) Introduction

a. Treaties as a Source of International law

i. Treaties are most important source of IL: all int’l agreements are treaties

(a) Types: bi- or multilateral, sub-regional, 

(b) Labels: treaty, convention (often for multilateral agreements), agreement, covenant, charter, statute, protocol

ii. Treaty under IL carries legal obligations and corresponding duties of compliance and remedies

iii. Under US law, treaties refer only to agreements concluded by president with advice/consent of Senate (2/3 of Senate needed to approve).



(a) Not the same in a lot of countries, they just assume if we sign a treaty then we sign it.

b. Vienna Convention on the Law of Treaties (entered into force in 1980; adopted 1969) – Treaty on Treaties

i. Background: ILC created this treaty as a comprehensive set of rules governing formation, interpretation, and termination of treaties.

(a) Over 105 parties out of 191 states 

(b)US is signatory but hasn’t ratified: not party nor covered by it, But US has stated that most provisions represent customary IL and cts. frequently rely on terms

(c) Authoritative character of law, even for states not parties to it, derives from the fact that it is now generally accepted that most of its provisions are declaratory of the customary intl law of treaties

c. What is a treaty ?


i. Treaty=int’l agreement, btw states, in written form, governed by int’l law (Art. 2)

(a) HYPO: If in the beef agreement, you say it will be governed by the law of Argentina. Then it is an agreement btw states but not governed by int’l law so not under VCLT.

ii. Politically binding vs. legally binding

(a) There are lots of statements and declarations that countries make all the time that are not regarded as treaties. Ex. Ministerial Declaration WTO Dec. 2005

(b) To see if it is a treaty to ask whether there is an intent to have a binding legal relationship. When you see things to “full commitment to; renewing resolve” etc., it does not sound legal (like the Law of the Sea) convention. It is a judgment call. You look at the language and want to try to figure out the intent of the language.

i. You want to separate political commitments from legally binding ones.

(2) Getting into a treaty

a. Formation: process of making a treaty

i. 0: State wants to enter negotiations

(a) Must appoint authorized representative: art. 7: credentials (Usually high official)

ii. 1: Negotiation: where parties adopt a treaty: agree to text

iii. 2: Signature period: period specified in treaty for parties to sign

(a) E.g., Law of Sea Convention negotiated from 1973-1982. Adopted in 1982 and stays open for signature until 1984. You can sign in Jamaica or New York.

(b) Signature doesn’t bind state to treaty: merely intent

1. E.g., US: president must submit for Senate’s advice and consent before he may ratify

2. But carries legal obligations

i. Art. 18: obliged not to defeat object and purpose of treaty

(c) Signature Period ends at a certain time and you can’t sign after it. Then you ratify it or accede to it if you didn’t accede to it. Then, after a certain # sign, then it comes into force.

iv. 3: Deposit of Ratifications/Accessions: If you signed it, you deposit a ratification. If you didn’t sign it, you will accede to it). Even at this point, you are not bound by the treaty b/c you need a certain number of states to ratify and/or accede to it.

v. 4: Entering into force: Treaty will specify period of time after ratification after which becomes effective. This is when the treaty binds those states who have ratified or acceded. It does not bind states who have adopted it or have signed it. 
(a) Accession: Parties that don’t sign treaty may accede to it later

(b) If you many countries accept this, maybe it becomes intl customary law, then what happens with this. If you are not speaking up about your idea as a state to opt out, then you are in trouble. But it could be argued that you are opting out as a matter of customary law.

b. Reservations


i. When you ratify or accede, it is possible to add a reservation that legally alters the statement.

(a) The US when it joined the ICCPR said Art. 20(2) does not require action by the US that restricts free speech. To the extent that this treaty does this, it is unconstitutional in the US.

(b) Under the traditional rule, all countries had to accept the reservation and the treaty was altered. Old system’s benefit was certainty b/c everyone knew exactly what the legal relationship was there.  Now, no longer like the traditional rule

ii. Now the VC covers reservation in § 2, arts. 19-23

(a) Art. 19: formulations

i. (a) & (b): Cannot reserve if the treaty prohibits it –otherwise ok

ii. (c) Reservation can’t defeat the “object and purpose” of treaty

1. But question of who gets to decide object/purpose=Usu. states

(b) Art. 20: acceptance of and objection to reservations




i. No need for others to accept if treaty specifically permits it (that type of reservation)

ii. Treaty may forbid any reservations (like the traditional rule)

1. ex. Suppose you have four countries and the treaty is setting the boundary b/w these four countries and to have one of these four countries show up and to say that they want to make the boundary more flexible, it does not make much sense




iii. For IO treaty, relevant IO organ must accept

1. Organ represents everyone so then you apply traditional rule basically b/c all members states on that organ must agree

2. VCLT, art 20(3): when a treaty is the constituent instrument of an international organization, the reservation will have to be accepted by the organization.

iv. Where reservations are not expressly prohibited or not expressly permitted:

1. If the reservation is not incompatible, other state parties are free to accept or reject the reservation. VCLT, art. 20(4)

2. If the reservation has been accepted by a state party, the treaty as modified by the reservation will be in force as b/w it and the reserving state. VCLT art. 20(4)(a) & 21(1)(a)

(i) if you don’t say anything for 12 months after some shows up with the reservation, then you accepted it (silence=acceptance). 

3. B/w state party that objects and reserving state, former has two choices:

(i) Declare that it objects to reserve. And not wish to enter into treaty relationship with reserving state; (hence no relationship); or

(ii) A party may refuse to accept reservation but not object to entering into treaty relationship with reserving state. VCLT, art. 20(4)(b), 21(3): there there is a relationship but resv. Does not exist b/w them but reservation does not affect treaty relations with other parties.VCLT, art. 21(2). Nutshell 114.

(iii) HYPO: Trade Treaty: Art I—unlimited trade in wheat; Art II—unlimited trade in corn. State 1 accepts Art. I , but Art II only up to 1 million bushels. Then State 2 accepts reservation it is modified to have 1 million bushels cap for Art. II.  One state could say no treaty relations—then it doesn’t have a treaty relationship.  But if a state says I reject reservation but agree to the treaty, then Art II drops out.

iii. HOW DO WE KNOW WHAT THE OBJECT AND PURPOSE OF THE TREATY IS? This is important for the scenario Ex. what if the US says that it makes a reservation on the genocide that it does not go to the ICJ, then does that destroy the purpose of this? Decision was that it does not do so b/c the purpose is to eliminate genocide; not to worry about the court.

 (3) Living under the treaty: observance and interpretation of treaties

a. Vienna Convention

i. Art. 26: pacta sunt servanda: agreements must be kept (“good faith”)

ii. Art. 27: Treaty prevails over domestic law as matter of IL (if you have a problem put in a reservation otherwise you have violated the treaty)

(a) But nat’l law can affect domestic interpretation/effect

iii. Art. 30: Dueling Treaties: Later in time prevails (most recent treaty is effective)

b. Rules of interpretation

i. Article 31, paragraph 1 gives you that fundamental rule whereby a treaty should be interpreted by good faith in the light of its object and purpose.


(a) Look at what the ordinary meaning of the language is. 

(b) Also look at context and the treaty as a whole includes preamble; annexes; any agreement relating to the treaty made between all the parties in connection with the conclusion of the treaty; subsequent practice after the treaty is passed

ii. Art. 32: supplementary means of interpretation

(a) Interpreting body may look at preparatory work and circumstances of conclusion only to confirm meaning derived from ordinary meaning

1. Recourse to this may be had only in two circumstances: 1. Confirm the meaning  derived from the textual analysis; 2. when the textual analysis leaves the meaning  ambiguous or obscure or leads to a result which is manifestly absurd or unreasonable

iii. Having said that, everytime states argue about this Murphy says they throw everything in that helps their position.

(4) Getting out of a treaty

a. Introduction

i. Think of this as Contract law on a national setting. On the one hand, you don’t want to let the person out of the treaty. At the same time, if one side does something wrong or bad, or if something radical happens, then you probably do want to get out of the underlying agreement. You want some wiggle room so the relationship can evolve. All of the five things are designed to allow some escape from the instrument but in a cabined way.

(a) Article 46-53: if those rules are not followed in the negotiation in making the treaty and the other side is concluding the treaty; it fair to say that the other treaty is invalid. 

(b) Under the Constitution, can the federal govt do it at all; that is the thing they are trying to catch

1. Eg—maybe can’t give Michigan to Canada.

(c) There are certain basic rules that the party has to follow to go with the agreement. 

b. Invalidity
i. Vienna Convention: arts. 46-53:

(a) Includes errors, fraud, corruption of representative, duress

(b) Art. 46: state may not invalidate treaty because of domestic law only where manifestly incompatible with what state would do

(c) Coercion of a state by threat or use of force (Art. 52)

1. HYPO: if the US were to show up in Ottawa and says “if you don’t agree to have yourself annexed to the US” the US is trying to militarily coerce a state and it is unlawful.

(d) Jus Cogens (Art. 53)

1. States may not contract around jus cogens (ex—cannot make a contract to sell slaves)

c. By terms/consent: Art. 54: termination or withdrawal under provisions or by consent.

i. Ex--ABM treaty has a lag time into it to allow one or another party to get out of it. In 2001, the US wants to try for Missile Defense System so Bush notifies Russia that we intend in 6 months to terminate the ABM treaty.

ii. What if the treaty is silent and there is no provision calling to end the treaty:  Article 56: withdrawal can be implied. 
(a) It is highly unlikely if you could just imply a boundary agreement/you could terminate and take Ottawa. 

(b) Human Rights Treaty: you can’t imply a termination b/c those agreements are protecting persons. You can’t as a govt decide that you are going to strip them of those rights that they have. Because of the nature of the treaty and some other entity out there such that one would not want to read in by implication of it.

d. Breach: Art. 60: termination upon material breach

i. “material breach” =repudiation by one of the parties (I don’t care about this and will not abide by it) or if the party engages in a violation of the object or purpose of the treaty. 

(a) Paragraph 5 of Art. 60 says it does not apply to human rights. Ex. Libya is abusing Libya so that doesn’t mean that Americans can do that to Americans. Same about law of war: Libya abuses US so it doesn’t mean that US can breach and hurt Americans. 

e. Impossibility: Art. 61: defines impossibility as permanent disappearance or destruction of an objection indispensable to the treaty.

i. Imagine US says we and Canada agree to allow a certain amount to get through and imagine the river dries up—and the US says impossibility.

f. Changed circumstances: Art. 62: here to the term is sort of being defined in one paragraph; things existing at the time of the conclusion of the treaty. And you can invoke it if A and B are satisfied. You are allowing an out here but you are trying to keep things tightly contained.

i. ex--But certain situations: secession of region, former colony

(a) Normally new state succeeds to treaties. Former colonies often follow clean slate rule: may choose which treaties to succeed to

(5) Relationship btw Treaty Law & Customary Int’l Law (Effect of Treaties on CIL)

a. You can have an issue where there is a multi-lateral treaty that a lot of states are a party to. These states are a multi-lateral treaties and the other states are not. What if there is a treaty that most people are a party of but not all. Can you change the treaty to customary international law.  

i. Courts have found that it is ok. If they are silent and not persistent objectors, a tribunal may argue that there is a customary int’l law tool that would bind people.

ii. Ex. Genocide Convention 1948 (Art. 1): obligates contracting parties to “confirm that genocide is a criminal under int’l law which they undertake to prevent ad punish.” They are saying that it is already a crime under int’l law. If people do not want to follow it, you could counter-argue the jus cogens. 

1. Tension: who is in & who is out: People who are out are not bound by treaty.

2. Also, if it’s already a rule of international customary law, then why do this?  You are looking for high adherence to the instrument and low reaction to the instrument and through that you find that maybe there is accepted customary international law.  

b. US v. Nicaragua: Ct didn’t look at the UN treaty, but they looked at the customary international law in use of force. They argued that the rule of Art. 2(4) in the Charter is the same as that in customary international law. Whether you were in or out of the charter, if you are out-sided, probably still strong arguments that you are bound by international law. 

c. CIL and Treaties are the most important sources of int’l law.

E. Other Sources of Int’l Law

(1) General Principles of Law: There are gaps in int’l law that are often filled by looking at gen’l principles

a. Municipal Law: The idea is that we should be able to go around to national systems; identify the principles that they have in common and bring those up to the international system.

i. Ex--Erdemovic Case: Croatian heritage but lived in Bosnia. He gets caught up in war in Bosnia. Erdemovic kills innocent people; taken to the Hague; pleads guilty. He needs to be sentenced; he says that I was forced to participate in this army. Erdemovic wants the court at the ICTY to take outside factors to mitigate his sentence (such as based on duress). The ICTY does not have that in its statute; then the ICTY looks to see if is appropriate to take into account by looking at other cases. They went to different legal systems to see if it is a common issue. 

(a)This is easier than it seems because common, civil, and Islamic law traditions are often very similar—basic legal principles are very similar.



1. Schecter: Should you simply take the principle or have governmental benediction ? 

(i) positivists –say you have to check with the states because of sovereignty. 2.Henkin: thinks there should be easy movement from the inter-state rules to this.

b. Equity: River Muese Case:1863 agreement obliged both sides NOT to divert water from the rivers. At a certain point, Belgium starts taking water out. Principle of equity where two parties have assumed reciprocal obligations where a non-conforming party showed up. Ct. looks at equity or fairness operates in this case, looks like a gap filler kind of thing.

c. Relationship b/w Treaties, CIL and General Principles: If you are looking at this in the sense of Positivism v. Natural Law; there is a certain schema that Positive law actually stepped up to the plate and was made. Customary international law to a certain extent is a very positivism system. Although there is something of an art to that practice that is less scientific than a treaty. General principles on the other hand depend a lot more on natural law. 

i.Positive Law <_____Treaties________CIL________________________GP___>Natural

(2) Judicial Decisions

a. Introduction

i. There are about 24 some international courts; there are other courts. We will most likely talk about ICJ. There are different arbitration institutions. Some permanent and others quasi-permanent. There are lots of temporary or dissolvable ones like NAFTA tribunal decisions.  At any given time there are a large number of international forum to resolve disputes.

b. Judicial Decision-making

i. Question: how do we view those decisions of being generated? And is it right to think of this as a source of law?

ii. Stare Decisis: SD is not informally a part of the cases. The courts do look at the precedents –cites their decisions often and aim for consistency.

iii. Example to help crystallize this: you can have a fundamental issue come up in the course of dispute and no one really knows what the right answer is. Ex. IN 1950s where the UN decided that we have a lot of personnel working for us in our organization and there are a lot of complaints from these people who were passed over for promotion. Tribunal creates a body that is capable of receiving complaints from UN Personnel on the UN itself. It begins issuing decisions/awards saying that the UN made a mistake. Once those awards come out the question is whether they are binding on the UN? The UN states end up paying for this and have not agreed to this in the budget process. This leads to Advisory Opinion to ICJ on whether or not the awards of this administrative tribunal are binding. Is it possible to create a tribunal, and in doing so, end up binding the states. 

(a) In 1954, the ICJ gives Advisory Opinion saying that yes this can be done. That decision was Advisory and does not have a direct effect. And it does have effect on other organizations such as the World Bank. 

1. This happens over and over again; as you have these tribunals issuing decisions; more and more uncertain areas of international law get addressed and the decisions have farther detail to the resolution of Intl law. Now there is a corpus of decisions that IOs/Tribunals follow that address all kinds of int’l law issues. 

(3) Teachings of Publicists

a. Some scholars are highly thought of and governments/states will look at them. You would look for a wide range of publicists doing the same thing—then you are in a good position.

i. No decision of the ICJ to formally rely among publicists. Courts are reading these teachings and want to issue decisions within a realm of respectability.

(4) Acts of International Organizations

a. IOs don’t have power to make law and they are NOT sources included in Art. 38

i. IOs can convene conferences that lead to treaties. This is very common for the UN—to be the sort of driving force behind the thing that leads to a treaty.

ii. EC/EP is allowed to create legislation to bind member states. That is the paramount example of an IO creating law.

b. Even with the UN: GA can some times adopt resolutions that are a force of law: such as the Budget. That law triggers member states to pay. Member states of the UN have accepted that. 

i. Binding things are only a narrow cluster of issues that are operated by the UN and directly create a legal effect. Although the GA will each year adopt hundreds of resolutions, no one looks at those as the statute, legislation. 

ii. This leaves with the situation of when are the GA resolutions having some legal effect.

c. Are there situations where the resolutions have an important impact on legal issues?

i. Filartiga: Father & sister of a 17 year old Paraguayan and they brought a wrongful death suit under alien tort statute. Issue: Was a tort committed in violation of the “law of nations”?
(a) Held: Yes b/c prohibition against torture has become part of customary intl law. Evidence in UN Declaration, Universal Declaration of Human Rights 1948 (which was passed unanimously) and 1975 Declaration of Protection for all Persons from Torture.

(b) A declaration from the UN can be considered an authoritative statement from the international community. Plus majority of states renounce torture. 

ii. Texaco Overseas Petrol Case: Libyan gov’t (D) claimed decrees to nationalize Texaco’s Oil interests in Libya. Texaco (P) claimed D’s action violated deeds of concession and requested and arbitrator. Arbitrator delivered award to P.

(a) Rule of law: Good faith principle (in the earlier resolution) of int’l obligation applies to all matters under UN Charter. Why does the arbitrator decide that the old rule stays in place and that the new law (1803) is not stating the law properly? Is it possible that the older rule was the only source of the law. But maybe that resolution was simply recognizing only treaty or customary international law. The fact that there is some change in voting compositions at the UN would not necessarily take the over in time rule. Don’t assume old rule and new rule are the same. 

(5) Codes/Guidelines/Standards/Policy Statements

a. States react in certain ways and the idea is that you could have something created that in and of its self isn’t binding but it can generate law but states might take this standard or this code and generate a treaty.

i. If the treaty says you must conform to the highest standards developed by appropriate organizations, this standard feeds into broader treaty obligations. Also helps crystallize CIL. Even see this operating in non-state actor context.

F. The Actors of International Law

(1) Recognition of States and Governments

a. What the Actors Are and How They Get to be Where they are?

i. States: state centric type of law: what states do; how they interpret that law; how they enforce it
b. Issue what a state is ?

i. Defining characteristics can’t be based on geography or population: too diverse

ii. Recognition: by other states as states makes a state

iii. Montevideo Convention: Theoretical starting point for recognition (adopted in 1933 by states of western hemisphere)

(a) 4 criteria before regarded as state:

1. Defined territory

2. Permanent population

3. Gov’t exercising control

4. Capacity to enter relations with other states

iv. But criterion is merely a starting point

(a) Example: Israel—Jessop—Israel should be regarded as a state. Jessop says there is not a problem on the first three points. Jessop’s pitch—it was largely defined but there are other cases b/c a lot of states start out this way—points to the US and its expansion.

(b) Vatican City: yes

1. Meets MV criterion: (i) Defined territory: yes (.3 sq. mi.); (ii) Permanent population: yes (750); (iii) Gov’t exercising control: yes: Holy See: Vatican has jsd. over crimes committed within City; (iv) Gov’t capable of exercising foreign relations: yes

2.  Not a member of the UN but recognized as a observer at UN. But controversial!

(i) Vatican exercises influence beyond mere size: speaks for all Catholics. This existence does not turn on this piece of land so is it right to treat it as a state?

(ii) Angers NGOs b/c at UN conferences, the Vatican can show up and table resolutions and documents and get seated at the negotiating table.

(c)Taiwan: no

1. It has the first 3 MV factors but can’t exercise its own foreign relations b/c claims it is the one true government of China.

(d) Palestine: no


1. Problematic on the last two criterion. Recognition seems to be a political question.
c. Declarative Theory v. Constitutive Theory of Recognition

i. Constitutive: Even if you meet all the four MV factors, until other states look at you as a state, you aren’t a state. 

ii. Declarative: If you fit the criterion, then you are a state

iii. Practical Consequences of recognition

(a) Don’t de-recognize states every time there is a boundary dispute or a civil war.  Don’t see a retrenchment unless there is something formal going on.  As a general matter you don’t de-recognize a state without something going on. 

1. Without formal recognition, difficult to survive in the int’l community. You can be a nascent state and NOT be invaded.  

(2) Yugoslavia Example

a. Situation: Socialist Federal Republic of Yugoslavia (1946-1990). In 1990, the USSR is breaking up and Slovenia wants to break away b/c Serbia refuses to let the presidency rotate and had all the military equip. Serbia invades Slovenia and then Croatia/Bosnia/ and Macedonia all claim independence. A bitter war breaks out especially in Bosnia. Serbia is still clinging to the fact that they are a state. Critical for the nascent republics to be recognized by EU and US.

i. The US and EU: they set out guidelines going beyond Montevideo and they set up a commission and receive pleading from Macedonia, Bosnia, Croatia, whatever. Throughout 1992 & 93, the Commission issues a variety of decisions about whether these things should be recognized as states.

ii. The end up using the ute posedess principle—means of saying we will stick with the colonial power lines (meaning=as occupied). The principle is oriented towards stability. Slovenia immediately gets recognized, then so does Croatia, and Bosnia. Greece blocks the recognition of Macedonia b/c northern Greece is Macedonia.

iii. Then this leaves Serbia and they give up on the claim that there is one republic of Yugoslavia. But, Serbia says we are the successor to FRY( then all the money would pass to them and the embassies. The rest of the world says every state gets a portion. Serbia won’t to come into the UN and won’t send anyone to the Hague. Then Milosevic gets sent to the Hague and this state joins the UN. 

(3) Recognition of Governments

a. Introduction: Focuses on the authorities that should be regarded as the gov’t of that state. We have no doubt of the state in this situation. 

i. If gov’ts change in a constitutional fashion (Republican/Democrat etc.), no one questions whether we should recognize this gov’t or not.

ii. However, when a government takes power by extra-constitutional means there will be more questions. That’s when you have to wonder whether or not the authorities you claim are the govt, are the govt. When you talk about recognition of states.

b. Two Competing Doctrines

i. Will of the people: If the gov’t emerges and the people are happy about it, then you would recognize. If people are not happy, you would not recognize it. You are asking about the will of the people.


(a) Democratic Component


(b) Focus on internal processes: human rights

(c) Wilsonian Approach

ii. Effective Control: If they do not control, then I am not going to recognize. If they do control, then I will recognize. This is the approach that the US took early on in its life.


(a) De facto control: If they do control, then you recognize it.

iii. Gov’ts vacillate between the two

(a) Will of the People:  Pro: you have relations with stable entity and shares your values. Con: you can’t influence them even though it is fully governed.


(i) communists come to power in USSR and don’t get recognized.

(c) Effective Control: Pro: no issues of is it a good gov’t or bad gov’t. Con: You have a crazy dictatorship and they may be committing human rights and you recognize them.

iv. Tobar Doctrine (note 2) pg 294(Wilsonian approach

v. Estrada Doctrine=gets away from the Wilson doctrine( NOT appropriate NOT to recognize. Colonial powers are trying to dictate whether governments are good enough.

vi. Defacto control (effective control) v. De jure gov’t (legal claim to gov’t by another force may prevent states from recognizing unconstitutional gov’t)

(a) Take Haiti in 1990. Haiti elects Aristide (de jure) and he gets ousted in a military coup and the guy who replaces him is a guy named Cedras (de facto). And countries have to decide what they are going to do.  Most states and orgs. continued to recognize Aristide in exile and provided access to Haiti’s external assets

1. Creates problems because can have dual gov’ts each recognized by different states

(i) E.g., as de facto and de jure gov’t starts to lose control

(ii) Comes up in a situation with rebel v. elected group trying to figure out who gets the assets.

(3) International Organizations

a. Formation/Personality

i. Formed by states in the form of a treaty referred to as a charter or covenant that become the constituent parts of the organization. It lays out all the powers of the int’l organizations; how states get to be a party or not to be a party to the member of the int’l organizations. 

(a) We now have hundreds of these int’l organizations and it has spawned the field of the law of int’l organizations.

ii. Legal Issues: How independent is the IO from the MS.  Does it have its own personality? Does it have a separate personality from the MS? Can this IO bring a law suit? Is it possible from an individual to sue an IO?

b. Typical Organs 

i. Plenary Organ: all MS get to participate in that organ—meets like once a year and when it takes decisions they are at a very broad level

ii. Executive Organ: consists of some sub-set of the membership normally through votes of the plenary mission

iii. Secretariat: people who work on a day-to-day basis as its employees implementing the decisions of the IOs

iv. Form own bureaucracy AND then Committees of Experts: may need people who know a lot about ozone depletion—provide recommendations to the plenary organ and the executive organ.

c. Example: United Nations

i. Membership: Articles 3 to 6: Certain original members and other members admitted later 

(a) had to be determined to be peace loving


ii. Plenary Organ =General Assembly

iii. Executive Organ=Security Council: 5 countries are always on that organ and 10 other members w/two year terms. You need 9 states and you need the veto powers to concur. Abstention=same as concurrence (through subsequent practice of states this is an ok way of interpreting a treaty

iv. Committees of the GA=There are 6 committees of the GA.  One of the committees is a legal committee—this committee is a good place to start for that. They take decisions on important questions with at least a 2/3 vote. Many resolutions are adopted by consensus. 

v. Secretariat is an organ of the UN=headed by the secretary general and he heads the secretariat.

(4) Non-Governmental Organizations

a. Great development in IL is increased prominence of NGOs in last 25 yrs.

i. The ICRC: it is not like the UN. Swiss law created the ICRC. A statute under the ICRC was generated under Swiss law. Greenpeace has offices all over the world; Greenpeace is the product of Dutch law. 

(a) Int’l law can empower NGOs in certain ways so the 1949 Geneva Conventions give a mandate to the ICRC ability to act with people in the treaty. So the ICRC can walk up to a gov’t and demand a right to look at your POWs.

ii. Law Creating: You can see this in terms of when we create int’l law. NGOs show up for negotiations and states do too. States show up and can table but NGOs can speak to the group as a whole.

(a) Saw the Ottawa land mines convention, where NGOs pushed the issue and then you have a treaty. 

(b) Also involved in law interpretation: Advisory Opinion on Nuclear Weapons  an NGO got it started. One goal was that they got it started. ICJ interpreting international law.

iii. Law Enforcement: If you have human rights NGOs looking at what Burma is doing and saying you have these obligations to which you are not abiding. They generate reports on human rights.

(5) Individuals

a. 396 –401:  Show there are different ways that individuals do have a presence in int’l law (think field of human rights)

i. Human rights: right given to the individual against the gov’t. European Court of Human Rights/Inter-American Court of Human Rights allows you to sue –also possible in a nat’l court –alien torts statute. 

ii. Criminal Tribunal for the Former Yugoslavia: crimes committed in violation of int’l law( individuals play a role in the field.

b. Business: If you are investor and if someone takes your property in, for example, Mexico  NAFTA. 

i. Same thing with the bilateral treaties. Don’t think about it just in terms of having individuals going after people; it is also about the community going after individuals. ICTY and ICTR: people being prosecuted by state and national authorities for crimes violated of int’l law.  

II.   Int’l dispute resolution
A. The Obligation to Settle Disputes: Non-Adjudicatory Procedures Arbitration

(1) International Dispute Resolution


a. Obligation to Settle Disputes: Any time disputes arise, we should be looking for a peaceful way out.

i. UN Charter: ch. VII: Pacific Settlement of Disputes

(a) Art. 33(1): parties to any dispute that is likely to endanger int’l peace shall first seek resolution by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, or resort to regional agencies or arrangements, or other peaceful means

(b) As state proceeds down list, it loses more control b/c decisions are increasingly in the hands of third parties and may become binding. 

ii. Article 2, Paragraph 3: it is broader, but in practice, when a dispute arises b/w countries you don’t see that people are obligated under the Charter. There are lots of disputes out there all of the time that states do not try to pursue the measures. No one looks at them and says you are violating the UN Charter.

iii. If the obligation is not in the charter, there are lots of treaties that require the use of arbitration or some specific form of settlement.


b. What is a dispute?

i. It is a term of art. Courts and Tribunals when looking at the clauses look to specific standards in regards to the law for the definition of dispute.

ii. Must have a fact or law at issue. Must have a direct contesting of wills. If resolve, there should be some practical effect.

(2) Non-binding Forms of Dispute Resolution (less formal to more formal)

a. Negotiation: talk to the other side

i. Most disputes involving IL are resolved through negotiation

(a) Employed more frequently than other methods: may be only means used

1. 1st tried; often successful: seen as advantageous over other methods

2. Control over issue remains with disputing states while other methods may give some control to other states



ii. Potential outcomes of negotiations

(a) One side may convince the other that they are right & the dispute is over; 

(b) Could led to an int’l agreement that resolves the matter; 

(c) Sometimes the negotiation can lead to a formalized process like an arbitration.  




(d) If you can’t get the negotiation to work, then the dispute goes on. 

iii. For important US disputes, there is a negotiation in the country (w/agencies expressing their views on the outcome) that goes on before the negotiators go out and therefore, position may be circumscribed by the agencies—making it difficult to be flexible.

b. Mediation

i. States bring in a third party mediator as active participant

(a) Mediator tries to bring the parties together.  To that end, mediator is authorized and expected to advance own proposals and to interpret and transmit each party’s proposals to the other




(b) Mediator’s proposals are not binding

ii. May be sought by parties or offered by outsiders.  Potential mediators include: Secretary General for the UN, an individual such as Carter, and the ICRC or an NGO.

c. Inquiry/conciliation (inquiry is less formal)

i. Formal 3rd-party intervention: Comm., panel, or individual established by parties to come up with settlement that may be acceptable to parties

(a) Entity takes submissions of written and oral pleadings and do their own interviewing/expert witness gathering.



ii. Issues a decision based on legal reasons and although the decision is not binding 




(a) This is a well-researched finding that is not easy to walk away from. 

(b) Dispute of Re De Jan Mayen Island: Basically dispute btw Norway & Iceland over a rock that gives jurisdiction over fisheries & continental shelf.  A 2-person conciliation commission received pleadings, consulted with experts, and proposed a dividing line btw Iceland and Norway. 

(3) Binding Forms of Dispute Resolution 

a. Arbitration: leads to a binding decision that states can enforce

i. To launch arbitration: ad hoc agreement or treaty clause authorizing it, but there are many issues to resolve: choice of forum, arbitrators (generally each party appoints several)

b. Judicial settlement: Variety of int’l cts: permanent, standing institutions with professional, permanent judges

i. Regional: specialty cts. (e.g. human rights); sub-regional

ii. ICJ

B.  International arbitration

(1) Int’l arbitration: means by which int’l disputes can be definitively resolved pursuant to parties’ agreement by independent, non-governmental decision-makers

(2) Advantages/Disadvantages

a. Advantages

i. Binding award that is easily and reliably enforceable in foreign states (easier than judicial decisions)

ii. You can put good judges, neutral decision-makers on the panel. 

iii. Procedurally less formal and rigid than litigation in nat’l courts.

iv. Can make award confidential (for private parties may be good).


b. Disadvantages

     i. Expensive: parties pay for judges and institutions. Sometimes can be more expensive than courts

(3) Potential Parties

a. There are lots of different types of arbitrations with different parties in play: state v. private party; state v. state; IO v. state; private party v. IO; private party v. private party

i. Different forum: Private Party to State Arbitration = ICSID; PCA is the S-S; S-IO; PP –S; PP-IO; ICC = PP –PP.

b. What would make that int’l is that if you selected int’l law to settle the dispute.

 (4) Getting Started


a. Establishment by Compromis: written agreement to arbitrate after dispute arises

b. Establishment by Compromissory Clause: provision for arbitration in case dispute arises

i. this agreement may start where is it governed by the model rules or you negotiate out the details of the arbitration.

(5) Some Key Issues (in compromise or compromissory clause)

a. Appointment of Arbitrators

i. You can have a single arbitrator or 21 arbitrators. The numbers are usually around 1, 3, or 5.  Generally, the disputing parties pick two arbitrators and the arbitrators pick the fifth. Fifth =presiding arbitrator. If they can’t agree on the presiding arbitrator, you need to have an appointing authority (need to negotiate this out in advance) to chose.  


(a) For appointing authority—good idea to have someone around for a while

b. Choice of forum: existing institution v. own arbitral group creation

i. Institutional: Organizations that provide IA services: administer, don’t arbitrate

(a) Standard set of procedural rules and supervision by professional staff

ii. Ad hoc: Parties agree to arbitrate without designating institutional administrator



iii. Leading Institutions

(a) Permanent Court of Arbitration: group of staff people who have list of arbitrators and you can pick & they can host the arbitration

(b) Int’l Chamber of Commerce of the Int’l Ct. of Arbitration: they mainly do private arbitrations (Exxon having a dispute  contract would be handled there)


i. The advantage is getting outside either party’s legal system

(c) Int’l Center for Settlement of Investment Disputes (ICSID)

i. World Bank wanted to promote investment to the developing world one of the ways was to encourage wealthy private parties to bring cases to WB. Developed state didn’t want its dispute litigated in another state. World Bank created a forum called ICSID

ii. Jurisdiction arises where there is a contract that calls for it; bilateral treaty calls for it; and ad hoc consent.

c. Choice of Procedural Law

i. There are off the shelf rules that you can resort to and how the filings go forward and have written pleadings being made and how you challenge arbitrators. All sorts of things that need to be decided. How is the award going to be issued; will it be confidential or not. Procedural rule is very important. 


(a) Civil procedure system—pick int’l law or nat’l law or a combination of the two.  

d. Choice of Substantive Law

i. Rules parties adopt are important in how law is chosen

(a) ICSID art. 42: tribunal decides in accordance with such rules as parties agree or, otherwise, the law of the contracting state and IL

(b) ICC art. 17: rule of law as parties agree or otherwise as tribunal determines to be appropriate

ii. Parties USUALLY choose IL over any state’s law



iii. Can also pick nat’l law or a combination of int’l and nat’l law.

(6) Some Salient Legal Problems


a. Severability: does not come up often now  

i. You have an agreement b/w two states and it is one of these treaties and it is a treaty on the topic of fishing. One side invalidates the treaty.

ii. Then the issue comes up as to whether the arbitration clause disappears also. The basis for them to go forward. Usually it is ok to isolate and sever arbitration clause from rest of argeement

b. Refusal to Arbitrate

i. Is the refusal to arbitrate a denial of justice? Most authorities maintain it is an additional wrong 
ii. Truncated Tribunals – when arbitrators ultimately decide not to participate in the process, can the arbitration go forward?

c. Ways to Challenge Arbitrators

i. Arbitrators went off and decided something that they were not asked to.

ii. Arbitrators award is outside the scope of what they were asked to do.

(7) Role of National Courts

a. There are ways of setting crazy arbitration decisions aside in national courts.  There are a lot of issues of enforcement in national courts.

b. Enforcement of Agreement to Arbitrate

i. States can either confirm or invalidate awards from tribunals

ii. NY Convention: most important convention on enforcement of awards

a. Article III: “Each contracting state shall recognize arbitral awards as binding and enforcing them…”

c. Enforcement of Arbitral Award( after the award is rendered might to go to a national court to get the award rendered.


i. Under the NY Convention Article Five, can seek to have courts let you out of decision

(a) parties lacked capacity;




(b) defending party lacked notice;




© award deals with matters outside scope of submission;

(d) arbitral panel improperly created;

(e) award is not yet binding;

(f) enforcing state does not allow arbitration under its law on such a matter;

(g) enforcement would be contrary to the public policy of the enforcing state.

a. Example: where the law of a particular state in the United States precludes compound interests. When you get compensation of an injury, you only get simple interest. But the arbitral body generates this award and has this complaint compounded. 


ii. Cts will not bend over backwards to find these exceptions!

C. International Court of Justice

(1) Origins

a. ICJ created by Charter in 1945: principal judicial organ of UN

i. Art. 7: ICJ established as principal organ of UN

ii. Art. 92: ICJ is principal judicial organ of UN

(a) Membership in UN makes party to ICJ

(b) Authorizing statute based on PCIJ statute

iii. Sits at Peace Palace (built by Carnegie), The Hague: as did PCIJ

iv. Remember: Only states can bring cases here, but they can bring cases for individuals

b. Successor to Permanent Ct. of Int’l Justice (PCIJ est. 1920)

i. Created by the League of Nations, but states did not automatically join the PCIJ when joining the League (the ICJ –you do automatically join when joining the UN)

ii. Fairly successful org: dealt with 65 cases interpreting WWI treaties, boundaries

(a) Many decisions referred to today

(2) Principal tasks

a. Contentious Cases: conflict btw states (opinions are binding)

i. Have to be a state in the ICJ to bring contentious cases forward 


b. Advisory Opinions

i. Art 96 (2): The General Assembly or any organ authorized by the GA can ask the court for advisory opinions

ii. For organs to ask, Legal Question must arise within the scope of agency activities.  

(a) For example, when the WHO asked about the ability to use nuclear weapons, the court said this was not in your competence BUT CONSTRAST with the GA asking the question. 

c. Extrajudicial type of cases: ex( Birch Co. (Dayton Accords) 847: if you need one side or the other to refuse to appoint can’t agree on the presiding arbitrator. Need to be able to step up to the plate  in the Birch arbitration; someone in the ICJ.

(3) Judges

a. Article 2 (ICJ Statute): they are to be elected regardless of nationality (although it does count) of high moral character who possesses qualifications … etc.

(a) Under Art. 9, you need to represent the main forms of civilizations and principle legal systems so over time seats are divided up among nations informally.

1. 15 judges(Art.3) divided up:  5 permanent members always have judge; Western Europe and its former dominions -5  (includes France, US, UK); Latin America - 2; Eastern Europe –2 (include Russia); Asia and the Middle East- 3 (includes China); Africa- 3

b. Elected to 9-yr. terms, 1/3 every 3 yrs (Art.13)

i. Nat’l groups nominate 4 candidates, appointed by individual gov’ts

(a) No more than 2 of 4 may be nationals

(b) US national groups usually includes 2 democrats and 2 republicans

ii. Lists given to Sec’y Gen’l, who gives to Gen’l Assembly and Sec. Council

(a) Balloting until slots filled by simple majority so this is a highly political process




(b) no nation may have more than one.

c. Art. 31: judges don’t represent gov’ts but are independent

i. Voting patterns seem to indicate this: lack of blocs

ii. But if one judge is nat’l of party in case, then other state may appoint its own ad hoc judge

(a) Preferably from persons previously nominated to ct.

(4) Docket

a. Since 1946, the court has issued 70 judgments in contentious cases and 25 advisory opinions. There are currently 10 cases before the ICJ.

b. Criticism: Caseload is light (125 cases in 57 yrs) and most decisions are not of great nat’l importance

(5) Pursuing a Contentious Case


a. Request for Provisional Measures of Protection

i. Art. 41 –court makes a determination of whether there is a reasonable basis for jurisdiction (see Iran hostage case)

b. Jurisdiction: you have to establish the court’s jurisdiction in any particular case under Art. 36

i. Ad hoc agreement: allows parties to give the court jurisdiction and ask it to decide the case

(a) Can tell it is ad hoc jurisdiction if there is a / between the names of the countries.  This tends to be important as to what the court can and can’t decide.

ii. By Treaty

(a) Art. 36(1): all cases specifically provided for in the Charter or in treaties and conventions in force

1. About 500 treaties predate ICJ and provide for PCIJ jsd. (these are good enough for ICJ jurisdiction)

(b) Reservations: states may insert reservations about submitting to jsd.

1.E.g., Yugoslavia sued 10 NATO nations for bombing of Kosovo

(i) Sought to use Genocide Convention to sue US b/c no other ad hoc or compulsory means

(ii) But US reservations: must consent to suit which had knocked out the compromissory clause of the treaty

iii. Compulsory jurisdiction

(a) Art. 36(2): unilateral declaration that state accepts jsd. of ICJ over disputes arising between it and another state accepting jsd.

1. 64 states have declared under Art. 36(2) to accept compulsory jsd.

(i)Some date to PCIJ

(ii)Some limited to a term of yrs, often with automatic renewal clause

(iii) The UK is the only permanent member that has accepted it.

2. Disputes btw states with compulsory jurisdiction can go to the court without having a statute.

(b) Reservations: states may insert certain reservations as to application or termination of jsd.

1. Nicaragua Case: Case Concerning Military and Paramilitary Activities Supported by US In and Against Nicaragua.
(i) Nicaragua’s claims its 1929 declaration, even though wasn’t deposited, was acceptance of the ct’s compulsory jurisdiction

1) ICJ says this is ok b/c Nicaragua intended to declare so deposit was a formality and Nicaragua is a member of the UN and the ICJ statute

2.US’s say still doesn’t matter b/c we put a 1984 amendment to the declaration with reservation that disputes with Central American states excluded from declaration

(i) ICJ says that US bound by unamended declaration b/c it requires termination with 6 months notice and amendments need similar period

3. Reciprocity issue: US claimed that no jsd. b/c termination clauses not reciprocal b/c US bound by 6 mos.; Nicaragua unconditional, so could terminate at any time. ICJ said by saying nothing Nicaragua also accepted a reasonable period.

4. US withdraws from compulsory jurisdiction in 1985, after the Nicaragua case, because of problems with reciprocity, reservations destroying its attempts to bring cases and because of its loss in Nicaragua case though the case is ultimately withdrawn by Sandinista government.

(c) Reciprocity: art. 36(3): Conditional acceptance of  jsd.

1.In suit between states, jsd. only where other state has similar acceptance

(i) Jsd. runs only to narrowest grounds of conflicting declarations

(ii) But fine line in determining alignment (see Nicaragua v. US)




(d) US had two reservations in its declaration of compulsory jurisidiction

1. Connally: no jsd. over disputes essentially within domestic jsd.

(i)Hungary in 1955 shots down an aircraft with Americans. The US files a case under the compulsory jurisdiction and Hungary has filed compulsory jurisdiction. Hungary says this is within our domestic jurisdiction( the court says this clause isn’t in Hungary’s declaration but can take advantage of US’s carve outs.

(ii)Never used this reservation in Nicaragua case

2. Vandenberg: no jsd. over disputes arising out of multilateral treaties unless all parties are parties to the case and US specially agrees to jsd.

(i)Vandenberg: parties to certain multilateral treaties that contained provisions relating to Nicaragua’s claims weren’t brought as parties, so ICJ can’t take jsd.  ICJ says this deals too much with the merits.



iv. Mootness/Admissibility 

(a) Mootness

1. Nuclear Tests Case: Australia and France are not happy with France. In the middle of the case France issues a unilateral public statement deciding it would not do the thing it was accused for anymore (no more nuclear tests). the court looks at that and basically says we think that there is no longer any legal effect or basis for proceeding with the case, and there is a legal effect to that particular statement. The object brought had been vicerated by the declaration, and they do not use the word mootness.

(i)The court gave this legal component to France’s unilateral declaration. Maybe if New Zealand or Australia pushed for reparation rather than France just stopping, then maybe the case would have been different with just stopping at mootness.

(b) Admissibility

1. Non-justiciability: even though ICJ has jsd., ct. could decide not to take

2. US advanced 5 challenges to admissibility

(i) Nicaragua failed to bring before ICJ necessary parties

(ii) Nicaragua’s claims amt. to alleged unlawful use of force, which is committed by Charter and practice to Security Council

(iii) In light of the subject matter and the position of the ICJ within the UN, the ICJ shouldn’t take the case 

(iv) Judicial function in unable to deal with situations involving ongoing conflict

(v) Nicaragua failed to exhaust established processes for resolving Central American conflicts

3. Ct. rejected arguments: cts. are appropriate for resolution of such issues

(6) Merits/Phase

a. Final decision of the court (p 875, 878-879). While the rest of the decision is very important, the dispositif tells you what the party has won or lost.  If you win on the merits phase, then you go onto the damages phase. (in Nicaragua—they won, US was boycotting or something).

(7) Damages/Enforcement

a. Damages: the court rarely deals with this phase b/c most states settle when the court rules against them.

b. Enforcement: Article 94 of the charter: each member of the UN takes the obligation to comply with the judgments including interim measures of protections (see US death penalty cases).  

i. But if state refuses to comply, then states may approach Security Council to enforce through other measures

(a) Only used once: subsequent to Nicaragua case: US vetoed

(b) Most states readily comply

ii. Judgment: only has binding effect on parties: art. 59

c. Note: Advisory opinions move much faster than contentious cases where parties can drag them out through long written pleadings.

III.
Int’l Law as a part of US Law

A. International Law as “Law of the Land”

(1) Monism v. Dualism

a. Monist approach: can view national and international law as the same thing; already part of international law. There is no need to take some extra step to bring international law into national law. Page 160

i. Supreme Court has said that CIL is part of the law of the land so don’t need any statutes—this is monist

b. Dualist: national and international law are different, and you need to take some steps before the international law comes into the national legal system.


i. Self-executing doctrine

(2) U.S. Constitution: Provisions Relevant to International Law

a. Congress: When you look at the constitution there are provisions that you can find throughout that do relate in some fashion to international law. Congress an enact laws in various things; ex. lay duties; provide for the common defense; it can establish law on neutrality; it can declare war; punish piracy; regulate foreign commerce; and it can call forth the militia for invasions. The senate has the power to consent to the ratification of treaties. These are Congress’s powers. (Art. I)

b. President: The president’s powers are smaller, but he is dominant in foreign affairs because he can appoint /receive ambassadors (essentially giving him the power to run US foreign policy) and he can also make treaties and is commander and chief. (Art. II)

c. Judiciary: Even less power. Can decide cases on treaties, ambassadors, and admiralty.  
d. Supremacy Clause: Federal law, including treaties is the Supreme law of land (Art. VI)
i. We see the treaty making power 

e.  Law of Nations: There is only one place where law of nations appears: Congress’ powers to “define & punish piracies and felonies on high seas (and includes law of nations/intl law and what is meant here is customary international law). Section 8. Law of nations will appear. What are the other ways that this happens

(3) General Incorporation of CIL into US Law

a. Background

i. Constitution is silent as to CIL: not like treaties, which are incorporated into US law

ii. Issue with acceptance in US law


(a) Gen’ly norm seems weak

      
      iii. CIL doesn’t arise much in US law


b. Famous Statement: Paquete Habana

i. Facts: During Spanish-American War, US blockade seized 2 Spanish fishing vessels, which were sold as prizes. Owners challenged seizure as contrary to CIL: coastal fishing vessels exempt from blockade rules

ii. Famous statement in holding: “international law is a part of our law”

(a) “International law is a part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination. For this purpose, where there is no treaty, and no controlling executive or legislative or judicial decision, resort must be had to the customs and usages of civilized nations . . . .”
c. How did incorporation originally occur?

i. Inheritance Theory: UK courts saw int’l law as a part of their law and as inheritors of the common law tradition, the thirteen states had it as part of their law and then it was put into the constitution. 

ii. Nationhood Theory: We are not inheriting this from someone else.  If in the Constitution there is not much written on the law of nation, maybe the nationhood theory explains it b/c we are bound to it anyway when coming to be a nation.

iii. Summary: There were either 13 sovereign states and only when you get to the US constitution does it turn into a single state or did you start out as an entire country. If it started out as an entire country it looks like it is a law that operates for the entire country. If it is here, it is embedded in the sovereign states. The constitution again says we need to take this to the law of nation and maybe it stays so in the individual states.

d. Is it state law, federal common law, or something else?

i. At the beginning, int’l law operates as part of the state law. At that time (Swift v. Tyson era), courts a certain amount of leeway to interpret international law. You then have a decision made that federal courts will not disregard decisions. At that point, we are going to regard the law of nations as being a special enclave as being part of federal law. 
e. What is the relationship to other source of law?

i. Constitution

(a) Henken makes assertion that Constitution wins even though law of nations should win.

(b) Why does the Constitution win over CIL?
1. State Sovereignty 

2. Democratic theory for having the Constitution trump the International Law: the people of the US of America created the Constitution. CIL only codifies norms; doesn’t mean that they are consistent with American values.

3. Federal Common law=”judge made” law.  If you think of it in those terms v. the Constitution, which one should win  it is the constitution. However if you think of it like federal law but not federal common law (it is a law made by all the nations together)  it matters how you describe it.

   ii. Conflicting Statutes/Treaties

(a) Statutes and Treaties always win over int’l law: this is the way to opt out of int’l law.

1. Argument is that if int’l law is like federal common law, then statutes always trump federal common law

(b) The US also has a later in time rule—treaties and statutes can modify that CIL

1. Other countries view this as a straight violation of int’l law.

2. If CIL comes later, then may modify it (think 12 mile territorial sea)

(c) Henkin thinks that since all nations accept CIL is superior to treaties/statutes (no one agrees)

iii. “Controlling legislative, executive, and judicial acts”?

(a) Garcia Mir v. Meese: Court believed that certain Cubans were detained for a prolonged period that violated customary int’l law. Can’t slap down the attorney-general for it because this is a controlling executive decision in the meaning of Paquette Habana. So president and cabinet level people=> controlling executive order/act. Remember this is the 11th Circuit so we don’t know if it is correct or not.

iv. Conflicting State Law

(a) Fed. trumps State Law. So if there is a law of nations it should trump state law. The Zschernig v. Miller case is an example. You don’t have to get to the point of establishing there is a Law of Nation if the Supreme Court/State Court takes on decision that intrudes upon this. The states are at a disadvantage in this conflict. 

(4) Statutory Incorporation of CIL


a. For punishing crimes

i. US v. Arroyo: express power for congress to regulate US currency but says nothing about regulating foreign currency. The court says it is within the law of nations for every nation to protect other nations currency that might be counterfeited in US( Congress has the power to do this within the law of nations (the piracy clause to punish says & to punish offenses under the law of nations).  Idea is reciprocity( we want other countries to protect our currency.

b. For providing redress: Alien Tort Statute

i. Alein Tort Act: “DC shall have original jsd. of any civil action by an alien for a tort committed in violation of the law of nations or a treaty of the US.”

(a) Filatarga case: Paraguayan files a case asserting he was tortured abroad by someone who has committed in violation of the Law of Nations.Wants to bring civil case in US court. (Supreme Court has recently taken this issue in the SOSSA case)

(b) Ct holds that torture of ones citizens is recognized as a violation of the law of nations.

c. Use of CIL when interpreting US Statutes

i. Interpreting a statute adopted by Congress. Statute says nothing specific about int’l law or the law of nations but what we have seen since the Murray v. Schooner Charming Betsy case judges say that we should construe acts of congress as not violating the law of nations.

(a) If one way of interpreting the statute runs against ht law of nations, the courts will try not to construe it that way with the assumption that Congress is not trying to violate the law. If they clearly intended to violate int’l law, then that would be accepted.

ii. F. Hoffman La Roche Ltd: Cts will construe ambiguous statutes “to avoid unreasonable interference with the sovereign authority of other nations.”

(5) Act of State


a. Underhill v. Hernandez case: 

i. “every sovereign state is bound to respect the independence of every other sovereign state and the courts of one country will not sit in judgment on the acts of the gov’t of another done within its own territory. Redress of grievances by reason of such aspects must be obtained through the means open tot be availed of by sovereign powers a b/w themselves”

b. Sabbatino: Cuba expropriated a sugar plantation and somehow proceeds from the sale of the sugar ended up in the US and the individual who lost the plantation is trying to get their hands on the proceeds. Cuba says title to the sugar passed to us by the expropriation. The receiver says it is an unlawful act. 

i. The court decides that the law on expropriations is not settled enough for us to determine to set aside our normal mode of not wanting to pass upon the validity of a state’s actions 

ii. Congress tries to force the court’s hand with the Hickenlooper Amendment, but the court interprets it narrowly.

B. International Agreements in U.S. Law (Treaties in US Law)

(1) Treaty-making process in US Law

a. Article II: The President has the power by and with the advice and consent of 2/3 of the Senate to make treaties. President ratifies. It is possible for the Senate to advice and consent, but the President not to ratify. 

b. Typical Process: President negotiates the treaty (maybe even signs it) and then transmits the treaty to the Senate via a transmittal document detailing rationale and importance, with suggestions for reservations

i. Then the treaty goes before Foreign Relations Cmte where there are hearings.

(a) If SFRC votes out of cmte., then goes to full Senate with a report on the recommendations of the committee for the vote

(i) Must be approved by 2/3 and then the President ratifies or accedes to the treaty

(b) But Senate needn’t act and things can get bottled up.

(i) Currently ca. 50 treaties sitting before Senate: dating from 1949

(2) What are the Constitutional Limits on the Scope of the Treaty-making Power?

a. The place to go for guidance it the Supremacy Clause

i. Art VI: this Constitution, and the laws of the US made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the US, shall be supreme law of land

(a) Unusual construction: status of treaties vis-à-vis statutes (treaty are above statutes)

(b) Treaties seem to be equal to Constitution: Statutes have to be made in pursuance of the Constitution but it does not say that Treaties have to be made in reference to the constitution. Treaties are not like statutes; they are like amendments.  

(i) Really this was to deal with pre-1789 treaties with France so we look at it now as having to be consistent with the constitution.

b. Subject Matter Limitations?

i. Int'l agreements should generally not fall outside the powers of the federal gov't itself.  Today, that is rather broad.

(a) As long as it isn’t local under Lopez, it is ok to have a treaty on it.  So a treaty can deal with some internal issues even though they are only supposed to regulate matters of int’l /ext’l concern.

ii. Argument for SML is that it takes away power from both houses of Congress to decide the law under Art. I, s. 8 consistent with the will of the people expressed through the HOR.

c. Separation of Powers Limitations?

i. There is a general acceptance if you tried to do by treaty something that would change the structure of the federal government allowing the president to declare war.  

d. Bill of Rights Limitations?

i. Reid v. Covert (1957): Spouses killed military spouses while stationed in England.  US charged under UCMJ, without grand or petit jury or other protections. Convicted and sentenced to death.  Δs challenged as violation of 5th and 6th Amends.
(a) Arg: US justified under Status of Forces Treaty giving US jsd. over crimes committed by military and civilian dependants

(b) Held: Treaties must comport with Constitution

1. Can’t use treaties to end run around Constitution

2. Can’t deny rights and protections to citizens abroad

(i) Violates spirit of Founding to think Framers would allow exception to Constitutional supremacy

3. Harlan in concurrence thought that minor parts of the bill of rights might fall by the wayside.


e. Federalism Limitations ?

i. Missouri v. Holland (1920): Congress had enacted Migratory Bird Act in 1913.  Struck down as unconstitutional: conflict with 10th Amend. US entered treaty with UK (for Canada) in 1916 & Congress enacted Migratory Bird Treaty Act in 1918 pursuant to that treaty.  Missouri challenged act as infringement of 10th Amend. Argues Congress couldn’t pass similar law, so federal gov’t lacks power to adopt treaty
(a) Held: Treaties: supreme law when made under authority of US.  It is Irrelevant that Congress couldn’t enact statute because of 10th Amend. 10th Amend. speaks to Art. I power: but treaties are in Art. II

1. Treaties can regulate even beyond scope of congressional power. Except:

(i) Contrary to Constitution 

(ii) Concerning some inherent state power: invisible radiation from 10th Amend.

1) Nothing inherently state about migratory birds: not possessions of any state. Holmes compares national interest in food supply to state interest in 






(iii) Today not so much an issue because of the commerce clause

f. HYPO: Convention on Human Rights provides that every person has right to life gen’ly from moment of conception. What would happen if the US joins and constitutions passes a statute implementing this?

i. You are left with a clash btw a robust exercise of the treaty power and implementing legislation versus the constitution. 

ii. If we are doing a justice Holmes type analysis, we would look for the prohibitory words and maybe you can find prohibitory words. Then you go to the issue of the bill of rights. On Rowe v. Wade, this should fail.

iii. But what if it isn’t a bill of rights issue?  Because these are focused on internal things, we should not focus on these things for international law. The framers may not have contemplated this, but things change.  

(3) Self-Execution Doctrine

a. General rule

i. Since early US history, SC has distinguished between self-executing and non-self-executing treaties: due to status as supreme laws of land

(a) Self-executing: judicially enforceable without implementing legislation

(b) Non-self-executing: not judicially enforceable without implementing legislation

1. Must be implemented as domestic law

(i) Treaties are similar to contracts: not legislative acts

(ii)Foster v. Neilson (1829): Marshall says yes the US entered a treaty with Spain and it is part of the Supreme law of the land but no you can’t take advantage of the treaty to get certain land even though the treaty suggest Spanish land grant shall be ratified and confirmed with right to the land. Marshall reads it as it had to be ratified by Congress.


1) Inaugurates the idea that some treaties are not self-executing

2) Later gets a Spanish translation and realizes it was self-executing

(c) The issue is which treaties are not self-executing ?

1. Can look at the plain language as Marshall did.  If the language envisages a future act,  “So we agree to do this after….” Then it is non-self executing

2. When the language is vague and indeterminate, may need a future statute to explain it.

(i) What happens after UN gets adopted is that individuals go in US court and try to argue that this UN Charter art. 55 & 56 treaty is binding on the US and as a matter of law trying to promote human rights. Even in cases such as trying to get employment, health benefits etc.  In case of Fujii v. California, Cal. Sup. Ct. says that the UN Charter is too vague. This tells us something about the people who wrote this language this tells us about the intent of them. Indeterminacy of the language makes the court say that there must be some future statute to explain it. 

(ii) Courts will often look at US ratification process (negotiating history of U.S. negotiators)

1) Will look at what the Senate said in the ratification process, did they intend to have a reservation or say that the treaty is not self-executing?

2) If the political actors don’t want it to be self-executing, it won’t be!

b. Case Law

i. Asakura v. City of Seattle (1924): Seattle passed law regulating pawn shops and limiting licenses to citizens.  Japanese subject challenged as violating US-Japanese treaty granting equal rights as natives to other’s citizens
(a) Held: SC invalidated statute: treaty was self-executing gave Japanese citizens the same rights as Americans—nothing indeterminate or future oriented. Purpose of treaty was to strengthen relations between two nations. Many such treaties designed to promote cooperation, friendship

ii. Hamdam v. Rumsfeld: Whether or not the third Geneva Convention should be regarded as self executing. *** It raises a little about the decision of whether it is possible for a treaty to create a private cause of action?*** The cause of action is the writ itself  the habeas corpus (challenge your custody under a treaty, statute, or constitution)

(4) Treaties v. statutes: which prevails in conflict

a. Last in time rule

i. Constitution is silent about relationship between treaties and statutes

(a) But SC has held that they are equal

ii. Last-in-time rule applies: when there is a conflict, the most recent prevails

b. Breard v. Greene (1998): Foreigner sentenced to death challenged infringement of Vienna Convention right subsequent to state appeals where never raised. Argued treaty right trumped procedural default doctrine because treaty is supreme law. VA argued procedural default doctrine prevented invocation of treaty right where not raised in first appeal
i. Held:1996 statute upheld procedural default doctrine. Later in time than Vienna Convention, so even if Breard correct, then invalidated.

ii. Ct will adopt Narrow/broad construction of statutes to avoid conflict with treaty and will only address issues where there is a direct conflict.

(a) Charming Betsy Canon: Congress not presumed to be violating IL, so ct. won’t interpret conflict unless clear

(5) Effect in US Law of Reservations

a. Generally: If you make a reservation in a treaty for US law, the US will view that reservation as altering the US obligation under the treaty (cts also look at understanding and declarations)

b. Reservations, understandings, and declarations (RUDs)

i. Reservations: formal, legal device used to amend adherence to treaty

ii. Understandings: interpretive statements clarifying or elaborating provisions

(a) Designed to influence other states or cts. on how to interpret

iii. Declarations: statements of policy/intent that don’t alter or limit substantive provisions (designed to influence other states or cts. on how to interpret)

c. Created by President: at ratification OR Senate at advice/consent

i. Upon completing negotiations, will suggest reservations when treaty sent to Senate

d. Domingues v. Nevada (Nev. 1998): Convict sentenced to death for murder committed when 16 challenged sentence under Int’l Convention on Civil and Political Rights, which prohibits execution of minors.  Claimed US reservation out of prohibition invalid because ICCPR indicates that reservations invalid as to certain provisions
(a) Express reservation to treaty by Senate is effective notwithstanding terms of treaty

(6) Suspension/Termination of Treaties: All this effort to get into a treaty and when you get out of a treaty, should the senate be involved in terminating or suspending a treaty? There have been highly charged treaties where the president says I am pulling us out of this treaty.  There is some level of discussion of the issue. In the Goldwater case, the issue was whether the president had the authority on his own to terminate a bilateral treaty. When it went up to the Supreme Court, the Supreme Court vacated on political question grounds. Since that time nothing has changed to suggest that the law was other than that. 

IV.
Disputes in US cts. concerning foreign states or acts

A. Application of US law to acts committed abroad

(1) Types of National Jurisdiction: Ways a national legal system can exercise its jurisdiction

a. Jurisdiction to Prescribe—things that Congress does like legislation; subject matter creation of law whoever does it (eg executive branch administrative rules). 

b. Jurisdiction to Adjudicate—things court’s do;when you are going to try to apply the rule over a particular person or thing that’s when you are engaging in jurisdiction to adjudicate. Here you might think of this as in personam jurisdiction; is it ok for you to exercise power over a particular person or thing?

i. You will see courts in the US invoking forum non conveniens as a means to get rid of a case b/c they think it is better of dealt somewhere else. The doctrine fits nicely into the concept that there are situations where we wont exercise to adjudicate

c. Jurisdiction to Enforce—maybe this is being done by a sheriff but it is the application of some means of coercion or compliance. The rules we tend to follow are that you have to give reasonable notice to whoever you are enforcing against. The addition rule that comes into play is consent of a foreign country when something is happening in their territory. 

(2) Acceptable Bases of Jurisdiction under Int’l Law (Rest. 3rd §§ 402-404)

a. Murphy’s Law=For the sole purpose of promoting the well-being of Iraqi nationals, US District courts shall have jurisdiction over claims by Iraqi nationals against each other for losses from March 2003 to March 2006.

b. Territorial principle: States have jsd. over property, persons, acts, or events occurring within their territory (Murphy’s law is not sustainable under this priniciple)

i. Subjective: jsd. over acts begun within territory but consummated outside (drug trafficking)

ii. Objective: jsd. over acts begun in another state that are consummated or produce grave harm or substantial impact/effects within state (Anti-trust laws where price fixing occurs in another country and has a substantial impact on US consumers)

iii. This principle recognizes that the country where the conduct occurs can regulate but it is not exclusive

c. Nationality Principle: States have jurisdiction over persons or things that possess its nationality anywhere in the world. (still no help for Murphy’s law unless it was changed to make it applicable to Americans who hurt Iraqis abroad)

i. In the Blackmear case, where American refuses to show up to ct and held in contempt, ct says the American has certain duties to his country and he can be fined for contempt abroad. This is not an invasion of France’s rights so nationality jurisdiction is permissible and this type of jurisdiction is widely accepted (on vessels and aircraft).




(a) In common law countries, this is not invoked a lot to deal with citizens abroad. 

ii. This also includes the ability to regulate corporations. As far as the restatement is concerned. (§ 414) pg 1116

(a) Can’t regulate foreign subsidiaries without a reason like substantial impact/regulatory scheme or exceptional case (eg—Conference on drilling off the coast of Cuban held in a Mexican Hilton subsidiary( US gov’t says we have sanctions tell them to kick the Cubans out).

d. Passive personality principle: Right of state to exercise jsd. over foreign actor committing act outside territory where victim of crime (or person harmed) is nat’l (murphy’s law still not ok under ppp)

i. Controversial and not widely used.

ii. When it is invoked, it is not with respect to routine matters & tends to be terrorist actions (seizing planes) that affect your nationals.  Much less likely to say anywhere in the world where one of my nationals is murdered, I take jurisdiction. 

iii. United States v. Fawaz Yunis: Hijacking Case. The statutes that Congress adopted were so clear that we don’t have to get into what int’l law says.  If the defendant is right that this didn’t fall within the passive personality principle, then the US shouldn’t have exercised jurisdiction.

(a) Defendant said this was not an action taken specifically against US nationals ( although two US nationals may be enough. Court agreed.

e. Protective principle: State has right to exercise jsd. over conduct outside its territory by non-nat’ls directed against state’s national security, secrets, or integrity

i. Traditionally directed against counterfeiting (currency and documents) and espionage

f. Universality principle: All states have jsd. over class of crimes so heinous or against humanity that anyone who gets hold of the perpetrators can grab them regardless of nationality. (Murphy’s law is still a no go)

i. Gen’ly includes piracy, genocide, slavery, crimes against humanity

(a) Apprehending state is obligated to either prosecute or extradite

(b) ex—Israel’s abduction of Eichmann( they thought they have universal jurisdiction  they couldn’t get him on anything else. 

ii. Pinochet Case: There you have lots of different issues. The core of the reading is that torture is a crime that rises to the level of jus cogens and he talks about this in the context of the Torture Convention. 

(a) What you see in the torture convention is a definition, you must create courts/statutes to prosecute, and if the guy turns up, you must extradite or prosecute them (aut dedere aut judicare principle). This is found in 13 terrorism conventions. 

(b) This doesn’t have to be a jus cogens. If you can reach a conclusion that it is jus cogens then it fits but this is not a box that you have to check off.

*** The fact that you have these jurisdictions does not mean that every country has them. Don’t assume there is a nationality principle in the country. This is what the int’l law says that states can do but it does not mean that states have exercised this under their national laws. ***

(3) Balancing of Interests (“Reasonableness Test”)

a. Reasonableness test: If you have two states who have the ability to exercise jurisdiction, you want to take into account that you want to promote good relations of states. Shouldn’t exercise jurisdiction unless it is reasonable to do this.  Exercise of jurisdiction must be reasonable


b. Even where one of the bases of jurisdiction was present, have to balance interests of both states

(a) Restatement 3rd § 403: Factors: balancing test

1. Link of activity to territory of state seeking to exercise jsd.

2. Connections between state and actor or those protected under statute

3. Character of activity to be regulated

4. Justified expectations

5. Importance of regulation to int’l systems

6. Extent to which regulation is consistent with traditions of int’l system

7. Extent to which another state may have interest

8. Likelihood of conflict with reg. by another state

(4) Testing the limits: Applying the objective territorial principle (limits on jurisdiction to prescribe)

a. Basic Idea: This principle is that if an action happens outside of your territory and cause an effect inside your territory that might be a territorial principle.  This is when you look at anti-trust law; securities law etc. It may not have a direct effect on your country but it may have some sort of economic effect. The question is if you try to regulate that conduct, is it ok.

b. US v. Alcoa: The conduct (quotas, price fixing) involved occurs in Europe and they are doing different kinds of things to effect the supply of aluminum.

i.Held: Must have intent AND action (you must have acted on that intent to have effected the US)

(a) They are balancing out saying that if they have not harmed us then maybe it is not a good idea to be involved, but if they do get involved with our stuff then we do want to step up and regulate our activity.

c. Hartford Fire Ins. Co. v. California: London Reinsurers undertook actions in UK (ok under UK law) that US charged violated antitrust by fixing mkt. for US ins. cos.US charged under Sherman Act.
i. Held: SC dismisses. Souter changes the system from ALCOA and asks if there is a true conflict b/w the laws; it is reasonable to use anti-trust laws b/c no true conflict btw US & UK law; court says that no conflict exists “where a person subject to regulation by two states can comply with the laws of both.” Scalia uses the balancing and says it is not enough.

d.  F. Hoffman-La Roche Ltd: The court confronted with a fact pattern with conduct occurring abroad but couldn’t establish that conduct was impacting US. They say we can reach abroad, but application of anti-trust is reasonable in so far as they address an anti-trust behavior that hurts us. So they continue to use Alcoa balancing.

e. Helms-Burton Controversy: Adopted in 1996 designed to discourage foreign commercial activity in Cuba (not US activity). Europeans were not happy and brought a case and said this was unlawful. Was this an ok application of US law? Different views; Even if you could fit it into one of the jurisdictional principles (doubtful), it fails the reasonability test. 

(5) HYPO: how do you deal with these principles?

(1) Does the US have a law ?

(2) What is the int’l jurisdictional principle that makes that law ok ?

(3) Example

i. Conduct in US: territorial: unchallenged

(a) American kills Mexican

(b) Mexican kills American

(c) Mexican kills Mexican

ii. Conduct outside

(a) American kills Mexican: nat’lity

(b) Mexican kills American: passive

(c) Mexican kills Mexican: universal; protective

(d) American kills American: nationality or universality as long as it is in the books.

B. Sovereign Immunity from Jurisdiction in U.S. Courts

(1) Absolute Theory: Schooner Exchange Case


a. When is it ok for the US Court to allow an action against a foreign gov’t ?

b. Historically states generally had absolute immunity (each state refused to exercise jsd. over other sovereigns unless consented to)

i. The Schooner Exchange v. M’Fadden (1812): SC unanimously returned to France warship that had been seized by US citizens in US waters.
(a) Sovereign has jurisdiction over people within its territory, but vessel belongs to sovereign

(b) Marshall says we are trying to avoid friction with other states and we want reciprocity from the other side. Marshall declares absolute immunity but he says we have jurisdiction over anything in our territory.

ii. Immunity came under some pressure in lower cts. in early 20th C.

(a) Berizzi Bros. Co. v. The Pesaro (1926): DC ruled that Italian gov’t had no immunity in commercial act. Relied on Dep’t of State’s request that immunity not be granted.

1. SC overturned DC ruling: rejected executive’s position

(b) The real turning point came during the Second World War. When the state department came before the Sup. Ct., the state department said if you won’t accord immunity then we will. This leads us into the restrictive theory area. 

(2) Restrictive immunity

a. Tate Letter: State reexamined policy of absolute immunity in 1952 and decided that the Dep’t would thenceforward follow restrictive theory.  Establishes distinction btw public acts (immune) & private acts (generally not immune).

i. Most states, including US and other absolutists had in any case waived immunity in certain suits, esp. merchant vessels

ii. State Dep’t began negotiating bilateral treaties waiving immunity for state-owned enterprises engaged in commercial disputes

(a) Free world tended to support, in contrast to communist states, which adhered to absolutism.

(b) Communist states: had few enterprises that would be subject to suit.

iii. Problems with implementing Tate Letter and State procedure lead to Foreign Sovereign Immunities Act of 1976

(a) Difficulty with distinguishing between private and public

(b) Dept. of State would make the decision on who got immunity & cts went with them

1. Political issues would inform decision so inconsistent




(c) So the legislature and executive were willing to implement the FSIA

(3) Foreign Sovereign Immunities Act (FSIA)

a. Overview: Amerada Hess Case

i. Aims: Codifies restrictive theory and Transfers determination from executive to judiciary

ii. Jurisdictional statute: This is a jurisdictional statute: it is creating jurisdiction in courts over certain cases. This statute is not providing you with a cause of action.

(a) Unless you can get past the issue of Court Jurisdiction, the Cause of Action, and Immunity, you can’t get to the issue of money.

(b) FSIA tells you that Art. III courts do have jurisdiction over foreign govts. §1330. It further says that you have to do it in accordance with immunity or lack of immunity in 1605-1607. It is linking these two components; what it is not doing is actually telling you that you have the ability to sue foreign state. If you want to try to sue the state, you have to find a statute or basis for that being a cause of action. If you don’t have cause of action to strip the FSIA of immunity, you are out of luck.

(c) HYPO: you are catering a party for the Swiss embassy. They do not pay you. If there is court jurisdiction and immunity, you have to make sure there is also cause of action (DC code or anything that says there is a breach of contract).

iii. HYPO: if you are walking down the street the Swiss ambassador wacks you over the head, you want to sue the Ambassador. This is not the FSIA and for these immunities you have to look at other stuff not discussed in class.

(a) Head of State Immunity  federal common law in the US is about head of state immunity. If you have a foreign head of state getting sued in the US, it will go to the federal govt. If you are sitting head of state, you can’t get sued.  Former officials lack immunity

iv. Argentine Republic v. Amerada Hess Shipping Corp: Libyan-registered vessel traveling from US round Cape Horn to Alaska was attacked by Argentina during Falklands War. Ship owner sued for tort under CIL and Alein Torts Act

i. Held: Congress intended FSIA to be sole basis for obtaining jsd. over foreign state in US.

(a) Must be applied in every action against foreign sovereign to determine whether exceptions to immunity apply

(b) Without any exceptions, then no jsd.: out of US ct.

b. Statute: 28 USC §§ 1330, 1332, 1391(f), 1441(d), 1602-1611

i. § 1330: DCs have original jsd. in any non-jury civil action

ii. § 1441: DC can remove from state to fed. ct.

iii. § 1603: What is a foreign state?
(a) Foreign state: includes local gov’ts, agencies/instrumentalities, political subdivision

1. Instrumentalities or Agencies: state-owned enterprises (an organ of the state when half the shares owned by state) 

2. The Swiss ministry of catering ( if 51% owned by the gov’t. If there is close enough relationship, then this litigation about whether it is really an agency or instrumentality of a foreign gov’t.

(b) Commercial activity: regular course of commercial conduct or particular commercial transaction or act.  Determined by looking at nature of activity

(c) § 1604: Generally foreign states immune from suits

1. Absolute immunity: default rule

(d) § 1605: gen’l exceptions to immunity

(e) § 1606: no punitive damages, except for terrorism exception

(f) § 1607: counterclaim: if state brings claim in US ct., then denied immunity for any claim within exceptions; that arises out of same transaction; or any claim up to amt. of that state’s

(g) § 1608: can’t get a default judgment unless the judge is satisfied with evidence that your claim isn’t good enough.

(h) § 1609: gen’ly assets of foreign gov’t immune from attachment and execution

1. § 1610: exceptions to immunity from attachment: must be going after property used in commercial activity

(1) Must be paired with § 1605 exception

(i) § 1611: certain types of property always immune: foreign military, central bank, NPOs

c. Exceptions to immunity (§ 1605)

i. Waiver ((a)(1)): Foreign state is not immune where the state has waived its immunity.

(a) Express: treaty or contract (best means of avoiding conflict over immunity)

(b) Implied: Where state has indicated willingness to be subject to suit

1. E.g., where nation has agreed that law of a particular nation governs a contract; files response without raising defense of sovereign immunity

ii. Commercial Activity ((a)(2)): most widely invoked & litigated and what you look at if you can’t find a waiver.

(a) Three Components

1. Commercial activity carried on in US by foreign state

2. Act performed in US in connection with commercial activity of foreign state elsewhere

3. Act outside US in connection with commercial activity elsewhere but that has direct effect in US

(b) Weltover: Argentina keeps trying to restructure its debt and eventually the banks say, pay us and Argentina doesn’t pay. Eventually, they sue in the US. They grab a hold of the three components. Conduct outside the territory of the US.  

1. Argentina says argues that it is one not a commercial activity (this is a state crisis that they are fixing/they are not playing in the global financial markets) and it doesn’t have a direct effect. Scalia says don’t look at intent, you look at the nature of the acts. Here, a private party could have restructured debt so Argentina acting like a private party. This is the nature of a normal commercial activity. The Direct Effect Component( the money was supposed to come to NYC on this day—direct effect.

(c) Saudi Arabia v. Nelson: American citizen hired to manage hospital in Saudi Arabia and brought safety problems to attention of superiors. He was arrested and tortured, allegedly in retaliation. He had signed an employment contract in the US.
i. Held: Ct says the acts of police aren’t commercial acts, so this is not under the scope of FSIA. A claim based on a commercial activity—is the contractual relationship & this case isn’t based on the contract.  It is based on the acts of torture or abuse.  He didn’t sue because disputes under the contract had to be litigated in Saudi Arabia.  

iii. Expropriation ((a)(3)): If you can show that the property or proceeds that were expropriated showed up in the US, then you can sue them or certainly an agency or instrumentality abroad and that instrumentality is in the US, you can go after them. 

(a) These cases are very small in number. Recall Sabatino –this is the kind of case where it arises. 

iv. Inheritance/Immovable property ((a)(4)): you have a case of inheritance or piece of land and one of the parties in the case is a foreign govt, they are not going to be able to claim immunity. You should be able to figure it out as long as the foreign govt is in play. This has been around for a long time. Even back in the Schooner Exchange case.

v. Tort Exception ((a)(5)): seeking damages for personal injury or death or damage to or loss of 

property occurring in US and caused by tortious act/omission of foreign state

(a) Except: claim arising out of malicious prosecution, abuse of process, libel, slander, misrepresentation

(b) Discretionary function doctrine=if a gov’t official has a choice btw A or B we don’t want to chill that choice. Think about Amerada Hess.

(c) Big one: Traffic Accidents in D.C.

vi. Enforcement of Arbitral Agreements ((a)(6)): lets you enforce arbitration agreements

vii. Terrorist State Exceptions ((a)(7)): money damages for US nat’ls for personal injury/death caused by torture, extrajudicial killing, aircraft sabotage, hostage taking, where state declared state sponsor of terrorism

(a) If it has been done by a govt against you and if that govt has been designated, by the state department, as a state sponsored terrorism. There are six: N. Korea; Libya; Cuba; Iran; Iran; Sudan; Syria.

(b) Alejandre Case (where adopted): Brothers to rescue Cubans on the high seas. MIGs from Cuba blow them out of the sky. 3 of 4 pilots bring an action against Cuba. If it is inside the territory of the state, you have to make the offer to arbitrate to the impacted state. The courts run through the basic criterion of the Terrorist state exception.

(c) HYPO: if the planes had been over Cuba and they shot them down; there is another requirement that will kick in here. 

1. It has to be outside the territory of the state; if it is inside do you foreclose them? You have to make the offer to arbitrate.  Notebook: §1605(B): you have to “afford” and if they do not do it then you can bring the action. 
2. This was not driven by int’l law, then we might want to be more careful etc. but it does lead to the bigger question of whether this exception is permissible at all. Intl law is comfortable with the idea of waiver and the idea of commercial activity.

(d) Many countries keep reserves in the US and when the diplomatic relationship breaks the US will try to freeze many assets in the US such as reserves or properties that might be present in DC or in NY. A lot of the cases coming out of those terrorist state actions have turned on whether those judgments can enforce the bits and pieces of aspects present in the US. 

1. State Department would say at whatever point we would renegotiate with that country then we would find some agreements b/c they probably have some US assets.

[NEED UAE FISA NOTES( MAYBE ASK ALEX OR JASON( I THINK ITS IMPORTANT]

V.  Studies of IL in certain subject matter areas 

A. International Responsibility and Remedies

(1) State Responsibility Generally

a. Background: basically, tort law of states. When will a state be responsible for a breach of law, when can conduct be attributed to a state, and what are the consequences that will flow from that breach ? What are the remedies flowing from a breach? And then countermeasures, when one state breaches, what counter measures can the other state use?

b. Primary v. Secondary Rules

i. There are lots of primary rules out there in int’l law that speak to substantive areas of int’l law. 

ii. Secondary rules help us determine primary rules. We do need to have secondary rules as a backdrop to the primary rules b/c primary rules will not spell out everything in the outline for this class today.

iii. Need secondary rules to back up the primary rules. Secondary rules come mainly from customary international law. CIL comes a lot from case law. Remember PCIJ preceded ICJ. PCIJ is the first court that started going through the second rules.


c. 2001 ILC Articles



a. Background

i. Starting in 1956, influential private org. of distinguished jurists who come together to consider codification of IL and decides to develop a set of rules on state responsibility.

(a) Reasons why when we look at these articles we are not just looking at international law. It is natural that you would want to grab a hold of a thing that is sort of like a treaty. However, it is not a treaty b/c states did not draft these articles. Individuals drafted these articles and states gave feedback. It is not clear what will happen to this. Crawford thinks it should not be turned into a treaty. He thinks half of states in world will ratify it and half will not. Professor suspects these articles will serve as the template in rules of this area.




ii. Finally passed in August 2001, but controversial b/c don’t just reflect CIL.

(2) Attribution of conduct to the state


a. ILC Articles 4-11: what conduct is attributable to a state ?



i. Art. 4: State organ’s conduct is considered an act of the state.



ii. Art. 5: conduct of persons or entities exercising elements of gov’tal authority

(a) Entities not organ of state but which is empowered by that state to exercise power

iii. Art. 9: conduct carried out in absence of default of official authorities

(a) Conduct imputed as act of state where authority exercised in absence or default of actual gov’t

iv. Art. 10: Conduct of insurrection movement that becomes new state shall be considered state conduct. 

v. Art. 11: conduct acknowledged and adopted by state as own

(a) Seems most relevant with entity not related to gov’t, BUT seems to imply affirmative action by gov’t to adopt

(b) This is probably the best provision for Bin Ladin hypo. 

vi. When we think about conduct: think about actions but also think about omissions over a period of time. Look at Articles 1-6. Omission could make them complicit. Ex. Article 4: omission. If you think the Taliban should have known that this was the kind of thing happening, then their organs (military, police etc.) failed by omission to pick up these guys and you can make the conduct attributable to them. This is Article 4 or 5. 

(a) Ex. Corfu Chanel: Albania knew that mines had been laid in the Corfu Chanel and failed to tell the UK and that failure was a breach of int’l law. Can you analogize that to Al Qaeda? You know that Qaeda does nasty stuff but you don’t know that they are doing 9-11. Supposedly the Taliban govt did not know they were doing that –9/11. If that is the standard then tag the govt of Afghanistan. You have to show that.

vii. Do we see in articles any reference to nationality as being relevant? No. Articles take the approach that you have a govt of the state and then you have the people. We are not asking about the nationality of these people; we are asking about the connection b/w these people and the govt. IF the govt has deputized foreigners to go off and do something, this can be attributed to the govt. 

b. Can bin Laden’s acts be attributed to Afghanistan?

i. Facts: After Sept. 11, US demanded Afghanistan turn over bin Laden.  Afghanistan refused without evidence.  Said would evaluate evidence, either turn over, prosecute itself, turn over to Islamic ct., if evidence sustained allegations.  US invaded Afghanistan for harboring bin Laden. Imputed bin Laden’s behavior to Afghanistan

(a) Article 11: Govt adopting the act of the Taliban/Al Qaeda. Article 11: does it trigger before you want bin laden or after? Questionable. Not clear on this.

c. HYPO1: Article 4: if the US DoD goes off to attack someone, then that is an organ of the US govt and there is no issue of attribution. 

d.  HYPO 2: If you are in the Tehran airport I 1979 and you want to try to argue that Iranian govt is responsible for you having had property stolen what article do you want? In a break down of law and order if the a govt allows people to act, then you can tag the govt with some sort of conduct. You would look at article 5.Article 10 could work if people become part of Iran. Article 9 would work. For article 5: you have to show that the govt of Iran empowered the individuals. It would be harder than Article 9.

(3) When is Conduct a Breach? 


a. ILC Art. 1-3, 12-19 (Art. 3 says wrongfulness governed by int’l law & Art. 12 defines breach)

i. “Intentionally wrongful acts” entail state responsibility.  These Articles give you a better sense about what intentionally wrongful act means (eg—role of fault)


b. Role of Fault

i. These articles don’t tell us what happens if people do something and it was not their fault. So if it doesn’t say then go back to the primary substantive rules.

ii. Ex-- Kansas police dept. pick up Brazilian ambassador b/c they think he is loitering, and they put him in jail. Under Vienna Convention, you are not allowed to arrest an Ambassador. So, if you need to ask if this is a violation of that obligation, you might ask yourself were they really at fault? Is this strict liability: by throwing him in jail they breached or should they be competent of their breach to be held liable.

iii. Ex2-- Ex. Seattle Washington: following all standards for safety in plant. Plant has a meltdown and nuclear cloud goes into Canada and does all nasty things to Canadian crops. Is it relevant that there was no real fault here? Is it a strict liability or something else? These articles of the ILC do not answer that question. Where would you go to answer this question? You would have to go to particular subject matter areas, but the problem is that the primary might also not answer the question. Look to see how normally are these practices dealt with in the field.

(4) Circumstances Precluding Wrongfulness

a. ILC Art. 20-27: Keep in mind that whatever the primary obligation was; that obligation stays in place. If there is an excuse, you can get out but if the situation changes, the primary obligation is not terminated. 

i. Art. 20 (consent): in most situations that send military troops in another state will regarded as violating Article 2 of the Charter. But if you can say that we had a mutual defense agreement or a status forcement agreement etc.; whatever allows that state to go in then state 2 has consented. When those agreements are terminated then that primary obligation under Article 2(4) kicks.

(a) Question of when you can imply consent: does consent have to be connected in any fashion to the will of the people. Lets assume that S2 (second state) is governed by a dictator/despot. You have a popular uprising against the govt. Can S2 give consent to the introduction from the state abroad. It does matter what the people want and not just the state govt. Others say that if you are the govt of the state then it does matter. That is more of a traditional way of looking at int’l law. It is less tuned in to the rights of the people.

ii. Art. 21: Self Defense: (another justification): normally you are not allowed to send planes to bomb other. If it is US v. Japan and US is going in to attack Japan b/c Japan attacked Pearl Harbor, then US action is permissible under Article 21 of the ILC.

iii. Art. 22: talks about counter-measures. Note here that in the event that you are taking lawful countermeasures that you can do that even though standing alone you would be taking a wrongful breach.

iv. Art. 23 (Force Majeure): occurrence of an irresistible force or of an unforeseen event beyond the control of state should let the state out of its responsibility 

(a) Ex—Assume that India has a treaty obligation to allow a foreign state to come and use one of its ports; then the Tsunami happens and the port is gone; the ufe will say that it’s material impossible



v. Art. 24 (Distress): situation in distress where there is no other reasonable way of saving lives.

(a) HYPO: state 1 has an aircraft that is supposed to go to state 3 but on route runs into a huge storm and diverts to state 2 without consent from state 2.

(b) Ex. Rainbow Warrior Case: (New Zealand v. France): Deal that came out of arbitration: they would be send to a particular island in the pacific

1. Try to both operatives to France claiming distress & FM( There was a medical need for the guy and the girl was pregnant (but this was not immediate enough).

2. Take him to Paris and never back to Hao. Professor said that they still have this primary obligation; kick them back to the island. For the woman: they let her stay but the tribunal said that she should not have been taken to France to begin with. They should have gone to New Zealand to say this is the situation; this is what we need to be done; France must show good faith with New Zealand.

vi.  Art. 25 (Necessity): safeguard against “grave and imminent peril” or “essential interest”(bigger threat to states’ interest that losing a few lives—ie ecological damage)

(a)   Ex—Wreaked ship leaking oil off coast. The ship owner says I don’t want you to blow my ship up. So normally, you can’t blow up other ships on the high seas. You say I had an essential state interest in my ecosystem ( therefore it is an “essential interest”

(b) Case Concerning the Gabchikovo-Nagymaros Project: Hungary and Czechoslovakia agreed to build a damn. At the same time, Czechoslovakia split up and the issue is between Slovakia and Hungary. Hungary has just become more democratic and wants out because of environmental concerns. Tries to use grave and imminent prong. H:  ICJ says this is a long-term problem and you can do lots of things short of jumping out of this agreement.

(5) Reparation for Injury


a. ILC Art. 34-39: every wrongful breach should give rise to reparations.

i. Art. 35 (restitution): If state two takes the property of state one, then the first option may well be return the property.  Especially if it is a situation of wrongfully seizing people


(a) Tribunals are more likely to go with compensation b/c of sovereignty concerns.

ii. Art. 36 (restoration): Lets say that there is a person in S1 and there has been some injury that has been fashioned. S1 is perfectly entitled to seek damages that were caused directly to it. Lets say that S1 actually employed this individual and trained him to be a pilot for the airforce. That is a direct injury of the state. You can have a few different components: injury to the individual and to the states. Typically the money is passed on to the individual although intl law does not require that.  For business, if your subsidiary was seized, look at the book value.


(a) no punitive damages

iii. Art. 37 (Satisfaction): if you have committed some kind of affront (to the sovereignty or integrity of a state), then some kind of satisfaction should be provided. It is violating some aspect of int’l law.  Could offer an apology or maybe something more elaborate like disciplining parties involved.

iv. Interest: if you are before an international tribunal  payment is due: that is the starting point. The temporal thing going on here is what may have occurred at Date 1 and the tribunal’s decision might be at date 2. The number that the tribunal picks at date 2 will probably be an amount that was on play on date 1 and added to bring to date 2. 

(a)Ex. Elsi was worth $10 on Date 1. Tribunal will award a set sum with an added value for time plus interest such that you don’t actually know what the final sum will be until the final amount is paid. How do they pick the numbers for bringing the amounts up? Depends on the tribunal. Look at economic factors. One thing that is maybe unfortunate is that intl law tends to favor simple interest: if it is 6% that you pick and then 6% next year. In normal situations the interest is compounded interest. If you want that, it is a tough sell with a lot of intl situations.

(6) Procedural Requirements for bringing a claim

a. ILC Art. 42-48: Focus on the issue of what happens when the state really represents the interests of an individuals (its nationals).

i. Art. 44(a): if the person is not your national, you can’t bring the claim. What is less obvious is what to do in situation when injury occurred you are French and then when claim is brought you are American and then you become Canadian at the point where the tribunal will render the claim. The continuous nationality rule in international law is that the nationality has to be continuous from the point the claim arises to the point where the tribunal renders the award. 

(a) This means you are really in jeopardy if you start changing nationalities in the middle of a claim process b/c no govt can bring on a claim. Think about this in terms of corporations: corporations consolidate and consolidate and do change nationality in the sense of assigning over and over to different countries. It is more a question of who is properly situated to bring a particular claim 

(i) If the alien is stateless, has nationality of the state alleged to have wrongfully or, although formally a national of the espousing state, his/her nationality is not entitled to recognition on the int’l plane the claim will have to be dismissed.

(ii) if dual: may file claim against a third state. Dual may not sue other b/c either state is free to treat individual as national.

(b)Difficult to get a gov’t to take up your claim and when it does, it is called espousal.  Then also need continuous nationality & exhaustion. Then the gov’t takes over your claim meaning that if the gov’t settles you are done! In the US, if you just get 5 dollars from a settlement fund, cts won’t let you sue again or gov’t b/c you didn’t get what you think you deserved.

(d) Exhaustion of local remedies: remedies available in S2 before S1 could take up the claim. If S1 has those courts, you are supposed to go to those courts. If you lose, you are supposed to go to the highest appeal. Remedies that are effective; if you can establish for example that Chile in 1970s tried to pursue such a claim, it would be impossible.

ii. Article 46-48: discussion of harm: yes, you have to experience some sort of harm; otherwise you will not be able to bring some sort of standing of the claim. Ex—If you have a bunch of states that are a party to a bunch of human rights treaty and a country (S1) harms its own people in some way, it is regarded b/c you are party of this treaty that those states have some sort of interest b/c of failure in the treaty. Can bring a claim against the state bringing a violation.  

(a) Some states have considered harm to be an Obligations erga omnes—against all –human rights—owed to the global community giving standing for failure to abide by conventions. (think Belgium)

(7) Countermeasures


a. ILC Art. 49-54

i. Countermeasures can be taken in response to breach by other states, BUT they must be proportionate.

(a) Consider ok because there is no regularized enforcement or dispute settlement in int’l law

(b) Once the other state complies, countermeasure is no longer effective.

ii. Nagymaros (Countermeasures Context): Given that Hungary walked away is an acceptable countermeasure for Slovakia to make its own waterworks?  The court said diverting the water to Slovakia is not an appropriate countermeasure.

iii. Air Services Agreement Case: Pan Am flying aircraft into Paris and then they wanted to fly into the UK get on bigger planes and then fly to Paris. The US thought France was violating a Bi-lateral agreement. The US blocks certain flights by France to the United States. Part of France’s argument is that we have agreed to arbitration. So in the meantime, we are going to maintain our countermeasures. This is perfectly fine.

B. Human rights: Substantive Law

(1) Foundations

a. Pre-Nuremberg Charter (before 1945)

i. Initially, we were only concerned with other states beating up on our nationals


(a) Int’l std. of justice developed as to those aliens (ie—diplomats)

(b) But how any state treats its own citizens is domestic matter only

ii. Principle was to some degree undermined in 19th, early 20th C (never brought into IL)

(a) Major-power Intercessions: demand by domestic constituency


1. See the idea of people v. their own gov’t.

(b) Int’l obligations to respect freedoms for ethnic minorities

1. League of Nation’s mandates after WWI: commitment to promote local welfare


b. Nuremberg Charter

i. The Charter allowed the tribunal to prosecute for aggression (state against another state), committing war crimes (impermissible under the laws of war against another state—ie butchering prisoners of war), crimes against humanity committed against any civilian populations (germany against germans) during the war or before it.  This is the first time we see people going after people in their personal capacity and punish them as individuals.

(a) This creates the field of human rights and in its wake, we see a bunch of NGOs, smaller/medium states show up at UN charter conference and demand human rights, it is included in the preamble—“recognizes fundamental human rights and dignity and the worth of the human person.”  And individuals, the “peoples” are chartering it.

(2) Global instruments

a. UN Charter

i. Art. 1

(a) § 2: develop friendly relations based on equal rights, self-determination (decolonization)

(b) § 3: promote int’l cooperation

1. “…well-being” = link b/w promoting peace and human rights. Promoting self-determination and human rights is important to create a society where we have less warfare!!!

ii. Art. 55: UN shall promote universal respect for and observance of HR, fundamental freedoms

iii. Art. 56: all members pledge to work to achieve purposes of Art. 55

iv. There is no meat to any of these declarations because they don’t tell us what the fundamental freedoms and rights are so we have the Universal Declaration.

b. Universal Declaration=sets out a whole series of human rights

i. To the extent that there was some uncertainty, you now have a pretty good argument that those things include things like this. This means you now have more meat on the bone but this still leaves a lot of unanswered questions: what is torture, what is unusual and cruel treatment. What is an arbitrary arrest etc. The universal declaration did not answer those things

ii. Adopted by GA in 1948, But NOT BINDING: states wouldn’t agree to as treaty



iii. Two ways to argue that it captures legal norms




(a) This is CIL: nat’l courts and constitutions refer to the Declaration (Filartiga)

(b) Treaty Obligation: States pledged to cooperate with the UN charter/treaty, this explains the charter( it is a supplement to the treaty!



iv. Important Articles:

(a) Article 5: “No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”




(b) 
Article 9: “No one shall be subjected to arbitrary arrest, detention or exile.”
c. Covenants (ICCPR & ICESC)

i. Int’l Covenant on Civil and Political Rts. (adopted 1966, effective 1976); 150 parties

(a) Focus: The ICCPR enumerates a lot of civil and political rights. Each party to ensure all individuals the rights recognized in the present conviction.  This introduces some issues of interpretation. Does the ICCPR apply or not? Human rights groups say no that it not right. It is meant to be more expansive. See explanations of arrest & detention §§1-3.

(b) Optional Protocol I: allows individuals to petition human rights committee

(c) Optional Protocol II: bans death penalty (obviously US has not joined these protocols, but has ratified the covenant; said Art. 1-27 not self-executing)

ii. Int’l Covenant Economic, Social, and Cultural Rts.; (adopted 1966, effective 1976); 150 parties

(a) Focus: broader economic issues includes right to work, social security, welfare

(b) Implementation: very unusual allowance

1. Art. 2: allows states to implement to extent of resources

(i) Troubles HR advocates: allows states to water down 




© US never ratified, considered too socialist, communist

d. Other Key Human rights treaties

i. Genocide Convention (US a party)

ii. Convention on Elimination of All Forms of Racial Discrimination (US a party)

iii. Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)

(a) US: Carter signed, but Senate hasn’t advised/consented b/c of what the committee has done

1. E.g., Cmte. criticized Belarus for considering establishing mother’s day; China for criticizing prostitution; Croatia for limiting access to abortions

2. Addresses highly politically charged areas

iv. Convention Against Torture (US a party)

v. Convention on the Rights of the Child

(a) US: signed, not ratified (b/c of juvenile death penalty –now no longer an issue)

1. But has joined Protocols on prohibiting child soldiers and sales



vi. There are also regional conventions on human rights except in Asia!

e. Customary int’l HR law

i. Many conventions are widely adopted, but still states that don’t accede so you may have to construct an argument under CIL.

ii. Some recognition that treaties form IL norms that bind even non-signatories

f. Derogations (Lawless Case): States have rights to derogate, but the issue of derogations typically comes up in the context of looking first in the actual right that is an issue in the treaty.  

i. Two arguments for derogation: (1) Reasonableness( One way in which states might appear to be in compliance and derogate from obligations is to take wiggle room that it gives them. These are not absolute rights; (2) Emergency( The other version of derogation is that most these treaties allow you set obligations aside in a time of crisis that threatens the life of a nation.

ii. Can’t derogate from certain provision. Non-dirigible rights (=chapter 6, 7, 8, 11, 15, 16 and 18) like torture

iii. Lawless Case: Ireland basically interns IRA members—the Irish invoke powers under an Irish statute. They seize people and intern them with no evidence. This is the very first case before the ECJ. H: Ct. says this is ok if this is a bad situation that can only be handled by internment then it is ok. But if they could have taken them to court then they would have had to do that. They are comforted by you could get out of internment if you swore that you wouldn’t do anything bad. Think about para. 37 & 38.

(3) US Adherence to Human Rights Treaties

a. Has not joined the inter regional commission on human rights. So we are in ICCPR, Convention on Genocide, Convention on Torture, CERD.  US did not join Rights of a Child b/c of states rights issues.

b. One problem is that the US constitution cannot be amended by a treaty.  So one issue is that the US has to be concerned about whether it constitutionally can join the treaty regime. Because of federalism, a lot of criminal and civil law is left to the states. 

i. The United States also doesn’t do this because it sees itself as a city on a hill. Then you get into isolationist attitude.  There is a duality—it is all over the place but there is a deep seated strain in American foreign relations of isolationism (not exposing yourself to the world).  To the extent that there is that strain, it will come out in every discuss of joining treaties

c. ICCPR RUDs (reservations, understandings, and declarations): use to carve out things we have a problem with.

i. An example is the RUDs on the ICCPR( look at the first reservation—the senate’s advice and consent subject to these reservations.  Article 20 talks about not being able to engage in hate speech.  So the US says we will join up to this article but we will not join if it goes against constitution.  

ii. Look at the first understanding: constitutional laws guarantee allow discrimination when they are rationally related to a gov’t objective as allowed by our constitution.  The basic coda of rights are not self-executing. The US is still bound to the articles in terms of the rest of the world. One of the citizens can’t use the article to claim this kind of right.

C.  Human  Rights: Enforcement

(1) Inherent Weakness: if you beat up on your people, it doesn’t harm another state. So the normal things that happen in int’l law don’t happen here. 

a. Under erga omnes, there are obligations to another and states can take action BUT the issue is that states really aren’t motivated.

(2) Interstate Actions


a. ICJ/ECHR/ICHR

i. ICJ: Genocide Convention calls for ICJ jurisdiction. Bosnia has taken advantage of this in its suit against Serbia and Serbia counterclaimed against Bosnia.  This was done for the genocide convention but not others.  US had a reservation saying it doesn’t allow ICJ jurisdiction for genocide.  

(a) Remember the ICJ has advisory opinions—ie issued one for the Israeli law.  ICJ looked to human rights on the wall. 

ii. ECHR: European Court of Human Rights: individuals can bring complaints before the ECHR.  It can also issue advisory opinions if asked by the ICJ.  

iii. ICHR: The inter-American commission has bought into the existence of the Inter-American Court of Human Rights. These 25 countries, who have joined (everybody but US), are exposed to the jurisdiction of the court.  When it hears complaints, it can issue binding judgments.  It too can issue advisory opinions that can be requested by the commission.  


b. Interstate Complaints to Treaty Committees

i. These creatures are the products of the various treaties. They handle inter state complaints, receive state reports, comment on state compliance, receive petition from individuals when authorized. etc. Look at the treaty to figure out which they do.

(a) The people elected on committees are individual experts from academia ( people who have a history in the field and interested in pushing the envelope in the field.

ii. Committees: ICCPR Committee, Committee on Economic, Social & Cultural Rights, CERD Committee, CEDAW Committee, CAT Committee, CRC Committee 

iii. ICCPR Committee: Article 41 says that merely by joining the ICCPR—you have not accepted the system and are susceptible to an inter-state complaint system. There are 155 state parties and about 50 have filed these declarations including the US.  There has never been a complaint field under this system of the ICCPR—there is no enthusiasm to bring these actions.

c. Diplomacy; mobilization of shame

i. Means by which individual states can attempt to impose obligations

(a) Diplomacy: ambassadors talk to a state about the issues quietly (ie—letting dissidents free)

(b) Mobilization of shame: going public by berating or snubbing violators

1. Pressure to avoid being picked on as violator of norms. Some states care.

d. Economic/Military Sanctions

i. Economic Sanctions can be very effective depending on state imposing and enduring

(a) Common: to coerce states

ii. US: many instances where Executive opposes but Congress inserts into aid bills, etc.

(a) But sometimes Executive can play around with to avoid enforcing

(b) E.g., Religious Freedoms Protection Act

1.If state meets certain criteria, then Executive puts on watch list

2.If fails to rectify, then eventually sanctions imposed

iii. Military force (humanitarian intervention): infrequent to enforce HR (E.g., Kosovo; Somalia)

(3) Monitoring by Global Institutions


a. Treaty/Committee Reporting/Commenting

i. Certain treaty regimes establish cmtes. that receive state reports and monitor state compliance

ii. E.g., ICCPR, pt. IV

(a) 18 members nominated by states, but acting in individual capacity

(b) Receives reports from member states on HR conditions on the measures they have adopted to implement the Convention.

1. When Committee gets report, they review it and may ask for supplements and comment on it by asking the state to implement further measures or taking state to task for non-compliance.

iii. Dispute over authority of Cmte. to interpret ICCPR: b/c cmte. said that US reservations to the Torture Convention were not permissible and against the object and purpose of the treaty. Cmte. further found that reservations in opposition to purpose can be severed it without affecting ratification.

(a) US opposed opinion stating that Cmte. hasn’t authority and Misapplies IL on reservations: can’t just sever, but also may withdraw

iv. Protocol I: individuals can send communication to Cmte., which can then investigate

(a) But only real power is to report on what it thinks happened

(b) States are often way behind in their reports so there are large problems with the system.

b. UN Human Rights Commission

i. Established in 1946: rt. after UN Charter, BUT UN has voted to terminate

(a) Drafted UDHR and Covenants

(b)53 states elected by ECOSOC: Individuals serve in gov’t capacity, US on since inception (recently got kicked off b/c of Bush)

ii. Establishes working groups, subcomm’ns, rapporteurs to investigate specific types of HR

(a) Then report to Comm’n at mtg who adopts resolutions, decisions on situations

iii. Criticisms: Talk shop: no action; Hypocrisy: many members violate HR

iv. 1235 procedure: public process whereby the commission has decided to investigate a consistent pattern of gross violation of human rights. Some countries want to be on this commission to defend themselves and not get zinged by this procedure.  

v. 1503 procedure: this is confidential and relates to complaints from individuals (again there has to be a consistent pattern—do this quietly not to expose these individuals).  This does not need to some individualized remedy.   


c. UN Human Rights Council



i. Replacement for the UNHRC. Subsidiary organ of the GA which increases its importance.

ii. Charter says will not take into account cultural relativities 

iii. The Council also can look at situations of violations of human rights( not just gross and systematic pattern.  They will submit periodic reviews of states to the GA and not just take reports.

iv. Elected by a bare majority (US opposed b/c of Sudan). When electing members supposed think about their contribution to human rights, but can only get suspended by a 2/3 vote of the GA.

d. UN High Commissioner for Human Rights (est. 1993)

i. Human face to HR institutions 

(a) Appointed by SG with GA approval with due regard supposed to be paid to geography

1. Term of 4 yrs. with option to renew

(b) Reports to SG: in Secretariat & Coordinates UN human rights programs

e. NGOs: major player in both generating law and creating treaties; monitoring implementation

(4) Petitions by Individuals to Treaty Committees

a. Compare Committee System to ECJ: ECJ has real teeth. An individual can send a petition to the ECJ that your rights and being violated and X clause & the court can order your country to address it.  US hasn’t joined the first optional protocol of the ICCPR so not subject to petitions/complaints nor has it joined the inter-american court

b. US has not allowed individual petitions and UNHRC has received 100 petitions.  When they get those, there is admissibility question (exhaustion), well plead, and then the committee will look at the petition on the merits and then the committee prepares a report called views signaling the significance or legal repercussions on its views.  These views are not binding, but they are often used by US Courts.  Sometimes gov’t react b/c they have basically been told they are violating human rights. 

(5) International Criminal Prosecution: Petitions  we are going to allow people to play in int’l law, but this is opposite. [ASK BARBARA]

(6) National Laws/ Courts: E.g., Sosa Case

a. Sosa: DEA sent an official named Salarez to Mexico who is seized by narcotics officers.  Eye-witnesses told the DEA that there was a physician present who kept this individual alive to be tortured. The DEA wants them to hand over the physician so the DEA conspires to abduct the physician.  The physician decides to sue Sosa and the government. The heart of the case turns on the Alien Tort Statute  (Alvarez believes he was arbitrarily detained in the US).  

i. Supreme Court said that ATA was a viable statute to pursue these actions but it says that only certain actions qualify as a tort. The cause of action existed in int’l law.  Safe conduct, tax on Ambassadors, Piracy ( Blackstone.  Are we stuck with those three actions? Sosa tells us that we are not exactly stuck with those three.  We can reach out for anything that is defined with specificity in custom in the 18th century. 1789 torts are ok. 

(a) One is we do have some statutes enacted by Congress that we can look at what Congress views as violations of the law of nations and this decision cites to the law of nations.  State sponsored torture is a violation of the law of nations. Jus cogens—generally.

(b) Here, arbitrary detention was not one of those 1789 torts.

D.  Law of the Sea

(1) Grotius’s Freedom of the Seas


a. This is an old field of law( it is one of the original IL law areas


b. Grotius wanted freedom of the Seas b/c he was Dutch and his countrymen did not want not to be 

oppressed by Britain.

i. John Seldon: English scholar who opposed Grotius’s theory and wanted no freedom

c. Initially, jurisdictional theory limited to territorial sea (band of water abutting the coast)

i. Different theories of how wide band is: 3 or 4 nautical mi., etc.

(a) Cannon-shot theory: how far shot can go out to sea is how far state could enforce power

ii. Beyond this territory, seas are free and open

d. But technological advances forced scholars to rethink jurisdictional theories by mid-20th C.

i. I.e., oil rigs, mineral interests, fishing (incl. advanced means of finding fish, deep sea nets, refrigeration, wide-ranging fishing fleets)

(a) Interest in projecting power beyond narrow band to protect fishing, mineral interests, etc.

(b) Realization that treaties needed to arrange and organize laws of sea

(2) Third Law of the Sea Convention (UNCLOS III): 1982

a. Prior conventions

i. UNCLOS I: 1958: 4 treaties from UN conference 

(a) Territory sea: but didn’t specify width

(b) Convention on the Continental Shelf: but didn’t delimit width of shelf

(c) Convention on the High Seas

(d) Convention on Fishing and Conservation of Living Resources

ii. UNCLOS II: 1960: meant to close issues not finalized in 1958

(a) But no conventions: no agreement

b. Negotiation, adoption, and ratification

i. Convened in 1973. There were 11 negotiating sessions over 9 yrs. Ratified after 1994

ii. Creates structure to regulate all sea issues: zones

(a) Very complicated

(b) Over 140 states parties except US, Canada


c. U.S. Relationship 

i. The US did not ratify the 1982 law of the sea convention b/c of the issue of sea bed resources (minerals). The treaty created an authority and divees up the treaties to go to developing countries.  Then it was determined that it is incredibly expensive to mine and we have certain artificial ways of generating these metals. This was enough to allow most of the developed companies to come into to the law of sea. The Senate has not ratified the treaty on the law of sea. Even countries like the US say that it mostly represents customary int’l law.


d. Jurisdictional zones

i. The best way to approach understanding it is through jurisdictional zones. If you look at an overhead of the way this regime would operate from which operates a series of territorial zones.  All land masses and islands generate these zones.  Jurisdictional zones drawn based on baselines.

(3) Baselines (arts. 5-10, 13)

a. Baseline: point from which territorial zone measured. Normally measured from the low water line along the coast.

i. Problems arise as to bays, inlets, etc., and islands, reefs, etc.

(a) Does baseline go straight across or out to cover water feature, or must it conform to actual coast ?

ii. Art. 5: baseline is low-water line along coast

(a) Specific issues resolving water features

1. Art. 7: straight baselines. Basically, says you can do straight baselines by joining the points jutting out on your coast instead of following your coast.

(i) Ex--case where the UK fisherman want to fish in Norwegian waters and the UK is making the argument is to stick close in with your baselines and the court buys Norway’s argument. 

2. Art. 9: mouths of rivers

3. Art. 10: bays. Basically, have to pull back the line of the bay.

4. Art. 11: ports

(b) Article 121: islands are in the regime and they get the territorial, sea, shelf, but rocks don’t get the zone. You get fights about what a rock is.

iii. UNCLOS establishes zones based on baseline.  Gen’ly: as zone gets further from baseline out to sea, territorial state has less rts., as leads internally, rts. increase

(4) Internal waters (arts. 2, 8)

i. Art. 8: internal waters: Waters within territory of baseline are entirely within control of owning state

(a) Think about this as like the land territory. Whatever you can do on your land, you can do it on the internal waters

(b) But general practice that if crime is committed on vessel not involving own nat’ls, then allow registering state to handle unless peace of port threatened

i. Can’t go out and grab people off of warships.

(5) Territorial waters (innocent passage and straits) (arts. 2, 3, 17-32)

i. Territorial sea: up to 12 n. mi. from baseline (this is an extension of your sovereignty)

(a) No rationale for 12 as compared to 3: perhaps desire for added security

(b) State must declare zone (US declared 12 mi. zone from 3 in 1980)

ii. Innocent passage (Art. 17): foreign vessels have right of innocent passage through territorial sea and you have to mark navigation routes through your territorial sea. (DO NOT have to allow vessels in your internal waters)

(a) Art. 18: passage: traversing waters or proceeding from port to port, etc.

(a)(2): must be continuous, expeditious

(b) Art. 19: passage can’t prejudice peace, security of territorial state

(a)(2): specific actions that are prejudicial include espionage, pollution

iii. Straits: Transit Passage: by and large operate in a manner that is similar to high seas rights. You have to refrain from engaging in actions that are not incidental to that passage. Otherwise, it is a lot like the regime. This is why these transit regimes are what are similar to the high seas. 


(a) Submarines do not have to surface when they go through the straits

(b) Corfu Channel Case: These cases that precede the law of the sea convention. Corfu island that is part of Greece and to pass through that channel do you have to pass through Albanian territorial waters. UK cruisers in the channel hit a minefield. ICJ says Albania is liable b/c they must be informed of minefield. Albania to the extent that it laid the minefield.  Albania can issue regulations about where people can go through or how they can go through but cutting off the passage is unacceptable.

(6) Contiguous zone and “hot pursuit” (arts. 33, 111)

i. Contiguous zone: extends 12 mi. from territorial sea

(a) States can exercise jsd. with respect to violations committed within territory or territorial sea

1. E.g., customs, counterfeiting, immigration, sanitation

2. During prohibition, there was a lot of vessels to lurk outside the territorial sea and seek to enter when the coast was clear.  

3. State must declare zone: but only 1/3 of states have

ii. Hot Pursuit (Art. 111): state has rt. to pursue infringing vessel out of contiguous zone

i. The pursuit has to be authorized and you have to be a clearly marked vessel of your coastal state (ie—coast guard).  

ii. Must give warning, tell the ship to stop, then if it refuses, you may pursue

(a) Must maintain continuous pursuit. If you lose them and pick up the trail later, there is no hot pursuit.  

iii. May maintain pursuit into high seas up to other state’s territorial sea

iv. These rules apply mutatis muandis in the exclusive economic zone and the territorial shelf—has to be a violation from there. This also applies to hot pursuit by aircraft.

(7) Continental shelf (arts. 76-85)

a. Shelf: extension of land territory leading out to deep seabed

i. States have rts. to exploit natural resources, incl. minerals, species

ii. Each state has rts. out to 200 mi. regardless of geographical feature (shelf or deep seabed)

(a) But may go past 200 mi. where geological shelf extends beyond 200 mi. limit to extent of shelf

1. Can claim out to point where deep seabed begins, BUT can’t go beyond 350 mi. in any case

(i) Once you hit a depth of 2500 m (isobath), cannot go more than 100mile


b. Art. 77: exclusive rights to stuff on or under the continental shelf (oil, gas, lobsters)

c. Art. 82: If your continental shelf goes past the 200 nautical mile limit, you have to share the profits with other states.  You don’t have to share anything for the first five years. By the 12th year, you have to share 7%. The money goes to “the Authority” to be divided among developing countries.  

i. Here, this as one of the reasons not to join the law of the seas, but industry wants us to join b/c until we join, we can only exploit up to the 200 mile zone.

d. Art. 83: Delimitation based on Agreement on the basis of int’l law in order to achieve an equitable solution (we look at North Sea Case)

i. You can have problems arise when states are adjacent to one another -- there are shelves going out from these states

ii. North Sea Case: Three countries on a concave coast. If you follow an equidistance principle, here Germany has next to nothing so they go before the ICJ and the Netherlands Denmark are pushing the equidistance principle very hard and there is support in the 1958 convention, but Germany hadn’t joined so they look at CIL. H: Court says we will not impose a rigid rule and these countries should conduct negotiations based on various principles and rules.  Look at topographical features including: (1) natural promulgation/overlap; (2) physical and geological structure of the shelf .

(8) Exclusive economic zone (arts. 55-75)

a. Truman Proclamation: This proclamation says we want to establish a conservation zone off our coast for fishing resources. This was a way of trying to keep people from pushing out the territorial sea.

i. Now we claim an EEZ and fisheries management includes fish that spawn on inland, but not migratory species. 

b. EEZ: extends up to 200 mi. from baseline (Art. 57)

i. States have recognized rts. out to sea to protect coastal fishing interests

(a) Designed to protect fishing zones from depletion

(b) Art. 61-62: Coastal state should determine maximum fishable yield at which stock will maintain itself.

1. Coastal state may fish that amt. itself or allow other states to enter to fish

2. But hasn’t worked to protect fish species. Before EEZ, many states didn’t fish to maximum, but after, states subsidized larger vessels to maximize yield.

(i) States didn’t expend effort on determining actual amt. or regulating take of vessels

(ii) Increased stress on coastal fishing environments

c. Reagan Proclamation: est. EEZ claiming the same rights that the convention talks about.  
Announcement that we are operating as a part of LOS convention. After this, we see fish depletion.

(9) High seas (arts. 86-119)


a. UNLOS Art. 86-119



i. Art. 86: Suggest the def is JUST what it outside all territories

(a) High Seas: seas not part of EEZ, territorial seas, internal waters

b. Freedom of the High Seas: Art 87: All states have variety of freedoms on high seas and it lists
what they can do including navigation, over flight, constructing artificial islands.

c. Limitations on Freedom: can’t transport slaves (Art. 99); engage in piracy (Art. 100-101); have a duty to cooperate with those suppressing piracy (Art. 105)

d. Who has jurisdiction?


i. Art. 91: each state set stds. for nat’lity. But, Vessel must have genuine link to state

(a) The idea here was to make the flag state responsible, but practically jurisdiction depends on who’s cargo its carrying and who are the crew.



ii. Usually need to get consent before you board.  Consent can be written into a bilateral treaty.

iii. Art 110 -- right of visit where suspect engaged in some prohibited activity - no consent necessary -- move at your own peril -- if suspicions are unfounded and not justified you have to compensate for loss or damage 110(3)

(10) Deep seabed (Art. 136-137 in casebook)

a. Main sticking point in Convention negotiation

i. At time, thought that would be able to mine seabed

ii. Resource exporter nations thought open sources would undermine

iii. In gen’l: common heritage, so should be open to everyone

b. Established Enterprise as operating arm of Deep Seabed (for if it was sxploited)

i. Whenever state corp. discovered resources, it had to find two

ii. One kept for corp., one given to Enterprise

iii. Most industrial states declined to ratify until early 1990s

(a) the implementing agreement guts this section and in 1994, the developing world ratifies.

(11) No Reservations may be added to LOS, this is a package deal!!

(12) Dispute Resolution

a. Art 278 = this is one of the most sophisticated and advanced dispute resolution mechanisms in int. law
 
i. Can go to the ICJ, Int. Trib. for Law of the Sea, Arbitral Tribunal in connection with annex 

7, Special Arbitral Tribunal of experts (no cases yet)--- there are also topical tribunals.
ii. Which one do you choose?  When you ratify you must select one of
these four  - the US would select arbitrations -- #3 -- you have good
control over the process. So what happens if people choose two diff
entities?  IF they can agree ad hoc, then that is okay.  If they
cannot agree, the default is the arb tribunal.

E. Use of Force Without UN Authorization

(1) Terminology

a. Jus ad Bellum( law before you resort to war

b. Jus in Bello( law in war

c. Jus post bello(traditional justice or rule of law

(2) Pre-1648 Influences: just war

a. Christianity first very pacific then in the Roman empire you have just war (st. Thomas Aquinas, Augustine)( this was very influential in war

(3) 1648-1919


a. Measures Short of Formal War (reprisal, intervention, self-defense)

i. Reprisal: punitive response to some use of force

(a) Naulilaa Case: Germans cross over into Portugese West South Africa. Shots are fired and three Germans dead and the German enter the territory and beat up on Portugal. The countries go before an arbitrator to figure out whether it was ok for Germany to take the steps it took. Ct not open season on using force. NEED: (1) Preliminary Act that is a violation of law of nations; (2) Have to have a demand that is not meet (Necessity); (3) Reprisals must be proportionate (Proportionate). THIS IS SELF-HELP

ii. Intervention: Coercive actions not in the nature of a reprisal, short of war.

iii. Self-defense: state had rt. to engage in self-defense without being considered to commence war itself

(a) Doctrines of necessity, proportionality

1. Caroline Incident: 1830s revolt in Canada against UK. Rebels established bases in US and ferried supplies across Niagara R. British attacked vessel in US waters

(i) US outraged but UK claims self-defense.  Sec’y of Defense Webster claimed not self-defense

(ii) Not instant, overwhelming, and leaving no choice of means and no moment of deliberation, then not self-defense

2. Pearl Harbor: Concern of something happening in the future attacks. Don’t have to show immediacy.

b. Formal state of war: no prohibition on use of force

i. States could go to war but had to declare it. Legal consequences flowed (in bello rules)

(4) WWI to WWII

a. League of Nations

i. If state wanted to go to war, had to submit to Council or some other arbitral group

(a) Had to await decision, then wait 3 mos. (opportunity to cool off)

(b) But after cooling-down process, state could go to war

1. Didn’t try to prohibit war, but to prevent and regularize

2. The first effort to institutionalize collective security, but league was incapable of forcing states to induce the settlement process

b. Kellogg-Briand Pact



i. Agreement renouncing the ability of country to resort to war as an instrument of foreign policy.

(a) States would seek pacific solution

ii. Unlike the League, you can’t resort war, but economic collapse after 1929 undermined League and Pact. Rise of fascism and increasing belligerency.

(5) UN Charter

a. Background: Scheme to try to prevent war

i. Drafters realized that they couldn’t really get rid of war, but hoped to place limiting factors

b. Art. 2(4): viewed as core of Charter

i. States shall refrain from threat or use of force against territorial integrity or political independence of any state, or any manner inconsistent with purposes of UN

(a) What does Use of Force mean? It does not say armed force and it seems to indicate that were trying to be clear and not use the word war. So does it include diplomatic force; etc.? 

1. Seems like you can still have economic sanctions, but any kind of coercion could include that.

(b) Debate over what is meant by territorial integrity (taking hostage or invading country), and political independence



ii. Can look at the Definition of Aggression (pg 943)

(a) Article 1=general statement of what aggression is but acts of aggression are listed in Art. 3 (a) – (g).  Probably have to do that in conjunction with this analysis and 2(4). This is member state using force against member state.

(b) Art. 39: actions that breach the peace differ from straight up aggression. 

1. Maybe makes you pause and say there isn’t an exact correlation btw definition of aggression and article 2(4).





2. Conventional reading is under Art. 39( this is the worst stuff. 

3. Is it really the case if you threaten another country that there is use of armed force?  

(i) What about things like the Cuban Missile Crisis? A blockade of missiles going into the country. In the Cuban Missile Crisis, the blockade was better than invasion BUT it was aggression from the Cuban stand point  

c. Art. 51: exception to 2(4): self-defense

a. States have inherent right of individual or collective self-defense against armed attack until Security Council acts

i. Still limited by doctrines of necessity, proportionality though they are not formally a part of Art. 51( part of inherent right of self-defense!

ii. Once SC acts, self-defense rights end

iii. Collective: need all states be subject of attack or can others assist ?

(a) Generally recognized that non-attacked can assist

(b) But must report to SC or may be presumed to be aggressor

iv. Armed attack occurs

(a) Limits rt. of self defense not to force mentioned in 2(4), but only armed attack

i. Can you invoke a right against Al qaeda in camps in Afghanistan? Big question. ICJ has taken the position that Art. 51 only speaks to attacks from other states. 

ii. In the context of al qaeda, the Security Council recognized a right of defense by the US. Same position taken by NATO, OAS.

iii. You have to be a member state to invoke Art. 51

iv. Under Article 51 you can engage until SC takes measures 

1.HYPO: Bosnia. SC says all states cannot apply arms to Yugoslavia. 

v. It is an interesting formulation in Article 51 with inherent right: we need to know something about what is the right of self-defense pre-charter. Charter is not creating right to self-defense. It is helping it continue and it is also cutting it with allowing SC to cut off certain acts. Is the interpretation there that it is an inherent right.

(b) Issues: where is line drawn on lawful use of force

i. Anticipatory self-defense: armies lined up on the border( many people said this is ok

ii. Preemption( does not have much support and is a tougher sale in the academic community and state govt’s

(6) Chapter VIII

a. Regional organizations( Can they engage in a use of force without self-defense, can they authorize use of force? Under Art. 53, the answer seems to be no.

i. In Kosovo and grenada these arguments were not that easy to effect.

(7) Nicaragua Case: intervention and counter-intervention

a. Jurisdictional argument why the UN as a charter could not be passed before the court. You need all members of the treaty before the court. The court accepted the argument and set aside the charter. They didn’t look at the treaty but they looked at the customary international law in use of force. They argued that the rule of Art. 2(4) in the Charter is the same as that in customary international law. Whether you were in or out of the charter, if you are out-sided, probably still strong arguments that you are bound by international law. 

b. Issue: whether or not the US can properly argue it was engaging in Self Defense b/c Nicaragua 

i. Don’t have the request from El Salvador

ii. Didn’t report that they were engaging in self-defense

iii. First of all Nicaragua didn’t claim to do what is claiming to. That training of individuals is not an equal armed attack. Engaging in self-defense and issue of proportionality. Even if Nicaragua, your response was wholly disproportionate and wholly unnecessary.

iv. IMPORTANT FOR UNDERSTANDING self-defense

F. Use of Force With UN Authorization

(1) The UN Charter in Theory

a. Background: Article 1: “maintaining int’l peace and security”. Two components for this: 1. take effective collective measures for peace. The idea that it might be better off if we all got together to figure out if state was an aggressor and respond to that. That might chill the initial enthusiasm for force! Second component in paragraph 1: “adjusting or settling int’l disputes that might lead to a breach of the peace.”

b. Chapter VI & Chapter VII

i. Chapter VI: Starting with Article 33  likely to endanger Intl Peace and security shall…”negotiation, conciliation etc.”  Trying to get parties together. Includes GA and SC roles in that context.  Both of those main organs of the UN are talked about having that role before getting to armed conflict.  Let’s all get along chapter. 

ii. Chapter VII: Heavy hammer part of the charter.  We are assuming that something has happened or is about to happen that will endanger peace.  Three different concepts.  Threat to the peace situations.

(a) SC sometimes finds a breach of peace or an act of aggression so Art. 39, must decide measures in accordance with Articles 41 and 42.

(b) Art. 40 is the provisional measure in the UN Charter. When something is happening, before SC gets things figured out, it should be ok to order some sort of measure (withdraw your troops to pt. X).

(c) Article 41: non-confrontive measure: blockade, cutting off air-craft etc.

(d) Article 42: forcible measures

(e) Article 43: member states are supposed to as soon as possible enter into agreements with the UN by which they will agree to provide forces when the UN calls.
(2) The UN Charter in Practice


a. Cold War Problems



i. Deadlock over Article 43 Agreements & Security Council Peace Enforcement

(a) Big impasse with US/USSR on the security council.  No state entered into an Art. 43 agreements.

(b) Two examples of 1946-49 Cold War Period on minor level of SC authorizing compulsory measures against states under the UN Charter: S.Africa and Rhodesia (apartheid) 

1. Why was this possible? B/c no one could stand up and oppose apartheid. This is a contrast with East-West conflict in which it is harder to get the two sides to agree upon.

2. This was the only example until Iraq’s invasion of Kuwait in 1990 under Chapter VII

ii. B/c Chapter VII is basically dead during the Cold War, you end up getting the emergence of some other thing such as Peacekeeping centering on the GA

b. Emergence of UN peacekeeping



i. Early Peacekeeping Generations & Operation

(a) Initially it is about two countries fighting and then get tired but the do no trust each other. So, they create a zone; some sort of de-militarized zone along the border and ask the UN to bring in troops that will patrol or monitor the cease fire  that area.

(b) Second generation in many instances we are not talking about a trans-national conflict, but we are talking about an internal conflict.  Rebel groups, govt. You think about things such as how do we disarm the rebel group and transition them back into society. How do we alter the govt; how do we ensure minority representation etc. if that is the underlying problem. If building the democracy is a solution, you want to monitor elections.

(c) The later generations of peacekeepers etc. There are still peacekeepers out there; Haiti/Liberia etc. We are thinking of these later generations; not all successful and all robust efforts. Involved in nation-building. It is not just peace-keeping. 
(d) UNEF: Egypt consents to presence of deployment of UNEF to after Suez Crisis and withdraws its forces. Egypt withdraws consent to UN and then Israel took control again and then it later agrees to withdraw. The GA is in part of all this.

(e) ONUC: Most robust peacekeeping where the peacekeepers start going after rebels. There isn’t any authorization in the charter for this seems like 6 ½. 

ii. Certain Expenses Case: France and the USSR are not happy about paying for these costly missions and they claim that only the SC has the authority to participate in these missions.  H: Ct says SC has the primary responsibility then it goes to the GA who can recommend measures and as long as states consent, then it is ok( it results in expenses of the UN that can be apportioned to the member states.



iii. Peace-keeping versus Peace Enforcement

(a) Peace-keeping: Chapters VI & VII.  This is not a harsh, aggressive use of force.  Need the host state’s consent and usually commanded by the UN.  Usually does border patrol, containing internal strife.

(b) Peace Enforcement: Chapter VII. Not a UN command usually; states acting in their own capacity. We are not doing the Article 43 thing. We are having invidiudal states through a coalition of the willing. They are very armed. They tempt to coerce a peace; and it is financed by the national states. 

c. UN General Assembly as Peace Enforcer?



i. Uniting for Peace Resolution




(a) During the Cold War, the SC could not act as peace enforcer.

i. Korean War: When the USSR was boycotting the SC, the US gets the SC to recommend troops going into Korea. This is not a compulsion (Chapter VII). Seems like a blessing of collective self-defense.

ii. When the Soviet Union wants to veto further resolutions to change the mandate, the GA adopts the Uniting 4 Peace Resolution. United for Peace Resolution ultimately falls out of favor b/c the major powers realize it is eventually threatening the situation.

d. Security Council as Peace Enforcer



i. Post Cold War Period




(a) SC is a peace enforcer. 

ii. Example:  Iraq-Kuwait War: Iraq invades Kuwait in 1990.  First, use the non-forcible measure of sanctions on Iraq (Art. 41) and this was not successful in getting out of Iraq.

(a) Resolution 665: Can use force to implement economic sanctions; this is probably grounded best in Article 42.  the use of forcible measures.  Could also argue that it is grounded in 51. Language=authorized


iii. Relationship to Self-Defense

(a) Only if Iraq totally fails to comply by Feb. 15, will the SC be take action.  The UN charter is not a suicide pact so you don’t necessarily have to wait and can probably act.

(b) The idea of UN Charter/Article 51 is inherent self-defense. Maybe you’re not comfortable with the SC saying something.

(c) Iraq was kicked out of Kuwait leading to resolution 678( most robust resolution ever creating a compensation commission, order Iraq to engage in accounting, continues to impose economic sanctions.



iv. How far can the UNSC Go?




(a) Legal Theory=revival of 678 for US Iraq War II

(b) Under Ch. 7, they create an ICTY to investigate people for war crimes. Question of how this is authorized (under Ch. 7). In Tadic case where the ICTY tried to figure out the answer. His lawyer were saying that you can’t create an institution to prosecute individuals b/c it has nothing to do with Chapter VII. ICTY said that it does have the authority to do this. 

(c) Is the requirement for necessity and proportionality applicable to the SC? Chapter VII does not say anything about it. Is this a requirement when you go into a peacekeeping operation? Chapter VII does not say you have to, so you have to make certain leaps of what the background rules should be of international law. 

(d) Article II, paragraph 7 of the UN Charter  If you are looking for the ultimate source of sovereignty arguments, “nothing in the … essentially in domestic jurisdiction of any state..’ but at the end of the article “but…enforcement measures”

(e) SC after 9/11 passed resolution for terrorist list and terrorist countries, individuals, NGOs with ties to Islamic groups etc. have assets frozen. Is that going too far?

1. Who Decides? ICJ—going too far; SC might ignore it; REAL CHECK=global community

(3) A Third Way?


a. All-Volunteer Force

i. One idea is that all-volunteer force (the idea is a robust group of people)

(a) Let’s do a 15,000-person force that is actually always under the UN. Anyone can join this force. Volunteer might use military force as a sort of mercenary. Some kind of small force; to stop it from happening etc.

(b) Problem is that the sign of volunteer groups will not work and then there is greater problem and need more people involved. Could cause a huge conflict of interest. One adv. Here is that you could have an integrated force instead of individual countries/nationals etc.

b. Regional Peacekeeping/Enforcement
i. If we need to do something in Sudan, why not build up the forces in regional organizations etc. Maybe the US will support or if we cannot get SC authorization, maybe we should have regional authorization.

G. Contemporary Perspectives on IL & Review Session

(1) Positivism: dominant way people think of the law. It is the dominant way people approach generally and the way they reach international law.  Figure out the rule system and what the law is.

a. Sovereigns create rules at national and in tandem international levels

i. Black letter rules: determine whether abided by or not in particular instance

(a) If not abided by, then clear violation of IL

(b) Must find the law: treaties, CIL, etc.

1. But may only take us so far: still gaps

ii. Discriminate between law as is regardless of what should be

(2) Int’l relations/IL: think that IL lawyers are ignoring the type of actors that are at issue in the international system. The way these norms are being created and why and why not they are being compliative. 

i. Different views in IR developed from political science: 

(a) Realist: states do what they want and obey IL when in interests

(b) Institutionalists: states create int’l regimes/institutions to pursue interests but still have generated entity that has effect on IL and states relations thereto

1. Realism too unsophisticated; Liberal Instiutionalist: interest in legitimacy

(c) Constructivist: differ from the first three categories b/c they believe that states do not build their interests. States are operated by structured belief that becomes generated by their interactions. It is kind of a social system where interests on a daily basis are altered all because of the operation of the state in a social system.

(3) Economic analysis

i. Economic theory seeks to provide means to analyze law

(a) Law is developed to maximize well being of persons in particular society

(b) IL: creation of norms as means for states to maximize welfare and through cooperation avoid certain bad things

1. The economists tend to focus on rules, game theory, transaction costs. Look at rational choice issues. 

(4) Critical Legal Studies

a. Crits: significant force in legal scholarship, in US and abroad

i. People in power generate rules to help themselves and oppress everyone else

(a) Reject idea of neutral laws

(b) Concern with entrenched power structures: elites

b. 3 schools

i. New Stream 

(a) IL system is flexible to oscillate between different focal points so as to serve rulemakers

1. Desires of rulemakers decide the rule

(i) Practice doesn’t drive rulemaking

2. IL is basically an argument between sovereign’s authoritative power and IL practice

ii. Feminism (Charlesworth)

(a) Concern with privileged role of men in creation of IL

1. All major leaders since Peace of Westphalia are men and all major institutions controlled by them

(i) Thus, IL structure created by them is largely product of what they want or of their issues having favored position

1) Pay lip service to women’s concerns but gen’ly lose out to men’s!

2) E.g., violence in bar v. violence at home

3) E.g., torture: IL has greatly concerned itself with torture by sovereigns

2. But not actions of individuals even though of great concern to women

(i) Call for radical revisit to peel away entrenched structures

iii. Third World Perspectives: pull away at the edifice. All these institutions are dominated by the developed. Indoor Air pollution is a problem around the world( huge health problems because it is a third world problem. Systematic favoring of the developed world agenda.

EXAM REVIEW

History( Grotius systematic outline of int’l law. 

Nature

Theory( today we are positivists. 

Think about law generally

Law Creation( sources/ treaties is an important way. Judicial decisions and the writings of publicists. We also talked about IOs asserting certain things that have a normative binding impact. 

Law Adjudication/Dispute Settlement( have to find basis of jurisidiction. Contentious cases or binding decisions. There are other courts out there. Law enforcement is the weakest link in international law.  There are some who look at international law and say it is not law b.c of enforcement

Law Enforcement/Compliance( Do states comply with the law on their own.  Henkin (pg 30(It probably the case that almost all nations observe almost all principles of int’l law almost all the time). 

US Law( int’l law in Paquete Habana is a portion of our law. Two ways it comes up: generate norms internally: extra-territorial application of your law( passive personality; we looked at FSIA( reflecting int’l expectations. 

 / Subject Matter Areas( went through subject matters( human rights, use of force, int’l environmental law. 

This question 

(1) Potential Claims of the U.S. gov’t against Russian gov’t

( Russian Contiguous Zone: Spying & Smuggling people: acting lawfully within the zone and it is lawful to spy in the territorial sea where there is a prohibition on spying. Contiguous zone is like freedom of the high seas and there is general navigation. Russia preventing you from spying is a prevention of your freedom of navigation. When we move to the smuggling of people( they are violating Russian immigration & this is a weaker claim in the contiguous zone.  This is US gov’t vessel and the Russian vessel( the conduct can clearly be attributed (art. 4). 

( Hot pursuit( Violation had to be a violation of zone. If we were properly working, then it is not ok. For the smuggling, it is a violation of contiguous zone but they can’t go into Finland. Art. 111 (3).( have to cut it off going into Finland’s territorial sea.  We have asserted that we regard most of this as reflecting customary int’l law.  Would it be the case, the violation of the convention is that Finland is the one? The injury is to Finland. Articles of state responsibility( when is that injuries can be extended to all countries. Can this injury extended to all states. Para-ominus. Or is this a norm tied to the state in the action?

( Use of Force( For US, 2(4): political independence or territorial integrity: this is in a third countries territorial sea –is this a violation? Definition of Aggression( 3(d)( is this vessel part of the armed forces? This is a gov’tal entity.  Self-defense is what Russia would have to rely on( 51.  Take it and say Article 51: there are requirements—need self-defense against armed attack—no armed attack, no report to SC. Nicaragua Case. Invoke Caroline ( then proportionality and necessity( not proportional. 

( Detention and mistreatment of US citizens( These are not injuries directly to the US gov’t.  Admissibility questions: nationality of claims (these are US nationals) (study law of state responsibility); exhaustion of local remedies is a problem( one argument is that you have to do it (Art 44). The other argument is that is an ineffective remedy.  Is this a violation of int’l law? Is this a violation of human rights law? Look at Restatement 3rd. Prohibition on torture and inhuman treatment ( prolonged arbitrary detention( this is what US think int’l law is. Talk about Sosa.  Counter arguments: bright lights/loud noises/ might not be torture. 

( Say something about remedies: compensation( probably ask for interest too, restitution, satisfaction 

(2)TVPA( key here. ATS( these are not aliens and are US seamen. Russian Gov’t( none of the exceptions available. 

(3) Belgian( Universal Jurisdiction( these aren’t Belgian nationals( only thing is universal jurisdiction. Is this appropriate? This is limited to the big ticket things. Really bad stuff. Here, this is violation of the law of the sea. 

 Essay Exam( three or four questions( time limits. Open book. May 2nd on 6:30 pm.  
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