International Law Outline
I. The Types and Sources of International Law
	Statute of the International Court of Justice: (Article 38) The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply:

(a) international conventions, whether general or particular, establishing rules expressly recognized by contesting states;

(b) international custom, as evidence of a general practice accepted as law;

· Determining custom: The general practice of states (how the state behave historically).

· Accepted as law: (Involves some element of mass psychology) “opinio juris”; the idea that there is come consensus as to what is accepted as law. 

(c) the general principles of law recognized by civilized nations;

· The domestic legal principles of nations generally accepted so that they may be applied on the international plane.

· EX: due process, notice…
(d) … judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. (secondary sources)
· Hints that there is some kind of priority among these sources.

· Judicial decisions might be useful in determining content of international law.

· Teachings of highly-qualified professors and research assistants.


A. Rules of Conventional International Law

i. U.S. Practices and Constitutional Principles Governing Treaties

	Three Elements of Treaties Becoming the Law of the Land:

1. Self-Executing v. Non-Self-Executing Treaties

2. Last-in-Time Rule

3. Terminating a Treaty


1. Treaties and the Constitution
	Relevant Constitutional Provisions:
· Article II, section 2: Allows the president to make treaties with the advice and consent of the Senate.

· Supremacy Clause (Art. VI): The Constitution, laws and treaties made under the authority of the U.S. shall be the supreme law of the land.


Guiding Principles on Role of Treaties in the Constitution:

· The existence of a treaty can make constitutional a statute that would have been unconstitutional absent the existence of the treaty, where the state interest is not sufficiently strong (e.g., “the invisible radiations of the 10th Amendment). (Missouri v. Holland)

· No treaty can trump the Constitution. (Reid v. Covert)

· Above two cases are reconciled by attributing different weights to treaties affecting substantice individual rights and more general amendments (5th & 6th v. 10th). 
	Missouri v. Holland (1920): The State of Missouri sued the Secretary of Agriculture to prevent enforcement of the Migratory Bird Treaty Act (executing a treaty between U.S. and Canada), which the State says invades its sovereignty and rights under the 10th Amendment. H: Nothing in the invisible radiations of the 10th Amendment preserves for the states the power to regulate these migratory birds. The right to regulate hunting of birds is within state power, but it is not exclusive to the states. Balancing Test Quality: When a court finds the federal interest strong enough, than a treaty can justify the legislation.


	Reid v. Covert (1957): Defendants, civilian dependants of armed servicemen, killed their husbands on overseas bases. They were tried under the Uniform Code of Military Justice (UCMJ) which does not provide for a grand jury or jury trial. An executive agreement between U.S. and Great Britain provides the U.S. law apply in this situation. Government argues the UCMJ is the proper law. H: A treaty cannot go outside the constitution, and achieve by treaty what you could not achieve by statute. Therefore, a treaty cannot circumvent the jury trial guarantees of the Bill of Rights. Importance: (Black Letter) No treaty can trump the Constitution.

	These holdings have been extended: A treaty that limited speech, saying that an embassy could not be held in disdain, was held invalid when it prohibited an anti-apartheid protest against the South African embassy.


	Rasul v. Bush: U.S. was found to have jurisdiction over a habeas claim by Kuwaiti and Australian citizens because of the special lease and exclusive jurisdiction the U.S. has over Guantanamo Bay. Thus, Guantanamo Bay is subject to U.S. law and the Constitution.


2. Self-Executing Treaty Doctrine

	Self-Executing Treaty: Becomes law in the United States once it enters into force internationally. It can be enforced by courts without domestic implementing legislation. It can be readily given effect by executive or judicial bodies, federal or state, without further legislation. (Restatement)


	Non-Self-Executing Treaty: Becomes international law, but requires additional legislative action before it can be given effect domestically.


Guiding Principles:
· Treaties are presumed to be self-executing.

· Treaties are self-executing, or not, on a provision-by-provision basis. Thus, it is a treaty’s parts, not the whole treaty, which is self-executing or not.

· Friendship, Commerce and Navigation (FCN) Treaties: (As in Asakura) Usually self-executing treaties, preserving the rights of foreign nationals while abroad.

· Where the treaty trenches on Congressional prerogatives, it is especially likely to be held not self-executing.

· Dualism: To say that a treaty is non-self-executing, only means that it is not enforceable within the United States. Thus, it U.S. can still be bound internationally.

· Self-Executing Treaty Doctrine is unique to the U.S. and a few other nations. Most others do not make this distinction.
	What Makes A Treaty Self-Executing (Summary):

· Intent

· Language

· Context (including constitutional considerations)

· Judicial Predisposition (wildcard)

· Result orientation (courts are inconsistent in applying this doctrine)

· Mistaken or Incomplete Meanings of “Non-Self-Executing”

· Plaintiffs have no standing

· Enforcement of the treaty is a political question.


What Makes a Treaty Self-Executing? 
1. Intent. Courts have consistently held that the dominant determination of what makes a treaty self-executing is the parties’ intent.
· Restatement Sec. 111(4): An international agreement… is non-self-executing (a) if the agreement manifests an intention that it shall not become effective as domestic law with out legislation.”
· Determining Intent: Language. Treaty is self-executing where it doesn’t say anything about the need to enact legislation/domestic law to make the treating binding domestically.
· Non-Self-Executing: Talks about future action.
· Self-Executing: Talks about present action.
· Non-Self-Executing: Doesn’t proscribe definite action.
· Self-Executing: Has the language of obligation, not aspiration.
· Evidenced in Asakura.
2. Context. Factors to be considered… (People of Saipan v. US Dept. of the Interior; Postal)
· Purpose of the treaty

· Availability and feasibility of alternative enforcement efforts.

· Existence of domestic procedures appropriate for direct implementation.

· Immediate and long-range consequences of self or non-self execution.

· Existing statutory history of the United States. (Problem: Context is being used to trump language.)

· Evidenced in Postal.
· Includes Constitutional Considerations. Where the Constitution states that only Congress can protect or act in a certain way, a treaty that deals with that area is not self-executing.
· RS §111(4)(c): An international agreement is non-self executing if implementing legislation is constitutionally required.
· EX: Declaration of war, appropriations, alienation of federal land.)
· Dualism: “Domestic law is no defense to an international wrong.” 
· You must keep track of what forum you are in. 
· In an international forum, you must cite some reason in international law that discredits the treaty.
· But, in a domestic court, the Constitutionality of the treaty is pivotal.
3. Judicial Predisposition. (Wildcard) Judges, who may not feel they have the institutional capacity to deal with international law, will hold a treaty not self-executing, thus leaving the decision to Congress.
· Problem: Result orientation (courts are inconsistent in applying this doctrine)

· This practice undermines the Supremacy Clause because it enables courts to bypass the supremacy of treaties when it wants to.

· Mistaken or Incomplete Meanings of “Non-Self-Executing”: Courts will say the treaty is not-self-executing instead of asserting the following more correct conclusions.
· Plaintiffs have no standing.
· Treaty was never intended to cover people in plaintiff’s position.
· Problem: It says more about the individual, than about the treaty.
· Enforcement of the treaty is a political question.
· Too politically-charged for the court to decide.
	Asakura v. City of Seattle (1924): Plaintiff, a pawnbroker residing in Seattle but a Japanese citizen, brought this case to restrain the City from enforcing an ordinance that would prohibit him from conducting his business, against him. The ordinance does not allow licenses to operate as a pawnbroker to people who are not U.S. citizens. An FCN Treaty provides that Japanese citizens will be treated equally with U.S. citizens when conducting business in the U.S. H: (Self-Executing Treaty) The treaty is supreme, binding within the state of Washington, and the ordinance is invalid as it violates the treaty, denying equal protection to the plaintiff.


	United States v. Postal (1979): Defendants, U.S. nationals, were arrested on a boat registered in the Cayman Islands while in international water, for conspiring to import marijuana. The Treaty of the High Seas states that the state flying its flag on the vessel has jurisdiction. Treaty Provision in Question: Article 6 of the Geneva Convention of the High Seas (states sail under the flag of one state only). H: (Not-Self-Executing Treaty) The context of the treaty demonstrates that the intention of the parties was that it would not be self-executing. I: Postal shows that courts can take into account context when determining whether a treaty is self-executing or not.


3. Reservations, Understandings and Declarations

General Principles Governing Reservations:

· These have been most often used in human rights treaties.

· Dominguez and Beazley: 

· Both cases found the reservations to ICCPR valid – that you could execute minors.

· Human Rights Committee said it was void, but the Court said that the HRC ruling was a recommendation, and not legally-binding.

· Senate and President have the right to add a reservation to an internationally-binding treaty.

· Problem: Dualism. Internationally, the reservation can be seen as so inconsistent with the purpose of the treaty that it is void.

· Generally, U.S. Courts will uphold these reservations.

	Last-In-Time Rule: If you have a treaty that is inconsistent with a statute, everything depends on which came last. The purpose is to uphold the priority of treaties and statutes under the Supremacy Clause, in case of an inconsistency.


Last-in-Time Rule Applied:

· Where a later-enacted self-executing treaty conflicts with an earlier-enacted statute, the earlier statute is abrogated to the extent that it conflicts with the treaty.
· Non-self-executing treaties do not trump earlier statutes until Congress passes the implementing legislation. Then, the new statute will trump the earlier-enacted statute.
· As applies to treaties, the later-enacted statute can abrogate an earlier-enacted treaty ONLY as to its effects in domestic law. Additionally, the Charming Betsy Doctrine mandates construing a statute to be consistent with international obligations.
4. The Problem of Interpretation
	Principles of Treaty Interpretation By U.S. Courts: Alvarez and PLO
· Plain-Meaning of the Text

· Customary International Law: If the plain meaning is unclear, construe the treaty consistently with customary international law.

· Practice of the Parties: If the plain meaning is unclear, consider the practices of the states – either how they applied the treaty or how they have acted historically. This includes the negotiating history of the parties.

· Submissions of the Executive Branch are Entitled to Substantial Deference: But, they cannot be controlling. (PLO)

· Save the Treaty


	Ker-Frisbie Doctrine: Courts will generally not inquire about the circumstances under which the defendant was brought before it. (Alvarez-Machain)


Guiding Principles of the Problem of Treaty Interpretation:

· International law is not a suicide pact: States are not obliged to sacrifice their fundamental self-interest to vague laws of cooperation.

· Thus, international law does not require the U.S. to stand by while its agents are tortured and murdered. (Alvarez is right.)

· BUT, governments above all must act in accordance with the rule of law. (Alvarez is wrong.)

· Congress can override a treaty by statute: But if it intends to do this, it must make a clear statement it is doing so, and this clear statement must be within the body of the statute. (Clear Statement Rule required by Charming Betsy; See PLO)

· Absent a clear statement that the statute is overriding the treaty, the Court will bend over backwards to reconcile treaties with existing law and preserve international agreements. (Save the Treaty: PLO)
Principles of Treaty Interpretation in U.S. Courts: (Against Facts of Alvarez-Machain I)

· Plain-Meaning Rule of Treaty Interpretation

· The text controls, except for where it produces an absurd result.

· Best argument that the treaty permits state-sponsored abductions: 

· The treaty does not say anywhere that forcible abduction is prohibited.

· Reasons to Think Both Parties Intended Not to Prohibit Abductions:

· Both sides knew about the Ker-Frisbie Doctrine, and didn’t address it in the treaty.

· There exist extradition treaties that expressly don’t prohibit abductions.

· Best argument that the text prohibits kidnapping: 

· If forcible abductions are allowed, several sections – including Article 9 – would be rendered meaningless if they can be ignored unilaterally (i.e., can’t extradite for political or military offences).

· Article 9: “If extradition is not granted, the requested Party shall submit the case to its competent authorities for the purpose of prosecution, provided that Party has jurisdiction over the offense.”

· Gives the country discretion to determine who it wants to turn over to the other country.

· Protects U.S. citizens from foreign jails.

· Each nation is given the right to insist that charges be brought against the national, in exchange for the other country being able to determine where it would like the prosecution to occur.

· The decision in Alvarez renders Article 9 superfluous.

· Criticism of the textual approach in this case: Alvarez-Machain represents the cleverness that has been used to circumvent international agreements.

· It is questionable whether the law arrived at the intent of either party.
· Violates implicit condition of good faith and fair dealing.
· Background Principles of International Law

· International Law as a Guide to Interpretation: If the plain meaning is unclear, construe the treaty consistently with international law. 
· Argument for Alvarez: If it’s already illegal, then the parties did not think they needed to include abduction in the treaty.
· Argument against Customary Law Posed by the Court: Violation of a principle of international law is not necessarily a violation of the treaty. 
· ICJ Statute: Customary norms arise out of a general practice accepted as law.
· Customary rule on extraterritorial exercise of authority in Alvarez-Machain: There is a mutual understanding that one government cannot exercise its power in another state without the state’s consent.
· This was not within the scope of the question the Supreme Court granted cert to. It was only asked whether the abduction violated the treaty, not whether it violated international law.
· Practice of the Parties

· If the plain-meaning is unclear, consider the practice of the parties.

· When parties act outside the treaty with mutual consent, that is fine as a separate agreement. 

· It’s hard to argue that this means it’s OK for one party to act unilaterally outside the treaty.

· This is what makes Mexico’s protest so powerful and important.

· In dealing with the practice of the parties, the Court will sometimes look at the negotiating history of the treaty.
· The submissions of the executive branch are entitled to substantial deference (PLO)

· They cannot be controlling because the judiciary is not going to delegate its ability to say what the law is, to the executive.

· Save the Treaty. (PLO)
	United States v. Alvarez-Machain (Alvarez-Machain I): Bi-lateral extradition treaty did not prohibit the forcible extradition of a Mexican citizen in Mexico, for trial in the United States for trial of a crime that occurred in Mexico. I: (1) Inkblot. What a Court sees is what it looks for. (2) Longer-term result of Alvarez: A devaluation of the power of treaties. If the executive branch can say, at any time, that the treaty means what we say it means, then no one is going to enter into international agreements with us. The good faith that makes treaties possible in the first place will be undermined. (3) Also shows that other governments should familiarize themselves with domestic law of the other country.


	Roucher Case: The federal court’s authority to hear the case will be defeated if you violate the express or implied provisions of the treaty. (Dissent in Alvarez-Machain)

· Decided on the Same Day as Alvarez Machain I: Two cases can be read consistently if you interpret them to apply in two different situations – where there has been a violation of the treaty and where there has not.


	United States v. Palestinian Liberation Organization (PLO): U.S. Anti-terrorism Act, which declared the PLO to be a terrorist organization, and prohibited the establishment of an office by the PLO within the U.S., conflicts with the UN Headquarters Agreement, which provides that the U.S. can’t interfere with the operation of the missions to the UN. H: The ATA was not meant to apply to the PLO under the UN Headquarters Agreement. The Last in Time Rule Doesn’t Apply: Though the statute seems to nullify the Headquarters Agreement, the Court must do whatever it can to find the treaty and the statute consistent – so the last in time rule doesn’t apply. Three reasons why the rule doesn’t apply:
1. Not specifically mentioned in the language of the Act, so this inaction shows equivocation or ambivalence by Congress.
2. The language of the Act says “Notwithstanding any provision of law” and not “any treaty”.

3. No one in Congress stated a clear intent of wanting to address the PLO mission to the UN.

I: The Court is bending over backward to preserve both the statute and the treaty.


5. Executive Agreements
	Division of Agreements into Three Categories:

· Congressional-Executive Agreements: Executive agreements pursuant to legislation.
· Acting pursuant to express legislation giving him express power to enter into the agreement (where there may not be 2/3 support in the Senate, the President still has strong authority because the Act passes both houses).

· Acting with implicit Congressional support to enter agreements required to carry out other international obligations previously authorized by Congress. 

· EX: NAFTA and WTO.

( Congressional approval does not need to be explicit. (Dames & Moore)
· Sole Executive Agreements: Agreements pursuant to the Constitutional authority of the President.
· Authorized by the Recognition Clause and the Commander-in-Chief Clause.


Guiding Principles for Executive Agreements:

· The President is the sole organ of the federal government in the field of foreign relations. (Curtiss-Wright)

· True BUT… Congress (declare war, regulate commerce with foreign nations, approve treaties) and the Judiciary (interpret treaties) both have a huge impact on foreign relations.

· Supreme Court has never struck down an executive agreement as being outside the authority of the President. Thus, as a matter of Presidential power, the limits on executive agreements are fairly theoretical, because the Supreme Court has never struck one down.
· The Court will give a generous interpretation of the spirit of the statute when it deals with executive power in the realm of foreign affairs. (Dames & Moore)

· Executive agreements cannot infringe upon individual rights under the Constitution, just as treaties cannot infringe on these rights (Reid).
· Congressional-Executive Agreements: The combined power of Congress to oversee foreign commerce and the President’s power to negotiate international agreements, lends strong authority to entering into congressional-executive agreements. (Made in the USA) 

· Executive agreements override inconsistent state law. (Pink)
· The President has the broad authority to settle international claims, and Congress has consented to this through its knowledge and acquiescence of the practice. (Dames & Moore)
	Criteria for determining whether to use executive agreement or treaty: (Made in the USA)

· Extent to which the agreement involves commitments or risks affecting the nation as a whole.
· This leans in the direction of treaties.

· Whether the agreement is intended to affect state laws.

· This leans in the direction of treaties (want Senate approval because then you trump state law under the supremacy clause).

· The degree of formality desired for an agreement.

· This too leans toward treaties.

· Preference of Congress with respect to a particular type of agreements.

· This actually cuts toward executive agreements, because then both houses of Congress would be able to consider the agreement.

· Past United States practice

· Congress and the President have dealt with trade agreements in the past as executive agreements.

( Problem is that all of these which cut in favor of treaties would have pushed for NAFTA to be a treaty.

· Political Considerations: If there is disfavor in the Senate, an executive agreement will get around it.


	Made in the USA Foundation v. United States: (Congressional-Executive Agreement) The President is not required to go through Article 2 proceedings (treaty clause, agreement submitted to Senate) to adopt NAFTA, or to adopt it by Fast-Track Procedure. Rationale: The President has the power to negotiate under the Constitution. Congress has the plenary power over foreign commerce under the Constitution. Therefore, the treaty power is not the exclusive means. Also, there is a tradition of using fast track procedures for making international agreements. I: The combined power of Congress to oversee foreign commerce and the President’s power to negotiate international agreements, lends strong authority to entering into congressional-executive agreements.


	United States v. Pink: (Executive Agreement Pursuant to Constitutional Power of the President) After the Russian Revolution, the Soviets nationalized U.S.-based assets and said they belonged to the Soviet government. The U.S. would not let them claim these. So, in 1933, both governments entered into the Litvinov Assignment, where the Soviets assigned their claims to U.S.-based assets to the United States government in exchange for recognition. The U.S. government is suing the insurance commissioner of New York, to claim as successor to the Soviet government, the New York assets of the First Russian Insurance Co. H: The President is allowed to enter into this executive agreement. It is the President’s power to recognize a sovereign nation, and his power supersedes these inconsistent state laws. I: Executive agreements override inconsistent state law.


	Dames & Moore v. Regan: (Congressional-Executive Agreement) Carter entered into an executive agreement with Iran to free the hostages. He would release all attachments and liens on the Iranian assets in the United States, and suspend legal claims against Iran, channeling them into an international claims tribunal, in exchange for the release of the hostages. H: The executive agreement is valid. Though neither Act of Congress directly authorizes the suspension of these claims, they demonstrate that Congress has accepted the authority of the President to enter into settlement agreements because they were aware of this practice and did not reject it. I: The President has the broad authority to settle international claims, and Congress has consented to this through its knowledge and acquiescence of the practice.


6. Limits of Local Power in International Law
	Dormant Foreign Affairs Preemption:  Even if the federal government has not exercised its foreign affairs power, through a statute or executive order, those implicit powers constrain what the states can do. 

· There is an argument that it should apply only to war and treaties, but not to taxes.


Guiding Principles for Local Power in International Law: Dormant Foreign Affairs Preemption.

· The local law must give way if it explicitly infringes on the federal power of diplomacy. (Zchernig)

· It is not enough to say that the law is null and void under dormant foreign affairs preemption, the government must show that the state law interfered with the federal law/responsibilities in very specific ways (can be implicit). (Crosby)
· According to Garamendi, anything touching on the foreign affairs power is preempted by federal power.
There is no clear test for determining limits to foreign affairs power: There is no bright-line test for determining where foreign affairs powers begin and end, but this an intended part of the Constitution in offsetting powers.

No automatic deference to the Executive: The submissions by the Executive branch are entitled to deference, but for reasons of our own separation of powers, we cannot hold it dispositive. (Zschernig)
	Zschernig v. Miller (1968): (Dormant Foreign Affairs Power) There is a escheat law in Oregon that states before foreign heirs inherit an estate of an Oregon resident, the heirs – citizens of East Germany – must show that their inheritance will not be confiscated by their home governments. The Oregon law, as applied, seemed to have a demonstrated effect on international law. Footnote 8: Courts were using this law as a platform for dumping on Communist governments at a great height, thus showing the statute had significant diplomatic effects. H: The local law must give way if it infringes on the federal power of diplomacy. I: The Oregon law and laws like it are used as a vehicle for domestic law to affect international law.


	Crosby v. National Foreign Trade Council (2000): Congress and the President made a statute regarding the mandatory sanctions on Burma. The federal law put specific economic pressure on the Burmese government, and designated the President as the sole spokesperson on this foreign affairs issue. The Massachusetts law was much more strict than the federal law, and interfered with the President’s role to negotiate (“speak with one voice”). It also had a much broader scope than the federal law. H: The Massachusetts statute was preempted by the federal law, as incompatible with the federal law that occupied the field. I: It is not enough to say that the law is null and void under dormant foreign affairs preemption, the government must show that the state law interfered with the federal law/responsibilities in very specific ways. Alters preemption doctrine: The preemption exists whether it is explicitly imposed or not. The Court finds implicit preemption, where it used to require explicit preemption.


	American Ins. Ass’n v. Garamendi (2003): Insurance companies who sold policies in Europe between 1929-1945, had to register with the CA government. 

· Issue: Is the CA law preempted by the federal government’s foreign affairs power?
· Government Argument: Violated the commerce clause and the dormant foreign affairs preemption.
· State Argument: However, states have had relative autonomy for regulation of insurance.
· Holding: The CA law is preempted. It impermissibly interfered with the President’s conduct of foreign affairs.
· Importance: Reinforces the idea that we have a different preemption standard when dealing with foreign affairs.

· Dissent: Short of a clear statement that the state law is preempted, the state law is good.


ii. International Principles Governing Treaties

1. The Vienna Convention on the Law of Treaties (VCLT)
Vienna Convention on the Law of Treaties (VCLT): States the international legal principles regarding agreements in legal form.

	Pacta Sunt Servanda: (Art. 26) Honor your promises.

Travaux: (Art. 32) Negotiating history.

Rebus Sic Stantibus: (Art. 62) Changed circumstances.

Jus Cogens: (Art. 53 and 64) Peremptory norms.


Rules Binding Parties:

	Article 26: Pacta sunt servanda.

Every treaty in force is binding upon the parties to it and must be performed by them in good faith. (Idea now considered customary law)



	Article 27: Domestic law is no defense to international obligations. 

A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty.
· On the international plane, it is no defense that the Constitution would prohibit the responsibilities under the treaty.
· This is often taken care of through reservations.


General Rules of Treaty Interpretation:

	Article 31: General Principles Governing Treaty Interpretation.
(1) A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.

(2) Can consider side agreements to interpret treaties. The context for the purpose of the interpretation of the treaty shall comprise, in addition to the text, including its preamble and annexes: 

(a) any agreement which was made between the parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by other parties as an instrument related to the treaty;

(3) There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding the interpretation;

                     (c) any relevant rules of international law applicable to the agreement.


	Article 32: Supplementary Means of Interpretation. 

Recourse may be had to supplementary means of interpretation, including the prepatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of Article 31, or to determine the meaning when the interpretation according to article 31:
(a) leaves the meaning ambiguous or obscure, 

(b) or leads to a result which is manifestly absurd or unreasonable.


Termination of a Treaty:
	Article 52: Coercion of a State by Threat or Use of Force. 

A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of international law embodied in the Charter of the United Nations.
· Issue: Does coercion include political or economic pressure?


	Article 62: (Rebus Sic Stantibus Doctrine) Fundamental Change in Circumstances

(1) A fundamental change of circumstances which has occurred with regard to those existing at the time of the conclusion of the treaty, and which was not foreseen by the parties, may NOT be invoked as a ground for terminating or withdrawing from the treaty unless:

(a) the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; and
(b) the effect of the change is radically to transform the extent of obligations still to be performed under the treaty.

(2) A fundamental change in circumstances may NOT be invoked as grounds for terminating the treaty if:

(a) the treaty establishes a boundary; or

(b) if the fundamental change is the result of a breach by the party invoking it either of an obligation under the treaty or any other international obligation owed to any other party to the treaty.

· The Rebus Doctrine is almost never acknowledged as a defense in favor of the party invoking it.


More Controversial Articles of the VCLT: These articles (18, 38, draft 50, 53, and 64) cannot be readily squared with the purely consensual basis for international obligation.
	Article 18: Interim obligation not to defeat the object and purpose of a treaty prior to its entry into force. A state is obliged to refrain from acts which would defeat the object and purpose of a treaty WHEN:
(a) it has signed the treaty or has exchanged instruments constituting the treaty subject to ratification, acceptance, or approval, until it shall have made is intention clear NOT to become a party to the treaty; OR

(b) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided that such entry into force is not unduly delayed.

· Issue with Article 18: Departs from the pure consent theory of international law – that states control their obligations..
· Suggests that the treaty has a “spirit” that cannot be violated.
· Even before a party has ratified a treaty, that party is bound not to violate the purpose of the treaty.
· Fundamental Principle: A state’s consent is all there is to international law.

· There are obligations that come with signature, even before full obligation by ratification.
· There is also a suggestion that treaties can be binding on non-parties.


	Article 38: Rules in a treaty becoming binding on non-party States through international custom. 

· Nothing in articles 34 to 37 [dealing with the rights of third parties under international treaties] precludes a rule set forth in a treaty from becoming binding upon a third State as a customary rule of international law (if recognized as such).
· AND SEE Jus Cogens: There are certain peremptory norms that cannot be violated or circumvented by contract. 
· Issue in North Sea Continental Shelf Cases


	DRAFT Article 50 of the VCLT: Treaties conflicting with a peremptory norm of general international law (jus cogens). 

A treaty is VOID if it conflicts with a peremptory norm of general international law from which no derogation is permitted AND which can be modified only by a subsequent norm of general international law having the same character.

	This Draft Became Article 53 of the VCLT: Defines Peremptory Norm. For the purpose of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which NO derogation is permitted and which can be modified ONLY by a subsequent norm of general int’l law having the same character.
· The primary changes made between Article 53 and draft article 50 was an attempt to ground jus cogens in actual states, rather than a more vaporous general enforcement idea.
· Issue: Article 53 is difficult because it recognizes enforcement by the “international community,” assuming the all states act with the same voice.


	Article 64: Emergence of a new peremptory norm of general international law. 

If a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm becomes void and terminates.
· Jus Cogens trumps treaties.


2. Reservations
	To Determine Whether a Reservation is Valid, Ask:
1. What is the object & purpose?

2. Does the reservation directly (indirectly) thwart the purpose of the treaty?

3. Is the reservation remedial or substantive?


Guiding Principles:

· Governed by Articles 19 and 20 of VCLT.
· Reservations regime lends a wide berth to countries to except themselves from responsibilities under a treaty, so long as it does not violate the object and purpose of the treaty.
· “Object and Purpose” Test is the hallmark of determining the validity of a reservation, but the problem is that this is determined by the nations as a whole, so you have to look at bilateral agreements to determine the validity of multilateral agreements.

· The other states party to the treaty determine whether a reservation is consistent with its object and purpose.

· Human Rights Committee comment 24 demonstrates discontent with the reservations regime, binding states to a treaty they may not have joined without the reservation, even after the reservation is nullified.
· ICJ Opinion:
· A state which has maintained a reservation to the treaty is still a party so long as the reservation does not violate the object and purpose of the treaty.
· If a state objects to a reservation that does not violate the object and purpose of the treaty, both parties remain parties to the convention, but the provision to which the reservation relates is suspended between the two of them.
· Where ensuring as many signatories as possible is essential to the efficacy of a treaty, a reservation will more likely remain valid in order to bind more parties. (Switch from the “unanimity test” to the “object and purpose test.”) (ICJ 1951)
· Reservations regime is something of a failure. (CEDAW)
	State of the Law Where Another Party Accepts, Objects, or is Silent to a Reservation:

· Where X reserves and state A accepts: Both get the benefits of the reservation (reciprocity).

· Article 21(1) of the VCLT.
· Where X reserves and state C remains silent: An actor’s silence is treaty as acceptance.

· State C is thus treated like state A.

· Article 20(5).
· Where X reserves and state B objects:

· B objects only to the reservation and not to the treaty entering into force between states B and X: The treaty is in force except the reservation between the two states.

· Article 21(3): The provisions of the treaty to which the reservation relates is suspended between the two states.
· B objects to the reservation AND the entry into force of the treaty between the two states: There is no treaty between the two states and they will make an independent agreement between themselves separate form the treaty.
· Article 21(3): When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving states, the provisions to which the reservation relates do not apply as between the two states to the extent of the reservation.
· The reservation has no affect between the relations of non-party states, regardless of whether they accepted, objected, or were silent to the reservation.

· Article 21(2).


Reservation Regime Issues:

· These provisions most likely had this effect in order to gain as many signatories to a treaty as possible.

· It is difficult to determine what are the obligations of a state under a multi-lateral treaty, because there are so many bi-lateral agreements relating to it.

· An objection to the reservation, is practically treated like an acceptance of the reservation, because it remains in force as to all other states.

	Article 19 of VCLT: Formulation of Reservations

A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation UNLESS:
(a) the reservation is prohibited by the treaty;

(b) the treaty provides that ONLY specified reservations, which do not include the reservation in question, may be made; OR

(c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible with the object and purpose of the treaty. 

· Note: (c) is NOT the traditional rule. The traditional Rule required ALL of the parties to consent before a party could make a reservation.
· Traditionally, every state party had a veto power over the reservation.
· The shift from the unanimity rule to the “object and purpose” rule is fundamental.


	Article 20: Acceptance of an objection to reservations

(2)  When it appears from the limited number of negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by ALL of the parties.

· Article 20 is an echo of the traditional rule, but not the traditional rule itself.


	Advisory Opinion on Reservations to the Convention on Genocide ICJ (1951)

1. A state which has maintained a reservation to the treaty is still a party so long as the reservation does not violate the object and purpose of the treaty.

· The genocide convention was designed to prevent genocide, as well as secure universality (bring on board as many states as possible).

· However, having the same obligation, is also a form of universality.

· But, the ICJ held that getting as many parties as possible was important, so the Court switched from the “unanimity test” to the “object and purpose test.”

· EX of circumstances that would violate the object and purpose of the treaty:

· Reservations not holding private actors liable.

· Reservations generally considered remedial, not substantive.

· Steinhardt says not recognizing the jurisdiction of the ICJ would be considered consistent with the Convention because there are other forums where disputes can be heard.

2. If a state objects to a reservation that does not violate the object and purpose of the treaty, both parties remain parties to the convention, but the provision to which the reservation relates is suspended between the two of them.

· Where one state reserves and the other objects and does not want the other to remain a party, then there are NO treaty provisions binding between the two states.

Problem with this opinion: States determine what is consistent with the object and purpose it.
· Process is so decentralized, that you have to look at all the bilateral relationships in a multilateral regime, which can be quite unmanageable.


	Human Rights Committee, General Comment 24:

· Reservations that offend peremptory norms are NOT compatible with object & purpose.

· No substantive reservations.

· No prissy distinction between remedy and substance (i.e., cannot make a reservation saying there will be no remedy for human rights violations.

· No reservations regarding procedures.

· No reciprocity.

· No reservation that will defer to domestic law.

· Reservations must be specific and transparent and refer to a particular provision of the treaty and indicate in precise terms exclusion.
· Cannot reserve your state out of jus cogens.
· The Commission reserves final authority over the validity of reservations.
· A party making an illegal reservation still maintains obligations to all other parts of the treaty.
· Problem: Maybe a state wouldn’t have signed a treaty without this reservation, so a state may end up a party to a treaty it did not consent to.


	CEDAW Example: Various Reservations Arguably Undermine the Treaty.

· Kuwait wants to reserve the right (1) not to give women right to vote (directly goes against object and purpose of the treaty), and (2) preserve the authority of Islam/Shariah as law of society (more borderline, because recognizes religious principles, however these religious principles may be in direct conflict with Article 16, recognizing the rights of women in the household.. 

· There are other reservations which shed light on the legality of Kuwait’s reservations (See Israel, Ireland and Singapore).

· The patchwork quilt of reservations and objections leaves room for ambiguity and determining what the obligations under the treaty are.


B. Rules of Customary International Law and “General Principles”

	General Principles: Principles of domestic law as recognized in the legal systems of civilized nations. (e.g., due process, evidentiary burdens and State Responsibility)


	Customary International Law: Evidence of a general practice accepted as law. (ICJ Art. 38)


	Two elements of customary law:

1. States act in uniform, consistent way: Must be a general recurrence or repetition of the acts which gave birth to the customary rule, in a uniform and widely-accepted manner. (Objective)
2. Opinio juris: States act out of a sense of legal obligation: Psychologically, the recurrence is the result of a compulsory rule. (Subjective)


	Jus Cogens: Customary norms that are so significant that states must follow them; states cannot opt out of jus cogens norms (i.e., genocide, war crimes, engaging in aggressive war…)


	Two Equally-Good, but Opposite Ways to Think about Jus Cogens: 
· Natural law. There are certain inalienable rights; moral limits of what is necessary to be a human being.

· State practices. States adopted the idea of jus cogens as a limit upon themselves. 


	Sources of Customary International Law:

· State Practices and Diplomatic Exchanges

· Looks at history of CLAIMS and DEFENSES made by a country 
· Failure to object to a practice is a source of international law. (Cambodia) 
· No pattern of protest when courts took criminal jurisdiction for crimes committed by aliens in other states with effects in state claiming jurisdiction. (Lotus)
· Persistent Objector: For example, yes we did is, so what?  vs. shocked, didn’t know it happened, it will never happen again. (Norwegian Fisheries)
· Treaties in Consistent Form

· Multilateral treaties may codify customary law;
· Treaty vs. custom: Treaty will win if later in time; but a new customary norm will supersede inconsistent treaty obligations.
· EX: Prohibition on torture.
· Laws, Constitutions, High Court Decisions in Various Countries

· Writings of Publicists

· Resolutions and Declarations in Consistent Forms

· Questions for use of UN Resolutions for opinio juris

· Does UN Resolution address LEGAL subject?
· Is UN Resolution consistent with practice?
· What is the voting record (general number and types of states that voted yes or no)?
· Rationale for Use

· not binding but formative influence in development of int’l law.
· often first stage before formal treaty.
· often purports to express already existing customary law.
· are official expressions of governments concerned and are relevant and entitled to weight in determination of customary international law.
· evidentiary even for those not signatories.
· Decisions of International Tribunals

· Authoritative Compendia or RS of Customary Int’l Law

· EX:  RS of Foreign Relations Law, because collected resource of relevant norms.


Guiding Principles:

· Lack of objection to a certain practice permits the inference that there is no opinio juris against its use. (Lotus)

· International law gives states a wide berth when determining their extraterritorial rules. (Lotus)
· Utility of Resolutions to Determine State Practice: These resolutions, supported by consensus and demonstrating the will of states, are evidence of a general practice accepted as law because they are the source of information required to determine customary international law. (TOPCO)
· But, because not binding law, they may lack opinio juris.

· Though resolutions are not legally binding, they give reasons why states vote the way they do. (TOPCO)

· Voting records behind resolutions demonstrate how widely-accepted a certain principle is in the international community. (TOPCO)

· Where there is an absence of opinio juris, you can argue that the state is in flux (lex ferenda) and domestic law should apply. (Lotus and TOPCO)
· A newly independent state (former colony), stands in the shoes of the colonial power; succeeding to all of the colonial power’s obligations and rights in this area of the world. (Cambodia)

· Doctrine of Acquiescence: A state’s failure to assert is rights over time will draw an inference that it has acquiesced to the rights of the opposing state. International law draws the same inference from silence, as does the common law in the doctrine of adverse possession. (Cambodia)
· Consistent objection to a customary norm from the inception of the norm allows a State to opt-out.  (Norwegian Fisheries)
	Opting-Out of International Law: (Norwegian Fisheries)

· Vice: This, on the face, enables a state to assert some sort of immunity to international law such that no customary norm could be enforceable.

· Virtue: Opting-out process also preserves the power of a state’s consent in creating its legal obligations.
· TEST to distinguish between legitimate and illegitimate exercises of opting-out:
1. Timing of the objection

· Norway made its unilateral position known at roughly the same time as the norm was emerging.

2. Persistent (OK) versus Subsequent (Not OK) Objectors

· Persistent: Objector makes his feelings known at the time the norm is emerging; the rest of the world is in the process of accepting this practice. (EX: South Africa was a persistent objector to the norm against discrimination.)

· Subsequent: A state that goes a long with the norm for some time, and then attempts to opt-out.

3. How other states react.

· If other states agree that the subsequent objector’s opt-out is valid, this is a sign that the ancient customary norm is beginning to unravel – is being un-done by the actions of states.


Case Where No Customary International Law
	The Lotus Case: Collision at sea between Turkish and French vessel.  Turkey instituted criminal proceedings against French national. Issue: Do principles of international law prevent turkey form instituting criminal proceedings against a French officer captured in the high seas? Alleged Principle of International Law: The flag state (flag flown on the ship) is the state that has exclusive jurisdiction over collision cases. H: The court found no opinio juris to support the alleged principle that France should have jurisdiction here because there was not evidence of objections to the exercise of extraterritorial jurisdiction. Even though the French officer was a French ship, the collision occurred near Turkey’s territory and against Turkish citizens, so Turkey was not unreasonable in exercising jurisdiction in this offense.
Importance:

· International law gives states a wide berth when determining their extraterritorial rules; state sovereignty is presumed except where limited by international law.
· States have, in the past, legitimately prosecuted people who commit crime in a foreign place where the effects of are felt locally.
· Because the vessel is considered a little piece of Turkish territory, the Court interprets the collision to be “felt” on Turkish territory.
· You just can’t presume restrictions on the actions of states.


Customary law in a commercial setting.
	The Texaco (TOPCO)/Libya Arbitration: Libya nationalized the petroleum companies. Issue: What customary legal limitations are there, under international law, to nationalize the property of aliens without compensation? Libya’s Argument: It exercised its plenary sovereignty over its own territory, and it has certain authority to nationalize private property. TOPCO’s Argument: There is customary law protecting private contract rights when dealing with a sovereign state. H: International customary law requires nationalizing state to pay just compensation for nationalization of natural resources (Principle: State responsibility to aliens: Traditional notion in international law governing TOPCO. International minimum standard for the treatment of aliens and their property. Well-established norm going back centuries.)
Evidence Relied on by the Arbitrator Relied to Make His Decision: 

· UN Resolutions and Declarations

· Voting records behind these resolutions
· Look at number of votes

· Look at the reasons expressed for voting for and against the resolutions.

· Private Contract Rights were an emerging, but not accepted, norm: The arbitrator found consensus on 1803, but great divisions of ideology in voting on the later, pro-south resolutions. The pro-south resolutions included a number of abstentions and even separate provisions developed to ensure passage where there was division.


Thinking about Lotus and TOPCO Together: 

· Status of International Law: 

· International law was not well established in Lotus. 

· In TOPCO, international law was well-established (state responsibility to aliens), so now more evidence is required to overrule (sources for evidence include NGOs and International courts). 

· Possible Bias for Western Nations over Developing Nations.

· Two cases are also reconcilable across time: 

· Lotus was decided when there were very few international organizations, and what few there were had made little contribution to international law.

· However, in TOPCO the UN had become a forum for opinio juris and gleaning customary international law.

International law draws inferences from silence AND from ambiguous behavior
	Temple of Preah Vihear (Thailand v. Cambodia) (1962): Doctrine of Acquiescence. There is a 10th Century temple on a cliff, overlooking a Cambodian plain. Thailand claims it’s border is the cliff, and thus the temple belongs to it. But Cambodia believes the border is just behind the temple. Issue: Whether past decades of behavior of Thailand demonstrates acquiescence to the border line, drawn in Map Annex 1, giving the temple to Cambodia? And whether Thai acts of an administrative character created sovereignty there? H: (1) Thailand’s administrative actions did not create sovereignty. (The acts that were there were few and far between, what actions there were, were of local administrators or private actors, these actions also did not clearly occur around the temple.) (2) Thailand’s acquiescence over the decades displaced the treaty line (estoppel). (Thailand submitted a map showing Cambodia owned the temple, it failed to respond to inquiries by France and Cambodia as to its actions around the temple, and it acquiesced to certain maps.)

Importance:

· Undermines the idea that simple consent is all there is to international law.

· Notion of implied acquiescence ensures that states keep talking toward the resolution of their dispute. 


Persistent objection to a customary norm from the inception of the norm allows a State to opt-out.  
	Norwegian Fisheries Case (UK v. Norway) (1951): The UK wanted to exploit the waters around Norway, but Norway declared that its waters based on a straight baseline connecting the outer limits of the islands surrounding it. UK argued that whenever you have a coastal line, you need to follow the outline of the coast. H: Norway can use straight baselines because there was sufficient historical practice to support this practice. The lines, however, cannot be unreasonable so as to go too far out into the water. I: The Court is suggesting that Norway could opt-out of the general practice of states and customary international norms.

Factors considered by Court:

· Norway had issued a decree in 1869 declaring its boundaries – France objected, but the UK did not. Thus, the court infers acquiescence.

· Norway had historically depended on these waters.

· UK used the same practice in delineating the waters around Ireland.


1. Customary International Law in U.S. Courts

	Article 1, Section 8, Clause 10: Congress the power “to define and punish… offenses against the Law of Nations” (not widely invoked).


Guiding Principles:

· Incorporation of International Law into the Federal Common Law: “International law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination.” (Paquete Habana) 

· Though Erie said there was no general federal common law, it said nothing about specific federal common law. 
· Therefore, the Courts can invoke customary international law against the executive branch.

· If there is no controlling statute, customary international law wins: “Where there is no treaty and no controlling legislative or judicial actions, resort must be made to the customs and usages of civilized nations.” (Paquete Habana)
· “Work of jurists and commentators…” illustrates academic acceptance of international law as customary. (Paquete Habana) 
· Domestic statues must be read in light of international law, unless Congress explicitly said to ignore international law.  (Paquete Habana) (ATCA Cases)
· Congress, if it wanted to, could overrule federal common law/customary international law.
· It is important, however, to recognize that the international commitment remains intact, because domestic law is no defense to international obligations.

· The President may be able to overrule federal common law, in his residual authority under the Constitution; however, he cannot delegate that authority to a lower level official. (i.e., lower defense official in Paquete)
· International Law as an Interpretive Tool: Even if courts are ambivalent about making international law dispositive, courts commonly use it as an interpretive tool. (e.g., evidence of customary international law being used to determine domestic environmental law.)
· International law is not made binding in such a way that raises legitimacy issues, but it plays an important secondary role.
· Charming Betsy Principle: Courts should interpret statues to be consistent with international law.
· Alien Tort Claims Act (ATCA): Jurisdictional statute authorizing suit of private individuals. 
· Applies to torture of aliens in another country.  (Filartiga)

· Violation of international law does not require a state actor to sue under ATCA.  (Kadic) 

· Companies can be sued under ATCA—standard in the air.  (Unocal)

· Treaties can give rise to custom: 3 factors 1) norm-creating, 2) widespread state practice, & 3) passage of time.  (North Sea Continental Shelf )
	Alien Tort Claims Act (Section 1350): If a foreign plaintiff can show injury caused by a tort “committed in violation of the law of nations,” and there is personal jurisdiction over the defendant (served in the U.S.), then United States courts can provide relief. 

· Limitation: Only applies to suits against individuals, not foreign states or sovereigns (that is covered by FSIA).
· Sosa: The ATCA Does Not Create a Cause of Action.
· But it DOES Offer a Cause of Action in Limited Cases, such as where there are a limited set of federal common law causes of action, under Filartiga and Kadic.

· Another statute – like the Torture Victim Protection Act – could provide a right of action.

· Customary international law also could provide a cause of action.


	Court Has to Be Cautious About Use of Federal Common Law to Find Customary International Law:

· Judicial recognition of federal common law in the form of customary international law is permitted in NARROW circumstances.

· No longer a natural law notion of the common law: The Courts are no longer held together by a common set of beliefs and values embodied in common law.

· Erie put existence of federal common law in jeopardy.

· Legislative Institutional Capacity: Creation of private rights of action are better left to the legislature in most cases, but not cases of international customary law.

· No congressional mandate to seek out and define a violation of customary international law.

· Political Question Doctrine: Could have effect on foreign relations.


	Test for Inferring Causes of Action From Customary International Law: (Sosa)

· 18th-Century Paradigms Recognized by the Court: 

· Assaults on Diplomats

· Safe Passage/Neutrality

· Piracy

· Court Expands These Paradigms to Include… Under Filartiga and Kadic:
· Torture

· Genocide

· Prolonged Arbitrary Detention


	Two circumstances where corporation can have liability under international law: (Unocal)

· International Norms: Slavery, genocide, piracy.

· Sufficiently related to state action as to be liable: 

· Willful Participants

· Joint Action

· Section 1983: Public Function

· Conspiracy

· Aiding and abetting

· Some Courts Have Looked at Criminal Factors to show Aiding and Abetting

· Presence + Knowledge + Intent + Benefit
· Determining what the right test will be is still in dispute in courts.


US courts can turn to customary international law to answer domestic questions.
	The Paquete Habana (1900): During Spanish-American war, two fishing boats were captured, taken to Florida, and sold as prizes of war. Customary International Norm at Issue: Whether fishing vessels are exempt from seizure as a prize of war. H: This acting out of humanitarianism, excepting fishing boats from seizure, had ripened into a rule of customary international law. Thus, the boats, their cargo, and crew were exempt from seizure by the U.S. under customary international law. Court’s Rationale: Studying State practice for the past 500 years, working in four languages, the Court found this practice was ancient and well-recognized. I: US courts can turn to customary international law to answer domestic questions.


	Filartiga v. Pena-Irala (1980): Joelito Filartiga is tortured to death by Pena, the Inspector General of Police for Asunscion, Paraguay. Joelito’s sister, who was shown his body by Pena, moved to the U.S. Upon hearing Pena was in NY, she served him with papers charging torture. H: Deliberate torture perpetrated under color of official authority violates universally accepted norms of the international law of human rights regardless of the nationality of the parties. I: Courts are more willing to use international custom to help in determining what domestic law means.
Evidence Considered by the Court in Finding a Customary Norm Against Torture:

· Treaties

· UN Charter

· American Convention on Human Rights

· International Covenant on Civil and Political Rights

· US wasn’t signatory to the last two listed.

· UN Resolutions and Declarations

· Not legally binding without uniform practice of states and action with sense of legal obligation.

· Thus, to be conclusive evidence, have to examine the votes behind the resolutions.

· Modern municipal and national law.

· Torture is prohibited by over 55 nations.

· No nation asserts a right to torture their own citizens, and if it does occur, the States deny it or admit it as unauthorized rough treatment.
· Those who deny, share the opinio juris that torture is wrong.

· Those who admit it, are interpreting the law in a way that does not recognize wrong-doing, which recognized by other states would unravel any international norm.

· Writings of academics

· Amicus Brief from U.S. Government, stating it would be embarrassed if the Court denied recognition of a norm against torture.


	Kadic v. Karadzic (1995): Karadizic is President of self-proclaimed Bosnian-Serb republic within Bosnia-Herzegovina which exercises control over large parts of territory, commands Bosnian-Serb military forces, commands systematic human rights violations. Plaintiffs sue for genocide, rape, forced prostitution & impregnation, torture, other inhuman treatment and wrongful death. Karadizic was served in Manhattan under ATCA. H: Certain forms of conduct – especially, genocide and war crimes --violate the law of nations, whether by a state or private actor.  Note: No head of state immunity because not head of state (yet).
Sources of Customary International Law in Kadic:

· Early Prohibitions

· EX: Piracy, slavery (“enemies of all mankind”)… individuals who undermine something important to the community.
· Treaties in consistent form

· UN Declarations

· Genocide Convention

· Geneva Convention

( Both prohibit genocide, slavery and war crimes, extended to individuals.

· Restatement of Foreign Relations Law
· Individuals may be held liable for piracy, war crimes and genocide.

· Arrived at by lawyers and academics (“writings of jurists and publicists”)

· Say what the law is, rather than what it ought to be.

· Decisions of International Tribunals
· Private individuals held accountable at the Nuremburg Trials.

· Executive Branch
· DoJ has said that individuals can be held liable under Alien Tort Statute for genocide, war crimes and other human rights violations.


	Sosa v. Alvarez-Machain (2004): Does the Alien Tort Statute provide a cause of action in addition to jurisdiction. H: ATCA Does Not Create a Cause of Action: But it DOES Offer a Cause of Action in Limited Cases, such as where there are a limited set of federal common law (customary international law) causes of action, under Filartiga and Kadic.
Importance:
· Alvarez’s Detention Does Not Fall Under Customary International Law: 
· Factually, his detention was not long enough to violate customary international law.
· “A single, illegal detention for less than a day, followed by a transfer of custody to lawful authorities and a prompt arraignment, violates no norm of customary international law so well defined as to support the creation of a federal remedy.”

· Ramifications on the Use of Customary International Law and the ATCA: 

· Put the breaks on the use of the ATCA to bring private actors into Court.
· Did not alter the law of Filartiga and its progeny: Victory of Sosa: Court was presented with a strong argument that the ATCA was too old to still be effective, and walked away – so while it could have removed the force of the ATCA, it chose not to.

· Ways in which Sosa is Retrograde:

· Its treatment of the Universal Declaration of Human Rights. (Unlike Filartiga, the Court does not recognize the declaration as representing international practice.)
· Its failure to recognize state-sponsored kidnapping as a violation of international law.


Echo between Paquete Habana and Sosa:

· Both Courts held it justiceable to try the actions of lower government officials in the time of war (Spanish-American War/Terrorism).
· It is not a controlling executive act when the executive branch takes a position in litigation.

· Sosa confirms the status of the law of nations in American court.

	Doe v. Unocal Corp. (D.Ct. 1997): Plaintiffs seek injunctive and compensatory relief for alleged violations of international human rights violations perpetrated in furtherance of Unocal, Total and MOGE’s joint venture-pipeline. Claim that in building drilling stations, the military in Burma relocated and enslaved villages for the pipeline. Military and MOGE get FSIA. Issue: Should a corporation be liable as a private actor under the Alien Tort Claims Act? Unocals’ Argument: Lack of jurisdiction because they are private individuals, and the ATCA only applies to state actors. H: ATCA grants jurisdiction to cases against corporations.
 Importance: 

· This case blurs the line between public (human rights) and private (deals with businesses) international law.

· Illustrates two of the circumstances where a corporation is liable under international law (above).
· This Case May Lead to Companies taking Action to Avoid Human Rights Issues:
· Companies will take actions to ensure that they don’t get embroiled in expensive and embarrassing ATCA litigation.

· Market Approach: Companies compete against one another in showing how strong their commitment is to human rights.
· Protecting human rights is good for the bottom line, since you avoid boycotts and costly litigation.

· Probem: What if protecting human rights turns out to be more expensive? Companies also have a responsibility to look out for the financial welfare of the corporation.


2. The Relationship Betweeen Customary International Law and Treaties

Guiding Principles:

· Treaty can establish customary international law. (Norwegian Fisheries)

· Controversy: Treaties bind non-parties (takes out element of consent).

· Treaties are binding as customary international law only when all 4 North Sea factors are met.

	Tests for Determining Whether a Treaty Norm has become Customary International Law (All factors must be met): (North Sea Continental Shelf Cases)
1. The treaty provision must be “of a fundamentally norm-creating character, such as good be regarded as forming the basis of a general rule of law.”
2. The provision must be consistent with state practice.
3. Widespread and Representative Participation.
4. Passage of time.


	North Sea Continental Shelf Cases (Germany v. Denmark/Germany v. Netherlands)(1969): Denmark and the Netherlands wanted their shares of the Continental Shelf, as it relates to Germany, to be determined by the principle of equidistance. Plaintiffs’ Argument: Article 6 of the Geneva Convention on the Continental Shelf says basic rule is if have opposite states or adjacent states split continental shelf in half. Germany NOT a party to the Convention, so the two states claim that the principle of equidistance is now part of customary international law (so it binds non-signatories). Germany’s Argument:  The treaty not binding to them because they are not signatories to the Convention and the principle is not yet customary law. H: The equidistance principle is not customary international law. I: Shows when a treaty provision becomes customary, binding non-signatories. If it meets all of the following factors, the treaty provision is customary law:
Facts Under Test for Determining Whether a Treaty Norm has become Customary International Law:

· The treaty provision must be “of a fundamentally norm-creating character, such as good be regarded as forming the basis of a general rule of law.”

· Article 6 does not pass this test:

· Allows for special circumstances.

· It is subject to reservations.

· It allows states to work out their own agreements.

· The provision must be consistent with state practice and done out of a sense of legal obligation (opinio juris).

· Widespread and Representative Participation.

· Partially determined by whether specially-affected states participate: If states from both sides of the dispute – states that are specially burdened by the norm -- have accepted the norm, then that is better evidence of recognition.

· Specially-affected states are also commonly thought of the traditional big powers.

· Passage of time.


	Legality of the Threat or Use of Nuclear Weapons (1996) (Advisory Opinion of ICJ): Is the treat or use of nuclear weapons in any circumstance permitted by international law? H: There is no customary or conventional authorization for the use of nuclear weapons.

Importance:

· Paragraph E: Use of nuclear weapons is permitted in extreme circumstances of self-defense. 

· This Paragraph represents first-class equivocation: Use of nuclear weapons violates international law, BUT the Court cannot say that a state cannot use nuclear weapons in extreme circumstances for self-defense.

· Don’t want to have a law that is so restricted in limiting the use of self-defense, that it ultimately obliges the state to be destroyed.

· The closer you get to survival and self-defense, the further you get from the law.
ICJ’s Analysis:

· Treaties: There is no treaty that says that the use of nuclear weapons is prohibited.
· Evidence Prohibition on Use of Nuclear Weapons is Part of Customary Law:

· No one uses them: Best evidence of customary law against use of nuclear weapons.

· Most likely doesn’t fulfill the opinio juris prong, because states don’t feel legally bound not to use them.

· States have continued to develop the THREAT of nuclear weapons.

· UN Resolutions prohibit use of nuclear weapons.

· Evidence of deep concern, but not customary law.

· They are adopted with a significant number of negative votes – especially the major powers.

· There are laws of war requiring combatants to distinguish between civilians and military, and to the extent that nuclear weapons are too large to do that, they may violate customary law.

· The body of law governing weaponry has become customary law.


II. Dispute Settlement and the Application of Rules in Exemplary International Settings

A. Negotiation, Mediation and Conciliation

Negotiation: Employed frequently because resolves disputes through settlement.

· Consultation: Early negotiations to make slight modifications, before any formal action when a state thinks actions may harm or affect another state.

· Usually through normal diplomatic channels (such as summits, etc.).

Mediation: Parties unable to resolve dispute and ask 3rd party to determine an acceptable conclusion, solutions, suggestions, etc.

· Only as effective as parties wish.

· Limited to specific situation.

Conciliation: Method for settlement of international disputes to which a Commission set up by the Parties, either permanently or ad hoc, to deal with a dispute, proceeds to impartial examination of the dispute and attempts to define terms of settlement (close to arbitration).

· The conciliation is “susceptible of being accepted” by the parties but not binding on them.

B. The International Court of Justice

	Compromis: An agreement to submit a particular existing dispute to the court for resolution. (Art. 35(1))

· Parties choose to submit their dispute to the ICJ.

· Gives states the maximum control over the resolution of the dispute.


	Compromisory Clauses: A provision in a treaty requiring submission of future disputes under that treaty to the ICJ. (Art. 36(1)(b))


	Optional Clause: Compulsory jurisdiction. (Art. 36(2))


	Transferred Jurisdiction: States who subject themselves to compulsory jurisdiction under the Preliminary Court of International Justice (PCIJ), transfer that jurisdiction to the ICJ. (Art. 36(5))


	Reciprocity: Reservations by one country to the Optional Clause are available to the other state party to the dispute. (Norwegian Loans) (Arts. 36(2) and (3))

· Obligations act as a mirror, and things used as a shield by one country may be used as a shield by the other.
· Reciprocity is implied in treaties, even where not explicitly stated. (Art. 36(2))
· But see Nicaragua.


Guiding Principles:

· Distinction between formal conditions and substantive obligations under reciprocity. The formal conditions of creation, duration, and termination are NOT subject to reciprocity—only scope and substance, including reservations as in Norwegian Loans, are subject to reciprocity.

· Reciprocity does not apply to the formal conditions of creation, duration and termination.

· Reciprocity only works when it affects the scope and substance of an obligation.

· ICJ can deal with an ongoing conflict. The fact that a matter is before the Security Council does not prevent it from being dealt with by the ICJ to decide legal questions.

· Support for Having a Political Question Doctrine in the ICJ:
· Don’t make decisions that you cannot enforce.

· Failure to enforce the rule means it will be broken and the Court will lose credibility.

· The higher the stakes, the less appropriate adjudication of the dispute.

· Optional clauses cannot be made effective retroactively. (Yugoslavia)

	The Principle of Reciprocity: (Norwegian Loans and Nicaragua)  
· Article 36(3): Declarations may be made unconditionally, or on a condition of reciprocity.

· Supports a contention were a state bound by the optional clause to sign on unconditionally, reciprocity would not apply and the obligations would not be “mirrors” of one-another.  

· Article 36(2): A state accepting the optional clause does so on the basis of the other state’s acceptance.
· Suggests that there may be a generalized customary law understanding that reciprocity is always a condition of obligation.

· Only subject to as much jurisdiction as the other party.

· This seems to show there is not need to make reciprocity explicit.

· Article 36(6): The matter of whether the court has jurisdiction is to be resolved by the court.

· Argument Against Reciprocity: The Court needs to preserve its institutional relevance. It cannot give away jurisdiction whenever states want to withdraw Reservations interfere with the text-based power of the court to determine its own jurisdiction.

· Competing Principle: Consent of the states. Allowing states to make reservations enables accession of more countries.


	Culture of Compliance: Why States Adhere to Judicial Decisions. In a mature system of laws, there is a sense of obligation to comply, built by a pattern of compliance that would make deviation from that norm an anomaly.


	Evidence that States themselves take the ICJ seriously for resolving disputes:

· Court has more cases on its docket now than it ever has had.

· Examples:

· Arrest Warrant of 11 April 2000

· Avena and Other Mexican Nationals (Mexico v. U.S.)

· Legality of Wall in Occupied Palestinian Authority (Advisory Opinion)

· Court is also taking up issues that range into disputes arising form active warfare.


	Article 35(1): “The Court shall be open to the states parties to the present statute.”

· ICJ available to all members of the UN.
· However, states cannot be dragged into court. They must give consent to the ICJ’s jurisdiction.


	Article 36(1): Jurisdiction Specifically Granted in Two Scenarios

The jurisdiction of the Court comprises :

(a)  Compromis: all cases which the parties refer to it, and 

(b) Compromissory Clause: all matters specially provided for in the Charter of the United Nations or in treaties and conventions in force.


	Article 36(2): The “Optional Clause” (compulsory jurisdiction)

The states parties to the present statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning:

(a) the interpretation of a treaty;

(b) any question of international law;

(c) existence of any fact which would constitute a breach of an international obligation;

(d) nature and extent of the reparation to be made for the breach of an international obligation.

Interpretation:

· Court has compulsory jurisdiction through the optional clause.

· The clause is optional = don’t have to sign onto it.
· But the jurisdiction is compulsory = once the state signs onto the clause, it submits entirely to the ICJ.

· Because of the broad jurisdiction given under the Optional Clause, it has been adopted by states with many conditions.

· EX: United States & the Optional Clause: Round I (1946)

· US accepted optional clause with regard to States accepting SAME obligation FOR treaties.
· ICJ jurisdiction applies to questions of international law, questions of fact for breach of international law, and reparation for breach of international law.
· ICJ Jurisdiction does not apply to:
· Disputes the solution of which parties shall entrust to other tribunals by virtue of agreements already in existence or which may be concluded in the future.

· Disputes with regard to matters which are essentially within the domestic jurisdiction of the USA as determined by the USA [“self-judging reservation” or “Connally Amendment].

· Disputes arising under a multilateral treaty UNLESS (1) all parties to the treaty affected by the decision are also parties before the Court, or (2) the USA specially agrees [“Vandenberg Amendment].

· Remain in force for 5 years and then after until the expiration of 6 months then notice may be given to terminate the declaration.


	Article 36(5): Transferred Jurisdiction. Declarations under article 36 of the Statute of Permanent Court of International Justice which are still in force shall be deemed, as between parties, to be acceptances of the compulsory jurisdiction of the ICJ.


	Article 38: The Court shall apply…

(a) International conventions establishing rules recognized by contesting states.

(b) International custom, as evidenced by general practice accepted as law.

(c) General principles of law recognized by civilized nations.

(d) Judicial decisions and teaching of highly qualified publicists of various nations (as subsidiary means).


	Article 41 of ICJ Statute: Power to Indicate Provisional Measures. 

(1) The Court has the power to indicate provisional measures (make a recommendation) to be undertaken to preserve the respective rights of either party. 

(2)  Pending final decision, notice shall be given to the parties and to the security council.

· EX: Paraguay Case: ICJ issued provisional measure to stop the execution of a Paraguayan national in federal prison. Secretary of State said that she would do her best, but in a federalist system the state can determine what it wishes to do. Thus, ultimately State had no power and Briard was executed.


	Article 94 of UN Charter: Enforcing ICJ Judgments.

(1) Each member of the UN undertakes to comply with the decision of the ICJ in any case to which it is a party.

· This does not command compliance – it says “undertakes” (may).

(2) If any party to a case fails to perform the obligations incumbent upon it under a judgment rendered by the ICJ, the other party may have recourse to the Security Council, which may make recommendations or decide upon measures to be taken to give effect to the judgment.

· The problem is that all enforcement is reserved to the Security Council, which has never acted to enforce an ICJ decision.

· This seems to undermine the legitimacy of the Court.

· Not entirely true – the ICJ has a spectrum of remedial powers that are enforced through the weight of its own opinions.


Optional Clause Cases: Can a State Withdraw from the Optional Clause?

	The Case of Norwegian Loans (France v. Norway) (1957): Reciprocity. France had owned bonds issued by Norway before World War I. France claims these bonds were expressly guaranteed in gold; however, Norway later passed legislation removing the gold standard for its bonds. France wants to bring the dispute before the ICJ. Norway claims this is an issue of domestic law. Both France and Norway are parties to the ICJ’s optional clause. France has reservations for issues it claims to be of domestic concern; Norway does not. Both states recognize the principle of reciprocity as governing their responsibilities under the Optional Clause. H: Norway gets the benefit of France’s reservation for domestic law because the bilateral relationship between the two countries is based on reciprocity.


	Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States): Three days prior to hearing that Nicaragua would bring a case in the ICJ – alleging more international law violations than any other case prior – the U.S. issued a statement withdrawing from the Optional Clause of the 1946 Declaration, as it applies to disputes between the U.S. and Central American countries. 
Three basic holdings supporting ICJ decision that Nicaragua had effectively accepted the optional clause of the ICJ:
· Nicaragua’s accession to the PCIJ transferred to ICJ. 

· 1929 acceptance of PCIJ never received – lost at sea.

· Accession not formalistic: Based in part on a pattern of acquiescence overtime (like Cambodia), listing in UN yearbooks all the states that had accepted the court’s compulsory jurisdiction. 
· Didn’t matter that the list wasn’t legally binding.
· Publication without protest.
· Problem with this rationale: There must be reason to object before acquiescence is reasonable. It was never clear, until this point, that Nicaragua considered itself bound.
· The April 6 letter failed to modify U.S. obligations under the optional clause. (No Reciprocity)
· There is an implicit reasonableness term in giving notice for withdrawal from the optional clause.
· Under international law, all states are bound to termination within a reasonable time, and 3 days is NOT reasonable notice. Puts states on notice that they are not utterly free to do what they wish without consequences.

· Reciprocity: Distinction between formal conditions and substantive obligations. The formal conditions of creation, duration, and termination are NOT subject to reciprocity—only scope and substance, including reservations as in Norwegian Loans, are subject to reciprocity.

· This is why Nicaragua could terminate at any time, under Norwegian Loans, but the U.S. could not.

· Steinhardt says that this distinction is difficult and largely unworkable in the real world.

· Comprommisory clause to the FCN Treaty gave ICJ jurisdiction.

· Clause: “Any dispute between the parties as to the interpretation or application of the treaty… shall be submitted to the ICJ…”

· The U.S. argued that (1) no claims were made under the FCN Treaty in Nicaragua’s original filing, and (2) Nicaragua had not tried diplomacy first, as required by the Compromissory Clause.

· The Court found that there was a dispute as to the application of the treaty, and thus it had jurisdiction.

· U.S. had notice of the claims against it, even if not in the complaint, because there were memorials of Nicaragua’s complaint in detail.

· Also, expecting the U.S. and Nicaragua to engage in negotiation is impractical when they are in active combat.

· Problem: The fact that the parties are in armed conflict also means that they are not friendly and thus the dispute does not come within the Friendship Treaty.
· Problem: Subject-matter of dispute unrelated to FCN Treaty.


	Case Concerning the Legality of Force (Yugoslavia v. U.S.) (1999): Yugoslavia claims that the United States has violated international law by (1) restricting the use of force, (2) causing severe environmental damage, (3) use of illegal weapons (cluster bombs), (4) violating principles of human rights (the right to life). H: The ICJ found it did not have jurisdiction over the U.S. because the U.S. reserved to Article 9 of the Genocide Convention which had a compromissory clause giving jurisdiction to the ICJ, stating that it must give specific consent to jurisdiction in each case. I: Though Yugoslavia accepted the optional clause after the bombing had started, it cannot invoke that clause in this case because the clause cannot be activated retroactively.


C. Regional and Specialized Courts

Guiding Principles:

· Better Credibility: Regional courts have a better reputation among their constituents, and their decisions have a more concrete effect than the ICJ.

· Impact of Regionalization on International Law: In the last few years, we have seen the proliferation of states as old unions broke down, because there is a natural tendency for people to seek out sovereignty.

· At the same time, there is the regional integration of states – such as the European Union and OAS – where states group together by region.

· These unions act to integrate and harmonize law and policies (economic, social, trade policies).

· This creates a momentum for integration that works against the movement for nationalism.

· Courts have proven effective toward pushing integration forward: European Court of Justice is considered a central force in the integration of the EU and is not answerable to any other entity for its decisions.

1. European Court of Justice (ECJ)

Guiding Principles:
· Importance of Federalism in the EU: The EU was designed largely on the principles of federalism, with the U.S. as a model.
· There is an overarching political body with certain responsibilities given to it by the small constituent states. This overarching body works on behalf of the constituent states without entrenching on the rights of the smaller states.

· This is largely done for purposes of economic recovery.

· Principle Question: To what extent is the law of the EU superior to that of its constituent states?
· Part of the difficulty in determining this is that state leaders are not clear about how much power they wish to delegate to the EU.

· Treaties have direct application within the member states. EU law is national law, creating enforceable rights for individuals. (Van Gend en Loos)

· When EU conflicts with national law, EU law is Supreme and automatically invalidates conflicting national law. (Simmenthal)

· There is no latter in time principle in EU law.

· There is no Supremacy Clause in the EU Treaty, but if this were not the case, the entire fabric of law holding the EU together would be in jeopardy. 

	ECJ Process:

· 25 Judges (1 for each member state)

· 8 Advocates-General 

· Represent the public interest.

· Independent actors that deliver non-binding opinions of law.

· Sole judicial organ of EU created by treaty in 1991 & entered into force November 1993.  

· Court not answerable to any other entity.  

· Judges appointed for staggered terms of 6 years.  

· President of Court elected by others.  

· Only one judgment of court (secrecy).  


Relationship Between National Law and EC Law

	Van Gend en Loos v. Nederlandse Administraite der Belastingen (ECJ) (1963): Van Gend en Loos imported formaldehyde into Netherlands from Germany; subject to 8% tax.  Challenged tax under treaty that said 3% tax. Issues: Can an individual bring an EC-based right of action in a state court? Does the EC treaty have direct application in state court? H: (1) Individuals can bring rights of action coming under European Community law, within domestic courts. (2) Dutch tariff court has a right to have first crack at this case. 
Importance: 
· Treaties do have direct application within the member states. 

· EU law is national law, creating enforceable rights for individuals.

· States have limited their sovereignty as part of their membership in the EC.

· Independently of the legislation of member states, Community law not only imposes obligations on individuals but is also intended to confer upon them rights which become part of their legal heritage.
· Margin of Appreciation: ECJ’s deference to the interpretation of the domestic court.

· The domestic court has the right to try the case dealing with its treaty obligation

· The ECJ retains the right to rectify the decision if its does not agree with the Dutch court.


	Ammininistrazione delle Finanze dello Stato v. Simmenthal (ECJ) (1978): An Italian law conflicts with the law of the European Community. Issue: Whose law wins in the case of an irreducible conflict between national and EU law? H: European law is ALWAYS superior to national law. There is no latter in time principle in EU law.
Court’s Rationale: If the EU law did not prevail, the whole notion of community involvement would be in peril. Because the basic functioning of the EU would be undermined, this principle is upheld and is now considered a pillar of EU law.


2. Inter-American Court of Human Rights

Inter-American Court of Human Rights: Both a regional and specialized court.

Guiding Principles:

· Disappearances are a violation of the international human rights, even though the word “disappearance” is not included in any human rights agreements. (Velazquez)  

· Pattern of Practice Required to Prove Liability for State-Sponsored Disappearances: (Velazquez)  

· Arms and vehicles used by government.

· Victims were all people who were considered by the government to be “dangerous to state security.”

· Certain behavior patterns of torture.

· No domestic judicial remedy to confront the practice.

· A State can be held liable where it fails to exercise due diligence to protect human rights. (Velazquez)  

	Velazquez Rodriguez Case (1988): State-sponsored disappearance. Velazquez was the victim of a disappearance carried out by the Honduran government. H: Honduras was responsible for violating the American Convention by designing and implementing a deliberate plan to carry out disappearances, and also for not acting to prevent the disappearances through its executive or judicial powers. 

Importance of Velazquez-Rodriguez:

· Finding that disappearances were found to be a violation of international human rights law, even though the word “disappearance” is not included in any human rights agreements.

· It is a frequently-occurring practice that violates fundamental principles of human rights, and therefore its illegality can be gleaned as falling within these prohibitions (Article 1, 4 & 5 of the American Convention, providing for the right to life, dignity, freedom to exercise these rights).

· Shows how customary law can change.

· Defined the pattern of practice with such specificity that it was able to show disappearance even in the absence of direct evidence. 
· Circumstantial Evidence: Court used testimony of witnesses and victims of disappearances which occurred during the same time period. From this testimony, the court was able to infer a pattern in practice.
· Pattern of Practice Required to Prove Liability for State-Sponsored Disappearances:
· Arms and vehicles used by government.

· Victims were all people who were considered by the government to be “dangerous to state security.”

· Certain behavior patterns of torture.

· No domestic judicial remedy to confront the practice.

· Placed the burden of proof on the government to prove that the disappearance was not its fault.

· Once the commission shows its prima facie case for disappearance, the burden shifts to the government because it has a monopoly on the evidence.

· State can be held liable where it fails to exercise due diligence to protect human rights.
· Could be liable for the acts of private individuals if it can be shown that the government systematically failed to act to protect human rights.

· A lot will depend in the future on how easily this due diligence standard is met.

· Honduras actually did pay damages to the family of Velasquez-Rodriguez.
· Demonstrates that there is a sort of civic faith compelling states to take responsibility.

· Also shoes it is untrue that parties bringing human rights cases don’t recover


D. International Arbitration

	Three Defenses to Diplomatic Protection in International Arbitration: (These cannot be waived)

1. Exhaustion of Local Remedies

2. Waiver

3. Insufficient Nationality
( These are also applicable to ICJ (See Steinhardt’s answers to student questions)


	Doctrine of Diplomatic Protection: The power of a state to espouse the claim of its own national injured by the action of another nation. (Ambatelos)

· A means to elevate a dispute between a foreign government and a national, to a state-to-state arbitration.

· EX: US national arrested by Israeli police for aiding the Palestinians – the US took up the individual’s claim in an act of diplomatic protection.

· EX: Mexican government exercised its right of diplomatic protection on behalf of Alvarez-Machain.


i. Defenses to Diplomatic Protection in International Arbitration

1. Doctrine of Exhaustion of Local Remedies

Doctrine of Exhaustion of Local Remedies: US will not espouse the claims of its citizens that are percolating in foreign courts. 
· The remedy which needs to be exhausted must materially affect the result or materially substantiate the claim in order to come within the doctrine of Exhaustion of Local Remedies.
· Principles:
· Foreign states should have the first shot at resolving the disputes.

· Individuals should not be able to manipulate the machinery of diplomacy for frivolous claims.

· State-to-State disputes are a big deal, so it should be used as a last resort

· Two Senses of Exhaustion:
· Weak: Just send the claim back to the domestic court to have the remaining remedies considered. (Interhandel)

· Strong: Where there really is no local remedy left, but the party simply failed to push his case/try his case well enough when he was in the domestic court, he has not exhausted his remedies but there is no further action available to him. (Ambatielos)

· Ineffective remedies: Where cases the party does not think it could put on a fair case in the foreign court, do not require exhaustion.
· If you can show a bias in the foreign system.

· Where the rules prevent putting on important evidence.

· Where there is no jurisdiction to grant a certain remedy/hear a certain claim.

· Where the prospect of remedy is too remote, that also may show it is ineffective and does not have to be brought in the foreign court.

	Interhandel Case: (Swiss Case) Sent claim back to local court to exhaust remedy (to domestic system) where domestic claim still pending.  


	The Ambatelos Claim: Greek shipowner contracted to buy some ships form the British government, and the shipowner accused the British government of breaching the contract. There was litigation in the British courts. The Court found that the shipowner had failed to call an important witness, and he lost. He was granted an appeal, which was dismissed. Greece, exercising its right of diplomatic protection, brought the case on his behalf. H: The shipowner has not exhausted his local remedies because he failed to present essential witnesses, and because he failed to appeal all the way to the House of Lords. Thus, arbitration under diplomatic protection is not yet available to him. However, because his claim has already been tried, under res judicata, these claims cannot be tried again. Importance: Demonstrates strict version of Exhaustion of Local Remedies. States have to have an opportunity to do justice in their own way, before international justice can be demanded of them.
This is a very strict result of the doctrine: Plaintiff cannot bring his claim in any court, because it was his fault that he failed to present essential witnesses or appeal.
· Catch-22: He has not exhausted his remedies (so no international claim), but his claim has been tried (so no local claim).
· Under ordinary circumstances: The other option is that the case goes back to the local court and is tried there in the remaining forums.


2. Waiver of Diplomatic Protection
Guiding Principles of Waiver: 
· U.S. Standing to Defend a Citizen is Derivative: The state does not have rights beyond that of the individual.
· Thus, where the individual citizen waives his  claim, the government also waives.  (Tattler)
· Where the U.S. takes up the claim, the individual cannot have then waived the claim because the individual cannot affect the rights of the state – the individual basically drops out once the state has espoused the claim.
· Calvo Clauses: Under these clauses, the foreign national waives all rights of diplomatic protection by his or her government. 

· Timing of Waivers is Important for Determining the Strength of the Waiver: If the waiver appears early, as in a Calvo Clause, and the U.S. objects persistently to that clause, it is less likely that the clause will be binding.
· The later the waiver, the less effective it is:

· Waiver before injury (Calvo Clause): Most effective.

· Waiver after injury but before espousal of claim by the U.S.: Less effective.

· Waiver after espousal: Least effective.

	Calvo Clauses: Under these clauses, the foreign national waives all rights of diplomatic protection by his or her government. 
· May appear in constitutions, statutes or contracts between states and private entities. 
· Form of anticipatory waiver. (prior to any injury/action)

· U.S. has long objected to Calvo Clauses because it interferes with the state’s right to protect its own citizens.

· But, more willing to compromise Calvo Clauses than other waivers because the individual seems to have gone into the dispute with full awareness of the consequences.


	Owners of Tattler (U.S.) v. Great Britain: Canada seizes a U.S. fishing vessel for violating a treaty. The owner pays the fine under protest, and also waives further claims. The waiver itself was not contested.  H: The U.S. cannot exercise its diplomatic protection because the private party had not protested. I: The individual’s waiver of diplomatic protection can bind the state of his nationality as a claimant.


3. Insufficient Nationality
	Insufficient Nationality: A state cannot exercise its diplomatic protection on behalf of those who are not its citizens.


Principles Under Insufficient Nationality:

· Multinational Corporations. Where state’s nationals are shareholders, this does not create a right to diplomatic protection, because the nationality of the shareholders alone is not sufficient to establish standing. 
· Test for Determining Nationality of Corporations in ICJ: (Under Real and Effective Links Test) 

· Nationality (State of Incorporation)

· Control (Nationality of Managers and Directors)

· See also Nottebohm.

	Real and Effective Links Test: (Separate Opinion in Barcelona Traction)

1. Nationality: The state of incorporation.

· Problem with the nationality test alone is that it can be bought by changing incorporation to being one of convenience – arbitrarily choosing a state that might protect its interests better (think “flags of convenience”).

2. Control: A test looking at the nationality of the corporation’s directors, managers and shareholders. 

· Either nationality or control may be sufficient or insufficient depending on the context.
· Control would work in the setting of wartime, where you want to spread a wide net to hold waring states accountable.

· When dealing with sensitive diplomatic disputes in peacetime, you have to combine both the control test and nationality test.


Nationality of Multinational Corporations
	Barcelona Traction (Belgium v. Spain): (Multinational Corporations) Belgium wanted to press a claim against Spain on behalf of Belgian shareholders. BUT, Barcelona Traction was incorporated in Canada. Spain argues that Belgium does not have sufficient standing because the nationality of the shareholders alone is not sufficient. H: Belgium does not have standing. Where state’s nationals are shareholders, this does not create a right to diplomatic protection, because the nationality of the shareholders alone is not sufficient to establish standing. I: Articulates Real and Effective Links Test.


ii. Public Arbitration
Principles of International Law Created/Recognized in Public Arbitration:

· Look to the work of publicists as a source of international law. (Trail Smelter)

· Look to domestic courts where international law is silent or ambiguous. (Trail Smelter)

· Sic Utere Principle: A nation has to use its territory in such a way so as not to diminish the value of, or cause injury to, the other state’s property. (Trail Smelter Case)

· Satisfaction as a remedy: Where the harm can no long be reversed (i.e., by returning the prisoners) other compromises may be reach with satisfy both states. (Rainbow Warrior)
· Pacta Sunt Servanda: Nations must honor their promises of good faith. (Rainbow Warrior)
	Sic Utere Principle: A nation has to use its territory in such a way so as not to diminish the value of, or cause injury to, the other state’s property. (Trail Smelter Case)

· Sic Utere is a principle in both U.S. and international law.

· This has found applicability in human rights law, where causing refugees fleeing to another state has been recognized as a violation of sic utere.




	Satisfaction as a Remedy: Issue a remedy that will appease the parties, where specific resolution of the dispute is impossible.
· EX: Rainbow Warrior. Because the time for having the agents returned (3 years) had passed by the time of arbitration, the arbitrator in Rainbow Warrior issued a remedy whereby: (1) N.Z. and France set up a friendship fund, requiring France to deposit $2 million, (2) Arbitrator makes 4 declarations as to the illegality of France’s actions.


	Pacta Sunt Servanda: Nations must honor their promises in good faith. (Rainbow Warrior)


	Trail Smelter Case (U.S. v. Canada): H: Canada is ultimately responsible for a smelter in British Columbia that is polluting the air in the United States. I: Demonstrates an international tribunal referring to domestic cases and publicists. This is now a principal case in international environmental law.

Principles that Made Canada Liable: 

· Refers to Work of Publicists to Support International Law: Court refers to Professor Eagleton to support the sic utere principle.
· Refers to Domestic Court Decisions: Followed U.S. Supreme Court precedents on cases where there were disputes between states of the union.
· The Court cites the rule that reversion to domestic law is permissible where there is a dirge of international law in this area and the domestic law does not conflict with international law.

· This is supported by the concept that the law of states makes up international law.

· Article 4 of the Arbitration Agreement: Apply the law and practice followed by the United States as well as international law.

· Canada probably agreed to this standard because it may have been beneficial to their position (Canada knew U.S. had ruled these cases to require high standards of proof, magnitude of harm high).

Extent to Which this Decision Creates Customary Law:

· Substantive Principle: This case has been held to find the principle of sic utero binding in international law.

· Procedural Principle (how you go about proving a norm): This principle is customary law, even though the source of law is domestic U.S. court decisions (the whole is greater than the sum of its parts).


	Rainbow Warrior (New Zealand v. France): Two French agents sank a Greenpeace ship in a New Zealand harbor. The two agents were arrested, New Zealand wanted compensation in return for the agents. As part of an arbitration agreement, N.Z. was paid $7 million, and the agents were committed to a French Base on an island to serve out their time. France took both of them off the island for medical reasons, without the consent of N.Z. Neither of them returned to the base even after they were no longer ill/pregnant. Issues: (1) Whether removing the agents from the base violated the original arbitration agreement to keep these agents detained. (2) If there was a breach, what is the remedy? Holdings: (1) France breached by failing to return the two prisoners. (2) Gave satisfaction as a remedy.
Principles of Law Gleaned from this Case:

· Satisfaction as a remedy. 

· Because the time for having the agents returned (3 years) had passed b y the time of arbitration, the arbitrator issued a remedy whereby:

· N.Z. and France set up a friendship fund, requiring France to deposit $2.

· Arbitrator makes 4 declarations as to the illegality of France’s actions.

· Pacta Sunt Servanda. 

· Nations must honor their promises of good faith.

· This case applies the principle of good faith in the context of hard circumstances.


III. The Concept, Consequences and Limitations of Statehood

A. Statehood’s Prerequisites

Guiding Principles:

· Decentralized Process of Determining Statehood: The states themselves determine when there is a state and when there is not.
· “The state as a person in international law…:” Means that states have the capacity to enter to act in individual and legal capacity at the international level (e.g., enter into treaties, be sued in court…).
· Four traditional criteria of statehood must all be satisfied in order to be a state. (Montevideo Conv.)
	Four Traditional Criteria for Statehood: (Montevideo Convention) “The state as a person of international law should possess the following qualifications…

1. Defined Territory: Absolutely settled borders are not a prerequisite to statehood.

· Border disputes will not “undo” statehood.

· Defined territory does not necessarily cease if all territory occupied by foreign power.

2. Permanent Population: Population must be stable and must not be de minimus.
· There is no quantitative minimum of population.

· Must only be significant and permanent, constituting a “stable community.”

· Examples of small states: Vatican and the Holy See, Monaco, Tuvalu, San Marino…

3. Government: There must be some authority exercising governmental functions and able to represent the entity in international relations.
· Any type of government will do as long is there is authority and control.
· There are some “cracks” in this idea that the international community doesn’t care about what type of government there is:

· EX: UN Security Council would not recognize Kuwait as a province of Iraq even though Saddam Hussain was operating an authoritative and controlling government in Kuwait. (Its declarations recognized only the “legitimate government of Kuwait.”)

· This government requirement is minimalist. 

· More difficult to undo statehood than create it.

· Sometimes, civil unrest within a state undoes many of the characteristics that make it a state, so other states will continue to recognize some semblance of international standing to assure a “sphere of influence.”

· EX: (Somalia) Somalia came into existence, and after decades of difficulty and civil breakdown, it remains a state. 

4. Capacity to enter into relations with other states

· “A matter of capacity, not ideology” (e.g., the ability to send, receive, and protect diplomats, sign treaties, meet international obligations, etc.)

· Independence: A state does not cease to be a state because it turns over state control of foreign relations (as in protectorates of colonialism) or because it has delegated authority to a supra-national entity (EU).

( Echoed in Section 201 of Restatement (3rd) U.S. Foreign Relations Law.


	Attacks on Statehood at the Center of International Law:

· Regional Integration: EU, UN, African Union, etc. now address issues that previously would have been entirely domestic.
· Separatist Movements: Political or ethnic groups, failed states trying to deal with claims of historically repressed people.
· EX: Kadic was remanded to determine whether there was “state” control over Bosnian-Serb territory.
· Karadzic was leader of Bosnian-Serb movement, but this was not recognized as a state. The Supreme Court held that he was a state actor because of his relationship with Serbia. 


1. Recognition

Guiding Principles:

· Recognition: Recognition is a disputed factor of statehood, and is largely disfavored by the U.S., which has substituted recognition with the use of “Maintaining Diplomatic Relations.”

· Estrada Doctrine: A state should look only at the objective factors (Sec. 201) and avoid analyzing the government of that state, when determining whether an entity satisfies the statehood criteria and should be recognized.
· Emerging Issue in International Law: Should the manner in which the state comes into existence – i.e. through the use of force – be a factor in whether recognition of statehood is proper?
· Non-Recognition for political reasons has less evidentiary importance than the true facts of whether the government is actually able to maintain authority and control of the state – whether it acts like a government. (Tinoco)

· The fact that the U.S. and its allies did not recognize the Costa Rican regime, did not nullify its obligations because the government was a de facto government, AND because the U.S. withheld its recognition purely for political reasons. (Tincoco Case)

· The obligations of the northern Cyprian government were not recognized because no states had recognized the government, AND there was a valid, functioning, recognized government still functioning in the south. (Greek Orthodox Church)

	Recognition: (Disputed Criteria of Statehood)

· Two Theories of the Effect/Purpose of Recognition:

1. Constitutive Theory: Recognition has a distinct legal effect – an entity is not a state in international law unless it is generally recognized by other states.
2. Declaratory Theory: Recognition has no legal effects. 
· “A state that meets the criteria of Sec. 201 is a state with all the corresponding capacities, rights and duties, and other states have the duty to treat it as such.” (Restatement)
· Practically, recognition is a formality that many states do not adhere to.

· The U.S. has dropped its use of the practice of “recognition,” mostly because it is such a loaded word. Rather, it has adopted the practice of “maintaining diplomatic relations.” 
· Maintaining Diplomatic Relations: Modern doctrine used to serve purposes of recognition, but it is more pragmatic than the formal rhetoric of recognition.
· Historically, the withholding of recognition -- especially with respect to Latin American states -- has been viewed as an interference with the domestic affairs of that country.

· Estrada Doctrine: A state should look only at the objective factors (Sec. 201) and avoid analyzing the government of that state, when determining whether an entity satisfies the statehood criteria and should be recognized. (popular among Latin American countries.)


	Significance of Recognition as Laid Out in Section 205 of the Restatement.

Under US law…

(1) An entity NOT recognized as a state, or regime not recognized as the government of a state, is ordinarily denied access to the courts in the United States. 
· Cannot sue as a plaintiff.
· If sued as a defendant, cannot assert FSIA immunity.
(2) A regime not recognized as the government of a state is not entitled to property belonging to that state located in the US.

(3) Courts in the US ordinarily give effect to acts of a regime representing an entity NOT recognized as a state, or of a regime not recognized as the government of a state, IF those acts apply to territory under control that regime and relate to domestic matters only.

· Principle Beneficiary of Section 205(3): Innocent people who happen to be living under a country’s regime that is not favored, would otherwise be hurt by the lack of recognition.

· If the target of non-recognition is the government, you don’t want to hit the people.

· Ensures that the people can have their marriages, contracts and property rights recognized in U.S. courts, even though the regime is disfavored.


De Facto Governments

	Tinoco Claims: Arbitration between Great Britain and Costa Rica, regarding contract and obligation claims that the former Costa Rican Government (Tinoco) entered into. Tinoco had come to power by coup, and during the 2 years it was in power, it entered into contracts with firms and individuals in Great Britain. Argument that the Claims are Not Valid: Because the Tinoco government was not recognized, its obligations are not binding on the current government. 

Holding: The Tinoco Government was a de facto government by virtue of its ability to maintain authority and control of the state. The new Costa Rican government is bound to the obligations of the Tinoco Government.
· Character of the Government

· The people recognized the government

· The basic functions of a government carried on

· There was no opposition to the government in Costa Rica

· Recognition by other parties is an evidential factor in determining whether the government was valid.

· Many nations had recognized Tinoco, though U.S. and its war allies did not.

· Some reasons for recognition or non-recognition bear more weight than other.

· Where the non-recognition is due to political reasons, and not reasons of the government acting insufficiently as a government, this non-recognition will have much less evidentiary weight.

· Where it’s an ideological non-recognition, it means less.


	Autocephalous Greek-Orthodox Church of Cyprus v. Goldberg & Feldman Fine Arts, Inc.: The Church contained priceless 6th century mosaics, which were torn from the church by vandals after a civil was whereby the Turkish citizens formed a new government north of the “Green Line” dividing the two governments. The mosaics were ultimately sold to Ms. Goldberg for over a million dollars. Goldberg’s Argument: The decrees of the Turkish-Cyprian government, divesting title for all items abandoned in the north, should bind international law where the de facto government, though not recognized, makes law dealing solely with domestic issues. Therefore, the church’s claims are invalid under domestic law. H: The decrees do not divest the church of title, because the church has a valid, superior and enforceable claim to the mosaics. I: The Turkish-Cyprian government was not a de facto government, so its decrees did not bind the church.


	Reconciling Tinoco and Greek-Orthodox Church: Distinctions Between Types of De Facto Governments

· Evidentiary Value of Recognition

· Tinoco had a widely-recognized, functioning government.
· The failure of recognition had no evidentiary value because it was purely political.
· BUT, the failure of recognition of the Turkish-Cyprian government has evidentiary value because all states had withheld recognition because they felt the government did not meet the 4-part test for statehood.
· Nature of the Institutions Hearing the Issue:

· Tinoco: International Arbitration
· Greek Orthodox Church: Domestic Courts 
· U.S. Courts are less likely to give effect in the United States the declarations of unrecognized states.
· See Restatement Sec. 205(3): “Courts in the United States ordinarily give effect to acts of a regime representing an entity not recognized as a state…”
· The Court in Greek Orthodox departed from the strict terms of 205(3), perhaps because 205(3) oversimplifies the processes involved in carrying it out – domestic courts generally defer to the executive on foreign relations issues. 
· Protecting Innocent Bystanders: Who gets hurt?
· Restatement Sec. 205(3) meant to protect innocent bystanders.

· Tinoco: The creditors in Tinoco were just doing business in good faith with the Tinoco regime.

· Greek Orthodox Church: Goldberg, who brought $1 million in cash to the airport, is not necessarily innocent.

· Difference Between the Objects Being Considered
· Tinoco: Cash

· It’s OK to give effect to the local decrees of unrecognized governments when dealing with fungible goods/cash.

· Greek Orthodox: Holy relic.

· Should be less deferential to the decrees of unrecognized governments when dealing with priceless artifacts.

· This argument is problematic, however, because while there are treaties protecting stolen artifacts, there are also treaties protecting people from taking of any property – including cash.


3. Succession

Guiding Principles:

· Succession: When New States Inherit the Responsibilities of Former Governments.
· A mere change in governments does not by itself terminate any international obligations or alter international rights.
· Easy Case of Succession: Where there are peaceful changes of government, because the international obligations remain the same.
· Hard Cases:

· Where a pre-existing state fractures into new states, which obligations fall upon the newly independent states? (EX: Yugoslavia and USSR)
· Do newly decolonized states inherit all the treaty obligations of the colonial power? (EX: Namibia)
· Do governments that come to power under revolution or invasion, inherit the treaty obligations of the overthrown regime? (EX: 1917 Russia or Iraq in 2004)
· There is very little help in treaties for how to proceed with state succession because there are very few signatories to treaties designed to resolve these disputes.

· Nyerere Doctrine (“clean slate”): Prevailing Doctrine on succession, gained popularity with the rise of less developed countries as a political force.

	Traditional Customary Rule with respect to Succession: All international obligations adopted by the imperial power for the colonial territory became binding on the new state once it achieved its independence.
· The new state simply steps into the shoes of the old colonial government.

· The rise of less developed countries as a political force required a change in the traditional rule. (Nyerere Doctrine).


	Nyerere Doctrine: A “clean slate” emerges when a colonial state wins independence. There is no automatic succession on independence, rather a state can pick what to keep and what to throw away.

· This is currently the prevailing doctrine on succession.

· In practice: New states, regardless of how they have come into existence, embrace continuity, even as they assert the right to a clean slate.
· As a legal matter, these states maintain the right to a clean slate, but as a practical matter, their diplomatic and pragmatic response has been to continue the original international obligations.

· Continuity is more common than repudiation.

· This continuity is chosen, not commanded.


B. Statehood’s Prerequisites: When domestic and international issues overlap.

	Exclusive Domestic Jurisdiction: One of the largest indicators of statehood is the right to be left alone in matters of domestic concern.


1. Nationality

Guiding Principles:

· Nationality: Example of how notions international and domestic law fluctuate.

· In 1923 the ICJ held that nationality was something of express domestic concern.

· However, in the Nottebohm Case, decided 30 years later, the ICJ found that nationality also has international ramifications.
· Standing: For the purposes of standing in an international court to resolve an international dispute, nationality is an international issue. (Nottebohm)

· Primary Concern with Asserting Nationality: If nationality was granted where there is not a factual tie between the nation and the person, individuals would be able to buy nationality to avoid liability. (Nottebohm)
· Nottebohm has been interpreted more broadly: Nottebohm is routinely cited as standing for the principle that a state cannot grant nationality without real and effective factual relationship with the individual.

	Various ways to get nationality:

· Jus sanguinis: by virtue of blood (parents). (Sheinbein)

· Jus soli: by virtue of being born on that nation’s soil.

· Real and Effective Nationality Test


	Real and Effective Nationality Test. Have to consider the factual ties between the person and the state. (Nottebohm)

· Habitual residence

· Center of interests

· Family ties

· Participation in public life

· Attachment to country shown by him and inculcated in his kids
( See Real and Effec tive Links Test for Corposrations. (Barcelona Traction)


Standing

	The Nottebohm Case: Nottebohm lived and established his business in Guatemala. Though he was born in Germany, he lived in Guatemala for nearly 40b years, until WWII broke out and he determined being a German citizen was not a good thing. So, he sought Lichtenstinian nationality. By fulfilling all of the procedures required by the Lichtenstein government, his citizenship was granted. Issue: (Standing) Does Lichtenstein have the right to sue Guatemala on behalf of a person who has been granted Lichtenstinian nationality? H: Lichtenstein had no standing to bring a case on behalf of a declared national, against a state that has a better claim to that person’s nationality (stronger links to that person). I: Nottebohm is a case about standing in the ICJ, not about the role of nationality in other circumstances.

What is Nottebohm’s Nationality?: He is a citizen of Lichtenstein except where Lichtenstein asserts diplomatic protection in a case against Guatemala. (very limited circumstances)
· He can’t be German because he’s given up German nationality and hasn’t lived there in years.

· He can’t be Guatemalan because it won’t have him/kicked him out.

Two Bad Decisions ICJ Has to Choose Between:

· Allow Nottebohm to adopt nationality by convenience.
· BUT, also don’t want to render Nottebohm stateless (prohibited in U.S. under 8th Amendment, because it can threaten a person’s life).
· Therefore, the ICJ limited its holding to prohibiting claims against Guatemala; cases where state has stronger ties.

Criticism of the ICJ’s Decision:

· Makes nationality relative.

· His human rights are dependent on his nationality.

· Nottebohm had made a good faith effort to become a Lichtenstinian national and Lictenstein recognized him fairly.

· This case is OK if it’s only a case about standing in the ICJ, BUT if the dicta is interpreted broadly to create a test for nationality, then it has much more troublesome rights issues.


	Sheinbein Case: Maryland Teenager accused of murdering a person. That night, he flew to Israel and claimed that he was an Israeli citizen by virtue of his parents’ citizenship. He was thus tried in Israel, and given 20 years rather than life in prison or the death sentence. I: Sheinbein does not pass the Real and Effective Nationality Test, but was an Israeli national by virtue of his parents birth there (jus sanguinis).


	Distinguishing Sheinbein and Nottebohm:

· Nottebohm is only a case about standing in the ICJ, not about nationality.

· Because Sheinbein did not claim to use an international court – only Israeli Courts – Nottebohm does not bind that case.


C. Allocation of Authority Among States

	Types of Jurisdiction at International Law:

1. Jurisdiction to Prescribe

2. Jurisdiction to Enforce
3. Jurisdiction to Adjudicate


	Jurisdictional Inquiry:

· Can the state, in principle, regulate this person or extraterritorial event? (jur. to prescribe)

·  If yes, can the state also compel compliance (does it have jurisdiction to enforce)?

· A state can have jurisdiction to prescribe and not have jurisdiction to enforce, but a state cannot have jurisdiction to enforce and not jurisdiction to prescribe.


1. Jurisdiction to Prescribe
Guiding Principles: 

· Jurisdiction to Prescribe: The authority of a state to make its laws applicable to particular persons or property or events.
· Governed by Section 402 of the Restatement (listing types of jurisdiction), Section 403 (reasonableness), and Section 404 (Universiality).

· Doctrine of Power: When can a state apply its own law to another state or some foreign transaction? To what extent can a state issue an arrest warrant for a foreign citizen? 

· A state can have jurisdiction to prescribe and not have jurisdiction to enforce.

· EX: (Sheinbein Case) US murder laws apply to him (jurisdiction to proscribe), but the US can’t enforce the laws because he is an Israeli national (jurisdiction to enforce).

· There must be a nexus between the two states.
· EX: Spain trying to apply its law to Pinochet, because Pinochet’s victims were Spanish nationals.
· EX: Belgium asserting that the foreign minister’s crimes were so terrible that they created a universal right of foreign nations to prevent the behavior.
· EX: Extraterritorial application of Title VII or criminal statutes or U.S. antitrust law.
· Presumption against Extraterritorial Application: Statutes are presumed not to apply extraterritorially unless they clearly state so. (Usama bin Laden)
· Limited Exception for Certain Criminal Statutes: There is an exception to the presumption against extraterritoriality where the nature and purpose of the statute requires such extraterritoriality to be effective.
· This exception applies to U.S. and non-U.S. citizens alike.

· Bowman Case: Extends international fraud statute to outside U.S. territory.

· Problem: To say that the scope and usefulness of the law would be enhanced were it given world-wide application, proves too much because almost any statute would be more effective if given this very broad scope.

· Protective Principle: The protective principle (national security) justified U.S. action against non-citizen on foreign soil. (Bin Laden)
· Passive Personality Principle: Though defendant argues that the U.S. has traditionally rejected passive personality, the Court found that this is irrelevant to U.S. policy now, especially in the context of terrorism. Bin Laden)
· Universal Jurisdiction: Universal jurisdiction has recently been found to apply to some acts of terrorism, including the indiscriminate killing of civilians. (Bin Laden)
· ALL of the below-listed Types of Jurisdiction are Subject to a Reasonableness Analysis under 403, except Universal Jurisdiction, which is subject to state-enforced reasonableness.
	Types of Jurisdiction to Prescribe:

· Territoriality: Nationals and aliens are subject to the laws of the territory in which they find themselves.

· Objective Territoriality: Activity has effects in that state.

· Subjective Territoriality: A state has jurisdiction to prescribe conduct that occurs (even partly) within a state’s territory.
· Nationality: Subject to the laws of the state where you are a national, no matter where you are in the world.

· Sometimes nationality and territoriality conflict, such that two states have jurisdiction.

· Protection Principle: Jurisdiction over things that affect security or strategic interest (mostly applies to core crimes, such as fraud or counterfeiting).

· Passive Personality: Nationality of the victim. (more controversial, except where terrorism is concerned.)
· Universal Jurisdiction: Every state has the right to extend its jurisdiction to certain egregious offenses, such as piracy, genocide and war crimes. (applies primarily to war crimes and piracy)


	Limitations on Jurisdiction to Prescribe (Reasonableness in Section 403): When one of the bases for jurisdiction under § 402 is present, a state may not exercise jurisdiction to prescribe law with respect to a person or activity having connections with another state when the exercise of such jurisdiction is unreasonable. Whether exercise of jurisdiction over a person or activity is unreasonable is determined by evaluating all relevant factors, including, where appropriate:
(a) the link of the activity to the territory of the regulating state

(b) the connections, such as nationality, residence, or economic activity

(c) the character of the activity to be regulated

(d) the existence of justified expectations

(e) the importance of the regulation to the international political, legal, or economic system

· What the hell does this mean?

(f) the extent to which the regulation is consistent with the traditions of the international system

(g) the extent to which another state may have an interest in regulating the activity

(h) the likelihood of conflict with regulation by another state

· These considerations seem way beyond the competence of the judge


	Territoriality: Nationals and aliens are subject to the laws of the territory in which they find themselves. (American Banana)
· Objective Territoriality: Activity has effects in that state.
· EX: The Lotus Case.
· This is harder and more controversial to exercise.
· Two Criteria that Must be Satisfied to Prove Effects Under Objective Territoriality:

· Intent: Actor must have intended for his conduct to have an affect on the other country.

· Substantiality: Actual and substantial effect on the state.

· Subjective Territoriality: A state has jurisdiction to prescribe conduct that occurs (even partly) within a state’s territory.


	Nationality: Subject to the laws of the state where you are a national, no matter where you are in the world.

· EX: US citizens are subject to US summonses and subpoenas, tax laws, selective service laws, anywhere in the world.
· Sometimes nationality and territoriality conflict, such that two states have jurisdiction.
· Do nationality analysis listed under Nottebohm and Scheinbein.


	Protection Principle: Jurisdiction over things that affect security or strategic interest (mostly applies to core crimes, such as fraud, tax on diplomats, espionage or counterfeiting).

· EX: Argentine teenage prosecuted under US laws for hacking into the Pentagon’s files (form of espionage). (Still can’t go to Argentina and arrest the kid – jurisdiction to enforce.)

· Problem with Protective Principle: How do we handle the paranoid states that see threats to its security everywhere?

· How much deference do we give a state in its ability to exercise its strategic interests?

· This is mostly solved by internationally-recognized definition of the core crimes (stated above).


	Passive Personality: Nationality of the victim. (more controversial, except where terrorism is concerned)

· Not uncommon in most other countries: Many countries, though historically not the U.S., have attempted to legislate protections for their citizens anywhere in the world, and not just obligations. 

· EX: (Spain in the Pinochet Case.) Prosecuting on the basis of human rights abuses against Spanish citizens in Chile.

· Controversial: There is No Notice of the Law to which you will be Subject. In passive personality jurisdiction, the actor cannot be sure the law that he will be subjected to, because he may not know the nationality of his victim.

· Terrorism: The U.S. has moderated its objection to passive personality in its anti-terrorist legislation.

· This criminalizes certain acts against U.S. citizens.

· It seems that passive personality works best when there are terrorist attacks on nationals by reason of their nationality.

· Where nationality was, in essence, the target of the wrong, passive personality is more acceptable.


	Universal Jurisdiction: Every state has the right to extend its jurisdiction to certain egregious offenses, such as piracy, genocide and war crimes.
· Governed by Section 404 of the Restatement.

· The state has jurisdiction to prescribe even without a territorial connection or a citizenship connection to the crimes or to the actor or to the victim.

· Justified by an understanding that these actions undermine the stability of international law.

· EX: Belgium’s case against the Foreign Minister of the Congo.

· Piracy: Threatens the common interest of state in maintaining commerce on the high seas.

· Piracy threatens the system of international commerce, itself.

· War Crimes: (EX) State of Israel had a right to prosecute war crimes committed in concentration camps during WWII on the principle of universality, even though took place outside its territory, even before Israel was a state, and where no Israeli citizens were victims.

· Section 404 of the Restatement: Other nominees for crimes which might require universality.

· Plane Highjackings

· Terrorism

· Genocide

· Slave trade

· War Crimes

· Piracy

· This universality doctrine does not mandate that a state act, it merely grants permission.
· Universal Jurisdiction is not subject to reasonableness as are the other types of jurisdiction under Jurisdiction to Prescribe.

· Restatement Section 404 is not subject to reasonableness under section 403.
· However, states are limited by the fear of reciprocal aggressive exercises of jurisdiction.
· State actions under universality are limited by the expectations and potential reciprocal actions of other states.

· If one state declared that it was applying universality principle in a particularly aggressive way, other states would dispute that claim, bring action in an international court, or act reciprocally in an aggressive way.


Territoriality

	American Banana:
· Holmes: “The general and almost universal rule is that the character of an act as lawful or unlawful must be determined wholly by the law of the country where the act is done.”
· Importance: If Congress wants to regulate outside its territory, it can so long as it makes a clear statement that it intends to do so.


	Helms-Burton Act: Allows U.S. nationals to bring suit against 3rd parties trafficking in property seized by Cuba since 1959, that once belonged to U.S. nationals.  The threat of litigation in U.S. Court was conceived of as economic coercion, designed to chill foreign investment in the Cuban economy. Signed into law 1996.

Helms-Burton Under 5 Jurisdictions to Prescribe:  

· No Protective Principle Jurisdiction: Cuba is not the direct target here – only third-country nationals – so it is difficult to find a national security threat justifying this law where it only addresses the trafficking of property seized 40 years ago.

· No Passive Personality: Can’t use passive personality, because the U.S. nationals may not fit the real and effective personality test.

· Probably Objective Territoriality/Effects Doctrine: 

· Could argue this applies because the effect of the trafficking of seized goods has an effect on the U.S. economy. 

· Even though this may not be the intent of the bill – bill intended to keep people from funding the communist government in Cuba.
Problems with Relying on Effects-Based Objective Territoriality Jurisdiction:

· Comity. The effects doctrine might be restricted by whether the government would have permitted other countries to do the same thing.
· How would Congress have acted if other countries had acted similarly?
· Excessive exercises of extraterritoriality have a genetic mark under reciprocity.
·  “Act of State Doctrine”

· It is the government of Cuba, and not the traffickers, that is causing the effects in the U.S.
· When you are dealing with a government entity, a state should be more restrained in using the effects-based doctrine.
· Passage of Time. Any effects were initiated 40 years before Helms-Burton was enacted.
This Has Never Been Enforced in Court: (Title 3 of Helms-Burton) The president has persistently waived/suspended its right of action under Title 3, and so this has never actually been tested.

· International law is being respected through the continued refusal to actually have it take effect.


Universal Jurisdiction

	Congo v. Belgium: Belgium issued an arrest warrant against the Congo’s minister of foreign affairs. The warrant charged that he had committed grave violations of humanitarian law. Issuing judge said that he had the right to issue the warrant even though the crimes occurred on Belgian soil and the person in question was a Colgolese national. The only connection cited as giving Belgium authority was a threat to the security of Belgium. Congo’s Immunity Argument Prevailed: Belgian law and the arrest warrant represent a violation of the principle that a state cannot exercise its authority over another state. 


Protective Principle

	United States v. Usama Bin Laden: This case arose out of the bombing of two U.S. embassies in East Africa. Bin Laden and 16 other defendants were charged in U.S. courts for the bombings. Issue: Do the U.S. statutes have jurisdiction to prescribe the activities of these foreign nationals? H: The Court found that the protective principle (national security) justified the U.S. action.

Importance for Principles of Prescriptive Jurisdiction:

· Protective Principle: The protective principle (national security) justified U.S. action against non-citizen on foreign soil.
· Passive Personality Principle: Though defendant argues that the U.S. has traditionally rejected passive personality, the Court found that this is irrelevant to U.S. policy now, especially in the context of terrorism.
· Universal Jurisdiction: Universal jurisdiction has recently been found to apply to some acts of terrorism, including the indiscriminate killing of civilians.

· Court also subjects Universal Jurisdiction to the reasonableness test in Section 403.


2. Jurisdiction to Enforce
	Jurisdiction to Enforce: Authority of a state to induce or compel compliance with its law. (R3d 431)


Guiding Principles:

· A state does not have jurisdiction to enforce if it does not have jurisdiction to prescribe.
· States cannot take enforcement measures in the territory of another state without consent.

· Male Captus Rule: Illegality of a suspect’s seizure will not preclude trial and punishment unless the affected state protests.

· A state that does not have jurisdiction to prescribe is not barred from cooperating in law enforcement by appropriate means w/ a state that does have jurisdiction to prescribe.
· Primary basis for jurisdiction to enforce is territoriality.
· Inferred from section 432 and 433.

· No state may allow is officers to use their enforcement power in the territory of another state without that state’s consent, and in compliance with the laws of both states.

· Serving of Process by Mail: A violation of jurisdiction to enforce; however, most states have developed multi-lateral procedures for processing these requests for judicial assistance, to ensure that consent can be given routinely and without undue delay.

	Jurisdiction to Enforce: Authority of a state to induce or compel compliance with its law.

· Court process

· Sanctions 

· Police Activity

· Seizing of Assets


	Restatement Section 431: Jurisdiction to Enforce

· Have to have jurisdiction to prescribe.

· Need consent of the state in which you are enforcing the law.

· The enforcement mechanism must be reasonably related to the laws or regulations (must be proportional to the gravity of the violation). 

· May employ enforcement against person in its territory

· if the person is given notice of the claims;

· if the person is given opportunity to be heard in advance of enforcement;

· enforcement is through courts (if state has jurisdiction to adjudicate).


	Squaring the inability to enforce without the state’s consent with Alvarez-Machain: 

Possible Interpretations

· The Court was never faced with the legality of the abduction in international law, generally, but only with its legality under the treaty.

· Or, you could see this abduction issue as customary law that is losing general favor.

· Kerr-Frisbee Doctrine: A court will not inquire into the method by which the person was brought before the court.


	Varieties of consent:

· Ad hoc arrangement permitting enforcement.

· EX: allowing the U.S. to come into East Africa after the embassy bombings.
· Multilateral agreements/treaties which try to resolve territorial conflicts in jurisdiction.

· Bilateral treaties, such as those allowing for extradition.


	Political offense exception to extradition: A state is not obligated to extradite a suspect under the treaty, if the crime alleged is substantively political. 
· EX: Sometimes includes murder in the course of a political uprising, but courts have limited this in acts of terrorism and war criminals.
· Recognize there is a humanitarian justification to the political offense doctrine.


4. Jurisdiction to Adjudicate.

Jurisdiction to Adjudicate: International law equivalent to personal jurisdiction.

	Section 421: Jurisdiction to Adjudicate

(1) A court may exercise jurisdiction over a person, only when it would be reasonable.

(2) Reasonableness determined by reasonable contacts:

· Presence

· Domicile

· Residence

· Nationality

· Where corporation is organized

· Consent

· Regularly carries on business

· Carries on activity in the state.

· Substantial, direct and foreseeable effect within the state

     (3) Defense is WAIVED by appearance if appearance does not challenge jurisdiction.


Even if reasonable, court may refuse jurisdiction for other reasons:

· Comity (deference to another state)

· Forum nonconveniens (preferable alternate forum exists) 730

· Exhaustion of local remedies (Abatielos)

5. Choice of Law

General Principles:
· Conflict of Laws: When two states have a legitimate, simultaneous interest in the case and the laws are inconsistent with each other.

· Defendant’s reliance, principles of fundamental fairness and governmental policy should be balanced in determining whether the forum’s measure of damages, grounded upon a strong public policy, may be applied against a foreign defendant. (Mozambique Safari)

· In a close case, the forum will apply its own law because it is more familiar with the laws and the policies supporting them. (Mozambique Safari)

· Notice: Where a person does business puts him on notice that he sued there (e.g., advertising world-wide means can be sued world-wide). (Mozambique Safari) 
· Serves as a limit on Jurisdiction to Prescribe where another state has conflicting or superior interest in the case.
	Four Basic Approaches Within the Courts to the Issue of International Conflicts:

1. Apply the Choice of Law Regime that the States have adopted to resolve the conflicts among themselves. (Look to how states resolve their interstate conflicts, to determine how international states should resolve their conflicts.) Three State Practices:
· Territorial Approach: Apply the law of the place where the injury occurred. (1st Restatement of Conflicts) 

· There are some states that continue to rely on this approach, but it has fallen into disfavor for several reasons.

· Principle justification for this rule is predictability.
· Problem: Car crash hypo: Because a person happens to be in a different state briefly, but all the people involved are in the other state, it is fundamentally unfair to apply the briefly-visited state’s law.

· Most Significant Relationship Test: The territorial rule is more of a presumption, which can be overcome if the other state can show it had a more significant relationship/factual contacts to the incident and the people involved. (2nd Restatement of Conflicts)

· Interest Analysis: Are the policies behind the rules of conflict implicated in the case? 

· Law applied depends on whether the policy underlying the rule would be advanced by its application. 

· False conflict: (Easy Case) The policies all point to one state exercising its laws.

· True Conflict: (Hard Case) Where both states have conflicting policies, have the forum (where the plaintiff decided to file) apply its own law because the forum knows its own law better.
2. Third Restatement of U.S. Foreign Relations Law: Reasonableness under Section 403.
3. Comity (Hartford Insurance analysis)
4. Pursue Non-judicial approaches (E.g. diplomatic resolutions, treaties)


	Limitations on Jurisdiction to Prescribe (Reasonableness in Section 403): When one of the bases for jurisdiction under § 402 is present, a state may not exercise jurisdiction to prescribe law with respect to a person or activity having connections with another state when the exercise of such jurisdiction is unreasonable. Whether exercise of jurisdiction over a person or activity is unreasonable is determined by evaluating all relevant factors, including, where appropriate:
(i) the link of the activity to the territory of the regulating state

(j) the connections, such as nationality, residence, or economic activity

(k) the character of the activity to be regulated

(l) the existence of justified expectations

(m) the importance of the regulation to the international political, legal, or economic system

· What the hell does this mean?

(n) the extent to which the regulation is consistent with the traditions of the international system

(o) the extent to which another state may have an interest in regulating the activity

(p) the likelihood of conflict with regulation by another state

· These considerations seem way beyond the competence of the judge


	Hartford Insurance: Issue: Application of US law to foreign defendants and their conduct. H: Court determined that international comity does not preclude prescriptive jurisdiction over the conduct alleged. (1) Anti-trust law does not apply to this foreign conduct. (2) Mere difference in the law is not enough. Because English law did not require London employers to do something illegal under US law, thus the two can co-exist. Dissent: Whenever there is a meaningful inconsistency, comity should come into play

General observations:

· Shouldn’t we give most deference to laws that are most similar to ours, instead of to laws that are most different from ours?

· Doesn’t reasonableness cut against the majority opinion here? (See Scalia assessment top of 665)

· What is the law?

· Only dissent looked to § 403 of restatement

· There is no clarity here, federal courts sitting in diversity must choose choice of law rules for the state in which they sit.

· Some courts work through § 403, some treat transnational cases like they treat domestic cases

· Role for advocates is SO pronounced in this area, arguing on behalf of a client can get a lot done


	Pancotto v. Sociedade de Safaris de Mozambique, SARL: Plaintiff is suing in federal court to recover damages for injuries she sustained on a hunting safari in Mozambique. Defendant’s Argument: Mozambique law should govern the case, especially on the principal issues of liability and damages, because that is where the injury occurred.

Choice of Law Rule in Illinois: (2nd Restatement) Law of place of injury should apply, unless plaintiff can demonstrate that Illinois had a greater interest in the case.

· Analysis of Liability under Restatement: Consider place of injury, conduct causing injury, domicile or place of business, and place where common relationship.

· Court found that these factors are mixed in finding interest of both states, therefore they do not weigh strongly enough to overcome the presumption that Mozambique law should apply.
· Analysis of Damages under Restatement: 

· Mozambique places a $6,600 limit on damages that can be recovered, and allows not recovery for pain and suffering.

· Illinois allows for compensation for medical expenses, pain and suffering and associated costs.

· The Court decides it will NOT apply Mozambique law because the limitation of recovery is repugnant to Illinois’s Constitutional and legal policy of providing adequate recovery for injury.

· Citing Rosenthal: Defendant’s reliance, principles of fundamental fairness and governmental policy should be balanced in determining whether the forum’s measure of damages, grounded upon a string public policy, may be applied against a foreign defendant.
· In a close case, the forum will apply its own law because it is more familiar with the laws and the policies supporting them.


D. Jurisdictional and Prudential Limitations

	FSIA v. Act of State Doctrine v. ACTA:

· FSIA: Jurisdictional statute limiting when a sovereign can be brought into court (Can we sue?)
· Act of State Doctrine: Common law justiceability doctrine; where FSIA does not provide immunity, s court may choose to dismiss the case because of political/sovereignty issues. (Should we sue?) 
· ACTA: Jurisdictional statute applying only to suit against individual plaintiffs. (Amerada Hess)
· Determining whether you sue based on FSIA or ATCA depends on whether the individual was acting under official orders (FSIA) or acting beyond his authority/abuse of authority (ATCA).


1.  Foreign Sovereign Immunity Act (FSIA)
Guiding Principles:

· The courts, not the state department, determine whether there is immunity under FSIA.

· Rebuttable presumption of immunity, subject to certain legislative exceptions.

· Two principles of FSIA (though opposite and often conflicting):

· Ensure plaintiffs their day in court.

· Protect foreign sovereigns and not complicate the life of the political braches.

· Restrictive Theory of Immunity: When the state enters the market place as a private player in the market, it may be forced to respond in a courtroom just as a private actor would. (Tate Letter).

· Theory replacing absolute immunity (traditional theory of immunity).

· FSIA does not provide exceptions for violations of international law. (Amerada Hess)

· Political Question Consideration. There are judicially-manageable remedies and procedures to torts, but dealing with human rights abuses is something difficult to negotiate and should be reserved to the political branches (president and Congress).

· The FSIA provides the exclusive means for hauling a state before a U.S. court. If a claim does not fall within one of its enumerated exceptions, then the claim lacks subject-matter jurisdiction to bring the claim in U.S. courts. (Amerada Hess)

· Applying the law as written, the Court cannot go beyond the text to where Congress has chosen to enumerate exceptions, and has not included an exception here.

· International law may tolerate an international wrong, rather than convert the U.S. judiciary into an international claims court.
· ATCA v. FSIA: Courts have interpreted ATCA to stand for claims against individuals and the FSIA as controlling claims against nations. (Filartiga and Amerada Hess)
· Determining whether you sue based on FSIA or ATCA depends on whether the individual was acting under official orders (FSIA) or acting beyond his authority/abuse of authority (ATCA).
	Five Core Principles of the FSIA:

1. (Section 1330(a)) Creates a branch of subject-matter jurisdiction over civil actions against foreign states in U.S. Courts. 

· SMJ will be proper so long as the defendant state is not entitled to immunity by statute or treaty.

2. (Section 1604) Statute adopts a presumption of immunity unless an enumerated exception applies.
· Exceptions to Foreign Sovereign Immunity (§§ 1605 and 1607):

· Waiver

· Commercial activity with nexus with the U.S.

· Takings in violation of international law.

· Rights in certain U.S. property.

· Non-commercial torts in the U.S.

· Arbitration

· Terrorism

3. Adopts the restrictive theory of immunity.

· Tate Letter announced that State Department would no longer follow absolute immunity, but would replace its immunity policy with the restrictive theory.

· Restrictive Theory: When the state enters the market place as a private player in the market, it may be forced to respond in a courtroom just as a private actor would.

· Section 1605(a)(2) prescribes commercial activity exception.

· Two possible tests for distinguishing commercial activity:

· Is the activity that can ordinarily be carried out by a private actor? If so, then it is a commercial activity.

· OR, is the activity something that only states can do, such as police action, declaring war…

4. (Section 1603(d)) A commercial activity is to be determined by its nature, and not its purpose.

· To adopt a purpose test would make it easy to find ambiguous acts as public, because almost anything can be justified as being for public good.

· The nature test, rather, will tilt toward finding no immunity.

5. (Section 1602) The Court itself is the decision-maker in matters of immunity.

· Before the FSIA, as in the Tate Letter, the State Department used to be the decision-maker.

· The change to court decision was made because in a court international law principles are applied without calling diplomatic relations into play.


	Definition of agency or instrumentality (FSIA 1603: Definitional Section of FSIA): 

· Separate legal person

· Organ of another state or political subdivision thereof (Nelson)

· Neither a citizen of the United States nor created under the laws of a third country. 


	Argentine Republic v. Amerada Hess Shipping Corp. (1989): Two Liberian corporations sued the Argentine Republic in a U.S. District Court to recover damages for tort allegedly committed by its armed forces on the high seas in violation of international law. (Liberian tanker was bombed by a UK military plane off the coats of Argentina.) Plaintiffs brought suit for damages under the Alien Tort Claims Act, general admiralty and maritime jurisdiction and universal jurisdiction, because attacking a neutral ship in a time of war is a violation of international law. H: There is no jurisdiction for this claim because FISA does not authorize an exception where a neutral ship is attacked in violation of international law (public action). Importance: The FSIA provides the exclusive means for hauling a state before a U.S. court. If a claim does not fall within one of its enumerated exceptions, then the claim lacks subject-matter jurisdiction to bring the claim in U.S. courts.
Does Not Fall Within Commercial Activity Exception:

· For this exception to apply, the tort has to occur within U.S. territory.

· Ship was holding Alaskan oil; BUT, it is only the activity of the defendant that matters – the bombing.


a. Exceptions

	Exceptions to Foreign Sovereign Immunity (§§ 1605 and 1607):

· Waiver

· Commercial activity with nexus with the U.S.

· Takings in violation of international law.

· Rights in certain U.S. property.

· Non-commercial torts in the U.S.

· Arbitration

· Terrorism


	Waiver: (1605(a)) State can waive immunity both implicitly and explicitly.

· Explicit waivers

· In contracts

· In treaties

· Inferring waivers

· When foreign government files a lawsuit in the U.S.

· Filing a responsive pleading in a lawsuit without claiming immunity.

· When a state permits the law of a third country to govern contract.

· Courts are generally timid inferring waiver, and will therefore look for some objective evidence of waiver.


	Commercial Exception: 
· Nature Test: Immunity waived for actions that private parties normally perform.
· Jur gentiones: If it is a commercial act/private act, then there is no immunity.
· Jur imperii: If the action is that that only a state can do/public acts, then there is immunity under the FSIA.
· Formalism. Nelson delineates the line between public and private actions, basing jurisdiction on how the acts are characterized. It depends on how you phrase the question.

· The Commercial activity must create the gist of the complaint. (Nelson)


	FSIA Noncommercial Tort Exception: (Section 1605(a))

A foreign state shall not be immune from the jurisdiction of the courts of the United States or of the states for (elements):

· Noncommercial tort

· By a foreign state

· Causing personal injury or death, or damage to or loss of property

· Occurring in the United States

· Not falling under two exceptions:

· Discretionary functions

· The Discretionary Function exception is not available to officers or agents who commit illegal acts. (Letelier)
· Discretionary functions retain immunity where the illegal activity does not rise to the level of grievous harms/violations of international law. (Risk)
· Discretion will be interpreted in light of international standards. (Letelier)
· Claim arising out of malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with contract rights.


	Two Part Test for Discretionary Functions as defined in ATCA (individual):

· Whether the government employee had discretion or whether there was an element of choice as to appropriate conduct?

· Whether the decisions were grounded in social, economic, and political conduct, concentrating on the nature of the conduct, rather than the status of the actor?


	International Takings Exception, 1605(a)(3): 

· A legal taking must serve a public purpose, may not be discriminatory, and must provide for fair compensation.
· Any taking in violation of these principles and where 
· (1) that property or any property exchanged for such property is present in the U.S. in connection with a commercial activity carried on in the U.S.; or 
· (2) that property or any property exchanged for that property is owned or operated by an agency or instrumentality of a foreign state and that agency or instrumentality is engaged in commercial activity in the U.S.”
· (See Siderman)
· The takings exception applies only to those citizens who are U.S. citizens: Takings of national property are not recognized as violations of international law.


Commercial Exception

	Saudi Arabia v. Nelson (1993): Respondent Nelson, a U.S. citizen, contracted to work as a facilities and safety manager at Petitioner’s King Faisal Specialist Hospital in Riyadh, owned by the Kingdom of Saudi Arabia. In his capacity in Saudi Arabia, he was arrested tortured. Nelson brought suit for damages under three causes of action: (1) various intentional torts, (2) negligent failure to warn, (3) and derivative injury suffered by Nelson’s wife. He based his claim for jurisdiction in the fact that Nelson was recruited in the U.S., contract was signed in the U.S., and the training was done in U.S. Note: Nelson did not bring a breach of contract claim because he was bound by contract to bring that cause of action in a Saudi court. H: The Hospital gets immunity because it is an agency or instrumentality of the Saudi Government.

Nelson’s Argument does not win because of how the court defined “based upon” and its desire to maintain the balance between the two purposes behind the FSIA.

· Based Upon: Those elements of a claim, which if proven, would entitle him to relief under his theory of the case.

· The Commercial activity must create the gist of the complaint. Nelson is not suing because of what happened in the United States – not technically the basis of the suit -- but the abuse that occurred in Saudi Arabia.

· The court rejects the plaintiff’s but-for causality text because it proves too much.

· It’s too easy to satisfy, and in a sense it does some violence to the balance that Congress was trying to effect in giving plaintiffs their day in court and protecting sovereigns from litigation.

· These two purposes are not well-served by the but-for test, because it is not responsive to protecting foreign sovereign defendants in the U.S.

· The reason that this does not fall within the commercial exception is because the police powers are inherently state/public actions.

· This may come out differently if the government had hired off-duty police officers to abuse Nelson. (This would be an unofficial government action, where you could go after the individuals under the ATCA.)


Non-Commercial Tort Exception
	Letelier v. Republic of Chile (1980): Former Ambassador to Chile killed in car bomb in D.C. Families sued Chile, its intelligence agency, and several officials alleging responsibility. Claim brought under Section 1605(a)(5) noncommercial exception to the FSIA. Chile Argument: Congress intended the exception to apply only to torts such as car accidents, not car bombings. H: No immunity for Chile in the deaths of Orlando Letelier and Ronni Moffitt. I: The Discretionary Function exception is not available to officers or agents who commit illegal acts.

Importance:

· The Discretionary Function exception is not available to officers or agents who commit illegal acts.

· Action that is clearly contrary to the precepts of humanity as recognized in both national and international law.
· Problem: This requirement is not in the statute.
· You could argue that this is consistent with the Charming Betsy Doctrine, not to construe domestic statutes in light of international law.
· Discretion will be interpreted in light of international standards.


	MacArthur: Seizure of building to establish consulate is a discretionary function.


	Joseph v. Nigeria: Destruction of property within consulate is a tortuous act not within discretionary exception.


	Risk v. Halvorsen (1991): Larry Risk’s children were abducted to Norway following a divorce and custody proceeding in California, whereby the Risk children were not permitted to leave the San Francisco area. Larry Risk claims that the Norwegian government and consulate was complicit in encouraging that the children be taken to Norway, providing financial assistance for the trip, and giving them passports. Issue: Whether the acts of the Norwegian officials falls within the discretionary function exception to Section 1605(a)(5). Holding: The aiding of Risk’s wife in violation of the California Criminal Code is still a discretionary function. Importance: Discretionary functions do offer immunity where the illegal activity does not rise to the level of grievous harms/violations of international law. 


Siderman v. Republic of Argentina (Kitchen Sink of FSIA Issues)

	Siderman v. Argentina: F: Argentina sued for anti-Semitic gov-backed torture, expropriation of family property (hotel). H: Applied FSIA exceptions expansively to grant Plaintiffs jurisdiction over Argentina.

Expropriation claims:  Taking of hotel property.

· Falls within Commercial Activity Exception §1605(a)(2): Argentina placed ads for hotel in US to solicit American guests.

· Falls within International Takings Exception §1603(a)(3): Argentina didn’t compensate for stealing hotel and daughter (US citizen) received 1/3 of hotel profits (so was taking of US property).

Torture claims:  

· Not admissible because Amerada Hess stated jus cogens violations not exempted FSIA, BUT…

· May Fall within Implied Waiver Exception § 1605(a)(1): Argentina “contemplated” being involved in US courts by trying to sue Siderman in CA to fraudulently get him to pay money, and this was part of the chain of abuses against him. 

· Waiver exception otherwise not triggered merely by Argentina’s membership to UN Charter and UN D on Human Rights. 


2. Diplomatic, Consular and Head-of-State Immunity

b. Diplomatic and Consular Immunity

Guiding Principles:

· Embassies are inviolable. Exempt from the jurisdiction of U.S. Courts, but still subject to the laws of the host state.
· Diplomatic immunity can be waived by the home state. Done mostly where criminal charges have been brought against the diplomat.
· There is a sort of commercial exception to diplomatic immunity. Immunity from criminal, civil and administrative jurisdiction does not apply where acting in commercial capacity outside of official responsibilities.
	Diplomatic Premises and Property are Inviolable: 

· Inviolable = Exempt from the jurisdiction of U.S. Courts.

· Embassies are subject to laws of the host state, but the state lacks jurisdiction to enforce those laws.

· Immune from searches, seizures and attachments – anything that might interfere with the mission’s official use.

· The State Department does have ways of getting compliance, mostly by withholding certain benefits, like licenses for diplomatic cars.

· Receiving state has to protect the embassies from private actions against it.

· EX: D.C. had a duty to keep protestors against apartheid 500 feet away from the South African embassy, but couldn’t control the subject-matter of the signs because of the First Amendment.


	Personal Immunity of Diplomats:

· Diplomatic immunity does not cover everyone traveling under a diplomatic passport, only those people who are accredited diplomats by the territorial (receiving) state.

· Diplomatic immunity can be waived by the home state.

· Waiver usually occurs where criminal proceedings are brought against a diplomat. 

·  EX: Georgian diplomat who killed a young woman while drunk driving in Dupont Circle.

· Civil Immunity was not waived.

· This is the flip-side of persona non grada (where the territorial state says the diplomat is not welcome there anymore).

· Both persona non grada and waiver of diplomatic immunity have a deterrent mechanism even where they are rarely invoked.


	Vienna Convention on Diplomatic Relations: Artlicle 31(1)

· Diplomat enjoys immunity from criminal, civil and administrative jurisdiction. 

· Except:

· Private immovable property

· Acting as a private person executing an estate.

· Action related to professional or commercial activity exercised by the diplomat outside his official functions.

· EX: (easy case) Diplomat and his wife run a restaurant on the side, and a customer dies of food poisoning.

· EX: (hard case) Diplomat retained immunity where he abused his housekeeper in his own house, because of the entertainment role the house plays at official functions.


c. Head of State Immunity

Guiding Principles:
· Head of State Immunity: A sitting head of state is generally treated as a representative of that state, and thus adopts its immunity.

· No exceptions: Suit cannot be brought against a sitting head of state, without exception. (there is a waiver exception, but it is very rarely invoked.)

· Because the FSIA does not address head of state immunity, pre-FSIA immunity procedures are followed (Schooner Exchange: absolute immunity) giving a high degree of deference to Executive Branch assessments. (Noriega)
	Former Heads of State: Considerably less immunity than sitting heads of state.

· Less immunity especially if the successor government would suffer no embarrassment/have no problem with the trying of the former head of state.

· Less immunity also when there is abuse of office while the head of state was in power to commit illegal activities – such as torture or drug trafficking.


	U.S. v. Noriega (1997): (Role of Recognition) Because the U.S. never recognized Noriega as the leader of Panama, he is not entitled to head of state immunity.
Factors that contribute to not finding head of state immunity here:

· Because the Executive Branch was vigorously prosecuting Noriega in U.S. courts, it was difficult to find any Executive support for immunity. 

· Panama never stepped in to say Noriega deserved immunity.

· Noriega’s acts were not the public acts of the Panamanian government, but were illegal acts of drug trafficking for his own financial gain.

· It is doubtful whether Noriega was a legitimate constitutional ruler.


	Mugabe Case: Immunity Granted. Demonstrates how sitting heads of state are generally treated.


3. The Act of State Doctrine

	Act of State Doctrine: “The courts of one country will not sit in judgment on the acts of the government of another, done within its own territory.” (Underhill)


Guiding Principles:

· When the doctrine applies, courts will assume validity of the official action.

· The Act of State Doctrine is an exception to the rule in Paquete Habana. The Doctrine is a doctrine of abstention with respect to issues that the courts would otherwise adjudicate. (Say, under FSIA or ACTA)
· The courts have thus far only considered this issue in expropriation issues, but Steinhardt warns not to limit analysis to takings cases.

· Judicial decisions on questions of title would cramp Executive power to negotiate and lead to conflicting results, even if Executive is silent on whether doctrine should apply. (Sabbatino)
· Act of state doctrine not required by international law (some countries don’t recognize it) or constitution but it has “constitutional underpinnings” and is therefore determined according to federal law. (Sabbatino)
· Serves constitutional values such as the separation of powers – primarily recognition of the Executive Branch’s authority in foreign relations.

· If the possibility of embarrassment is remote, then the Doctrine need not apply.

· This is a Doctrine of Diffidence: Courts rule themselves incompetent to make decisions that will affect the foreign relations of the U.S. (The international version of political question doctrine.) 

· For the Doctrine to apply, it must be an official act. Decree, statute, statement of someone with the authority to exercise sovereign power.
· The Doctrine is of Questionable Relevance: Kirkpatrick has been interpreted by some academics as the death of the Act of State Doctrine, embodying the Court’s hostility to the Doctrine because it takes away the Court’s authority.
· Court has not applied the doctrine outside the Cuban Revolution in more than 30 years.
· If it did not apply in Kirkpatrick (high degree of formality in reasoning), it may not apply anywhere.
	Limitations of Act of State Doctrine: (Sabbatino)

· Foreign sovereign has to be currently existing (“extent”) and recognized by the United States at the time of suit.

· This is a Diplomatic Consideration: The Court does not want to compromise diplomatic relations.

· It is hard to compromise foreign relations – or overstep into the authority of the Executive -- with a state that does not exist. 

· There has to be unclear law for the doctrine to apply.

· Has to be confusion about the applicable legal principles.

· “absence of treaty or other unambiguous agreement…” (includes customary international law)
· The Act of State Doctrine applied in Sabbatino because the international community was so divided on the legal standards applicable to expropriations.

· Similar to political question: Court should not act where there are not judicially manageable standards.

· Like separation of powers cases, where it is very difficult to find a legal principle on point.

· On the same reasoning, a treaty that is on-point can override the Act of State Doctrine, because it offers clear legal principles.

· The taking must be within the foreign sovereign’s own territory.
· In order for the Act of State Doctrine to apply, the taking must be of property within the state’s own territory.

· Problem: How does this apply to intangible items and intellectual property? 
· Congress can override Act of State by Statute.
· 2nd Hickenlooper Amendment: A taking in violation of international law can still be adjudicated in U.S. courts, notwithstanding the Act of State Doctrine, provided that:

· The claim is for a property right; and 
· The President did not specifically file notice barring the suit.

· Torture Victims’ Protection Act
· Helms-Burton


	Six Factors in Determining if Act of State Doctrine Applies:

1. Diplomacy: 

· Whether the foreign government is extent and recognized by the U.S. government at the time of suit.

· If the foreign government meets this factor, then the Act of State Doctrine is likely to apply.

2. Unclear Law:

· An environment of ambiguity in the law means that it is more appropriate to presume the validity of the foreign state’s actions.

· On the other hand, if you have clear law, such as a treaty or international agreement, then the Act of State Doctrine does not apply and the Court defers to the stated law.

· Some argue that customary law is not a formal agreement, such that the Doctrine demands. 

· Lower courts, however, do not usually give “agreement” this narrow meaning, and find that customary law does override the Act of State Doctrine because it is a principle that binds state actions.

3. Territoriality:
· U.S. has to respect what the government did in its own territory.

· However, the territoriality of intangible property is still litigated.
4. Congressional Override:

· If there is a statutory override, then the Doctrine is definitely inapplicable.

· Court has residual, inherent authority to override the Act of State Doctrine.

· EX: The Second Hickenloopper Amendment, the Helms-Burton Act, Federal Arbitration Act

· Directs the Courts not to apply the Act of State Doctrine in certain circumstances.

5. Executive Suggestion:

· Bernstein Letters: Submissions made by the executive branch on the Act of State Doctrine may be considered dispositive on when the Doctrine should apply.

· After First National, it seems that the Bernstein Exception is not dispositive, but it is a persuasive factor.

· Courts are not willing to read much into executive silence.

· Kirkpatrick: Reached the same conclusion as the Executive Branch, but refused to follow the executive’s legal analysis.

6. Public Act:
· The act in question must be a formal public act – such as statute, decree, statement, order, resolution – of someone with sovereign authority.
· The act must be owned or ratified by the foreign government.

· EX: Kirkpatric v. Environmental Tectonics

· EX: Dunhill: Refused to apply to doctrine because there was no showing that the act in question was the public act of someone with sovereign authority.
· There is less likely to be act of state deference where the act is a commercial activity.
· Deference is generally reduced.

· But, there is no recognized exception.

· The more commercial the activity, the less likely that the Doctrine applies.


	Comparing the Act of State Doctrine and the FSIA:

· Commonalities

· Both are doctrines of domestic law that work in the domestic courts, serving notions of comity.

· Serve constitutional values, such as separation of powers.

· Differences

· Who may invoke the doctrines:

· Private parties may, in principle, invoke the Act of State Doctrine, to the extent that their actions were compelled by a state actor.

· But, only governments, their agencies and instrumentalities, may invoke FSIA.

· Effect of applying these two doctrines:
· FSIA is jurisdictional – the claim cannot properly be heard in the courts.

· Act of State Doctrine is a matter of justiceability – it resolves an issue, taking an issue out of the case, but not affecting the parties.

· Source of the two doctrines:
· FSIA is a statute passed in 1976.

· Act of State is a common law doctrine created in a case (Underhill).

· Leaves a great deal more of interpretive freedom.

· Exceptions:
· FSIA has a clear commercial activity exception, but any exception for act of state is ambiguous.

· FSIA can be waived, but the Act of State is based on constitutional principles, and so we do not want it waived.

· Executive suggestions apply to act of state, and the FSIA was created to get executive decision-making out of the courts.


	Underhill v. Hernandez: (Early case demonstrating the doctrine) Every sovereign state is bound to respect the actions of another sovereign, and will not sit in judgment on those actions.


	Banco Nacional de Cuba v. Sabbatino (1964): Ps seek exception to act of state doctrine in suit in US against Cuba for expropriating US sugar company in violation of customary int’l law. Narrow holding that US courts will not examine an act of state as it applies to takings. 

· The Doctrine applies only when the Executive explicitly stipulates it doesn’t want courts involved. 

· AS LONG AS foreign government exists and is recognized by US and absent a treaty or other agreement.
· Even when questioned foreign act violates customary int’l law (refuses to reach merits of Cuba’s taking of property) 


	Kirkpatrick Co. v. Environmental Tectonics Corp.: Kirkpatrick gave bribes in order to win a contract in Nigeria. They were awarded the contract. A competitor of Kirkpatrick brought suit under RICO. H: The Act of State Doctrine does not apply on these facts.
Support for Not Applying the Doctrine: Whatever happened here, it was not a public act. 

· The taking of the bribe was not an expression of Nigerian sovereignty.

· The taking of the bribe was not ratified by the foreign government.

· In order to get Act of State application, the act must be an expression of sovereignty.

· Dunhill: Refused to apply to doctrine because there was no showing that the act in question was the public act of someone with sovereign authority.

· Decree, statute, statement of someone with the authority to exercise sovereign power.

· Commercial Activity Exception: This was a commercial activity, so it may form a factor in finding act of state did not apply.

· The Court declined to address the possibility of a commercial exception in this case.

· Embarrassment: The mere prospect of embarrassment standing alone is not enough to trigger the doctrine.

· Though embarrassment is at the center of the Doctrine’s rationale, the court found it to be a small factor – still have to run through the six recognized factors.

· Executive Suggestion: The Court embraced the Executive Branch’s determination that the Act of State Doctrine does not apply; however, it refused to follow its legal analysis.

Argument for Saying this Result is Clearly Wrong:

· It requires a high state of formalism to separate out the public and private acts.

· To find that Kirkpatrick’s act was wrong is to deny the essential conclusion that someone in the government had to take the bribe.


Suing Ferdinand Marcos: Former Head of State. Marcos was sued under the Alien Tort Claims Act.  The plaintiff alleged that Marcos had personally ordered that he be tortured and detained.  
	Sison v. Marcos (part I) (1986): District court dismissed because Marcos’ official acts non-justiceable under AOS; “beyond capacity” of court.


	Sison v. Marcos (part II): District Court reversed. The Doctrine does not bar suing Marcos is private citizen, and Executive says it doesn’t object, sees no embarrassment, but doesn’t say immunity should apply either. 
What Exceptions to the Act of State Doctrine Might Apply to the Marcos Case: But, they don’t.

· Diplomacy: Marcos is part of a government that is no longer extant and recognized at the time of suit.

· It might prove more embarrassing not to adjudicate, than it would be to hold Marcos liable.

· It could be argued that the acts occurred while he was the head of state – though this wouldn’t hold because what matters is the time of suit.

· Problem: If we characterize this case as a type of action against former heads of state… 

· Do we really want a generalized principle that the act of state doctrine will not apply to you when you are out of power?

· Consider the possibility of a reciprocal exercise of such action.

· This is where the value of avoiding embarrassment is important.

· Public Act: The torture was not a ratified public act.

· A pre-condition of the application of the Doctrine is some ratification of the conduct by the state.

· Here, the government of the Philippines did not sanction the acts of torture.

· The actions of an official acting outside his scope of authority, are not acts of state because at no time are the acts meant to give effect to a state’s public interest.

· Clear Law: Customary international law governing torture is unambiguous.
· There are also treaties prohibiting torture, so there might be an overriding treaty that would trump the Act of State Doctrine.

· Problem: In this case, Marcos is the man who tolerated or commanded torture, but did not use the cattle prods or electrodes himself.

· There was direct documentary evidence of signed torture orders in this case.

· It’s clear that torture is illegal, and the person who actually committed the torture has violated an international norm, but it is unclear how this law applies to leaders who command torture.

· Thus, the problem with this Unclear Law factor is that while the law is clear, it is unclear how the law applies to individuals who direct torture.

· Executive Suggestion: The executive was silent on this case.

· Difficulty is how to construe silence: In the criminal setting, no adverse implication should be taken from a person’s silence. Similarly, in statutory interpretation, silence is considered ambiguous and thus non-binding.
· Chevron Doctrine: Deference to the administrative agencies construction of the statute.

· Argument here is that there is no reason to give deference to an executive branch’s construction of a jurisdictional statute, where it has no special expertise.


IV. Applying the Rules in Critical Settings
A. The International Law Governing Resort to Force

1. The United Nations and the Law of Force

Significance: Use of Force bodes dim prospects for international law.

	UN Predecessors:

· League of Nations: Didn’t outlaw use of force; restricted it
· Kellogg Briand Pact (1928): Renounced all use of force but no enforcement mechanism (disappointment).  
· Nuremberg Charter (1945): Defined use of force norms and war crimes. 
· UN Structure (Arts. 23-32)

· General Assembly: Deliberative organ (all Member states=one vote)
· Security Council: 15 members = each 1 vote (5 perm – US, UK, China, France, Russia each w/ veto power); other 10 elected 2-year terms) 


	UN Charter (1945): 1) absolutely prohibits war 2) prescribes collective action against it.
· Art. 2(3) –disputes settled “by peaceful means” in manner that peace, security, justice “not endangered.”
· Art. 2(4) –Prohibits use of force: “All members shall “refrain…from the threat or use of force against the territorial integrity or political independence of any state, or in manner inconsistent with Purposes of UN.”
· Art. 2(7) – Zone of discretion: Nothing in Charter lets UN intervene in matters w/in domestic jurisdiction. 


	Four Categories: When is Resort to Force Legitimate? 


· Art. 51 – Self-Defense: Nothing in Charter shall impair “inherent right” of individual or collect self-defense “if an armed attack occurs against a Member.” Such self-defense must be immediately reported to S/C and can last “until S/C has taken the measures necessary to maintain int’l peace and security.”

· “Armed attack” language failed to anticipate surrogate warfare and terrorism but members recognized in practice. Preemptive self-defense: high standard to sanction. 985.

· Humanitarian intervention (not in Charter): hard to justify under Art. 2(4) + (7) but UN practice varies. 989 (Kosovo, India-Pak, Grenada, Panama) (Iraq may show new era: can get around UN for humanitarian)
· Enforcement Measures under Chap. VII: authorizes collective use of force at behest of S/C upon determination that there exists what 2(4) forbids: threat to the peace, breach of peace, act of aggression 

· Art. 39 – S/C shall determine if breach of peace or act of aggression (e.g. Gulf War)
· Art. 42 – S/C can authorize use of force (air, sea, land)

· Art. 40 – S/C can decide measures (sanctions) and Art. 41 can employ force if measures fail.

· Art 43 -- forces to be committed by member states.

· Art. 44 – SC can call non-members for forces

· Regional Organizations under Chap. VIII: (Kosovo and Afghanistan didn’t fit here)
· Art. 52 –Charter doesn’t prevent regional bodies from dealing w/ maintenance of int’l peace, security. 

· Kosovo: Lex Ferenda (“law shaping event”) on Use of Force? Seen as illegal but legitimate in retrospect.
· (broad view) coalition of states may intervene in any other state when the coalition anticipates the widespread deprivation of human rights there (would undercut Charter!) 
· (narrow view) intervention w/out S/C approval is OK when a) S/C finds threat to peace b) target gov stonewalls S/C demands c) some collective intergov organization (e.g. NATO) intervenes to prevent humanitarian crisis d) force is necessary and proportionate e) S/C does not condemn the intervention (S/C acquiescence). NB: S.=if don’t follow is there any law on use of force at all?


Afghanistan (2001) US justified “self-defense” Art. 51; but may also fit as humanitarian intervention, and/or Chap. VII and Kosovo factors: (S/C acquiescence: in 1997 took Chap. VII enforcement measures against Taliban (sanctions) and S/C condemned Taliban, al-Qaeda after 9-11 and regarded terrorism as “threat to int’l peace + security”; no IGO intervene; necessary and proportionate?).
Iraq War (2003): three potential defenses: 1) self-defense of Kuwait for breach of past resolutions? Problem is that self defense of Kuwait not US. 2) No “imminent threat”?  Caroline incident. 3) Pre-emptive strike (Bush doctrine)? 4) Regime change/humanitarian? Problem: means don’t match ends? Slippery slope? Why not regime change wherever? R 1441 (unanimous, Nov. 9 2002): P. 1061 1. declared Iraq in “material breach” of obligations 2. gave “final oppty” to comply 3. established rigorous inspections requiring “immediate…” access 4. or “serious consequences” if “continued violations” 
Gulf War R 678 (1990) (Use of Force): (12-2): “all necessary means” to uphold resolutions to restore int’l peace and security. 

UN Cease-Fire Resolutions: 

R 687 (1992) (weapons monitoring) conditioned cease-fire and lifting sanctions on Iraq fully disclosing WMD, allowing inspectors (created UNSCOM), return Kuwait property, account for detainees, renounce terrorism, accept UN border demarcation. 
R 1205 (1998) Condemned Iraq for spurning 687 by kicking out inspectors in 1997 and 1998 but stopped short of OK’ing military force (US and UK said no further permission needed and launched airstrikes in December aimed at weapons programs). 
R 688 (human rights) (1991) (10-3): demanded end to Iraqi repression of civilians (refugees across borders is threat) + aid to Kurds (set precedent for S/C acting under Art. 39 in crises borne from internal conflicts (query if weakens Art. 2(7). 
R 715: spelled out in detail 687’s demand for long-term weapons monitoring. 

R 833 (1993) reaffirmed finality and inviolability of UN boundary (Iraq recognized Kuwait territorial integrity in 1994).
B. International Property Law and the Transition from Rules of Abstention to Rules of Cooperation

1. The International Regime Governing the Seas

Guiding Principles:

· Law of the Sea: Divided into three main zones of jurisdiction, but these regimes often conflict and reflect a great deal of self-interest, mainly in the realm of defense and commercial exploitation.

· Issue: How does the regime change after these new developments (i.e. defense, commercial interest…)

· Lex ferenda: There is soft law here that is not necessarily binding but evidences a trend toward generally-accepted state practice. (EX: UN Law of the Sea Convention and US refusal to ratify)
· Suspicion of the division between public and private international law.

· There are natural sovereign state interests in the law of the sea.
· But, the deep sea bed dispute illustrates a convention addressing commercial rights.
	1982 UN Law of the Sea Convention: Largest single international negotiation in history.
· For a long time, U.S. was one of the only non-signatory nations, because…
· Thought that much of the convention was already customary international law.
· The Convention issued authority over in the deep sea bed mining for Manganese Sea Nodules, which the U.S. felt was too great an intrusion into these commercial interests.


	Five Zones of Jurisdiction in the Law of the Sea:

1. Internal Waters

· Comprise ports, rivers.

· Where the states’ self-interest is at its maximum.

2. The Territorial Sea

· States have slightly less sovereignty.

· Historical expansion of the territorial sea from 3 miles to 12. (Adjusted to reflect new realities in defense technology -- EX: canons used to be able to reach only 3 miles)

· Corfu Channel Case: Albania had mined a strategic straight within its territorial strait

· States may not interfere with innocent passage in their territorial sea.
· Sic Utere: Albania is under an obligation not to use its territory to cause damage to others (see Trail Smelter).

3. Contiguous Zone (non-traditional)

· Band of ocean between the 12 mile territorial sea and the EEZ.

· The state has less sovereignty 

· States can enforce their customs and immigration law there, stopping suspicious ships.

4. Exclusive Economic Zone (water) / Continental Shelf (seabed) (non-traditional)
· Up to 200 nautical miles (n.m.) from baseline. 

· Sovereign rights over natural resources of water column (fish stock) and activities affecting those resources (off-shore platforms, artificial islands, marine pollution prevention, and marine research).

· Truman Proclamation: Unilateral declaration by U.S. initiated movement to creation of customary international law recognizing economic rights over the Continental Shelf.
· Best example of instant custom, filling a void in the law, no states object, and the law is later codified by states in multilateral agreements.
· Fisheries Jurisdiction Case: Preferential rights do not equal exclusive rights and don’t permit a coastal state to extinguish rights of another state which has been fishing there for years and must pay “reasonable regard” to interests of other states.

· Doctrine Behind the EEZ:

· Though much of the EEZ emerges out of self-interest, there is doctrine.

· An EEZ can be declared around an island.

· Overall criterion of reasonableness and proportionality (See North Sea Continental Shelf Case)

· Courts will look at similar cases where states have fought over what is reasonable and what prevailed (attorneys as historians).

· Analogy to the “reasonable person” standard in torts.

5. The High Seas

· All ocean beyond 200 mile EEZ mark

· Freedoms, not states sovereignty, prevail.

· High seas are open to all states, including freedom to fish, do research, navigate, overflight, lay submarine cables, pipelines…

· There are limitations:

· High seas be used for peaceful purposes

· Military purposes are not necessarily non-peaceful. (See Navy’s Freedom of Navigation Program)

· Must be exercised with reasonable regard to the interests of other states.

· Interdiction: It is illegal for a state to interdict the private vessels of another state on the high seas, EXCEPT:
· A state maw board another ship if: 

· Authorized by flag state 

· If reason to suspect ship engaged in piracy, slave trade, or unauthorized broadcasting, is without nationality.

· Bi-Lateral Agreement. (Interdiction Case) 

· EX: Haitian Interdiction. U.S. interdiction is legal because it has special ad hoc arrangement (bi-lateral agreement) with the Haitian government.

· If U.S. finds evidence that these ships are hauling refugees, the U.S. may turn the ship around and return it to Haiti.

· Specific limitations on use of the high seas:

· Piracy and Slave Trade

· Broadcasting radio frequencies from the high seas into the territory of another state.

· This has also come up in the law of outer space.

· Radio-free Europe and Radio Marti (unauthorized broadcasting) continue, but not on the high seas.

· Freedom of Navigation Program

· Initiated by the U.S. Navy

· Where a territorial state states it has authority over sea area, the Navy will literally come into the water and challenge the claims.

· EX: Libya’s attempt to close a 300 mile gulf – the Gulf of Sidra – as its own territory. (Justified through historic use)

· Navy claimed that the entire Gulf was the high sea, and sent in the 7th Fleet.

· This is an effort to show that the U.S. has not acquiesced to the state’s claim of water rights.

· Problem: What happens if the country is Canada?

· Environmental Responsibility
· Suggests that the high seas freedom regime breeds a sort of decentralization that may breed the blame game for years to come.


	Truman Proclamation: (1945) proclaimed US jurisdiction and control over natural resources of subsoil and seabed of continental shelf beneath high seas but contiguous to US coasts but without threatening world since high seas freedom still exists. 

Importance: Good demonstration of the process of making customary international law. 

· This is before the treaties, so any international law on the subject was hypothetical.

· The proclamation was just responding to this vacuum in the law.

· Other states did not object to the practice.

· 10 years later the Convention on the Continental Shelf codified the U.S. practice.

· Convention on Continental Shelf in 1958 (recognized “sovereign rights” of coastal states over natural resources of continental shelf)

· North Sea Continental Shelf Case (ICJ) (1969) Recognized parts of Convention as customary – coastal state could claim jurisdiction over resources throughout natural prolongation of continental landmass.

· The codification followed the spontaneous, consistent practice of states (emersion of customary international law).


	Fisheries Jurisdiction Case (ICJ) (1974) A) made two points of customary int’l laws regarding fishing rights: 1) concept of fishing zone up to 12 miles limit 2) concept of preferential fishing rights in adjacent waters of coastal state beyond 12 miles.  B) Preferential rights do not equal exclusive rights and don’t permit a coastal state to extinguish rights of another state which has been fishing there for years and must pay “reasonable regard” to interests of other states (Iceland did not have the exclusive right to fish and failed to give reasonable regard to UK’s fishing interest).


2. The International Regimes Governing Airspace and Outer Space
Well-Respected and Well-Recognized Rule Govern Airspace and Outer Space: These two areas are nice examples of how international law works in the real world, governing government and private actions through the law.
a. Airspace Law

Guiding Principles:

· International Civil Aviation Organization (ICAO): Contributes toward enforcement of standards in this area.

· Presumption of Sovereignty. Complete and exclusive sovereignty of a state in its airspace and territory.
· Customary Norm of Civilian Safe Transport in Airspace.

· Acknowledgement and Compensation. When states shoot down a civilian aircraft in their airspace, most states apologize, admit a mistake, and compensate the victims.
· Supported by jus cogens requirement of proportionality. 

· In order to opt-out of the customary norm of acknowledgement and recognition through persistent objection, a state must consistently take a stand on its version of the law (i.e., we assert the right to shoot down unauthorized civilian aircraft in our airspace), not just make an assertion of justifying facts (i.e, the plane acted suspiciously).  
	Presumption of Sovereignty: A landowner owns the airspace above her land “to the skies.” 

· There is a presumption that a state is as sovereign in its airspace as it is in its land and its waters.

· The Chicago Convention of 1944: Recognized complete and exclusive sovereignty of a state in its airspace and territory.

· Limitations on Presumption of Sovereignty:
· EX: Five Freedoms of the Air (treaty-based limitations).

· Like the limitation of innocent transit in the Law of the Sea.


	Civilian Airspace Illustration of Limitations of Principle of Exclusive Sovereignty.
· Pattern of State Practice (Round 1): Creating Customary Norm.
· There is a pattern of state practice when civilian airlines interfere with sovereign airspace.

· Acknowledgement and Compensation. When this happens, most states apologize, admit a mistake, and compensate the victims.

· EX: PRC shot down Cathay Pacific Aircraft, Bulgaria shot down El Al Aircraft, Israel shot down Libyan Airline.

· Customary Norm: Practice of States PLUS opinio juris in the ICO Resolution, demonstrate that an attack of civilian aircraft is inconsistent with international law.
· Customary norm of sovereignty over airspace, is subject to the larger customary norm of proportionality.

· Possible Defenses to Shooting Down Civilian Plane: Treaty-based defense in Chicago Convention, of complete and exclusive sovereignty.
· Still, international law condemns acts which unnecessarily put the lives of other at risk (proportionality).
· Pattern of State Practice (Round 2): Opting-Out of Customary Norm
· EX: Stone-Walling by the USSR. Soviet Union shoots down several aircraft…
· Air France (1952)
· Korean Airlines (1978)
· Swedish Airlines (1952)
· Possible Defense: Claim compliance of customary norm, but where the aircraft showed suspicious conduct, these planes were on notice that the USSR would shoot down these planes because of its aggressive defense of its airspace across time.
· Could Characterize USSR as a persistent objector. Even though there is customary international law against shooting down civilian aircraft, the USSR has opted out of the customary norm by persistently observing different principles, announcing and enforcing this aggressive border policy. (See Norwegian Fisheries.)
· Persistent Objector Defense Does Not Prevail: Opting-out also has a legal dimension.
· Opting-out has a legal dimension: Have to take a stand on the law, not on the facts.
· Every time the USSR had a right to take a position on the law, however, it refused to take a position; instead focusing on the facts of the case.
· USSR’s defense has always been questionable conduct by these planes – grounded in facts solely in control of one of the actors. 
· This is a suspicious situation, because it allows the nations to characterize the situation however they like and trivialize the law.
· Thus, the USSR did not meet the legal requirements to opt-out of international customary norm.
· In addition, the generic marker of a jus cogens norm is that no opting out is possible.
· Proportionality is a decent candidate for just cogens.
· In that case, it wouldn’t be possible for the USSR to opt-out of the jus cogens norm of proportionality.


b. Outer Space Law

Guiding Principles:

· Critical Distinction Between Air Law and Outer Space Law: Complete and exclusive sovereignty ends where the atmosphere ends.
· The outer space treaties block the claiming of sovereignty in outer space.
· Res Communis: Outer space is the property of all.
· There is ambiguity in defining where the atmosphere begins and ends serves for some flexibility in the law.
· Customary Norm Arising Out of Acquiescence. No formal objection has been lodged by any state to the orbiting of satellites above its territory; Thus, no sovereignty claims to space.
· One possible exception to custom: Bogota Declaration.

	Bogota Declaration: Exception to no sovereignty claims over outer space.

· Group of equatorial states stated that they had sovereign power into outer space. (geostationary orbit)

· Paragraph 3(d) of the Declaration: Satellites in the nations’ geostationary orbits require the permission of that state.
· Claim arising out of asserting that space is a natural resource that the nations have a right to. 

· Arguments by Bogota Declarants that the Outer Space Treaty Does Not Prohibit this Claim of Sovereignty: 

· Claim is not prohibited by the OST, because they are not signatories.

· The OST is an adhesion contract, signed to by the outer space powers.

· The applicability of the OST depends on where space begins, an ambiguity the space powers intentionally left unresolved. Because they left this unresolved intentionally, they cannot complain about it.

· Bogota Declarants are Subsequent Objectors.

· This assertion of sovereignty came well after the pattern of acquiescence established the norm.
· Bogota States have been treated as a subsequent objector.

· When you get a subsequent objector, you then look at how states react.

· There is no sign that any other states give special weight to this declaration.

· Importance of Bogota Declaration: Declaration is now a political, rather than a legal influence, illustrating notions of equity and fairness in decision-making regarding use of outer space.

· Illustrates that something can have force even if it is not binding, and can lay the groundwork for emerging law.

· EX:  International Telecommunications Union tries to standardize telecommunications technology – frequently dealing with space – looks to Bogota Declaration for guidance on fairness in determining use of geostationary orbits.


	The Common Heritage Principle: 
· Stands for a number of principles…

· Resources within this heritage should be used for exclusively peaceful purposes.
· The resources within the heritage should be shared.
· The technology for exploiting the resources should be shared.
· An international authority should be created as a trustee for the heritage.
· This is frequently cited throughout many treaties governing space, air, and the sea.
· Doctrine governing seemingly legal obligations, but no legal obligation to share has ever been recognized, demanded or enforced.

· U.S. is a Persistent Objector to the current understanding of the Common Heritage Principle.

· Old Principle: Initially, the idea was that no one owns this, so we can exploit it. Ban on territorial claims to the area, rather than a ban on using the area. (focuses on commonality)

· New Principle: Emphasizes equality of access, rather than equality of distribution of the resource.

· When the principle morphed, emphasizing more the idea of sharing, the US objected.
· US approved the “providence of mankind” treaty BUT said no legal sense of entitlement to all space stuff (moon rocks, etc.) 

· Thus, the US has a better claim to being a persistent objector than the Bogota Declarants.

· This illustrates that there is both a timing (before emersion of customary norm) and a substantive (must object and state your differing view of the law) component to being deemed a persistent objector.


3. The Transition Exemplified: International Environmental Law

Importance of International Environmental Law as a Model:

· Confirms the shift in international law from line-drawing to building bridges where states have common stakes.

· For a Long Time, there was exclusive domestic jurisdiction as to states could treat the environment.

· This norm has shifted, however, whittling away at this exclusive domestic jurisdiction, because it is the states themselves that have been seeking stricter regulation of the environment.

· Also, represents the principle of lex ferenda (emerging customary norms)

· Treaties give rise to international bureaucracies that enforce this law.

· There is more to customary law than “do the best you can,” which is essentially what Restatement Sec. 601 says.

	Customary Norms Flow Chart

· If there is a NORM & a VIOLATION must ask,
1. What is the international reaction?

· If sanction or punishment, then norm reaffirmed (Filartiga).
· If tolerance or everyone hops on bandwagon, NEW norm created. (Continental Shelf).
2. AND what is the domestic defense?

· If factual, then reaffirms the norm.  (Soviet KAL 007).
· If legal, then must look at TIMING.  When did object?
· If subsequent objector, then MUST look at internationl reaction. (Bogota Declaration)
· If persistent objector, then opt out.  (US and Common Heritage; Norwegian Fisheries)


	Illustrative Limitations on Norm Flow Chart:

· No flowchart can illustrate why states conform to certain practices in the first place or how opinion juris works.

· The flowchart oversimplifies the pattern of international reactions and domestic defenses when they are mixed.

· States can manipulate facts to trivialize the law.

· There is no obviously objective test for distinguishing between persistent and subsequent objectors.

· Jus cogens norms are presumably exempt from this dynamic.

· Elite set of norms that are immune from the normal process of lawmaking, they cannot be unmade in the way this flowchart suggests.

· What happens when the norms themselves conflict?

· One practice may be protected by human rights law, but violates international environmental law.


	Restatement 601: State Obligations on Environment (1987)

(1) A state is obligated to take measures as may be necessary, to the extent practicable under the circs, to ensure that activities w/in its jurisdiction or control

(a) conform to generally accepted int’l rules and standards on enviro of another state or area beyond its jurisdiction (includes custom, rules derived from int’l conventions, standards adopted by IGOs, even bilateral treaty rules; also, where violation occurred). 
(b) Don’t cause significant injury beyond national jurisdiction 
(2) A state is responsible to all other states

(a) For any violations under (1)(a) and

(b) For significant injury under (1)(b)

1. Responsible for actions of gov, private parties alike. 
(3) A state is responsible for any significant injury from violation of (1) to enviro of another state or its property, or to persons or property w/in that other state’s territory or under that other state’s jurisdiction or control.

1. Complaining state must show proximate causal link.


