Int’l Law
· Rules of Conventional Int’l Law

· U.S. Practices & Constitutional Principles Governing Treaties
· Constitutional Status:  
· Treaty law is “law of the U.S.” under Supremacy Cl Art VI § 2.  Prez has right to make treaties w/Senate’s advice and consent (2/3).  Ratification technically Presial right.  
· Does treaty have to address matters of int’l concern?  →No, there’s no subject matter limitation on treaty making power. 

· What are limitations on the treaty making power?  → 

· Can a treaty expand legislative powers beyond what they’d be in absence of a treaty?  →  Yes, treaty power can be used to regulate matters beyond scope of Congress’ legislative powers!  Acts of Congress are Supreme law of land only when made in pursuance of Constitution.  Treaties declared to be so when made under authority of U.S.  If treaty doesn’t contravene any prohibitory words in Constitution, invisible radiations of 10th Amendment reserving powers to states is another consideration – balancing test:  importance of national interest v int’l interest motivating treaty. 

· Missouri v Holland (p 159):  Congress enacted law (under Necessary & Proper) to regulate hunting pursuant to treaty between Canada and US.  Statute had previously been struck down by Courts as outside Congress’ power.  Effect:  The existence of treaty made constitutional a statute that would have been unconstitutional in absence of treaty!    When a subject becomes int’lized (reg of birds) power of state is greatly reduced (treaty reduces states’ right to regulate).  10th Amend’s “invisible radiations” don’t preserve this right for states. 
· Is Bill of Rights a limit on treaty power? →  Yes, no agreement w/a foreign nation can confer powers on any branch of Gov’t which is free from restraints of Constitution.  
· Reid v. Covert (p 162):  U.S. military wives kill husbands in Russia, denied jury trial under Uniform Code of Mil Justice.  Prosecution entrusted to US based on exec agreement w/Britain.  Due Process guarantees of Constitution can’t be trumped by treaty.  Treaty invaded express individ right – Statute unconstitutional b/c it infringes on bill of rights.  Boos: 1st Amend right to expression can’t be trumped by treaty.
· U.S. v Verdugo-Urquidez:  US prosecution can use evidence seized in Mexico against non-US citizen in a way that would be unconstitutional in US against US citizen.  Rejects broadest interp of Reid – won’t assume Constit follows US gov’t wherever it goes.  
· Harmonize Holland & Reid:  Missouri: implied negative & Reid: positive right, Missouri: birds & Reid: fundamental right involving death penalty.  5th & 6th Amendment is too strong &10th not strong enough.

· Does a treaty trump a statute in conflict w/it?  →  see:  self-executing, reservations, declarations & understandings & later in time
· The effect of Art II treaties as domestic law depends on whether self-executing.
· Self-Executing Treaty Doctrine  - Is it enforceable domestically?  Remember:  domestic law is no defense to breaking int’l obligations.  
· Self-Execution: a treaty that can be judicially enforced w/o domestic implementing legislation 
· Self-executing treaty becomes law in U.S. once it enters into force int’lly  
· Asakura v. City of Seattle (p 169):  City passed ord.-only people w/licenses could own business.  To get license had to be citizen.  Asakura sued to enjoin on ground that statute violated FCN (friendship, commerce, navigation) treaty b/w U.S. & Japan.  Issue: Does ord. violate treaty?  If FCN self-executing, binding domestically and in conflict w/ WA statute, violates treaty, falls under Supremacy Cl.  
· Non-Self Execution - Non-self executing treaties only judicially enforceable thru implementing legislation.
· Does Treaty violation rob court of jurisdiction if treaty is not self executing?  NO  

· U.S. v. Postal (U.S. 1979): Check context of treaty promulgation for whether or not it’s self-executing.  ∆s argued arrest violated Art 6 of Convention on High Seas, flag ship (Cayman) not US had jurisdiction. Is Art 6 self-executing?  Held: Not self-executing so violation doesn’t divest ct of jurisdiction over ∆s.  
· Language was clear & obligatory 
· treaty parties’ intent (other countries didn’t consider self-executing)

· context (Ker-frisbie doctrine, fact that US had taken consistent approach that they could do what treaty said they couldn’t – extend their jurisdiction)  
· Ker-Frisbie Doctrine:  U.S. doctrine that ∆ can’t use circumstances under which they’re brought to ct in their favor to challenge conviction.  

· treaty not self-executing [BUT, later in time would seem to make it self-executing & who cares about other countries?]
· Self-Executing v. Non-Self-Executing: 
· Analysis done on a provision by provision basis; not whether treaty as whole self-executing.
· INTENT- RS § 111(4) p.189 Supp: “intl. agreement is ‘non-self-executing (a) if agreement manifests intention that it shall not become effective as domestic law w/out enactment of implementing legislation” 
· Language:  Discretionary language = indication that it’s not self-executing.  Present action v. future action, obligation v. aspiration 
· Has Senate adopted a reservation which portrays treaty as non-self-executing?

· Does treaty expressly provide for legislative execution?

· Does subject matter require implementing legislation?

· Interp questions: what are treaty’s objectives? Do domestic procedures exist for direct implementation? Are alternative enforcement mechanisms available? What are consequences of self v. non-self execution?

· A treaty can’t, by itself, place U.S. in a state of war b/c of congressional power to declare war.

· Treaties calling for criminalization of conduct are usually not self executing. 

· Treaties dealing w/traditional judicial function (you can’t discriminate Asakura) normally self-executing.  

· Context:  Does treaty involve govt. action that constitutionally can only be taken by another branch? i.e. Do provisions require $ appropriations or modify tariff duties?
· Judicial predisposition against int’l law:  cts uncomfortable w/application of int’l law b/c of democratic deficiencies often seize upon self-executing treaty doctrine to get out of it.  Problem w/this - Supremacy Clause requires that treaties be Supreme Law of Land!

· Problematic b/c courts act w/result orientation in mind and so they’re inconsistent.  Use language of self-execution when they really mean that:

· ∏ has no standing b/c they’re not w/in class intended to be protected by statute or have no injury in fact

· Enforcement of treaty is political ? (textually given to another branch) or lacks judicially manageable standards & thus not justiciable.

· Reservations: qualifications to particular treaty terms  
· State may enter a “reservation” to its full adherence to a treaty.

· Pres would communicate any U.S. reservation when he ratifies treaty.  

· Recently, Senate has initiated or required entry of substantive reservations as part of “advice & consent” role.  

· Reservations generally alter legal status of treaty.

· Pres & Senate attach “understandings” & “declarations” to U.S. ratifications.  

· Understandings: interpretive statements that clarify or elaborate on (do not change) treaty provisions  

· Declarations:  policy statements relating to treaty that don’t alter or limit its substantive provisions  

· RUDs: reservations, understandings, & declarations collectively 

· Domingues v. Nevada: (1998)  Nevada statute allowed imposition of death penalty on ∆ 16 + at time of offense.  ∆ argued his execution violated Article 6(5) of ICCPR.  U.S. ratified ICCPR w/ a reservation allowing juvenile offenders to be sentenced to death, but ∆ argued that reservation was invalid & treaty’s capital sentencing prohibition was supreme law of land.

· Senate’s express reservation negated ∆’s claim.

· Dissent: ct didn’t consider whether reservation was valid.

· Beazley v. Johnson: (2001):  TX statute allowed imposition of death penalty on ∆ who 17 + at time of offense.  ∆ argued execution violated ICCPR.  ∆ argued that reservation was invalid b/c HRC recommended withdrawing that reservation.

· Reservation valid b/c courts only look to HRC for guidance & not to void a Senate action (HRC doesn’t have official power to issue binding legal interps of the ICCPR).

Opposing Views of RUDs

· Critics: RUDs disrespect intl. law by rendering treaty obligations empty promises that don’t change U.S. practice.

· Supporters: RUDs have wide bipartisan support & led U.S. to ratify major human rights treaties & aren’t empty promises.  Also, no evidence linking them to diminution in human rights protections & intl. human rights law flourished since RUDs introduced.

Are reservations constitutional?

· No:   they conflict w/ separation of powers principles by violating Pres’ treaty-making power or b/c they’re equiv to line-item veto by allowing Senate to change treaty terms.  

· Yes: Senate must attach RUDs before & not after ratification.

· No:  they’re anti-majoritarian by allowing minority of senators to limit treaties.

· Who determines that a reservation is illegal & if it is, what are the consequences?

· Later-in-Time Rule: resolves conflicts b/w treaties & statutes.  Rule: b/w treaties & fed. statutes, the later in time will prevail under U.S. law in event of a conflict
· It is rare that later-in-time treaties override earlier fed. statutes.

· Courts will not apply rule to override a treaty or statute absent a clear conflict w/ subsequent treaty or statute.

· Courts tend to make apparent inconsistencies disappear so as to avoid application of later-in-time rule.  (PLO case)
· Application of Rule

· Breard v. Greene (U.S. 1998)  Breard, Paraguayan citizen, argued for 1st time that conviction & execution sentence should be overturned b/c of alleged Vienna Convention violations.  ∆ argued that arresting authorities violated Convention when they failed to inform him that he had right to contact his consulate.  ICJ issued order requesting U.S. to stay execution, procedural rules of forum State govern so assertions of error must 1st be raised in state court for criminal proceedings in order to form basis for habeas relief. Fed. statute was enacted after Vienna Convention. Holding: Ct affirmed lower decisions that Breard procedurally defaulted by not asserting his Convention claim in state court & failed to show cause & prejudice for his default.

· Congress has the ability to override treaties for purposes of U.S. domestic law.  (Breard) Even when Congress overrides treaty as matter of U.S. domestic law, treaty still int’lly binds U.S. until validly terminated.

· Treaty Termination & Reinterp
· Many treaties contain clauses specifying circumstances under which parties to treaty may withdraw.  

· When treaty doesn’t specifically provide for withdrawal, parties may still have right to withdraw if they intended to allow for that possibility or treaty’s nature suggests a right of withdrawal.  

· Parties may terminate if certain events occur (material breach, impossibility of performance, or fund change in circumstances).
· Does Pres have constitutional authority to withdraw U.S. from treaties?
· Conflict b/w Congress & Pres = political ? – Carter wins effectively. (Goldwater v. Carter)
· 2001, Bush withdrew from ABM treaty b/c of fundamental change in circumstances-  collapse of Soviet Union.
· Does Pres have authority to unilaterally reinterpret treaties?   
· Reagan admin adopted new interp of ABM treaty.  Congress criticized reinterp, admin announced its interp fully justified but would allow for narrower interp in practice.  Congress imposed conditions on Defense appropriations.

· Treaty Interp in US Courts

· Determine plain meaning of the text

· Does treaty expressly prohibit or allow act?

· Do other treaties?  (they knew how to and didn’t)

· Does treaty provide alternative means of achieving the challenged act to show that it’s not allowed? (extradition in Alvarez-Machain)
· Does the interp advocated make other articles of the treaty useless?
· If plain meaning unclear, court should construe treaty consistently w/customary int’l law (Charming Betsy)
· test this concept - ask “would the result be the same w/out treaty?”  Avoids literally true but substantively inane results.

· Do background principles make party’s argument seem unreasonable? (Alvarez – it is less reasonable to think that treaty allowed kidnapping.) 
· If plain meaning unclear, consider practice of parties (including negotiating history of treaty)
· Nations always have right to go outside treaty by mutual consent.  

· Is it mutual or is a party resorting to unilateral self-help?  Did other party protest? (Alvarez)
· Submissions of exec branch are entitled to substantial deference but aren’t controlling (PLO)
· Save the treaty

· Result orientation - judge to try and save treaty by interpreting it so as to avoid later in time by showing they’re not in conflict.  (PLO)  

· Alvarez-Machain:  Court rewrote extradition treaty to find it implicitly allowed abductions – didn’t prohibit DEA from ordering kidnapping of Mex national from Mex for a crime alleged to have occurred in Mex all over Mex’s protest.  Tantamount to exec reinterp w/out meaningful judicial review - problematic for separation of powers b/c either 1) Exec is allowed to unilaterally overrule or 2) Ct is rewriting treaty to say something that Senate didn’t have oppt’y to review.  

· US v. PLO:  Via interp UN HQ Agreement found not to conflict w/Anti Terrorism Act, saved from application of later in time.  If Congress wants to overrule treaty w/a statute, it’ll have to do so clearly and w/in body of statute, otherwise ct will interpret it so as to make conflict or contradiction disappear.  
· Pres-ial Power & Int’l Agreements
· AUTHORITY:  Supreme Court has never struck down an exec agreement as being outside exec’s powers.  
· Pres has 3 sources of authority to conclude int’l agreements on behalf of U.S.: 

· authority based on a prior Art. II treaty 

· authority from Congress (pursuant to domestic legislation); 
· independent authority conferred directly by the Constitution to Pres (express & implied)

· Prez has dominant role in US foreign relations

· US v. Curtis-Wright Corp.: ∆ conspired to sell certain arms of war to Bolivia in violation of Congressional Joint Resolution & provisions of Presial proclamation issued same day pursuant to authority conferred to Pres by § 1 of resolution.  Held: fed. govt. has powers of external sovereignty that do not depend on explicit constitutional grants.  Prez is sole organ of US foreign relations.
· Youngstown Sheet & Tube Co. v. Sawyer: Mill owners argued Pres’s order was law-making, a legislative function belonging to Congress.  Govt. argued Pres acted w/in aggregate of his constitutional powers as Nation’s Chief Exec & Commander-in-Chief.  Held: neither congressional act nor Constitution authorized Pres to seize steel mills to solve a labor dispute.  “Pres’s power to see that laws are faithfully executed refutes idea that he’s to be a lawmaker.”  

· Jackson’s concurrence:
· Most Common Exec Action: when Pres acts pursuant to express or implied congressional authorization ( Fed. Govt. would have to lack power as a whole for action to be unconstitutional 

· When Pres action in absence of congressional grant or denial of authority, he can rely on his own independent powers (Art. I, § 8) ( Congress & Pres can have concurrent authority in “zone of twilight”
· Pres has least power when takes measures that’re incompatible w/ Congress’ expressed or implied will. 

· EXEC AGREEMENTS:  
· Since treaty can’t suspend individual rights under Constitution, neither can exec agreements.  
· Must comply w/generalized restrictions on power in Constitution.
· Treaty power under Art II requires submission of treaty to Senate for its advice and consent by super majority.  

· Traditional division of field into 3 categories:

· Exec agreements pursuant to treaty

· Exec agreements pursuant to legislation –legislation may pre-or-pro-ceed exec agreement but it fits w/in framework defined by legis, gets strongest presumption of constitutionality
· Sole exec agreements – expressions of Prez’ constitutional power.
· Considerations for selecting among constitutionally authorized procedures

· Extent to which agreement involves commitments or risks affecting nation as a whole;

· Whether agreement is intended to affect State laws;

· Whether agreement can be given effect w/out enactment of subsequent legislation by Congress;

· Past practice w/respect to similar agreements;

· Preference of Congress w/respect to particular type of agreement; (perhaps b/c of fact that Treaty power is only in Senate which, at time of Founding Fathers, wasn’t even directly elected and, even now isn’t proportional represntatn).

· Degree of formality desired for an agreement;

· Proposed duration of agreement, need for prompt conclusion of an agreement, and desirability of concluding routine or short-term agreement; &
· General int’l practice w/respect to similar agreements

· Congressional-Exec Agreements: exec agreements based on congressionally delegated or statutory authority in advance or approved after fact, by majority of both houses

· Made in the USA Foundation v. US (2001):  Whether Prez should have passed NAFTA as exec agreement?  Adopted thru fast track procedure (normally used for trade agreements, requires only that both houses vote it up or down by a simple majority, no amendments, only limited time for debates).  Limitations not true of legislation or treaties.  ∏ argued gave too much power to Prez and Congress, legis too broad – should have gone thru treaty process.  Constitution doesn’t give alternative to treaty power.   Even though constitution’s treaty power doesn’t say “this is only way,” implied that there’s only one way to become law outside legislation.  ∏s argue this isn’t just foreign affairs (power upon which exec agreement is based), it’s comprehensive piece of legislation & very invasive.  Issue: Is the Treaty Cl exclusive means of making an intl. agreement under these circumstances?  No, Treaty Cl not only way to create, approve int’l agreement.  Grounded in Congressional power to deal w/foreign commerce coupled w/Prez’ foreign affairs power.  Set against dearth of Constitutional statements that Treaties are only way to get agreement to become law.  Prez’ power is at its pinnacle when he acts in concert w/Congress (Youngstown Steel).  Pres acted pursuant to constit responsibility for foreign affairs & pursuant to congressional grant = NAFTA & Implementation Act constitutional.

· Congressional-exec agreements get most powerful presumption of constitutional regularity b/c of involvement of both houses.

· Are treaty-making & exec agreements interchangeable? RS (Third) Foreign Relations Law -congressional-exec agreements can be used as an alternative to treaty in every instance.  

· Pres-ial or Sole Exec Agreements: based on independent constitutional authority where Pres doesn’t use Art. II treaty procedure nor does he have an express congressional delegation of authority

· Sole exec agreements used to resolve major diplomatic problems.

· Congress hasn’t attempted to limit power, but requires they be informed after fact.

· United States v. Belmont & United States v. Pink: upheld validity of a Pres-ial exec agreement against claim that Art. II required Senate participation for such agreements.

· Agreements bind U.S. on intl. plane as would treaty w/ Senate participation.

· United States v. Pink (p 213): exec agreements are not treaties for purposes of treaty power, but are treaty-like for Supremacy Clause purposes.  U.S. made a Presial exec agreement w/ Russia (Litvinov Assignment) agreeing to grant diplomatic recognition to Soviet govt. in exchange for assignment of claims to certain Soviet nationalized assets in U.S. Assignment was Exec’s method to alleviate rigors of nationalization in U.S. & Congress recognized policy (appointed someone to deal w/$ so were aware & ok w/it).  Pres’s action was valid b/c exec agreement superseded NY’s inconsistent state law as equiv of a treaty.

· Was Litvinov Assignment a treaty w/in meaning of Constitution? –Exchange of letters in which Soviet offered to assign its claims & U.S. agreed, ct found agreement sufficiently treaty-like for purposes of Supremacy Clause even though it was insufficient for treaty power

· What constitutional authority justified the assignment? – Pres’s foreign affairs powers & “one voice” rhetoric 

· State discretion at minimum when dealing w/foreign affairs (Crosby)
· Dames & Moore v. Regan (p 215): 
· power needn’t be expressly delegated to Pres when he acts to solve major foreign policy dispute in apparent conformity w/ Congress.  
· Neither IEEPA nor Hostage Act authorized Pres to suspend claims, but congressional acquiescence implicitly approving claim settlement by exec agreement & provision of an alternative forum capable of providing meaningful relief authorized Pres’s action. 
· Ct emphasized narrowness of its decision - Pres doesn’t have plenary power to settle claims
· How relevant are statutes if they don’t specifically authorize Pres’ action? Courts will generously read legislation (spirit of legislation rather than textually bound) to give Exec action implicit approval in foreign affairs. ( congressional failure to act amounts to an approval

Federalism & Foreign Affairs
· State law has traditionally governed many aspects of foreign national’s US activities.

· Fed. govt. often declines to preempt states on private law issues (tort, K, family law, & criminal law).

· Some courts have held that case that is likely to have a substantial impact on foreign affairs falls w/in statutory fed. question jurisdiction of fed. courts even if ∏’s claims are not based on fed. law.  Test for jurisdictional “fed. common law of foreign relations” is unclear, but cts place significant weight on existence or nonexistence of protests by foreign govts.

· Is there a test for when a state law intrudes too much on the fed. Gov’t’s power or is it like obscenity - Ct “knows it when it sees it”? No bright-line test reflecting structure of constitutional power.  Zschernig v. Miller (U.S. 1968 Miller): Ore statute unconstitutional b/c it allowed Ore cts to make foreign affairs inquiries which impaired effective exercise of fed. foreign affairs power. States can’t establish their own foreign policy.

· “dormant foreign affairs preemption” where some state laws or activities relating to foreign affairs preempted by national gov’t’s unexercised foreign affairs powers. ( functional justification that fed cts are in better position than states to i.d. & police U.S. foreign relations interests.    

· Ct had previously upheld Calif escheat statute in Clark v. Allen.  Why could it not uphold the Oregon statute?- Clark, the statute only had an incidental effect on foreign policy whereas Ore statute had more expansive effect.  

· Crosby v. Nat’l Foreign Trade Council (2000):  After MA state law enacted, Congress passed statute imposing sanctions on Burma. Pres later called Burma “unusual & extraordinary threat” to national security & foreign policy.  
· Congressional acts preempt state law even w/o an express preemption provision when: Congress intends fed. law to occupy a field & state law conflicts w/ fed. law yielding natural preemption b/c state law is an obstacle to congressional purposes & objectives.  

· Show ways in which state law is conflicts w/ federal government’s policy!  Do NOT blanketly use “dormant foreign affairs preemption.”

· What if Congress knew all these other states had their own laws re Burma before it enacted its statute?  No explicit statement that Congress intended to preempt state laws & there was indication in the legislative history that Congress intended for laws to co-exist.

· Crosby: An explicit statutory provision is no longer required for preemption. 

· Presumption in favor of state power doesn’t apply in int’l. law context. 

· American Ins. Ass’n v. Garamendi (U.S. 2003 5-4):  Fed. govt’s foreign relations conduct implicitly preempted Calif’s statute.  State act stood in way of Pres’s diplomatic objectives.  Valid exec agreements preempt state law (like treaties).  ? relevant to preemption is conflict.  No question that state action involving foreign relations must yield to National Government’s policy b/c of concern for uniformity in foreign relations dealings.  Here, no express preemption clause, state law must give way b/c it undermines & compromises Exec authority & Holocaust-era insurance policies are not traditional state legislative area.

· No Croby-like preemption since congressional statutes were so friendly to state legislation, like Calif’s information-gathering. Like Crosby, reinforces that there is a different preemption standard in the foreign affairs context.

· Dissent: (Ginsburg, Stevens, Scalia, Thomas): no conflict so preemption’s not an issue.  HVIRA would not compromise Exec authority & there’s no exec agreement targeting disclosure which is focus of state law.  States have broad authority to regulate insurance industry & exec agreement doesn’t expressly preempt HVIRA.  Distinguishing Zscherning b/c its “dormant foreign affairs preemption” arises when state action reflects state policy critical of foreign governments & involves judging them.  Here, no such judgment – directed solely at private insurers doing business in CA and requires them only to disclose info.  Also, dormant foreign affairs preemption suspect generally.  Garamendi = unstable precedent
· Int’l Principles Governing Treaties

a. Treaties
i. Treaties have become the most important source of international law & are the means by which international organizations are created. Agreements can be bilateral or multilateral.

ii. Under intl. law, a treaty creates intl. legal obligations w/ corresponding duties of compliance & remedies. Treaties are often evidence of customary law.

iii. In intl. parlance, ALL intl. agreements are treaties, but in U.S. law, only some intl. agreements are called treaties.

iv. Vienna Convention on the Law of Treaties sets forth a comprehensive set of rules governing the formation, interpretation, & termination of treaties post-1980.

· Article 26 expresses the fundamental & widely accepted rule of pacta sunt servanda: honor your promises

· “every treaty in force is binding upon the parties to it & must be performed by them in good faith.” ( rule is subject to rules concerning validity & termination of treaties 

· considered binding as customary law even if there was not a treaty

· Article 27: state domestic law is NOT a justification for failing to perform under a treaty; still a violation of intl. law & breach of the treaty

· Article 31-33 Treaty Interpretation

· Article 31-1: General Rule 

· Article 31-2: explains what vague words in above rule mean

· Article 31-3: Relevant Material 

· Framers wanted to exclude nothing; reinforced in Article 32

· There is an argument that rules of interpretation serve as customary intl. law

· Articles 46-53 deal w/ possible invalidity of a treat (~ to K rules)

· Articles 53 & 64 deal w/ “peremptory norms”  Jus Cogens: a norm accepted & recognized by the intl. community as a whole as a norm from which no derogation is permitted & which can be modified only by a subsequent norm of gen. intl law having the same character

· i.e. prohibition on genocide, slavery, & torture

· if part of a treaty conflicts w/ an existing jus cogens, the whole of the treaty is void

· yet to be invoked to void a treaty

· Article 62: Fundamental Change of Circumstances grounds for treaty termination (rebus sic stantibus): only works in the most extraordinary of circumstances as not to eat up pacta sunt servanda

· Controversial Provisions: go against the intl. law as completely about “consent”

· Article 18: “spirit of the treaty” becomes binding even before the text becomes binding
· even though a state has withheld ratification, it still has interim obligations

· controversial b/c it goes against the idea that international law is exclusively a state’s consent  since obligations arise w/o state’s complete consent & ratification

· the fact that some treaties are illegal & that treaties can be binding on 3rd parties also go against consent theory of intl. law

· Article 38: 

· Rules in a treaty become binding on third states through intl. custom 

· Parties that have not even signed a treaty have obligations (outside a state’s consent)

· Nothing in articles 34 to 37 precludes a rule set forth in a treaty from becoming binding upon a third State as a customary rule of intl. law, recognized as such.

· Article 53: jus cogens
· There are preexisting limits on a treaty when a treaty conflicts w/ a peremptory norm of general intl. law

· i.e. a treaty cannot be enforced where parties work together to commit a criminal act, such as to commit fraud or sell people into slavery

· Who or what is the source of the customary norms “no derogration is permitted which can be modified?” – universal practice of states as an intl. community provides an evidentiary check on jus cogens
· Article 64: Emergence of a New Peremptory Norm of General Intl. Law (jus cogens)

· If a new peremptory norm of general intl. law emerges, any existing treaty which is in conflict w/ that norm becomes void & terminates

· there must be logical limits on what a state can do by treaty

· 2 Ways to think about jus cogens: 1) Natural law of rights w/ which no treaty can interfere; or 2) States adopted the concept of jus cogens as a limit upon themselves

b. Reservations: a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or modify the legal effect of certain treaty provisions in their application to that State

i. Reasons for Reservations Include

· A state or intl. organization may wish to be a party to an intl. agreement while at the same time not yielding on certain substantive points believed to be against its interests orbinding itself to certain procedural obligations.

· A state may wish to assure that its treaty obligations are compatible w/ peculiarities of local law.

· A State may want to preclude a treaty’s application to subordinate political entities in a fed. system or to foreign territories for which the State would otherwise have intl. responsibility.

ii. Process & Implications: Articles 19-33 of Vienna Convention

· Article 19: Formulation of Reservations- A state may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless:


(a) the reservation is prohibited by the treaty;


(b) the treaty provides that only specified reservations, which do not include the reservation in 
question, may be made; or


(c) in cases not falling under (a) & (b), the reservation is incompatible w/ the treaty’s object & 
purpose.

· Article 20: Acceptance & Objection to Reservations

· Some multilateral treaties prohibit reservations.

· Reservations are particularly rare when the conventions are limited to a few states.

iii. Supplement Problem: The Reservations Regime of the VCLT & the Convention on the Elimination of All Forms of Discrimination Against Women

· Main Question: Do reservations conflict w/ the object & purpose of the treaty? Reservations that do not undermine the object & purpose of the treaty, such as the prevention of genocide, are o.k. 

· A strict reservations approach would ensure that every party would have the same obligations ( kind of universality. 

· Suppose a reservation is not in conflict w/ the object & purpose of the treaty, but another state nonetheless objects, will it still be parties w/ the reserving party? If the party rejects the reservation, the provisions are suspended b/w the objecting party & the reserving party while the remainder of the treaty provisions are intact & both parties remain parties to the treaty.

· Reservations regime arises from the ICJ’s Advisory Opinion

· There is some sort of universal dissatisfaction w/ the regime as seen by the Human Rights Committee Special Comment ( Steinhardt thinks reservations regime is a failure 

· i.e. CEDAW Supp. p. 34 where Kuwait’s reservation completely contradicts CEDAW’s purpose

· Look at hypo where bilateral relationships formulated by reservations undermine a treaty’s integrity

· Ergo Omnes: treaty obligations which bind the entire community

· Can the reserving State be regarded as a party to the Convention while still maintaining its reservation if the reservation is objected to by 1 or more of the parties to the Convention but not by others? The State can be regarded as being a party to the Convention if the reservation is compatible w/ the object & purpose of the Convention.  If the reservation is not, the State cannot be regarded as being a party to the Convention.

· If the answer to question 1is in the affirmative, what is the effect of the reservation as b/w the reserving State & a) the parties which object to the reservation; & b) those which accept it?
· a) If a party to the Convention objects to a reservation which it considers to be incompatible w/ the object & purpose of the Convention, it can consider the reserving State not to be a party to the Convention

· b) If a party accepts the reservation as compatible w/ the Convention’s object & purpose, it can consider the reserving State as a party to the Convention.

· What would be the legal effect as regards the answer to Question 1 if an objection to a reservation is made a) by a signatory who has not yet ratified?; & b) by a State entitled to sign or accede but which has not yet done so?
· a) An objection to a reservation made by a signatory State which has not yet ratified can have the legal effect only upon ratification.  Otherwise, objection merely serves as notice to the other State of the signatory’s eventual attitude.

· b) An objection to a reservation made by a State entitled to sign or accede is w/o legal effect.

v. Hypothetical: Under the Nuclear Test Ban Treaty of 1963, the parties agree “to prohibit, to prevent, & not to carry out any nuclear weapon test explosion, or any other nuclear explosion, at any place under its jurisdiction or control.” X accedes to the treaty subject to the reservation that the treaty shall not be deemed to inhibit the use of nuclear weapons in armed conflict.  The reservation is probably object & purpose consistent since the treaty did not control the use of weapons during warfare. What is the state of law amongst the 4 parties?
· These provisions suggest that multilateral treaties do NOT have a same text that is equally binding on all parties b/c of all the bilateral relationships. Within the multilateral regime, there are all these bilateral relationships which govern the scope of the treaty.

· The VCLT treats objecting & accepting States the same. ( 1 of the standard critiques on the reservations regime is that it forces 1 to bend over backwards to realize that an objecting state that does not object to the treaty being entered into force means the objecting state will be treated the same as an accepting State. 

· State A accepts the reservation. ( Look to Article 21(1) of the VCLT re Rule of Reciprocity. Both A & X are parties to the treaty. 

· State B rejects the reservation. ( Re the relationship b/w X & B where the reservation does not violate the object & purpose, but a State nonetheless objects, look to Article 21(3) where X will ask B whether B opposes the entry into force of the treaty b/w the 2 parties.  

· If B objects to the entry into force, there are no treaty relations. X is a party to the treaty for everyone else, but X has no obligations to B. 

· If B objects to the reservation, but does not object to the entry into force of the treaty, the provisions of the treaty to which the reservation relates do not apply b/w X & B.

·  State C remains silent. ( Look to Article 20(5) where a State’s acquiescence can be used against it & can give rise to a legal relationship’ C will be treated as A as a party bound by the treaty since it remained silent.

· A & B, A & C, or B & C, the reservation has no effect. ( Article 21(2): The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se. 

· Summary assuming X’s reservation is consistent w/ the object & purpose of the Nuclear Test Ban Treaty:

· X-A: These 2 parties share the reservation to the NTBT through reciprocity. VCLT Art. 21(1)

· X-C: Silence can qualify as acceptance. VCLT Art. 2o(5)

· A-B. B-C, A-C: These relationships under the NTBT are unaffected. VCLT Art. 21(2)

· X-B:

· Must ask: Does B also oppose the entry into force of the NTBT for X?
· If it does oppose the entry into force, there are no relations under the NTBT.

· If it does not oppose the entry into force, then the “provisions to which the reservation relates do not apply as b/w the 2 States to the extent of the reservation.” VCLT Art. 21(3)

· Rules of Customary Int’l Law and General Principles
· Formation of Customary Int’l Law

· Article 38 ICJ def: gen. & consistent practice (objective) accepted as law b/c of sense of legal obligation (subjective – opinion juris)
· Objective element - customary rules after a long historical practice culminating in their recognition by int’l community. If sufficiently extensive & representative # of States consistently participate in a practice, resulting rule is “general customary intl. law.”
· Subjective element - mutual conviction that recurrence is result of a compulsory rule; transition from usage to custom is consummated when expectation has evolved into a gen. acknowledgement by states that conduct or abstention therefrom is a matter of right & obligation 

· RS:  customary intl. law results “from a gen. & consistent practice of states followed by them from a sense of legal obligation(opinion juris).”

· “Practice of States:” includes diplomatic acts & instructions, public measures & other governmental acts & official policy statements
· Customary intl. law rule= created & sustained by constant & uniform practice of States of impinging upon their intl. legal relations in circumstances which give rise to legitimate expectation of similar future conduct.

· Not necessary to prove either a State’s consent or that rule is obligatory in order for a particular State to be bound by a customary rule.

· A State or group of States can prevent any rule of gen. customary law from developing.  Participation in practice must be sufficiently representative.

· Even if there’s a persistent objector rule, it only applies when customary rule is in process of emerging.  ( NO subsequent objector rule

· A principle of customary law is not binding on a state that declares its dissent from the principle during its development.  

· ILA downplays significance of subjective element. “It isn’t usually necessary to demonstrate subjective element before a rule can come into being.”
· How do you go about proving that states behave in a certain way and have right attitude in doing so? (Pacquete & Filartiga)
· Treaties in consistent form

· State practice and diplomatic exchanges

· Become an historian

· Analyze both claims and defenses

· Decisions of int’l tribunals

· Resolutions and declarations in consistent form in intergovernmental organizations

· Authoritative restatements of customary law (RS of Foreign Relations Law)

· Controlling exec or legislative act or judicial decision

· Customs and usages of civilized nations demonstrated by laws, constitutions, high court decisions

· Writings of publicists, jurists and commentators who, by years of labor, research and experience have made themselves well acquainted w/the subjects

· Threshold for proving opinion juris is very high 
· Lotus Case –No customary law prohibition on Turkey exercising jurisdiction.  
· Don’t presume restrictions on independence of states

· No state practice under which states generally refrain from exercising jurisdiction under these circumstances.  
· When a state exercised jurisdiction there was no tradition of complaint.  
· TOPCO Arbitration
· W/later in time rule, Libya would win b/c 3 resolutions more recent than 1803.  BUT must look at who voted & why to see if Resolutions have consensus.  

· UN resolutions if supported by consensus have resemblance to actions of a State & redundancy needed to establish customary law.  
· UN has become repository for customary int’l law

· 1803 - more consistent w/pre-existing body of doctrine that states have responsibility to aliens (min standard for treatment of aliens) & more modern resolutions weren’t sufficiently supported w/in UN to displace 1803, doctrine.
· a customary int’l norm can be unmade just as it can be made.  
· When does a state’s individual behavior give rise to customary int’l law & binding legal obligations? 
· When it unilaterally acquiesces – estoppel bound Thailand – it can’t take advantage of its lack of clarification.  (Temple of Preah Vihear).  
· Relationship between states unilateral acts & int’l obligations:  Int’l law draws same inference that common law (property – adverse possession or equity – laches) draws.  States’ legal obligation arises out of state’s unilateral conduct. 
· Evidence of acquiescence:

· When it’s administrative acts are only local, infrequent, not clearly pertaining to contested issue (local provincial authorities not national gov’t - reluctance to acknowledge local administrative actions in such an important issue)  
· When it fails to respond to diplomatic notes, maps that showed temple on Cambodian land
· Particularly where it’s responded & objected on other issues
· Also works when other states object & you don’t – Norwegian Fisheries  Norway had issued a decree covering its boundaries, France acted but UK didn’t making UK’s lack of action significant.
· When its own submissions (maps) displayed temple on Cambodian land.  
· old treaty that stated watershed line was border overcome by inferences drawn from Thailand’s behavior.  
· Harp on a border problem to avoid powerful doctrine of acquiescence.  
· Punishes stonewalling – doctrine is tilted in direction of keeping gov’ts talking.  
· What does a state have to do to opt out of customary law?
· Historically, consistently repeat violation – by consistent practice against norm, state asserts immunity to customary int’l law.  Norwegian Fisheries: UK argues lines in territorial waters drawn by Norway violated int’l law.  Norm was “follow sinuousity of coastline” but Norway said, we’re opting out.  
· Virtue:  Escape clause of “opt out” preserves power of a state’s consent in creating its legal obligations.  
· Vice:  “opting out” means that no customary norm could be enforceable.  

· When is opting out legitimate?  When illegitimate?   
· “persistent” objections ok – makes opting out known as norm is emerging to make norm inapplicable to itself (Norway in Fisheries) 
· “subsequent” objections not - country that goes along, acquiesces, then later says “we’re opting out” is not allowed to opt out (Thailand in Temple)
· How does subsequent objector impact state of the obligation?

· If state says ok, me too

· May be unraveling of a norm of customary int’l law

· If state acknowledges opt out

· Can preserve objection as a lack of consent
· If state says hell no

· see also Bogata Proclamation, Environmental case on universal heritage, Soviet airline shootdown case
· How do treaties give rise to or become customary law thus binding non-signatories to a treaty norm?
· By demonstrating consistent state practice and opinio juris. N Sea Continental Shelf (Germany v Denmark)  Treaty norm CAN crystallize into or be evidence of a customary norm.  Controversial b/c a country that doesn’t consent to a treaty can be bound by it.  

· must be fundamentally norm-creating such that it could be regarded as forming basis of a general rule of law 
· can’t be subject to bilateral negotiation or reservation, can’t allow for special circumstances, exceptions or stress that countries should separately agree
· [contrast unqualified provision against torture – “thou shalt not”]
· consistent w/the practice of states (not some idealistic notion to which states don’t conform their practice) 
· [contrast lots of states signed on but all violating]
· enjoy widespread & representative participation (including specially affected states – either those w/power or those who are disadvantaged by the treaty & all economy types, 1st & 3rd world, small, large, etc) 
· if the only state not complying is a persistent objector then the norm could exist and just not apply to them OR if they’re subsequent objector, they can either be accepted as not having the norm apply to them or not
· appropriate passage of time must have passed (short period could be enough only if the state practice is virtually uniform and the adoption by all states has to have occurred in such a way as to show a general recognition)
· Continental Shelf case:  Denmark and Netherlands want their share of continental shelf determined by principle of equidistance (set forth in Geneva Convention) Germany wasn’t party to thr treaty so Den & Neth argue that treaty either bound Germany as a non-signatory party b/c it crystallized customary int’l law OR that the treaty norm binds Germany b/c it has since become part of customary int’l law.  Rejected by Ct based on factors (principle was experimental, reservations permitted undermining universal force, no evidence states felt obligated to act, habitual character not enough to satisfy opinio juris)
· Analysis of whether or not something is prohibited by int’l law:   
· Is it specifically authorized or prohibited by treaty or customary law?

· Is the practice consistent w/applicable int’l law principles (law of war, humanitarian) & specific obligations under relevant treaties?

· Treaty? 

· Treaties can be used as evidence of custom or can give rise to custom

· If no treaty on point, other agreements foreshadowing prohibition? (test bans and regional treaties)

· Customary int’l law?

· Practice of states
· Opinio juris

· UN resolutions related (such as ban on weapons indiscriminate in their infliction of damage) – but are they normative or aspirational?

· Aspirational - lots of reservations (under TOPCO nuclear powers are specially affected and would have to agree to be considered customary) 

· Do states consider practice illegal based on other principles & rules of int’l law (humanitarian law, etc) [or is it just logical to avoid their use b/c they’re dangerous? & states have developed threat to use them w/out any real problem or complication]
· Filartiga - Courts have to look at offered defenses by non-conforming states. Opino juris is necessary for formation of customary intl. law, but also to gauge aberrations. State arguing it is “shocked” by torture shows torture is illegal, but State admitting to torture may undo existing prohibition as a subsequent objector.  If State asserts a right to torture, there is not a meaningful norm. Here, no States asserted a right to torture.

· Legality of the Threat or Use of Nuclear Weapons Advisory Opinion (Supp 113):  No universal & comprehensive customary or conventional int’l law prohibition against use or threatening to use weapons.  Generally, threat or use would be unlawful but Ct can’t rule definitively whether threat or use of nukes would be lawful in an extreme circumstance of self-defense - when very survival of State at stake.  Practical approach - doesn’t require state to undo itself.  
· 2 step argument:
· statutes must be read in light of customary int’l law (Charming Betsy principle)  

· become historian ct demands:  Treaties can give rise to custom as long as Continental Shelf standards are satisfied.  

INT’L LAW IN US COURTS

· What is authorization for US Courts to apply int’l law?
· Incorporation into the Federal Common Law
· Under Paquete Habana (fishing vessels exempt from seizure in war), customary int’l law incorporated into the federal common law: “Int’l law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination.”  

· Erie said there is no general federal common law.  BUT there are little pockets of specific federal common law – admiralty, statutory interp, some aspects of labor law & int’l law.  Unwritten federal law that the courts apply when it’s relevant.  
· Congress can always preempt fed. common law through a legislative act. The Pres also has residual authority to override custom, but he cannot delegate that power to a lower level official (Paquete Habana). 
· Filartiga:  case arising under customary intl. law “arises under” fed. law for purposes of Art III fed. jurisdiction. 

· Alien Tort Act validly creates fed. court jurisdiction for suits alleging torts committed anywhere in the world against aliens in violation of the law of nations.  

· Customary intl. law binds the Pres under Article II’s “take care” clause, preempts inconsistent state law (no court has applied customary intl. law to invalidate a state law), customary intl. law binds Congress

· As an aid in interp
· interpreting statutes, constitution, etc.  Rather than focus on whether or not it applies directly or is incorporated, focus on it as an interpretive principle.  
· U.S. has said that you should take the interp that’s consistent w/customary int’l law when you’re faced w/a situation in which one choice is consistent and the other isn’t.
· Kadic:  Opened up the possibility of bringing ATS suits against non-state actors, either on theory that they can themselves violate intl. law or on theory that their involvement w/ foreign govt. actors renders their conduct state action

· Certain forms of conduct violate the law of nations whether acting under color of law or not.  slave trade, pirates and aircraft hijackers are considered “enemies of all mankind” and thus common threat in the sense that they, as individuals, undermine something important for the int’l community.  

· Evidence considered in finding that private actors can violate the law of nations & abandoning the state-centered idea: 

· Slavery as an intl. wrong that doesn’t require state action to be wrong

· Article IV of the Genocide Convention where persons committing genocide shall be punished regardless of status as non-state actors (ex. of treaties in consistent form showing that non-State actors can have intl. obligations)

· RS Foreign Relations (writings of jurists)

· Nuremberg trials: private individuals held to be bound by intl. law

· Amicus briefs from DOJ stating that the Exec branch holds that private individuals can be found liable under the ATA

· Torture Victim Protection Act

· provides a cause of action for claims of torture & extrajudicial killing

· can be invoked by U.S. citizens, but only applies when the ∆ has acted under actual or apparent authority, or color of law, of any foreign nation

· cannot be invoked by U.S. citizens to sue domestic ∆s for violations of customary intl. law

· Alien Tort Statute

· A # of courts have held that ATS impliedly provides a cause of action for violations of customary intl. law Karadzic
· can only be invoked by alien ∏s

· cannot be invoked by U.S. citizens to sue domestic ∆s for violations of customary intl. law

· Alvarez-Machain II:  ATS is jurisdictional but may create causes of action only if the claim is based on the present-day law of nations & rests on a norm of int’l character accepted by the civilized world and defined w/a specificity comparable to the features of the 18th century paradigms of piracy, infringement on the rights of ambassadors and violation of safe conducts.  Now includes torture b/c Court cited Filartiga & genocide b/c cited Karazich & Marcos.  Prolonged arbitrary detention?  Not clear.  Definitely not enough in this case b/c the detention is not prolonged enough.
· Courts must be cautious b/c of their institutional role, b/c of Erie’s tilt against federal common role, b/c the creation of private rights of action is normally better left to the legislature, the collateral consequences – implications on our foreign relations w/other countries (might want to wait for the Exec to weigh in or trigger political question), b/c of a lack of a congressional mandate to seek out and define violation of int’l laws.  
· Linkage between this case and Pacquete Habana:  
· Pacquete held that the Exec Cabinet’s conduct during wartime is justiciable because it was a sub-cabinet official violating the law of the nations, even during a shooting war.  When a LOW level exec officer violates the law of nations, it’s justiciable. 

· Established a strict evidentiary norm for finding a customary int’l law.  

· It’s not controlling when the Exec takes a stance.  It wasn’t enough for the Exec to take a litigation position here to overrule the interp of the U.S. here.  

· Confirms the status of int’l law in US domestic courts – the ATS gives the Courts the authorization they need to develop federal common law and infer causes of action from int’l law and make them applicable in the US. 

· BUT not everything is consistent –other cases (Filartiga) had cited the ICCPR, etc. But here, the U.S. says that the Universal Declaration is not binding but misses the point that the Universal Declaration had, in the meantime, become a norm of customary int’l law.  They say it’s not pertinent to the inference of a cause of action.  
· Doe v. UNOCAL (C.D. Cal. 1997 p 95 SUPP):  Footnote in Alvarez-Machain leaves open the possibility that the ATCA would be applied to individuals.  B/c of our new economic system, we’ve blurred the lines between public and private int’l law so that states are acting in economic ways w/ public companies.  A private actor can have int’l obligations.  The class of wrongs that don’t require state action to be wrongful are defined by treaty and customary law – slavery, genocide, piracy – & are pretty strictly defined.  
· 2 Circumstances under which a company would be liable under § 1350 ATCA

· Narrow class of wrongs not requiring state action to be wrong defined by treaty & custom i.e. slavery

· Offensive conduct is sufficiently related to state action to implicate intl. standards 

· UNOCAL tests:  not all companies could be held liable for the acts of the state in its human rights violations:  

· Were the corporations willful participants?
· Did they undertake joint action w/a state?  

· trying to give content to the question of how much participation is enough?  As in the Apartheid cases, it’s not enough that a company is just doing business in a bad place at a bad time.  You may require:  presence + knowledge + intent + benefit.  All of these issues or tests are in litigation right now.  

· How do US courts approach value of customary int’l law?

· Treaty?  If not,

· Controlling exec or legislative act or judicial decision?   If no, 

· Works of jurists

· Conflict between statute and customary int’l law?  

· Statute wins, int’l custom as federal common law bends to will of Congress  – domestically.  Still a violation of int’l law – domestic law is no defense to an int’l violation
Dispute Settlement & the Application of Rules in Exemplary Int’l Settings

· Negotiation, Mediation and Conciliation
· only affect parties before them but contributes to internalization by taking existing law & confirms it

· internalization by States is the way most laws are enforced

· Conciliation or mediation involving 3rd party intervention follows failed negotiations
· The ICJ:  JURISDICTION
· Art 34:  only states can be parties 
· In a federal system, this is a real limit.  VA ignored the request of the ICJ re: execution & Sect’y of State couldn’t do anything about it either.
· Art 35:  Court is open to the states who are parties to the Statute of the ICJ 

· Doesn’t mean they can be forced to appear – requires consent 

· Art 36:  jurisdiction over all cases which: 

· Parties refer to it & all matters specifically provided for in the UN charter or treaties/conventions in force
· [a] compromis – an agreement to submit a particular existing dispute to the court for resolution.  This gives the parties a lot of control – they can stipulate the facts or the law to be applied, or submit only certain questions to the court. 

· [b] compromissory clauses – a provision in a treaty requiring submission of future disputes under that treaty to the ICJ.  Clauses basically granting jurisdiction under the treaty to the ICJ.  Nicaragua case
· Paragraph 2 called the “optional clause” - sign on if you want to, if you do there is a broad compulsory jurisdiction for the ICJ 

· The states parties to the present Statute may at any time declare that they recognize as compulsory ipso facto and w/out special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning:  
· the interp of a treaty 
· any question of int’l law 
· the existence of any fact which, if estasblished, would constitute a breach of an int’l obligation 
· the nature or extent of the reparation to be made for the breach of an int’l obligation

· Paragraph 3.  The declarations referred to above may be made unconditionally or on condition of reciprocity on the part of several or certain states, or for a certain time.
· Paragraph 5.  Transferred jurisdiction from the PCIJ to the ICJ:  Declarations from the old League of Nations statute apply to the ICJ jurisdiction.
· RESERVATIONS:

· Vandenburg reservation: requirement of complete adjudication – all parties  to the treaty affected by the decisions are also parties to the case before the court.  
· Connolly reservation:  reservation of consent to jurisdiction over “disputes w/regard to matters which are essentially w/in the domestic jurisdiction of the US as determined by the US.  This could keep a case from ever getting to the int’l court.  

· Case of Certain Norwegian Loans (France v Norway) p 293:  French gov’t took case of its nationals to ICJ against Norway.  Norway invokes a condition that was not in its own acceptance of the ICJ’s jurisdiction via reciprocity since France had it in its acceptance of the ICJ statute.  
· Norwegian gov’t can’t be bound vis a vis the French Government by undertakings which are either broader or stricter than those given by the latter gov’t – reciprocity
· Practical result is that self-judging amendments may be self-defeating.  When a state tries to sue in the ICJ another state can just invoke your limitation to stay out of court.  
· Would it make a difference if Norway had not stated that it wanted reciprocity?  
· Article 36 seems to indicate that the acceptances can either be unconditional or on some specific condition of reciprocity as Norway’s was. 
· Counter argument is that customary law recognizes reciprocity.  Article 36(2) seems to say that reciprocity is automatic b/c 36(2) says you’re only subject to as much jurisdiction as has been accepted by the other state.  So, maybe there’s no need for an additional statement on Norway’s part.  
· Dissent:  this does damage to us as a court.  Textual answer to the point of the majority is that 36(6) allows the court to decide questions of its own jurisdiction – to Dissent, this is an indication that states have given up their capability to determine the court’s jurisdiction.  [Majority would argue that practically the capability of a state to decide the court’s jurisdiction leads to more accession to the court].  

· Cases concerning Military & Paramilitary Activities in Nicaragua (Nicaragua v U.S.) (p 296 1984):  3 days prior to the initiation of the suit, US sent a letter stating that declaration of 1946 consenting to ICJ jurisdiction was effectively modified w/regard to any disputes w/any central American states and, notwithstanding the terms of the 1946 declaration [which stated that there was a 6 month delay in their withdrawal taking effect], the proviso would take effect right away.  The modification is directed at the optional clause.  
· Does the state’s modification of its acceptance of jurisdiction deprive the Court of jurisdiction?  No. 

· April 6 modification was actually a termination inconsistent w/the 1946 declaration and the notice of 3 days was thus insufficient since the 1946 declaration required 6 months to take effect of any termination.  “The US had assumed an inescapable obligation towards other states accepting the optional clause, by stating formally and solemnly that any such change should take effect only after 6 months have elapsed as from the date of notice.”  Effectively a refusal of the later in time rule and the pure consent rule.  The US could NOT change its mind w/out consequence.  
· Does Norwegian Loans allow state under reciprocity to use other state’s termination clause?  
· No - formal limits of acceptance aren’t subject to reciprocity.  
· “notion of reciprocity is concerned w/the scope and substance of the commitments entered into, including reservations, and not w/the formal conditions of their creation, duration or extinction.” Distinguishes relevance of conditions.  
· Harmonize w/Norwegian - ICJ is penalizing States that disregard obligations to the ICJ.  
· Even if reciprocity had been granted, background law of treaties states that termination of treaties requires a “reasonable amount of time” but 3 days would not, in good faith, have provided a reasonable amount of time.  Whatever reasonable amount of time means it isn’t 3 days.  

· Acceptance of compulsory jurisdiction of the Court outside formal ratification procedures?  

· Here, instrument of ratification had never reached UN 
· Transferred jurisdiction from PCIJ under Art 36(5)? 

· Significance of acceptance of the UN generally via constant acquiescence (Temple case for meaning of acquiescence) in affirmations evidenced by UN documents that demonstrate Nicaragua accepted the ICJ 
· Counter:  acceptance of UN says nothing about consenting to the court’s jurisdiction & Temple case If there’s no response called for (as in the UN documents that Nicaragua uses) then there’s no reason to attribute meaning to the acquiescence – there must be reason to object before acquiescence is meaningful.  
· Statement about the dynamic of stimulus and response.   Generally acquiescence works to the disadvantage of the acquiescer.  The defense here though is that the acquiescence decision was facially neutral - a decision dealing w/the jurisdiction of the court – then judicial decision was made as to the US v Nicaragua.  
· Was the Vandenburg Amendment applicable? 
· US can only rely on it for claims arising under multilateral treaties, not customary law violations 

· Can a state use a compromissory clause as the foundation of the ICJ’s jurisdiction?
· Do the subjects match?  FCN treat is commercial treaty whereas dispute = non-commercial
· Were claims made under treaty in the original complaint “filing”? 
· Were other requirements of the treaty satisfied (exhaustion of diplomatic means)?  
· Court didn’t require Nicaragua to try diplomacy first b/c futile  

· Prudential reasons not to take case 

· Textual grant to coordinate branch – Security Counsel 

· Int’l equivalent of political question doctrine? 

· Undermines institution of the court to have it decide matters of national security which losing gov’t is certain to ignore 

· Yugoslavia v US:  
· US had reserved consent to Genocide Convention

· Convention doesn’t prohibit reservations

· Yugoslavia didn’t object in order to exclude the Article between the two parties

· Court did not have jurisdiction b/c the US had a compromissory clause which provided that specific consent of the US was required in each case 

· But is this reservation consistent w/the object and purpose of the treaty?  
· Yes, reservation only applied to remedies/enforcement - DOESN’T go to the heart of the treaty.  
· Norwegian Loans reciprocity - any cases that US brought would allow the other countries to use this clause to say they had to give consent.
· The ICJ:  ENFORCEMENT

· How are ICJ judgments enforced?

· ICJ Statute, Article 94

· Each member of the UN undertakes to comply w/the decision of the ICJ in any case to which it is a party. 

· If any party to a case fails to perform the obligations incumbent upon it under a judgment rendered by the Court, the other party may have recourse to the Security Council, which may, if it deems necessary, make recommendations or decide upon measures to be taken to give effect to the judgment. [Security Council recourse never used]
· ICJ Statute, Art 41: 

· The Court shall have the power to indicate, if it considers circumstances so require, any provisional measures which ought to be taken to preserve the respective rights of either party.  “indicate” = recommendation to the parties.  

· Pending the final decision, notice of the measures suggested shall forthwith be given to the parties and to the Security Council.

· Culture of Compliance 

· political price to be paid for ignoring the ICJ.  Many countries will approach you differently knowing that they don’t have recourse to a judgment - you’re not “risk-worthy.”  
· In a mature system of law there is a civic faith that judgments will be complied with.  The loss of legitimacy is not trivial.  
· But, remember that this is a court created by a sovereign government which enjoys power based on the states’ consent.

· Regional and Specialized Courts

· decisions have a concrete & readily discernible effect more so than ICJ where States reject compulsory jurisdiction or turn back on their decisions
· Courts resolve disputes but also contribute to emergence of law
· Impact of Regionalization on Int’l Law 

· There is a regional, not universal component to intl. law 

· Regionalization (EC, African Union) counterbalances the break up of states (former USSR)  

· Some regionalization has been more successful than others by harmonizing law & 
policies ( integration contributes to creation & enforcement of intl. law  

· Legislative bodies, like the European Parliament, & judicial bodies have proven to be 
effective in pushing regional projects forward. European Court of Justice is considered a central force in this process of European integration & in not answerable to any other entity for its decisions.

· European Court of Justice
· Sole judicial organ of the EU

· Functions:  to ensure law is enforced irrespective of political considerations, act as referee between Members States & community or between Community institutions; ensure uniform interp and application of Community law throughout Community.

· What is the relationship between EU law and national law of constituent states of EU?

· Regional intl. law creates rights for individuals enforceable in domestic states. Citizens are like private attorney generals and are able to go after their gov’ts based on treaty obligations.  EU law directly applicable to member states (Van Gend en Loos)

· Does the treaty based norm have a direct application in EU member states’ courts?  
· Yes, regional law creates rights in individual citizens which are enforceable in the national courts of the member states.  Similar to self-executing concept in US.  
· ECJ asserted huge power but also (like Marbury) showed deference to national courts by demonstrating a limitation on the resolution of issues - the Court is proper forum for deciding this issue b/c it’s a factual decision.  
· Court leaves open possibility that 2nd case could be brought if the Dutch court did find that the tariff was okay - reserving the right to review a decision on the merits after the zone of deference is crossed (aka“margin of appreciation” = the zone of discretion given by the ECJ to national interps of EU law).

· Does the later in time rule apply between national law and EC treaty?  

· No, later in time doesn’t apply (different from US).  Where there’s a conflict between national law and EU law, treaty will ALWAYS prevail even if the statute comes later.  No Supremacy Clause in any of the documents of the EC but any other result would “imperil the very foundations of the community.”  (Simmenthal)  
· Courts will try to “save” the laws via interp like US courts do.

· Inter-American Court of Human Rights (regional & specialized court)

· Autonomous court – sole purpose to interpret the Am Convention on Human Rights through advisory role, issues rulings on contentious cases (contributes to substantive int’l norms.  

· When is a state responsible for human rights violations?
· (Velasquez Rodriquez) Any violation of rights recognized in Convention and carried out by a public authority is imputable to the State

· What is the standard of proof for holding a state liable in the absence of an explicit treaty prohibition?

· (Velasquez Rodriquez) Disappearance was violation of intl. human rights law even though that word did not appear in a treaty at that time.  Disappearances understood as a multiple & continued violation of established human rights, like right to liberty & human life

· intl. practice & doctrine have characterized disappearances as crimes against humanity.  Working Group on Enforced or Involuntary Disappearances of the UN Human Rights Commission demonstrates clear repudiation of the practice. 

· shows how customary intl. law can change. lex ferenda (emerging law) ( lex lata (established law).  

· Standard of proof - when they don’t undertake due diligence when they’re put on notice

· State has a legal duty to take reasonable steps to prevent human rights violations and to investigate violations w/in its jurisdiction, to impose punishment & ensure victim adequate compensation
· How do you prove gov’t was put on notice?

· Consistent pattern or practice 
· Gov’t continuously denies knowledge

· Tolerated by gov’t

· Suppression of info by gov’t

· No meaningful judicial remedy


· Int’l Arbitration

· Applies to private actor disputes, b/w private actor & govt., b/w govt. & govt. 

· Doctrine of Diplomatic Protection: the power of a state to espouse claim of its own national injured by the action of another nation. i.e. Mexico adopted Alvarez-Machain’s claim as matter of diplomatic protection
· Defenses used by a State to Get Out of Arbitration
· Failure to Exhaust Local Remedies
· Rule requires that local remedies shall have been exhausted before an int’l action can be brought.  These local remedies include not only reference to the courts and tribunals, but also the use of the procedural facilities which municipal law makes available to litigants before such courts and tribunals.  
· Chief Rationale: individuals should not be able to manipulate diplomatic machinery for frivolous claims
· Soft – temporarily precluded (Interhandel)
· Hard – permanently precluded (Ambatielos)
· Ambatielos Claim: Litigation in the UK courts.  Ambatielos’ lawyer decided not to call important witness & lost case. (He had his bite at the apple since he fairly extensively litigated his case).  Greece subsequently made a claim on his behalf, panel found that he had failed to exhaust local remedies so the arbitration was not allowed. Failure in this case means the case isn’t ripe nor will it ever be for int’l resolution b/c res judicata bars him from relitigating in England.
· What type of local remedies must be exhausted? Are there limits on this requirement? 
· The only remedies that must be exhausted are those that are essential to establishing the claimant’s case. Intl. law doesn’t require a futile act. 
· Claimant can argue futility if charged w/failing to exhaust i.e. absence of jurisdiction for the claim or bias or corruption in a jurisdiction. 

· Claimant can’t argue that courts have systematically ruled against aliens in claimant’s position.  Local State should still have the chance to change its mind.

· The Interhandel Case:   Even though State Dept. told Switzerland Swiss case in American courts was hopeless, the renewed existence of US remedies (due to Sup Ct’s remand) forced ICJ to dismiss acknowledging “well established rule of customary int’l law that must be observed when domestic proceedings are pending that are designed to obtain the same result.”
· Waiver
· Individual’s waiver can bind a state(Tattler) 
· The individual’s waiver of claims can bind the state of his or her nationality as a claimant if the waiver wasn’t protested (Tattler case claimant waived before state took up claim)
· Only claim that can be presented by State is one that would be available to its national.  
· Once the govt. has exercised its right to diplomatic protection, the State has primary control & can waive the claim in derogation of the individual’s rights 

· Anticipatory waiver occurs when a Calvo clause appears in constitution, statute or K between state & private entity waiving all rights of diplomatic protection by gov’t.  
· U.S. has long protested Calvo Clauses on the theory that the individual can’t waive the STATE’S right to protect its own citizens.  If the waiver comes early as in a Calvo Clause it may not be binding on the US but it does affect the power or strength w/which the US asserts its interests b/c the individual went into the deal w/eyes open.
· Insufficient Nationality
· A State can’t exercise its right of diplomatic protection on behalf of those who are not its citizens. Nottebohm (individuals) or Barcelona Traction (multinational corporations)
· When can a State exercise diplomatic protection on behalf of a corporation which may have multiple nationalities?
· Barcelona Traction: Belgian govt. wanted to press claim against Spain on behalf of defrauded shareholders of corp incorporated in Canada. Belgium lacked standing to espouse the b/c the shareholders’ nationality standing alone was insufficient to trigger diplomatic protection.
· 2 possible criteria for when a state can exercise its right of diplomatic protection on behalf of a corp under “real and effective links” test.  Either test may be sufficient or not based on circumstances.  
· Nationality (i.e. the state of incorporation) – on this theory only Canada can exercise diplomatic protection on behalf of the Canadian corporation. 

· During non-wartime a more sophisticated test is required.  You can’t just buy a nationality – it has to be a function of choice but not exclusively so since it could lead to abuse.  

· Control (i.e. the nationality of the corporations directors, managers and shareholders) – on this theory the corp has the nationality of all these together.
· Might work all by itself for the purposes of finding enemy property in wartime.  In wartime you may need to cast a wide net and err on the side of inclusion not exclusion.  You could pierce the corporate veil in the extreme circumstances of wartime
· When can a State exercise diplomatic protection on behalf of a corporation which may have multiple nationalities?

· Public Arbitration 
· Panels both apply (Rainbow Warrior) and articulate (Trail Smelter) int’l law
· Trail Smelter – sic utere principle – state has to use its territory in such a way as to not diminish the value of the property of another nation & demonstration of the process by which the norm came into being.  
· In what sense does this arbitral proceeding create customary intl. law?  
· Customary law even though sources were publicists & U.S. Supreme Court opinions. 
· Cited in environmental law for the sic utere principle - has risen higher than its sources in its establishment of an intl. law.  
· Rainbow Warrior France-New Zealand
· Arbitrations can specify legal remedies - they’re an appropriate int’l law concern. 

· The arbitration made the proceeding public for New Zealand & recommended a fund to promote friendship b/w the parties where France donated $2 million. 

· The agents were not returned since the 3 yrs. had past. 

· Issue of satisfaction also arose: “regrets, punishment of the responsible individuals, safeguards against repetition, the payment of symbolic or nominal damages or of compensation on a broader basis, & a decision of an intl. tribunal declaring the unlawfulness of the State’s conduct.” New Zealand got the last form of satisfaction. 

· Pacta sunt servanda: meeting int’l obligations in good faith 
Concept, Consequences, and Limitations of Statehood

· RS:  State = “entity that has a defined territory and permanent population under the control of its own government and that engages in, or has the capacity to engage in, formal relations w/other such entities.”

· Statehood’s prerequisites (1933 Montevideo Convention):  State as person of int’l law should possess:
· Defined territory
· RS:  may satisfy territorial reqrmt even if boundaries haven’t been finally settled, if one or more of its boundaries are disputed, or if some of its territory is claimed by another state.  State doesn’t necessarily cease to be a state even if all its territory has been occupied by a foreign power or if it has otherwise lost control of its territory temporarily

· Permanent population
· No absolute min/quantitative test - must constitute a stable community (significant = more than de minimis & permanent population).  

· Government

· RS:  State need not have any particular form of gov’t, [functional not normative standard – can be totalitarian or democratic] but must be some authority exercising gov’tal functions [centralize admin function, ability to make will felt] and able to represent entity in int’l relations 
· BUT, UN Security Council reference to“legitimate gov’t of Kuwait” or illegitimacy of the Taliban gov’t.  
· How much ineffectiveness in a gov’t will be tolerated before state can be said to no longer have a gov’t?  Does UN charter translate into a way of voiding an entity’s thrust for statehood based on entity’s coming to power through use of force?
· When will a breakdown in civil order be so profound as to undo statehood?  At some point becomes so severe that other states will say “we no longer recognize you as a state, you are no longer sovereign and we’re coming in to defend the people there.”

· Somalia suggests just how minimalist this requirement is.  

· Capacity to enter into foreign relations and abide by int’l law

· Key=notion of independence
· RS:  Not a state unless it has competence, w/in its own constitutional system, to conduct int’l relations w/other states, as well as political, technical and financial capabilities to do so [ability to send, receive, protect diplomats, power to sign treaties, meet obligations].  States do not cease to be states b/c, despite capacity to conduct foreign relations, they voluntarily turn over control to another state or have agreed not to engage in certain int’l activities, have delegated authority to do so to a supranational entity (EC).

· Whether an entity satisfies requirements of statehood is largely up to other states.  Often though withholding or granting of recognition has been considered intervention in domestic affairs.  

· Recognition – Disputed prerequisite for statehood
· Constitutive theory:  recognition has legal effects “An entity is not a state in int’l law unless it is generally recognized as such by other states.”

· Declaratory theory:  recognition has no legal effects “An entity that satisfies RS requirements (4 above) is a state w/all the corresponding capacities, rights and duties and other states have the duty to treat it as such.” 
· Estrada Doctrine – refusal to recognize insulting, only RS criteria should be used

· States who use this theory will respect territorial sovereignty of the nation 
· Sometimes treaties require that parties treat eachother as states even if not recognized by one another as such

· What is the significance of recognition? 

· Unrecognized regime lacks some of important benefits of a recognized gov’t.  
· RS § 205 Under US law entity not recognized as a state or a regime not recognized as the government of a state:  (1) is ordinarily denied access to US courts [Noriega unrecognized by Reagan, his $ went to recognized Panamanian gov’t w/ no recourse to ct]; (2) is not entitled to property belonging to that state located in the US.  (3) US cts ordinarily give effect to acts ONLY, if those acts apply to territory under the control of that regime and relate to domestic matters only.  [this helps individuals living under that regime.  The weapon of non-recognition is aimed by the US at unrecognized gov’t, not the people – marriages under nazi regime, children adopted from S. Africa]

· Karaczik:  acts committed by non-state actors doesn’t implicate int’l law b/c only state actors can be held to obligations of int’l law.  ONLY certain wrongs – piracy, genocide, slavery.  To make full obligation applicable to Karaczik the ∏s had to try to prove that the Bosnian-Serb entity was a state.

· What happens when recognized gov’t changes?  

· Succession:  1 state replacing another w/respect to territory, capacities, rights & duties of predecessor state.  

· A mere change in gov’ts doesn’t by itself terminate any int’l obligations or alter int’l rights.

· Issues of state succession often governed by int’l agreements

· 3 competing theories on Succession:  State succeeds to all (Universal), none (Clean Slate) or part (Partial) of the preceding state’s rights and responsibilities.
· RS § 210 – State Succession:  Int’l Agreements (p 454)
· Vienna Convention on State Succession (p 455): 
· in force w/17 states as parties.  
· Generally regarded as declarative of customary law by US. 
· Applies to effects of a succession of States in respect of treaties (written, not oral, agreements) between states (not int’l orgs)  

· Applies only to state succession occurring in conformity w/int’l law – esp UN charter 

· Favors continuity in treaty relations:
· Allows states to opt out of its provisions
· States may refer to it but it doesn’t seem to dictate final decisions
· Boundary treaties not impacted by succession – stay in force

· Art 31:  When 2 or more states unite, newly united successor state is bound by treaties of predecessor states w/respect to territory formerly covered by treaties & potentially w/respect to entire territory based on agreement of treaty partners

· Art 34:  When a state splits apart, newer smaller successor states are presumptively bound by predecessor state’s treaties
· Art 35:  If a state loses territory it remains bound by its treaties unless they only applied to the lost territory

· BUT, Clean Slate for newly independent states (de-colonized states.)  Art 16:  may consent to be bound by a predecessor treaty but isn’t presumed to be bound to maintain any treaty in force in respect to the territory to which succession relates.    

· Customary Int’l Law
· Rule was:  All int’l obligations adopted by imperial power for colonized territory become binding on new state once independent.  
· Now:  (Nyerere Doctrine) clean slate doctrine.  No automatic succession upon independent countries (w/ exception of boundaries).  Only NEW states not just change in gov’t.
· Generally supports continuity in treaty relations

· Adhered to rule of uti possidetis – parties to treaty retain possession of what they have acquired by force during war

· Like Art 31, when states unite the new larger state is bound by treaties of all its predecessors

· Like Art 34, when a state splits newer successors are presumptively bound

· RS rejects rule of continuity for all new states that’ve broken off from larger state (even if not ex-colonies)–more consistent w/state practice.

· Vienna Convtn – clean slate for newly ind states- they can still consent to be bound.  Not clear whether customary law applies clean slate to all new states (RS) or not.  

· Succession of State Property, Archives and Debt (p 457-458)
· RS § 209 – State Succession:  State property and Ks
· w/regard to PUBLIC property only, private property rights are not normally affected by a change in sovereignty.
· Vienna Convention on Succession of States in Respect to State Property 
· Note in force b/c not enough signers, rarely dictates state practice 

· Art 16:  when two or more states unite, successor inherits state property of predecessors 

· Art 14:  when part of territory of state is transferred to another, succession of state property should be accomplished by agreement between  predecessor and successor states.  W/out agreement, immovable state property should pass if it is connected w/activity of predecessor State in respect of the territory 
· Art 17:  separating states & Art 18:  dissolving states -  successor states do succeed to movable property connected w/activity of the predecessor state in respect to that territory; other movable property should pass to successors in equitable proportion.
· Newly ind states:  entitled to immovable state property in transferred territory unless new state and its predecessors otherwise agree and even that agreement “shall not infringe principle of the permanent sovereignty of every people over its wealth and natural resources.

· What is the test for recognition?

· Are the 4 statehood prerequisites above met?

· Do other states recognize the gov’t?  

· If not, why not?  Evidentiary value of non-recognition for ideological reasons is nill (Tinoco) whereas for factual failings useful (Auto-Cephalous)
· What is the institutional setting?  
· Arbitration v court - § 205(3) US courts ordinarily give effect to acts of regime representing an entity not recognized as the gov’t of a stat if those acts apply to territory under the control of that regime and relate to domestic issues only.  

· What are the equities involved?

· Who gets hurt if the acts of a non-recognized gov’t aren’t given effect?  Autocephalous – no innocent victim.  Tinoco – innocent business people who did business in good faith.
· Tinoco Claims Arbitration (p 168 SUPP):  Costa Rica argued obligations entered into by Tinoco regime were void b/c Tinoco regime was not a recognized regime by GB.
· Tinoco regime could bind state int’lly:
· “changes in govt. or the internal policy of a state don’t as a rule affect its position in intl. law. . . though govt. changes, the nation remains, w/ rights & obligations unimpaired”

· Tinoco govt. exercised sufficient control to be recognized as a State 
· Legislature assembled, courts were run, no other gov’t asserted authority, change was welcomed

· U.S. non-recognition b/c of ideological opposition & political disapproval not specific facts.
· when recognition is not determined by inquiry into govt’s de facto sovereignty, but looks to illegitimacy or irregularity of origin, gen. principle loses some evidentiary weight i.e. look to why recognition was denied

· Autocephalous Greek-Orthodox Church of Cyprus v. Goldberg (1991): Unrecognized regime’s laws & Ks not enforced b/c:

· TRNC not a “de facto” govt according to Exec branch (court bound by sep of powers v arbitration in Tinoco)
· Goldberg argued that decrees should be given effect b/c U.S. courts can recognize acts of “de facto” regimes if acts relate to purely local law.  

· It is not for a court to decide validity of a foreign govt – political ?
· U.S. gov’t, world hadn’t recognized govt’s legitimacy nor had it functioned as de-facto govt.

· Supreme Court distinguished b/w 2 types of de facto govts:   

· Such as exists after it has expelled regularly constituted authorities from seats of power and established its own in their place to represent sovereignty of the nation – generally treated as de facto gov’t

· Such as exists where a portion of inhabitants have separated themselves and established an independent gov’t – generally recognized only when ultimately successful.  

· Won’t equate longevity w/ ultimate success, even 15 yrs of control not enough, must completely supplant, be recognized.  
· Nationality

· Pre-Nottebohm was purely domestic issue, post - not just a state power, int’l & subtly individual.  
· Exclusive domestic jurisdiction – right to be left alone in domestic matters, prerogative of states to decide certain issues on their own w/out being subject to int’l rules or tests.  
· ? whether a certain matter is or is not solely w/in jurisdiction of a State is an essentially relative question; it depends upon the development of int’l relations.  
· What is the test for nationality for the purposes of standing by a country in the ICJ? 
· Test of real and effective nationality:  At the time of his naturalization does a person appear to have been more closely attached by his tradition, his establishment, his interests, his activities, family ties, intentions for the near future to Liechtenstein than to any other state. 

· Habitual residence of the individual 

· Center of interests 

· Family ties 

· Participation in public life 

· Attachment shown by him for a given country and inculcated in his children
· According to practice of States, arbitral/judicial decisions, opinions of jurists, nationality is a legal bond having as its basis a social fact of attachment/genuine connection of existence, interests and sentiments, together w/the existence of reciprocal rights and duties.  Statement that person is more closely connected w/the population of the State conferring nationality than w/that of any other state.  

· Nottebohm Case (Liechtenstein v Guatemala) SUPP p 180:  Nationality is decided by domestic law but when issue is entitlement to exercise protection in an int’l court, int’l law is used to decide who gets to exercise who has standing.  Right of state to exercise jurisdiction on behalf of citizen is relative, a state may not have a claim against a state that has a stronger right to press the claim. (see also Barcelona Traction) 
· Distinguish Scheinbein:  MD teenager accused of murder in MD, flew to Israel and avoided extradition by claiming Israeli citizenship via dad.  Israeli supreme court granted nationality, he stays & gets lenient prison sentence. Nottebohm is only a case about standing in or admissibility to the ICJ.  It’s not about nationality per se.  It may be true that no state could sue Guatemala on behalf of Nottebohm.  Guatemala has a better claim than other countries but he’s not stripped of his nationality by decision.  He’s still a Liechtenstein-ian for all other purposes.  
· When can a state apply its own law to a foreign person or transaction?  Jurisdiction to prescribe (also called jurisdiction to legislate)When does a state have authority to make its laws applicable to particular persons/property/ events?
General Jurisdictional Principles:

1. A state can have jurisdiction to prescribe (ability to apply) w/out jurisdiction to enforce.  

a. Alvarez-Machain:  clearly US had jurisdiction to prescribe but didn’t have jurisdiction to enforce by exercising its police power to seize Dr. in Mexico.  Even service of documents in another state = exercise of jurisdiction to enforce which must satisfy a different set of criteria.  

b. Scheinbein case 

You can’t have jurisdiction to enforce w/out jurisdiction to prescribe.  

· Int’lly recognized grounds of Jurisdiction to Prescribe:

· § 402 (p 654-5) Bases of Jurisdiction to Prescribe
· § 403 (p 659-60) Limitations on Jurisdiction to Prescribe
· § 404 (p 698) Universal Jurisdiction
· Territory (including conduct having effects in territory)

· Historical presumption that all legislation prima facie territorial.  American Banana.  Universal limitation implicit in every state’s law = that it’s only domestically applied.  

·  Application of Charming Betsy principle -it’d be violation of int’l law to apply your law extraterritorially.    

· Could Congress legislate in violation of int’l law?  Yes, just make intent clear (PLO case) and Congress can adopt a controlling legislative act (Pacquete Habana) and int’l law can be overridden domestically.  

· Subjective territoriality:  jurisdiction to prescribe as to conduct (even partly) w/in a state’s territory (American Banana & RS § 402(1)(a))
· Objective territoriality:  jurisdiction to prescribe as to effects w/in state’s territory [Lotus– Turkish ship piece of Turkey where Frenchman’s negligence felt] & RS §402(1)(c).  More controversial/tougher to prove – can still be used.  

· Under US law, 2 criteria must be found before you can apply US law abroad:  (more intent, less effect required, vice versa)

· Actor must have intended that effects be felt in the US

· Actual and substantial effect w/in the United States

· Nationality of the Actor

· State may generally apply (but not necessarily enforce) its laws to its own nationals, wherever they go.

· US citizens subject to US laws (need other countries consent for service of process)
· Sometimes nationality & territoriality cut in different directions – corp does something legal in state in which its acting (territoriality) but illegal in state of its nationality (bribes being made to get deals in Asia by US incorporated companies)

· Protective Principle

· Jurisdiction country has to protect its inherent security or strategic interests:  “int’l law recognizes that each state may exercise jurisdiction over crimes against its security and integrity or its vital econ interests”

· State practice:  some core crimes w/in state’s protective jurisdiction: counterfeiting, passport fraud, attacks on diplomats, espionage – all core functions of fed gov’t.  

· Argentine teen hacks into Pentagon computer.  US had jurisdiction to prescribe b/c underlying acts = acts of espionage, US can apply its Anti-Spying laws everywhere.  Doesn’t have jurisdiction to enforce its law – it can’t arrest teen w/out Argentine gov’t’s consent.  

· (wacko paranoid state)?  How much deference do you give a state attempting to exercise its power under protective principle?  Limits imposed by reference to core function crimes.  Further away from core crimes less likely protective principle works - hard cases (drug offenses, political expression) If drug cases covered, what isn’t?
· passive personality (nationality of the victim)

· Many countries (not historically US) have attempted to legislate protections for their citizens anywhere in world (not just obligations as under nationality of actor) – defamation laws often
· Spain w/ Pinochet: prosecuted b/c Spanish citizens were victims of human rights abuses in Chile by Chilean citizens.  Chile tried to protect Pinochet by giving him diplomatic passport.  He went to UK for medical care, UK arrested him on Spain’s request.  Medical basis, released, went back to Chile where stripped of immunity.
· Controversial –US has resisted b/c actor wouldn’t have any notice - subject to laws they were unaware of, to which they’ve had no input.  

· US has moderated its opposition to passive personality - e.g. terrorist attacks on state’s nationals based on their nationality – where nationality is target for attack, passive personality makes sense)

· Universal
· Every state has right to extend its jurisdiction to certain egregious offenses

· State has jurisdiction to prescribe even w/out territorial or citizenship connection to crime, actor or victim by virtue of the threat – each state acts as agent and vindicates int’l community’s interests in prosecuting these individuals.

· § 404 (p 698):  “State has jurisdiction to define and prescribe punishment for certain offenses recognized by community of nations as of universal concern, such as piracy, slave trade, attacks on or hijacking aircraft, genocide, war crimes and perhaps terrorism even where none of the other bases in § 402 is present.”  
· Comment: can give civil remedies for victims as exercise of universality (Alien Tort Claims Act)
· Universal jurisdiction is not subject to requirement of reasonableness 
· If a state asserted any unreasonable form of jurisdiction, other states would probably push back b/c most states are circumspect & reciprocity limits exercise of this jurisdiction
· Belgium v Congo – Genocide in Congo, no Belgians involved.  Belgium: we have right to prosecute Congo’s Foreign Minister b/c genocide is so bad everyone has an interest in criminalizing action (only Belgian claim = existence of crimes were threat to Belgium’s dignity).  ICJ dismissed b/c of Minister’s immunity rather than by saying that universal jurisdiction isn’t really existent. 
· Piracy is exemplar of universal crimes b/c it threatens common interest of states in maintaining trade on high seas (every state had interest so pirates could be tried wherever found).

· War crimes have been added per RS

· Universality – trial of US citizen which Israel wanted extradited to be tried for WWII war crimes.  Israel, in common w/all other states, has an interest in prosecuting war crimes.  Israel got that interest at the time of its statehood and it was able to apply it retroactively.

· Just b/c every state criminalizes crime doesn’t mean it applies – it’d have to be a crime that threatens int’l system as a whole (murder & raped don’t)
· Application of jurisdictional principles to Helms-Burton Act (1996) (p 681):  Act creates fed cause of action for US nationals that had a claim of property confiscated by Cuba w/out compensation against any person trafficking in the property that was nationalized.  
· Protective principle?  Is the state a national security threat?

· Yes, Cuba has been seen as national security threat for yrs and given that protective principle is used to get at people who smuggle drugs, Cuba’s threats are much worse.  BUT, target here is 3rd party nationals and their trafficking not like protective principle crimes.  
· Passive?  Does legislation treat as nationals people who may not pass Nottebohm real & effective links test?
· Yes, so not great fit – rests on brand of citizenship which attempts to penalize claim to property
· Objective Territoriality (Effects doctrine)?  Does conduct have substantial effects in US?

· Yes, law does have some substantial effects but intent side is weak.  Maybe w/sliding scale it could work.  Act states that “int’l law recognizes that a nation has ability to provide for rules of law w/respect to conduct outside its territory that has or is intended to have substantial effect w/in its territory.” American Banana.  
· Comity concerns?  
· Yes!  Other states might be interested & offended by application of US law here – many states have legislated to counteract including claw back provisions.  
· Excessive exercises of territorial jurisdiction can be recognized by asking about reciprocity.  Would US be upset if there was a similar act taken against it?  
· Cuba was actor who caused effects so Act of State doctrine principles come into play to extent that Cuba’s actions were trigger - when you’re dealing w/ a gov’t entity you need to be a little bit more restrained about using effects based jurisdiction.  
· Reasonableness:  

· 40 year delay between act which caused effects & legislation -unreasonable.  

· When does a statute apply extraterritorially?

· US v Bin Laden (SDNY 2000 p 701):  Bin Laden, others indicted in US for conspiracy to murder US nationals, etc in embassy bombings.  ∆ argued that most of counts must be dismissed b/c they’re based on statutes inapplicable to acts he is alleged to have performed -  acts were performed by foreign citizens on foreign soil & US is trying to use a statute not intended by Congress to regulate conduct outside US territory.  
· Is the presumption against extra-territorial jurisdiction overcome?  

· Cts presume Congress hasn’t exercised its power to regulate conduct performed outside US territory & require a clear manifestation in statute’s text, structure & legis history.
· limited exception for “criminal statutes that are, as a class, not logically dependent on their locality for gov’ts jurisdiction, but are enacted b/c of Gov’t’s right to defend itself against obstruction or fraud wherever perpetrated especially if committed by its own citizens, officers or agents.”  (Bowman) Cts may infer requisite intent from nature of offense described in statute and thus need not examine its legislative history. Criticism: may prove too much to say that if the scope & usefulness of law could be enhanced by giving it worldwide application then it can be inferred b/c exception swallows the presumption 
· Does the language & history of the act show Congressional intent to apply extraterritorially?  

· Does application of the Charming Betsy Principle support extraterritorial application?  
· Statute interpreted in light of law of nations.  But, clear congressional intent overcomes Charming Betsy & it’s not applied when reach of statute clear   
· Does the protective principle overcome ∆’s due process argument?

· b/c these were terrorist acts application wouldn’t be arbitrary or unfair – min contacts.  No DP violation.  
· Has the act become a clear violation of int’l law to fall under universal jurisdiction?

· RS “perhaps acts of terrorism” reflects idea that one person’s terrorist is another’s freedom fighter).  Court: universal has been accepted for certain acts of terrorism where acts themselves threaten int’l system and in that way includes indiscriminate acts against people 

· Even though universality is not subject to § 403 reasonableness factors, many judges check for reasonableness.   
· When can a state exercise its enforcement power?  Jurisdiction to enforce - authority of a state to induce or compel compliance w/its law (measures taken to ensure compliance:  court process, sanctions, police activity – investigation to arrest – admin sanction, freezing of assets)
· When it has jurisdiction to prescribe, 
· When the other state consents either ad hoc or via treaty
· Many states can have juris to prescribe but enforcement is territorial

· Enforcement measures are reasonably related to the laws, &
· Due process is satisfied – notice, oppt’y to be heard, court has jurisdiction
· RS § 432 Measures in Aid of Enforcement of Criminal Law
·  (2) a State’s law enforcement officers may exercise their functions in the territory of another state only w/ consent of the other state, given by duly authorized officials of that state (territorialism)

· Comment:  proper remedy is returning the person to the state that protests.
· RS § 433:  Law enforcement officers of the US may exercise their functions in the territory of another state only a)w/the consent of the other state and if duly authorized by the US & b)in compliance w/the laws both of US & other state

· Alvarez-Machain only dealt w/whether or not abduction violated the treaty between 2 countries it didn’t say ANYTHING about int’l law violations otherwise.  Or is this a sign of customary law deconstructing signaling return to chaos in jurisdiction to enforce?  Could also be that Ker-Frisbee saves Alvarez-Machain’s decision since it provides that the court doesn’t enquire into the circumstances under which a defendant is brought before it.  

· multilateral treaties [Hague Treaty and Hague Evidence agreements], bilateral treaties [extradition treaties] and ad hoc arrangements for jurisdiction to enforce for serving papers or taking evidence.  

· Political defense exception to extradition – state isn’t obligated to extradite a suspect under a treaty if the crime alleged is political (treason, sedition).  Not as clear when the offense is otherwise a crime but done in a political setting – murder in course of political uprising IRA “terrorists”.  Attacks on miltry targets aren’t part of exception, attacks on civilians usually are.  

· Male captus rule (int’l analogue to Ker-Frisbee):  the illegality of a suspect’s seizure will not preclude trial and punishment unless the affected state protests.  Subject to the shock the conscience test (doesn’t apply to Alvarez b/c of ongoing protest by Mexico).

· When does a state have the power to adjudicate claims?  What are the limits of a ct to extend its power abroad?
· Int’l law equivalent to the law of personal jurisdiction (BK, Hansen, Int’l Shoe)

· § 421 RS:  A state may exercise jurisdiction through its courts to adjudicate w/respect to a person or thing if the relationship of the state to the person or thing is such as to make the exercise of jurisdiction reasonable.
· In general, a state’s exercise of jurisdiction to adjudicate w/respect to a person or thing is reasonable, if at the time jurisdiction is asserted:

· Person or thing is present in the territory of the state, other than transitorily.
· Person is domiciled in the state, a resident in the state or a national, or is a corp organized pursuant to law of state

· The item to which adjudication relates is in the state

· Person has consented to exercise of jurisdiction, regularly carries out business in state, carried on activity relating to the suit in state, carried on activity outside state having direct, substantial and foreseeable effect w/in state relating to the suit, thing subject of adjudication is owned, possessed or used in state if thing relates to the suit.  

· Defense of lack of jurisdiction is generally waived by any appearance by or on behalf of a person or thing w/out challenging jurisdiction 
Conflicts of Law in Int’l Cases
What do you do when 2 + states have a legit simultaneous interest in adjudicating law?    

· Various approaches, no concrete solution. Only settled approach = court must apply choice of law rules of state in which it sits. Role of advocacy pronounced here.

· 3 basic approaches to the issue of int’l conflicts:

1. Adopt US state approaches to interstate conflicts – adopt approach int’lly that state’s use when dealing w/each other’s law.

· 1st RS of Conflicts – territoriality (id place where event occurred and that place’s law controls)

· torts – place of the injury.  K – place where K made.  Marriage – place where wedding celebrated

· Problems w/approach – basic fairness - victim gets penalized when accident takes place just across a border.  Principle justification: predictability
· 2nd RS of Conflicts – Most Significant Relationship test.  Territorial rule became just a rebuttable presumption that could be overcome by demonstrating that another state had a more significant relationship via greater “contacts” (Pancotto)  

· ∆ argues Mozambique law on liability & damages b/c accident occurred in Mozambique. Fed dist ct has to apply choice of law rule of state in which it sits (Erie) - 2nd RS.  

· Liability:  Ingersoll Test:  Place of injury – has interest in applying own tort principles to discourage harmful behavior w/in its borders.  Strongest when tort intentional, attenuated when unintentional.  Even when unintentional, interest in choice of standard of care to be imposed on ∆. Place of the conduct – similar to place of injury. Domicile or place of business – cuts both ways, ∏ and ∆’s domiciles have interest in conduct of their citizens – by either protecting or ensuring standard of care used by their citizens. Place where parties relationship is centered – int’l relationship, contact was conducted over int’l phone lines, employees of company visited customers.  But Ill contacts preparatory to Mozambique visit.  Mozambique trumps Illinois.
· Damages:  Mozambique limits damages, no pain & suffering or disfigurement $.  Illinois law no limit & Ill limiting law was struck down.  Reliance test:  fundamental Illinois public policy to provide remedy for injury (state constitution, morals, customs and notions of justice) is offended by Mozambique law’s limitation.  True conflict so forum gets to apply its law.  In close case, using forum law to break tie is defensible.    

· Interest analysis:  See whether the policies behind the rules in conflict are really implicated in a given case.  If only one state’s law is implicated and the policies behind that law are vindicated w/one approach then you go w/that state’s law (false conflict).  When there’s a true conflict, all you can really do is have forum apply its own law - b/c the forum knows its own law and can apply it best.

2. Apply 3rd RS of US Foreign Relations Law § 403 (p 659)

· Even when one of the bases for jurisdiction under §402 is present, state may not exercise jurisdiction to prescribe law w/respect to a person or activity having connections w/another state when exercise is unreasonable.

· How do you determine if it’s unreasonable?  Factors (no hierarchy or weighting):

· Link of the activity to regulating state’s territory

· Connections such as nationality, residence or economic activity

· Character of the activity to be regulated

· Existence of justified expectations

· Importance of the reg to int’l political, legal or economic system

· Extent to which reg is consistent w/the traditions of the int’l system

· “traditions” suggests both law and non-law might be relevant

· Extent to which another state may have interest in regulating activity 
· Likelihood of conflict w/a reg of another state

· Criticism:  Laker Airways: we’re in no position to adjudicate relative importance of business practice laws between US & UK.  RS doesn’t help us – it requires inherently non-judicial competency, we’re going w/comity.

3. Follow Hartford Insurance (majority)– comity

· Comity = Concept of accommodation that courts use to decide whether US or foreign law should apply – a way of giving due to another sovereign state

· Open-ended concept, can’t be predicted.  More than courtesy, less than obligation.  Authoritative expectation that a state will accommodate laws or interests of another. 

· Under majority, it’s required that you have a conflict but even if you do, there may be other reasons to extend (or not) comity.
· Does comity require US courts to decline jurisdiction?  
· Is there a true direct and substantial conflict between the forum laws?  

· Mere differences aren’t enough.  No conflict exists where a person subject to reg by 2 states can comply w/laws of both. 
· Conflict exists when one state prohibits & other requires 

· If so, Court likely (still discretionary) to extend comity (gives most deference to most dissimilar law)
· If not, comity not used

· Hartford Fire Insurance Co v California (p 661):  London re-insurers accused of violating Sherman Act (anti-trust) by conspiring to impact prices of liability ins in US.  They tried to impact American market and did – under effects based jurisdiction, US law can be applied to them.   
· Majority:  Int’l comity doesn’t preclude prescriptive jurisdiction over alleged foreign conduct (doesn’t require US courts to decline jurisdiction).  Comity only kicks in when there’s a direct and substantial conflict – requirement by 1 nation and prohibition by other.  Here, no direct conflict.  
· Scalia dissent:  Accommodating other state’s laws might be appropriate even when there’s not a direct conflict – even when there’s just a meaningful inconsistency or difference.  Majority’s holding precluded by presumption against extraterritoriality & Charming Betsy.  § 403 factors cut against reasonableness of US prescriptive jurisdiction.  Conduct was in UK territory, UK had heavy regulatory interest whereas US’ federal interest was slight b/c feds had allowed state law overrides.  

4. Pursue non-judicial approaches

· Diplomatic resolutions, treaties

Foreign Sovereign Immunity (FSIA)
· Absolute immunity (not necessarily still law)  Schooner Exchange case (p 548):  national ships of war entering a port of a friendly power are exempt from jurisdiction of cts of that state.  States should be immune from cts of another state.

· Today, FSIA: 
· codified restrictive principle

· transferred determination to judiciary 
· provides exclusive means for hauling a State before US cts (Amerada Hess). FSIA = threshold & must be applied in any case against a foreign sovereign (Verlinden)
· Alien Torts Claims Act not an exception to FSIA; only exceptions are those enumerated in FSIA.
· FSIA Covers Suits Against 3 Types of Entities (only these can plead sovereign immunity):

· Foreign States Proper

· Political Subdivisions of Foreign States Proper

· Agencies & Instrumentalities (receive least amt. of protection)
· 2 Tests to Distinguish b/w Political Subdivisions & Agencies & Instrumentalities:

· Legal Characteristics Test: looks at whether the entity displays legal characteristics signifying its independence from the foreign state

· Core Functions Test: looks at whether entity’s core functions are governmental

5 basic characteristics about FSIA fundamental

· creates a grant of subject matter jurisdiction § 1330(a)

· district cts shall have original jurisdiction w/out regard to amount in controversy of any nonjury civil action against a foreign state as to any claim for relief in personam w/respect to:
· SMJ over civil actions against foreign states

· Only relief is in personam (money rather than equitable forms)

· Tried to a judge not a jury

· Judgment proper as long as ∆ is not entitled to immunity by treaty or statute

· Adopts rebuttable (subject to exception) presumption of immunity w/exceptions § 1604

· Subject to existing int’l agreements to which US is a party at the time of enactment of this Act, a foreign state shall be immune from the jurisdiction of US & state cts except as provided in §§ 1605(a)

· (1) Waiver

· (2) Commercial activity of the ∆ w/in US – adoption of restrictive approach (Sidermann)
· (3) Takings in violation of int’l law

· (4) Rights in certain US property

· (5) Certain designated defined non-commercial torts occurring in the US

· (6) Enforcement of certain arbitral agreements

· (7) terrorism

· adopts restrictive approach of immunity: Commercial Activity Exception § 1605(a)(2)

· when state enters as a buyer or seller (not so much as regulator) it may be forced to respond just like any private actor

· Foreign state shall not be immune from the jurisdiction of US or state courts in any case in which the action is based upon a commercial activity carried on in the US by the foreign state

· How do you know when it’s commercial and when it’s government?

· Is this the kind of thing a private actor can do?

· If yes, private.  

· If not, if it reflects an essentially gov’tal function (passing legislation, making arrests, going to war, inflating currency) might be considered public & w/in immunity

· Looks to nature NOT purpose of act to determine if it’s private or public!  Definition of commercial activity:  nature not purpose §1603(d)

· Commercial activity means either a regular course of commercial conduct or a particular commercial transaction or act.  The commercial character of an activity shall be determined by reference to the nature of the course of conduct or particular transaction or act, rather than by reference to its purpose (Saudi Arabia)
· Nature v Purpose:  Purpose- to equip army.  Nature buying shoes or chocolate.  Purpose test tends towards public (immunity).  Nature towards private (no immunity)

· Courts, not Exec Branch, determine immunity §1602

· State Dept lost power it had gained under Tate Letter

· Argentina Republic v Amerada Hess Shipping Corp (1989 p 565):  2 Liberian corps sued Argentina in US dist ct (K was made in NY) to recover damages under Alien Tort Statute for tort committed by Argentine military attack on neutral vessel on high seas outside war zone (violation of int’l law) after unsuccessful attempts to obtain relief in Argentina (exhaustion of local remedies Ambatielos).   Argentina gets sovereign immunity. 
· Rejects 2d Cir.’s holding that violations of int’l law are effectively waiver of sovereign immunity.  FSIA didn’t convert judiciary to an int’l court.  If you can’t bring the case w/in one of FSIA exceptions, bring it elsewhere (diplomatic, ct of public opinion, etc). 

· Int’l law may tolerate an int’l wrong if alternative is making 1 sovereign beholden to another via jurisdiction.  
· Non-commercial tort exception doesn’t apply b/c tort has to take place in US

· Not commercial activity b/c it’s person claiming sovereign immunity whose actions must be commercial
· Does Amarada Hess undermine Filartiga?  No.
· Amarada = alien tort ∏s are going to have to find an individual to charge.  Filartiga did that.  
· Better as an ethical or strategic matter to hold individuals to acts that are under color of state authority but are disavowed by the country.  
· Pilot in Argentina was acting w/in scope of his authority – gets immunity under sovereign immunity 
· Filartiga, Paraguay would never claim acts as expressions of Paraguay’s sovereignty – no sovereign immunity
· How do you determine application of the commercial activity exception? Saudi Arabia v Nelson (1993 p 574):  
· Does the institution/legal entity qualify for sovereign immunity?  
· §1603 of the FSIA (Definitional section).  Foreign state includes an agency or instrumentality of a foreign state meaning any entity: 

· which is a separate legal person, corporate or otherwise and 

· which is an organ of a foreign state or political subdivision thereof or a majority of whose shares or other ownership interest is owned by a foreign state or political subdivision thereof and 

· which is neither a citizen of a State of the US as defined in 1332 nor created under the laws of any 3rd country.  

· Why not individuals?  They’re assumed b/c if they weren’t considered incorporated, artful pleading would get plaintiffs around the statute and courts don’t want to reward artful pleading.
·  Nelson:  hospital wholly owned and operated by Saudi gov’t & is agent or instrumentality of the gov’t.  

· What are acts giving rise to the claim? The commercial activity must be gravamen of the complaint.
· Must arise “based upon” a commercial activity carried on in the US by a foreign state §1605:
· Not but -for causality – commercial activity must provide gist of complaint.  
· Nelson:  parties sign K, he goes to Saudi Arabia, he finds safety problems, he blows whistle, he’s detained and tortured.  Clearly employment relationship w/hospital was a but for cause but it’s too attenuated. 

· “based upon” requires that you look at the acts that gave rise to the liability.  “Based upon” means the elements of a claim that, if proven, would entitle a plaintiff to relief under his theory of the case.  

· Are specific acts those that private persons normally perform?  (Jure gestionis)  
· if so, no immunity.  
· Running plain old security at a hospital (Nelson)

· Floating bonds for purpose of stabilizing currency (Weltover)

· If the activity is one that only a gov’t can perform (jure imperii), immunity.
· Police powers or use of cops (Nelson) 
· Look to nature of an act not its purpose to figure out whether or not it’s a commercial entity.  
· Isn’t running a hospital (incl. security) something private parties do all the time?  But here injury was not w/regard to his employment (assault, false arrest, etc.) but w/regard to his arrest and detainment – police powers. 

· Activities in US:  ∆ had advertised, recruited, held orientation in US.  Distinguish between the nature and purpose of the acts which caused the injury - clearly US activities were commercial in nature
· Application of the non-commercial tort exception

· §1605(a)(5):  there shall be no immunity in an action, not otherwise encompassed w/in the commercial activity exception, “in which money damages are sought against a foreign state for personal injury or death, or damage to or loss of property, occurring in the US and caused by the tortious act or omission of that foreign state or any official or employee of that foreign state while acting w/in the scope of his office or employment.  
· Doesn’t apply to (exceptions to the exception):
· A)any claim based on the exercise or performance or the failure to exercise or perform a discretionary function regardless of whether the discretion be abused
· States don’t have discretion to commit some illegal acts such as political assassination Letelier v Repub of Chile (1980 p 582) or to destroy an embassy
· Letelier doesn’t create an exception for illegal acts.  NEVER accepted in its pure form by courts.  

· Discretion, w/in meaning of 1605(a)(5) will be interpreted in light of int’l law (Charming Betsy)

· Letelier: no distinction between public & private acts when dealing w/non-commercial tort exception. 

· Risk:  states do have discretion to issue travel docs in violation of CA custody order b/c grounded in social, economic and political policy of gov’t, discretionary tort to occupy and modify embassy in violation of local zoning ordinances [but not trashing embassy]
· Policy:  When an act falls to the discretionary side b/c it is grounded in social, political and econ policy & not the illegal side, foreign sovereign is immune as exercising discretion.

· B)any claim arising out of malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit or interference w/K rights.    
· Risk v Letelier:  

· Letelier:  violations of int’l law 
· Risk:  violation of California law.  But what about the fact that int’l law doesn’t allow abduction of children?  Circumstances aren’t clear.  Is there uniformity in the law?  Is it out and out criminal or just a misdemeanor?  Is there a customary int’l law statement?  Is there a conflicting judgment in a foreign court?  The Norwegian judgment plays a role.  
· Means of enforcing judgments against states in FSIA.  
· § 1610:  offers roadmap for enforcing judgments.  Seems to allow the anamolous prospect of judgments w/out enforceability.  
· It’s a lot easier to get jurisdiction and a final judgment than it is to enforce it.  
· Congress had in mind the idea that if other states knew that the US was invested in the process they might do what was right even w/out enforceability.  
· Statute contains 2 irreconcilable ideals: 1) compensate plaintiffs and to ensure they have their day in court – make sure states don’t act like private actors and then hide behind sovereignty (pro ∏)  2) ensure reciprocal treatment is given the US by protecting foreign sovereigns (pro ∆).  

· Application of the Waiver Exception
· 1605(a)  A foreign state shall not be immune from the jurisdiction of US cts in any case
· 1)in which the foreign state has waived its immunity either explicitly or by implication, notwithstanding any withdrawal of the waiver which the foreign state may purport to effect except in accordance w/the terms of the waiver.  [not necessary normally b/c most commercial contracts would fall under the commercial activity exeption]
· implicit waiver: Pretty rare, Cts careful about playing “gotcha” w/for.sovereign
· selection of US law in a K 
· has to be raised as an affirmative defense in a state’s 1st responsive pleading 
· If foreign state agrees to be subject to a 3rd country’s law they’ll be held to have waived sovereign immunity generally 
· Siderman v Repub of Argentina (1992 Supp):  Sidermans alleged 18 causes of action arising out of torture and expropriation of property by Argentine military officials.  Sidermans sue Argentina & must get around FSIA.

· Torture claims:  
· Loss of sovereign immunity b/c torture is a violation of jus cogens [peremptory norm which under Vienna Convention can void even treaties] norm of int’l law?

· NO, Verlinden & Amarada Hess - you’re bound by FSIA’s express terms, there’s no jus cogens exception. 
· Non-commercial tort?  

· Not unless it occurs in US & here, didn’t.

· §1604’s Existing Treaty Exception?  
· Is there an enforceable agreement or legally binding commitment?  

· UN Universal Declaration of Human Rights incl obligation not to torture is statement of customary int’l law but isn’t an int’l agreement b/c it doesn’t create legally binding obligations (Alvarez II universal declaration is not binding, just an authoritative statement of norms).  
· Was US a party to the treaty in 1976 (time of FSIA passage)?

· Legis. history shows that Congress didn’t want FSIA overcome by anything but treaties that US was party to at time of FSIA passage – 1976.  All treaties pointed to by Sidermans weren’t existing treaties at time of FSIA.  

· Implicit waiver?  
· Analyze, Waiver Exception in 1605(a) 
· Legis history, Congress listed agreement to arbitrate, filing responsive pleading in ct case w/out pleading sovereign immunity, agreeing to be subject to foreign law – not an exhaustive list]

· Courts interpreting waiver provision focus on whether sovereign could expect to have been haled into courts.
· Here, Argentina came and used US cts and can’t now hide behind sovereign immunity.  
· In order for waiver to work must demonstrate that there’s a direct connection between sovereign’s activities in our cts and ∏’s claim for relief.  
· How is filing a lawsuit linked to torture?  9th Cir sees it as a continuum – if Argentina has engaged our cts in very course of activity for which Sidermans seek redress, it has waived its immunity as to that redress.    

· Expropriation claims:  altered property records to show that he owned 127 rather than 127,000 acres so that he could be prosecuted for selling land that didn’t belong to him.  
· Commercial Activity Exception?  2 step test:  Establish commercial activity & nexus to US.
· look at activities that form basis of claims to see if these are activities of a kind in which a private party can engage. 
· Here, Argentina’s continuing management of co, operation of Hotel & receipt of profits from co’s operations – all clearly activities of a kind in which a private party might engage.  

· nexus to US: solicitation of business in US (Pancotto) Argentina’s continued receipt of profit, benefits rightfully belonging to ∏s form basis for claim.  
· Each of 3 §1605(a) clauses specify a sufficient type of nexus sufficient to overcome immunity of the foreign sovereign:  §1605(a).  A foreign state shall not be immune from jurisdiction of courts of US or of States in any case (2) in which the action is based upon: 
· a commercial activity carried on in US by foreign state [come to US, sign K to buy airplane, then breach] Here, soliciting business in US
· upon an act performed in the US in connection w/a commercial activity of foreign state elsewhere; [State A applied for a visa in US in order to keep a US based exec of a State A owned corporation in US]  Here, taking Am credit cards and agent booking US reservations
· act outside territory of US in connection w/a commercial activity of foreign state elsewhere & that act causes a direct effect in US [State A has environment ministry, unlawfully gives preferential license to a state-owned joint venture for exploitation of natural gas in state.  If there’s a direct effect in US - US market is monopolized by State A company - there will be no immunity.  Granting of license is outside territory of US in connection w/commercial activity of state elsewhere and it causes effect in US]
· how much direct effect is enough?  Look to long arm jurisdiction factors to establish that.    

· Int’l takings exception § 1605(a)(3):
· Was the taking valid?  

· Legal takings must serve a public purpose, must not discriminate and gov’t must pay.  Argentina did none of those.  
· Under §1605(a)(3)A foreign state shall not be immune….in any case:  (3) in which rights in property taking in violation of int’l law are in issue and 
· [1] that property or any property exchanged for it [proving just monies is hard but if it can be traced, would work] is present in the US in connection w/a commercial activity carried on in the US by the foreign state OR 
· [2] that property or any property exchanged for such property is owned or operated by an agency or instrumentality of the foreign state and that agency or instrumentality is engaged in a commercial activity in the US. [Here, INOSA had become an agency or instrumentality of Argentina & was engaged in commercial activity in US by soliciting business]
· Can the ∏ invoke the exception?  

· Only certain ∏s get to invoke this exception b/c ∏ can’t be a citizen of the ∆ country at the time of expropriation since that’s w/in ∆’s domestic sphere & expropriation of country’s own citizen’s property isn’t violation of int’l law.
Diplomatic and Consular Immunity 
· Vienna Convention on Diplomatic Relations, Art 31(p 349 Supp) A diplomatic agent shall enjoy immunity from the criminal jurisdiction of the receiving State.  He shall also enjoy immunity from its civil and administrative jurisdiction, except in the case of:  

· (a) a real action relating to private immovable property situated in the territory of the receiving State, unless he holds it on behalf of the sending State for the purposes of the mission; 

· (b) an action relating to succession in which the diplomatic agent is involved as executor, administrator, heir or legatee as a private person and not on behalf of the sending State 

· (c) an action relating to any professional or commercial activity exercised by the diplomatic agent in the receiving State outside his official functions 

· classic example: diplomat has a catering business on the side, customer gets food poisoning.  If it’s either a K or tort action by customer, no diplomatic immunity b/c a commercial activity outside of state functions.
· Abusing his housekeeper?  Immunity b/c has to do w/incidental daily life of diplomat.  

· Persona non grata – when receiving state kicks diplomat out.  Ends diplomatic career.  
· Recall is the opposite when a sending state recalls diplomat.  
· Diplomatic immunity has nowhere near the scope everyone thinks it does.  It covers only those accredited as diplomats as accepted by the territorial state. (Pinochet)
· Diplomatic immunity can be waived by the home “sending” state. 

· Georgian diplomat killed girl drunk driving, GA gov’t waived criminal but not civil immunity.  

· Don’t forget freedom of ct = greater when dealing w/federal common law (customary law) v statute (FSIA).
· Diplomatic property is inviolable – exempt from any US law enforcement (w/in jurisdiction to prescribe not necessarily to enforce w/out permission)  
· Subject to codes of US but enforcement isn’t possible.  
· Diplomatic missions immune from search & seizure, attachments and anything else that interferes w/mission’s official use.

· Alternatives to jurisdiction to enforce:  State dept can withhold diplomatic licenses to get missions to cooperate.  
· Receiving state also has to protect diplomatic premises from private interference.  DC police had to keep protesters 500 ft from the S African embassy during apartheid.  Reid v Covert – Constitution was limit to treaty - 1st Amend wasn’t overridden by treaty (reg okay but no content regulation).  

Head of State Immunity:

· Sitting heads of state can’t be sued for anything in cts of another state – no exceptions.  FSIA ONLY APPLIES TO STATES BEING SUED NOT LEADERS!
· Short of a waiver, virtually unheard of, they’re immune.  
· As close to absolute immunity as there is but courts still defer to exec.

· Why doesn’t the undisputed de facto leader of Panama get head of state immunity in Noriega?

· b/c US gov’t hadn’t recognized him as head of state of Panama

· profound deference to exec branch on who is sitting head of state & what/who is recognized gov’t in a particular state

· b/c Panama never tried to cloak him w/immunity as head of it

· b/c acts for which he’s being prosecuted are private acts and not public acts of Panamanian gov’t or acts of Panamanian sovereignty.  

· acts of commercial fraud are no more acts of state than rape would be

· if crime is int’lly considered a crime or is considered a crime in country from which the head of state comes, it’s tough to call it an act of sovereignty

· in a tough case, there may be doubts as to propriety of cts making such decisions – in those cases you’d want courts to be deferential to Exec
· US v Noriega: FSIA doesn’t apply to either head of state or foreign sovereign immunity in the criminal context so such immunity could attach only pursuant to the principles and procedures set forth in The Schooner Exchange and its progeny.  Court must look to the Exec Branch for direction on the propriety of Noriega’s immunity claim.  Court focuses not on the old substance of the Schooner Exchange but under the old procedure under which exec branch’s decisions would control.  Exec branch gets 1 to 1 correspondence on the issue.  No ambiguity to the Exec’s thoughts here, Exec was actively prosecuting in courts of the US and invading Panama in an attempt to get him.  

· Tachiona v Mugabe :  granted immunity to prez and foreign minister of Zimbabwe based on Exec’s suggestion (he was recognized as head of state).  ∏s sued in alternative on basis of his position as head of ruling political party – rejected far too close to head of state

Former Head of State Immunity:  
· Get considerably less protection than sitting heads of state

· Some courts have suggested that immunity is not available for private acts

· Most courts look for Exec guidance

· Where act wasn’t lawful under local law and it was an overextension of their power (outside their power), cts unlikely to extend immunity

· Foreign governments may waive immunity of their former heads of state
Act of State 

· Courts in the US will refrain from judging the validity of a foreign gov’ts actions w/in its own territory.  (Underhill)
· Foreign affairs equiv of political question – justiciability NOT jurisdiction to prescribe
· If the possibility of embarrassment is remote, doctrine need not apply

· When it applies, courts simply abstain from judging validity of acts
· Can take many forms:  Norway’s declaration of straight baselines, Turk’s putting French officer on trial in Lotus, Expropriation in Sabbatino.  
· Classical conception - Underhill:  
· Acts complained of were the acts of a military commander representing the authority of the revolutionary party as a gov’t which afterwards succeeded and was recognized by US.  Had these guys lost, no act of state deference (comity not required when no gov’t to offend!) 

· Modern conception - Banco Nacional de Cuba v Sabbatino (1964 p 619)

· Judicial Branch will not examine validity of a taking w/in its own territory by a foreign sovereign gov’t, extant and recognized by this country at the time of the suit, in the absence of a treaty or other unambiguous agreement regarding controlling legal principles, even if the complaint alleges that the taking violates customary int’l law.  
· How is statement “even if the complaint alleges that the taking violates int’l law” squared w/Paquete Habana which says that customary int’l law is part of our law and will be administered by our courts. 
· Doctrine of Act of State traced to int’l law & Constitutional separation of powers.  An exception to gen requirement that int’l law will be applied. 

· Act of state doctrine requires a situation in which application of act of state disposes of the case (Kirkpatrick) 
· What are the limitations of the Sabbatino holding – when will the Court give deference?  Always analyze all factors, embarrassment alone not enough:

· Diplomatic Considerations:  

· Foreign sovereign gov’t must be extant & recognized at time of suit 
· Don’t defer to those gov’ts not in existence or un-recognized b/c policy reasons are no longer present (no competing diplomatic considerations, no foreign relations complications, no stepping on toes of exec branch by embarrassing a state which exec had recognized)

· Embarassment:  

· Does foreign gov’t WANT us to litigate?  Would it be more embarrassing not to litigate b/c that recognizes former head of state? (Suing Marcos) [Counter:  What if we characterize this case as type of action?  How would this prospect affect ongoing political relations w/current leaders b/c we’re saying that when you’re out of power, you’re fair game. Reciprocal exercises of jurisdiction could cause major problems]

· There must be unclear int’l law for doctrine to apply

· absence of a treaty or other unambiguous agreement regarding controlling legal principles (absence of manageable standard) makes it prudent to abstain
· Sabbatino:  ct looked at practice of nations, Communist countries see expropriation differently.  “there are few if any issues in int’l law today on which opinion seems to be so divided as limitations on a state’s power to expropriate property of aliens.  
· FCN treaty has been found to provide manageable standards in other cases
· Is customary int’l law sufficiently treaty-like in order to override the act of state doctrine?  

· Lower cts:  Customary int’l law is sufficiently clear to override act of state
· Marcos:  Customary law governing torture and Convention on Torture both establish that it’s clear enough to override Act of State doctrine!  Under Filartiga, torture is a violation of law of nations.  [Counter, if you don’t have torturer, you just have Prez who tolerated torture or directed that it be administered.]  Documentary evidence that Marcos behind the torture.  Law on command responsibility in a civil setting isn’t so clear.  Nuremburg principles were used to demonstrate that law on command responsibility was sufficiently clear law to override Act of State concerns about adjudicating Marcos.  

· Territory – property taken must be w/in acting gov’t’s territory.  

· What about certificates of deposit, trademarks, etc. Location of assets can be a litigated issue even w/in fairly well settled territory aspect.

· Nothing in this doctrine requires a US ct to respect what foreign gov’t does w/in other countries only w/in its own territory.

· Congressional override?  Dispositive if overridden
· No act of state deference when congress by statute overrides common law doctrine of Act of State (common law always bends to will of legislature).  
· Via legislation Helms-Burton, Federal Arbitration Act or Hickenlooper Amend?  

· Congress has residual inherent authority to override act of state doctrine.

· Exec suggestion?  
· Under 1st National City Bank considered but not dispositive b/c doctrine is one of separation of powers.  
· 6 justices against Bernstein exception which requires dispositive weight to exec suggestion (no longer real exception). 

· Exec silence?  Use other factors.
· Kirkpatrick demonstrates that exec suggestion not dispositive in terms of legal analysis 
· Exec suggestion:  Green light might be a stronger message than a red light (red lights = lapdog of exec?) Counter: no reason to defer to Exec on jurisdictional statutes like ATCA b/c Exec has no expertise executing jurisdictional statutes.

· Act of state that’s presumed valid must take the form of a ratified public act (Kirkpatrick – acceptance of bribe by Kirkpatrick not sovereign act, noone in Nigeria claimed it was legal)

· act must be a formal expression of sovereignty – gov’t must “own” the act, must take form of decree, statute or authoritative statement - can’t be an informal act like repudiation of debt by council (Dunhill).  

· Must be a public act by those w/authority to exercise sovereign powers. (Dunhill)
· Does gov’t claim that act allowed?  Were these acts of gov’t authority or personal acts?  Actions of official acting outside scope of his authority as an agent of state are not acts of state.  
· Are acts giving effect to a state’s public interest?  Immigration, expropriation decisions/decrees give effect to state’s public interest.

· Was it an abuse of office?  

· ∆’s action in Filartiga wouldn’t apply – it was an abuse of office to torture so not a formal expression of sovereignty

· can’t ratify illegal act domestically so doesn’t apply as an act of sovereignty

· maybe a commercial activity exception?  Not clear but could be part of the balancing act – it seems less sovereign when it’s commercial – less deference.
· But couldn’t it still implicate separation of powers by so complicating Exec’s relationship w/foreign gov’t?  
· Another consideration - there is clear law on commercial issues normally (CISG)  
· Commercial activity issue:  If you sued OPEC country as doing something wrong in setting price of oil.  1st defense= foreign sovereign immunity but there’d be good argument that commercial activity exception would apply.  2nd defense= Act of State.  There are ways to argue that FSIA commercial activity exception applies but that country would still get protection under Act of State doctrine.  

Arguing application or not under Kirkpatrick (1990 p 636):  
· Act of State DOESN’T apply:

· Not actually declaring legality of a foreign sovereign’s acts [factual predicate required for use of doctrine] by judging whether or not they did something wrong.

· Suit not about gov’t actors’ actions but about ∆’s [Kirkpatrick giving bribe not about foreign sovereign’s receipt]

· Act to which act of state applied must dispose of case, here doesn’t – saying that Nigerians were or weren’t allowed to accept bribe doesn’t dispose of case.  

· Nothing in suit requires court to declare invalid the official act of a foreign sovereign.  

· Not official, noone in gov’t claimed action as sovereign action or as legal so legality of the act isn’t at issue
· Act of State DOES apply:
· Determining legality of private ∆ is by its nature tantamount to determining legality of foreign sovereign’s action.

· Is the distinction too fine to be legally significant?  [counter to Kirkpatrick, determining legality of giving bribe same as judging legality of receipt]

· FACTS:  Kirkpatrick Chairman paid bribes to get a contract in Nigeria. Kirkpatrick argued that act of state doctrine prevented the suit. Held:  Unanimous, act of state doctrine doesn’t apply on these facts.  
· Kirkpatrick interpreted as death knell of act of state doctrine – if it doesn’t apply in Kirkpatrick….  
· Court is hostile – need it as a safety valve but it takes them out of business of judging. U.S. hasn’t applied outside Cuban expropriation issue for 30 + yrs.  

Court of Appeals decision in Sison v Marcos (p 219 SUPP):  found no material distinction between assets case in which Phillipine gov’t going after Marcos in the US courts and this case on torture.  What could Marcos have argued:  

· that you would give less deference to decisions on embezzlement or theft than you do for national security issues tied up in claims of torture for political dissidents.  
· What about who ∏s are?  In assets case, foreign gov’t comes into US courts to try to recover the ill-gotten gains.  In Sison, ∏ is a private citizen who has been fighting the Phillipine gov’t for years.  

· Embarassment issue is posed by private lawsuit but not in assets case.  Assets case alleged RICO(US domestic law).  Sison:  human rights - customary int’l law so there’s less danger in the assets case of prematurely deciding int’l law matters which was a clear concern in Sabbatino.  

Differences between act of state &FSIA

Both doctrines 

· of domestic law work in domestic courts and serve notions of comity

· serve constitutional separation of powers issue

· superficially similar effects

BUT, distinguishing:

· Beneficiaries:  only states and their agencies/instrumentalities can claim FSIA, but even private parties may invoke AOSD to extent that their acts were dependent upon/compelled by qualifying act of foreign gov’t.
· UNOCAL where dist court ruled that a multinational company might have obligations.  Could UNOCAL invoke FSIA?  NO!  They’re not a sovereign.  But, they could invoke Act of State - rejected b/c there was clear int’l law,  no diplomacy issue.
· Japan car company – sued under antitrust. Successfully used act of state doctrine by saying that voluntary restraint agreement undertaken by Japanese gov’t was an act of state which bound them.
· Effects:  FSI is a matter of jurisdiction.  The Act of state is a matter of justiciability. 

· Act of State resolves an issue, doesn’t take parties out of the case!  FSIA takes party out of court

· Sources:  FSI = statutory law.  Act of state = federal common law.

· Fewer degrees of interpretive freedom w/statute, more w/federal common law

· Exceptions:

· Commercial activity to FSIA but unclear w/Act of state

· FSI can be waived but Act of State doctrine can’t - it’s a constitutional separation of powers issue!

· Exec suggestion are given very different weights.  FSIA was passed to get Exec branch out of FSIA issues.  Act of State, exec gets more weight
How are rules of law applied in particularly controversial or crucial settings?  
In’tl Law Governing state’s resort to use of military force:  

· Nuremberg Charter & Trials:  established precedents that it’s a serious crime against peace to engage in “planning, prep, initiation or waging of a war of aggression, or a war in violation of int’l treaties, killing hostages, wanton destruction of towns = war crime.  General norms limiting state’s use of force & responsibility of individuals

Use of Force under the UN Charter

· War is forbidden as an instrument of state policy & collective security = norm via int’l military police forces & diplomatic & econ sanctions recourse to which is exclusive prerogative of UN.

· UN has been somewhat ineffective b/c difficult contexts for law generally let alone for int’l organizations which are resisted b/c of democratic deficit (distance between regulator/regulated.)
· UN only exists to the extent that state members give it power.  
· UN has Supremacy Clause trumps all other int’l agreements
· Art 2(4) prohibits states from using force →Art 42&43 envisage collective use of force at behest of Scty Council upon its determination under Art 39 that there exists what Art 2(4) forbids (threat to peace, breach, acts of aggression: one to be met by police action).  Art 42 sets parameter for collective measures.  
· 2 exceptions:  Art 51 allows authorizes states to act alone or w/allies in self-defense against “armed attack” & Art 106 allows transitional security arrangements by 5 permanent Council Members.

· UN Charter Arts 23-32 Security Council:  Composition, Functions/Powers, procedure (p 7-10 Supp)

· UN Charter Arts 39-51 Chapter VII – Action w/respect to threats to peace, breaches, acts of aggresion

· UN Charter, Art 2 (p 978)
· § 3:  All members shall settle their int’l disputes by peaceful means in such a manner that int’l peace, security, and justice, are not endangered.  (p 3 Supp)

· § 4 (p 3 Supp)  All members shall refrain in their int’l relations from the threat or use of force against the territorial integrity or political independence of any state, or in any manner inconsistent w/the Purposes of UN.

· § 7:  (p 3 Supp) Prohibition on interfering w/state’s discretion (preservation of state’s domestic jurisdiction) “Nothing contained in the present Charter shall authorize the UN to intervene in matters which are essentially w/in domestic jurisdiction of any state or shall require Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII.” [preserves a zone of discretion for the states, the right to be left alone in matters essentially w/in the states’ domestic jurisdiction]

· BUT, things that start in the domestic sphere don’t always stay there.
· Filartiga:  lower ct: int’l law doesn’t cover way a gov’t deals w/it’s own people - 2d circuit reversed: NO!  Torture no longer w/in preserve of strictly domestic jurisdiction.  It’s now in domain of int’l law.

· Nottebohm demonstrates erosion in breadth of this zone of exclusive domestic jurisdiction

· Based on a deep pragmatic sense that a cartel against war was needed.

· Int’l Labor Org which resulted from int’l gov’ts realization they’d have to put together a cartel against abuse of employees or there’d be a race to bottom to long term disadvantage of all.  

· UN charter learned from failure of Kellogg-Briand Pact (p 974) and Art 2 paragraph 4 demonstrates broad understanding that use of force by 1 state against another is presumptively illegit.  Only certain justifications for force are okay not necessarily that war in general is never going to happen.  

When is it legitimate under international law for states to use force against one another?  
· Action isn’t illegal if you can fit the justification for force it into one of the 4 allowable fields – boxes of allowable use of force under UN Charter.  

	Self Defense:  Art 51 of UN Charter (p 13 Supp) “Nothing in Charter impairs right to collective self defense if armed attack occurs against Member, until Security Council has taken measures necessary to maintain int’l peace & security” 
5 creative justifications p 983

· no central authority to determine when it’s self defense but states have incentive to maintain UN

· Does an armed attack have to occur or can you take anticipatory action?

· State still has to report to Security Council

· Application to Kosovo?  Noone had been attacked, no reports to Sec Council under 51, preemptive attacks not allowed and most anticipatory self defense attacks have been rejected (Israeli attack on Iraqi nuke) Humanitarian reasons also used. 

Afghanistan:  Invoked by US and states acquiesced to this idea (Temple).
	Humanitarian Intervention:  It’s ok to intervene to protect civilians (on behalf of own citizens or those ethnically linked to country – US in Grenada)
· Not explicitly approved in Charter b/c of fear that it’s a great excuse to go in to control another country (empire building).  
· Seems like clear violation of Art 2(7) that there’s a domain of domestic jurisdiction and Art 2(4) b/c it prohibits use of force & is so fundamental that you’d have to have a clear exception set forth in convention or treaty [but there’s nothing in the Genocide or other conventions allowing/compelling force when country sees genocide, etc]  
· Probably only UN intervention in 1st Iraq= clean case of humanitarian intervention.  

Afghanistan:  US used as basis – all states would agree that the situation there was catastrophic


	Enforcement Measures under Chapter VII - Art 2(7):  

Chapter VII – enforcement mechanism in charter.  (p 1026 book)

Art 39 – Security Council determines existence of threat to peace, breach of peace or act of aggression & makes recommendations of measures to be taken to maintain or restore int’l peace & security in accordance w/Art 41 & 42.

Art 41:  non-forcible measures incl interruption of econ relations, transport, communication, diplomatic relations, etc.  Can set up tribunals under 41 & other appropriate means

Art 42:  if Art 41 measures inadequate, Sect’y Council can take action by air, sea or land forces as may be necessary to maintain or restore int’l peace and security including demonstrations, blockade and other operations by Members of UN.
	Power of Regional Organization under Chapter VII (like NATO) :  

Art 52(1):  Nothing in Charter precludes existence of regional arrangements or agencies for dealing w/matters related to maintenance of int’l peace & security for regional action as long as consistent w/principles, purpose of UN
Art 53(1):  Security Council will utilize such regional arrangements for enforcement but agencies can only act w/Security Council authorization.(Supp p 14)

Afghanistan:  doesn’t work




· Kosovo – where does it fit?  Doesn’t.  Can claim some legitimacy based on broad based acceptance.  General Assembly never made statements against, global community seemed to have sanctioned it.  Was it law shaping new paradigm or was it a one time situation?  Can be seen as plain illegal, illegal but legitimate or as law shaping event.
· Kosovo as law shaping event: 

· Lex ferenda – period of time where law is in transition on its way to lex lata where it becomes law.   To extent Kosovo broke away from lex lata, maybe it’s lex ferenda, as an event that’s shaping law as it changes over time.

· Broadest interpretation – coalition of states may intervene in any other state when the coalition anticipates the widespread deprivation of human rights.  

· Can this be squared w/structure & purpose of UN Charter which gave Security Council a monopoly on legitimate use of force?

· Counter argument:  Given Kosovo (assuming it’s lex ferenda) Charter remains one but only one way to respond to humanitarian crises.

· Narrowest interpretation: an intervention may proceed w/out prior approval of Security Council when:

· Security Council has expressly found a threat to the peace in the actions taken by a state & in particular the disruption that’s been worked to daily lives of people i.e. they see a threat to people.  

· Target gov’t refuses to abide by Security Council demands 
· Some collective intergov’tal org decides to intervene to prevent a humanitarian catastrophe 

· Those states use force that is necessary and proportional 

· Security Council doesn’t condemn intervention (acquiescence)

What did the gov’ts think was their obligation (opinion juris)?  If Serbia’s ICJ case develops, might get an answer.  

Other Examples:  

· Hussein invading Iraq:  Early 1990s Security Council Resolutions against Iraq reaffirmed idea that int’l aggression is the ultimate no-no.  Condemnation of Iraq reaffirms Art 2.  
· Distinguishing Serbia: that’s an internal issue.  Iraq says don’t cross borders.  W/UN action in Serbia you can see that common effort is legit whereas unilateral action (Hussein invading Iraq) is inappropriate.
· War in Afghanistan:  US invoked Art 51 of UN Charter, attacks on 9/11/01 and ongoing threat to the US and its nationals posed by Al-Qaeda org have been made possible by Taliban decision to allow the parts of Afghanistan to be used as an operation base…In response to these attacks, and in accordance w/the inherent right of individual and collective self defense, US armed forces have initiated attacks.  Int’l community seems to have acquiesced.  (Temple) 
· Post –Kosovo Paradigm:  2 yrs prior to attacks Res 1267, UN Security Council recognizes violations of int’l law via discrim against females, opium production, sheltering of terrorists.  States that, acting under Chap VII of UN Charter, Security Council takes action pursuant to authority to insist that Taliban stop, freezes assets, interruption of econ relations, transport.  On 9/12, 9/11 found to be a threat to int’l peace & security.  Qualifies as initial finding in post-Kosovo paradigm.  1/02 Res 1390 satisfied other elements of post Kosovo paradigm by condemning Taliban & Al Qaeda pursuant to Chapter VII allowing and expanding sanctions – UN acquiescence to US agression – didn’t condemn when had chance.  Afghanistan seems to show that post-Kosovo paradigm’s where it’s at BUT Iraq?
Legality of War in Iraq:  3 potential legal defenses.  

1. Self Defense of Kuwait:  material breach of cease fire resolutions.  US retained capacity to respond to breaches of 1990 ceasefire. 

a. Problem – Security Council has occupied field & US can’t claim self defense on behalf of Kuwait
2. Claiming Self defense of the US (not Kuwait)
a. Problem – must show that the threat is “instant, overwhelming, leaving no choice of means, and no moment for deliberation (Caroline incident, 1842) [maybe that was then this is now]
b. Problem – pre-emptive self defense (Bush Doctrine) is unknown at int’l law.  

i. Could argue this was customary law emerging [BUT everyone objected!]
3. Regime Change/Humanitarian Intervention

a. Problem – did it survive Art 2(4) of UN Charter?

b. Saddam Hussein is arguably only man in world who has probably committed every crime w/in Int’l Crim Ct’s jurisdiction.

i. Problem – legality of humanitarian intervention controversial.  A fortiori legitimacy of intervening for purpose of changing govt is doubtful

ii. Prob – Hum Intrvention generally limited protecting intervening state’s nationals [even after Kosovo?]
iii. Prob – Hum Intrvention requires means to match ends

iv. Prob – slippery slope:  why not have regime change wherever human rights are violated?  (he hates slippery slope arguments)
Int’l Property Law & Transition from Rules of Abstention to Rules of Cooperation

Law of the Sea

· UN Convention on Law of the Seas (UNCLOS):  Largest, single Int’l law negotiation. US [signed not ratified] & Canada only industrial nations that haven’t ratified 

· Codification followed spontaneous and consistent practice of states (Truman Proclamation & other states). 

· Convention on the Territorial Sea and Contiguous Zone

· Convention on the Continental Shelf

· Convention on the High Seas

· Convention on Fishing and Conservation of Living Resources of the High Seas

· Int’l Tribunal in Hamburg – lawmaking process at work in area

· Traditionally divided into 3 zones of jurisdiction (legal regimes) reflects gradient of self interest  – defense/national security, commercial exploitation and freedom further out. 

· Internal Waters: ports, harbors, rivers, lakes, canals.  State’s self-interest at maximum –like land 

· Territorial Sea:  state has slightly less sovereignty – can’t interfere w/innocent passage (Corfu Channel).  Historically 3 mls, evolved to 12 reflecting self defense origin of concept w/new weapons
· States expressed interest in having addt’l rights in areas between terr & high seas:
· contiguous zones – band of ocean between terr and hi – more power than in hi but less than in territorial.  Can try to enforce customs & immigration law.
· Exclusive Economic Zones:  up to 200 mls from baseline, gives state certain sovereign rights.  
· Fisheries Jurisdiction case (p 874):  recognized EEZ rights and restrictions as customary int’l law.  Preference for coastal state’s rights doesn’t imply extinction of rights of other states. Coastal state has to take into account other states particularly when they have econ dependence on same fishing ground.
· Can be declared around an island (Japanese island p 878) subject to criteria of reasonableness and proportionality

· Continental Shelf:  Truman Proclamations (p 871): asserting permanent US sovereignty over natural resources on continental shelf (beneath hi seas but contiguous to US coast) & establishing fishery zones.  US was reserving shelf resources and fish stocks in conservation zones for US.  Waters would remain hi seas and be subject to free navigation, etc but continental shelf is US jurisdiction.  Was this illegal?   Temple:  look to reactions of other states b/c there was vacuum of authority - no contrary law.  10 yrs later, treaties passed consistent w/Truman Proclamations.  States didn’t object. 

· Corfu Channel (1949 ICJ):  Ok for Brits to send warships thru Albanian territorial waters b/c they were engaged in innocent passage so not violation of Albanian sovereignty.  Albania should have warned of mines b/c under obligation not to use it’s territory so as not to cause damage to others (Trail Smelter, sic utere principle)  

· Innocent passage = passage not prejudicial to peace, good order or security of coastal state [subs must surface, fishing’s not ok – have to get in & out]

· High Seas:  Freedoms, not state sovereignty prevail.  Does it breed irresponsibility?
· RS §521 (p 886):  general

· RS § 522 (p 887):  enforcement jurisdiction over foreign ships on high seas
· Can’t appropriate hi seas or claim them as your own - Convention on Hi Seas:  requires all states including coastal states to exercise their freedom of fishing w/reasonable regard to interests of other states
· Should be used for exclusively peaceful purposes (military purposes not necessarily non-peaceful).  

· Freedom of Navigation Program:  US military ships and plane deliberately challenges planes/ships as in Sidra, Black Sea as effort to avoid US acquiescence.    

· Limits on private action:  v. few except for things like piracy.  Prohibition on pirate broadcasters who broadcast from a safe perch on high seas.  There, state’s interest supercedes Human Rights concerns that people be able to hear the broadcast.  

· Limits on state action:  Haitian interdiction:  does US interdiction program violate law of high seas by stopping Haitian vessels on high seas? Int’l law (RS §522), custom has established freedom to navigate, reaffirmed by UNCLOS – states have to refrain from taking action unreasonably interfering w/navigation. 
· §522(2) allows exception to board if ship is suspected to be engaged in piracy, slave trade, or unauthorized broadcasting; to be w/out nationality; though flying foreign flag or refusing to show flag is in fact of same nationality of warship.  
· You can stop and board during wartime.  
· LOS Convention allows for bilateral arrangements.  Interdiction = legal b/c of a special ad hoc arrangement between US and Haiti authorizing US to board to determine status.
Law Governing Airspace

· Well respected: rules (governing crimes in air, air routes, liability for carriers, etc.) & Organization (Int’l Civil Aviation Organization)

· Int’l law presumption that state is as sovereign in its airspace as it is in its land territory and internal waters

· Chicago Convtion (1944):  recognizes complete, exclusive sovereignty of state in airspace above its territory.

· Treaty-based limitations (5 freedoms of the air) on this complete and exclusive sovereignty.  

· Freedom to: fly across territory of a state w/out landing; land for non-traffic purposes; take traffic from carrier’s home country to a foreign country; bring traffic from foreign country to carrier’s home; pick up and discharge traffic at intermediate points between the home country and foreign country

· Downing of KAL 007:  was Soviet downing of Korean passenger jet off course an unlawful use of its airspace?  How far does principle of complete & exclusive sovereignty go?

· State practice:  Round 1 When such things have happened, states have ALL acknowledged mistake (stating mistakenly thought it was military), usually punished those responsible and paid compensation to victims.  (China, Bulgaria, Israel) - No state asserted an unqualified right to destroy civilian airliner

· Opinio juris:  ICAO resolutions in Israeli case demonstrate not ok

· BUT, Soviets have treaty based defense in form of Chicago Convention’s complete, exclusive sovereignty
· [Customary norm of proportionality: must tailor actions to magnitude of any threat faced]
· State practice:  Round 2 Persistent Objection by Soviets? (Norwegian Fisheries)

· No state objected to Soviet shooting down, some expressed gratitude for releasing survivors

· USSR declaration:  duty of state to force airliners to land.  If they won’t, to shoot them down.

· Aggressive border policy announced to world

· BUT, they always defended w/specific factual issues. & never asserted a legal right to do what they did.  Always said, “we complied by warning” (acknowledging it’s not ok) but then finding an exception.   Opting out has a legal dimension b/c it impacts opinio juris.

· Jus cogens aren’t subject to opting out – if proportionality a jus cogens…. 

Law Governing Outer Space

· Complete & exclusive sovereignty expires where the atmosphere ends

· Treaty based norm:  Outerspace is property of community at large & not subject to appropriation

· blocks establishment of sovereignty in outerspace (exact opposite of air space)

· Where does outer space begin?  Astrolawyers have deliberately left it ambiguous.
· Customary Int’l Law?  
· Failure of protest (only 1 = Bogata) implies no sovereign claims!  Satellites orbit in outer space b/c no state has protested satellite overflights, implying there’s no sovereign claims – customary law:  outerspace starts at lowest place where satellites can orbit.  
· Bogata Declaration:  claim of sovereignty by equatorial states – satellites “require previous and express authorization on part of State concerned and operation governed by nat’l law of that state” b/c geostationary orbit is a limited natural resource of that state. 

· Is it legal?  
· Claim not prohibited by Chicago Cnvtn - they weren’t all parties & drawn up by and for benefit of space powers & it’s applicable dependent upon where space begins which was intentionally left ambiguous - powers left it ambiguous, if they didn’t have foresight to define it, they can’t complain when someone asserts claim b/c they haven’t even said that it’s outerspace    

· Customary Norm?  State acquiescence – no state had complained about satellite overflight – but it hadn’t been that long only around 20 yrs.  They could claim that they’re persistent objectors based upon the Declaration. [but they didn’t object w/the emergence of the norm – even though it had only been 20 yrs they’re considered subsequent objectors.  Noone has since complied w/Proclamation so there’s no pattern of acquiescence to it.  Legal status is dubious but not negligible - now more political than legal, gets no respect legally w/respect to jurisdiction but it has affected int’l body responsible for allocating slots to satellites.

· Common Heritage Principle – doctrinal obligations
· Constellation of principles – “province of mankind” (UN Charter refers to mankind as a legal entity)

· Resources w/in heritage should be: shared & used for exclusively peaceful purposes

· Technology for exploiting resources should be shared

· An int’l authority should be created as a trustee for heritage

· State dept:  “province of mankind” does not create legal obligations.  Congress:  nothing in the “province of mankind” /”benefit of all mankind” language is binding on US

· States have acquiesced to US statements by not insisting that they share spoils of space exploration.  When US later submitted papers invoking benefit of all mankind language on the theory that they could still exploit space w/out actually appropriating.  Original US understanding of common heritage is distinct from current understanding.  As the newer conception emerged, US objected = persistent objector.  Objected at legal level not on factual basis like Soviets in KAL downing.  To be a persistent objector, your objection HAS to be grounded in LAW not facts.  

Int’l Environmental Law

· For a long time states could do, w/respect to environment, what they wished.  That exclusive preserve keeps getting whittled away by the states themselves.  

· Confirms shift in int’l law from a regime of abstention to a regime about cooperation.  Power of lex ferenda – Stockholm & Rio Declarations =soft law instruments but leave the door open for a much more robust form of law.  

· RS § 601 State Obligations w/respect to Environment of Other States & Common environment – pretty much just says do the best you can.

· 1) state obligated to conform activities w/in its jurisdiction to generally accepted int’l rules and standards for prevention, reduction and control of injury to the environment of another state

· 2) are conducted so as not to cause significant injury to the environment of another state or areas beyond limits of national jurisdiction
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