INTERNATIONAL LAW – BRIEF OUTLINE
I. Introduction
1. Sources of International Law

a. Treaties 

b. International Custom

i. Practice (what states do)

ii. Opinio Juris (sense of legal obligation – states must conform, nout of out courtesy, but b/c of a belief that it is obligatory)
c. General Principles

d. Judicial Decisions and Teachings

e. Other Sources since Article 38

2. Themes in International Law
a. Horizontal International Order – all states are equal

b. Consent 

c. Transitions – trend → shift from focus on states toward focus on individual rights

II. Conventional International Law
A. Treaty Making Powers of Congress and the Federal Government

1. No substantive limit in the Constitution on the treaty-making power

2. Limitations on Federal Treaty Power

a. The 10th Amendment does not restrict the federal government’s treaty power (Missouri v. Holland)
b. A treaty may not violate the constitution – when there is a conflict, the treaty falls (Reid v. Covert)

c. State statutes may not interfere with the US govt’s foreign affairs power (Crosby v. Nat’l For. Trade Co.)

3. Conflicts Between Federal Statutes and Treaties

a. Later-in-Time Rule – any time there is a conflict between a statute and a treaty, the later in time prevails
b. courts will bend over backwards to prevent conflict
c. when there may potentially be a conflict, statutes are often interpreted in light of international law

B. Self-Executing Treaties

· self-executing treaty becomes law in the US once it enters into force internationally; a non-self executing treaty requires domestic implementation
1. How to determine whether a treaty is self-executing – it MUST HAVE:
a. Intent – intent to have immediate domestic effect w/o legislation (Rest. §111(4))
i. Language  (Asakura, People of Saipan)
1) language of present action, not future action
2) language of obligation, not aspiration

ii. Context (US v. Postal)
1) e.g. stated purposes of the treaty, consequences of holding treaty self-executing or not
b. Congressional Considerations (Rest. §114(c))
i. Congressional prerogatives – if a treaty touches on rights explicitly delegated to Cong. in the constitution, it is not self-executing
ii. Senate Declarations – if the Sen. has declared that a treaty is not self-executing

c. Judicial Predisposition (Wild Card)

i. inconsistency in the courts

C. Treaty Making Powers of the President – Executive Agreements

· made w/o consent of Senate
· S.Ct. has not limited executive agreements
1. Two kinds of executive agreements:
a. Sole executive agreements
b. Congressional Executive agreements

2. In General
a. executive agreements are treaties for the purposes of the supremacy clause and the later-in-time rule (US v. Belmont)

b. the president is the sole international voice of the US (US v. Curis-Wright)

c. state law must yield when inconsistent with an executive agreement (US v. Pink)

d. past pattern of congressional acceptance creates a presumption that presidential action is taken with Congress’ consent (Dames & Moore v. Regan)
D. Treaty Interpretation in Domestic Courts
Principles of Treaty Interpretation:

1. Plain meaning rule of treaty interpretation = determine and apply the plain meaning of the text (US v. Alvarez-Machain)
a. the text controls except in extreme circumstances

b. where there is a violation of an express treaty provision, the ct. will not uphold the action

2. If the plain meaning is unclear, the treaty should be construed to be consistent with customary international law

a. it is for the exec. branch to determine whether there is a violation of customary int’l law

3. If the plain meaning is unclear, consider the practice of the parties

a. long-standing history (US v. PLO)
b. can include negotiating history (travaux preparatoires)

4. The submissions of the executive branch are entitled to deference, but they are not controlling

5. The courts will bend over backwards to reconcile treaties with the law to save the treaty

E. International Principles Governing Treaties

1. VCLT – Uncontroversial provisions
a. Art. 26 – treaties must be performed in good faith
b. Art. 27 – domestic law is not a defense for failure to perform a treaty

c. Art. 31 – Rules of Treaty Interpretation
i. Art. 31(1) – treaty shall be interpreted in accordance with its plain meaning
ii. Art. 31(2) – context includes agreements relating to the treaty and any instrument in connection

iii. Art. 31(3) – subsequent agreements shall be taken into account

d. Art. 32 – preparatory work can be used to fill in the blanks

e. Art. 52 – treaty is void if procured by “threat or use of force” (economic coercion included???)

f. Art. 62 – Changed Circumstances (rebus sic stantibus)
i. Art. 62(1) – there is a rebuttable presumption against the idea that a change in circumstances is sufficient to terminate a treaty UNLESS:

1) Art. 62(1)(a) – those circumstances constitute an essential basis of the consent of the parties

2) Art. 62(1)(b) – the effect of the change is to radically transform the extent of obligations
ii. Art. 62(2) – a change in circumstances may not be invoked to terminate a treaty if:
1) Art. 62(2)(a) – the treaty establishes a boundary

2) Art. 62(2)(b) – the change is the result of a breach by the party invoking it

2. VCLT – Controversial Provisions
a. Art. 18 – the spirit of the treaty is binding prior to ratification – when signed, some obligations arise

b. Art. 38 – rules in a treaty can become binding on parties through int’l custom (see North Sea Cont. Shelf)

c. Art. 53 – jus cogens – a treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of int’l law

d. Art. 64 – if a new peremptory norm emerges, any existing treaty in conflict with it becomes void
3. Reservations
a. Art. 19 – a state may formulate a reservation UNLESS:

i. the reservation is prohibited by the treaty

ii. the treaty provides for only specified reservations, this one not among them

iii. the reservation is incompatible w/ object and purpose of treaty

b. Art. 20(2) – when it appears that the application of the treaty in its entirety by all the parties is an essential condition of the consent of each one to be bound, a reservation requires acceptance by all the parties.

c. Principles regarding reservations (ICJ Genocide Convention Case)
i. a reserving state is still considered a party to the treaty 

ii. reservation must be consistent w/ object and purpose of the treaty

iii. what is the effect of the reservation b/w the objecting party and the other states?
1) for those that accept the reservation → both parties are bound by the reservation
2) for those that reject the reservation → reserving party not considered a party by objecting party
a) Art. 20(4)(b) – objecting party must be explicitly state that it does not want the reserving party as a party. 

i) If it does so → no treaty obligations b/w the two parties.
ii)  If it doesn’t → the reservation and the applicable provisions are inapplicable b/w the two parties
b) objection made by a party that signed but not yet ratified → reference in Art. 20 and 21 to “parties” suggests that the non-signatory’s objections and acceptances of other states’ reservations have no legal effects.
3) for those that remain silent → Art. 20(5) – reservation is considered accepted after 12 mos. if no objection is made.
· problem w/ VCLT → hard to tell difference b/w accepting and rejecting reservations
III. CUSTOMARY INTERNATIONAL LAW

A. Introduction

1. Two elements:
a. practice of states

b. opinion juris

2. Establishing state practice:

a. quantity of practice – plus, who does it?
b. look at a state’s response to discovery

3. Sources of Customary International Law

a. treaties; domestic laws, writings and publicists; resolutions and declarations of IGOs; decisions of int’l courts; restatements
B. Rules of Customary International Law and “General Principles”
1. Nature of Int’l Law

a. Restrictions upon the independence of states cannot be presumed (Lotus, 1927)

i. threshold for proving customary acts is fairly high – high burden of proof

2. Int’l Law and Private Contracts

a. The enforcement of private contracts must conform to the general principles of customary int’l law (TOPCO)

i. TOPCO also discusses sources of evidence

3. State Behavior and the Emergence of Custom

a. Acquiescence in a state of affairs can create enforceable rights (Temple of Preah Vihear)

b. A state can unilaterally opt out of certain international customs (Norwegian Fisheries)
i. international law gives more deference to persistent objectors (as the norm emerges) than subsequent objectors – but if there is acquiescence to the subsequent objector, there is no violation there.

4. International Law is a part  of US law

a. International law is incorporated into federal common law of US
b. Authorization for domestic use of international law:

i. When there is a controlling executive or legislative act, it overrules international law as applied in the US 
ii. When Congress overrides int’l law, domestic court must follow the statute

iii. courts will turn to customary int’l law in the interpretation of domestic law

iv. courts will assume that exec. or cong. did not intend to violate int’l law

5. Domestic Courts can Apply International Law

a. Evidence used by the court (see list above) (Filartiga)

i. a state can be held liable for an act of torture committed against its own citizen by state officials

b. Need to take evidence in the aggregate (Filartiga)

c. Need to look at the way that states defend against allegations of wrongdoing (e.g. states do not assert right to torture)
6. International Law and Private Actors
a. Private actors can have int’l obligations, but not as many as states – in order for int’l law to be binding on private actors, there must be universal consensus that the norm is prohibited (Kadic v. Karadzic)
b. In principle a corporation can be held liable under int’l law (Doe v. Unocal)
c. Two circumstances under which a private actor can be held liable:

i. narrow set of acts – i.e., slave trading, genocide, piracy (Unocal)
ii. when offensive conduct is sufficiently related to state action so as to being it w/in scope of int’l standards (Unocal)

7. The Relationship b/w Customary Law and Treaties
a. Treaties can crystallize action but it is not automatic that treaties can bind non-parties
i. It is possible for a treaty norm to bind non-signatories but only in certain situations: (North Sea Cont. Shelf) (see also Nukes case – implied implicitly)
1) widespread treaty participation → to determine look at quantity plus specially affected states
2) treaty provision has to be fundamentally norm-creating

3) passage of time – (unclear how much time is needed)

b. the general practice of states should be recognized as prima facie evidence that it is accepted as law

C. International Organizations as “Creators” of Law

1. Use of Force in International Law
a. the first resort to force is presumptively illegitimate (UN Charter, Art. 2, para.3)

b. UN charter preserves zones of discretion for states – the right to be left alone for matters that are w/in a state’s domestic jurisdiction – but this does not prejudice the application of enforcement measures under Article VII (UN Charter, Art. 2, para.7)

c. Four types of situations in which the resort to force is considered legitimate:

i. Self-Defense (UN Charter, Art. 51)

1) deals w/ attack on member of UN

2) does not refer to any anticipatory self-defense

ii. Humanitarian Intervention

1) UN Art. 2(4) – prohibition on use of force doesn’t include phrase about human rights – but authorization for it, if any, may be found in “or in any manner inconsistent w/ purposes of UN”

2) there has been no good pure humanitarian example

iii. Chapter VII (Enforcement Mechanism)

1) UNSC authorization
a) Art. 39 – SC shall determine existence of threat to peace or breach and decide on measures

b) Art. 41 – actions short of force; authorizes mandatory econ. sanctions

c) Art. 42 – authorization of military force

iv. Chapter VII (Regional Arrangements)

1) Art. 52(1) – UN charter doesn’t preclude regional arrangements

2) Art. 52(2) – regional groups can’t take enforcement action w/o authorization of SC

3) Coalitions of states may intervene in any other state when it anticipates widespread violation of human rights (Potential Broad Rule from Kosovo)

4) An intervention may proceed w/o approval of UNSC when: (Narrow Kosovo rule)

a) UNSC finds threat to peace
b) target govt. stonewalls

c) states are operating as a collective IGO to prevent humanitarian catastrophe

d) states use force that is necessary and proportionate

e) SC does not condemn the intervention (SC acquiesces)

2. War Crimes Tribunals

a. Nuremberg established:
i. Command Responsibility

1) it will not do for people to claim that they were too high or too low in rank as a defense

2) for superior officers → knowledge + power to do something = responsibility
ii. The “Following Orders” Defense

1) following orders shall not be used to free of responsibility, but can be used to mitigate 
b. Ad Hoc Courts and Chapter VII
i. the establishment of a judicial organ is simply the creation of an instrument for the exercise of the UNSC’s principal function to maintain peace and security.
IV. DISPUTE SETTLEMENTS, AND THE APPLICATION OF RULES IN EXEMPLARY INTERNATIONAL SETTINGS

A. Negotiation, Mediation, and Conciliation

· nothing really worth putting in here

B. The International Court of Justice

1. The Jurisdiction and Remedies of the ICJ

· the ICJ has no jurisdiction over states who have not agreed to it
a. Art. 34 – only states may be parties in cases before the court
b. Art. 35 (1) – the court is open to the states parties to the present statutes
i. every state that signs has access to the ICJ but that doesn’t mean that you can be dragged into court
c. Art. 36(1) – the jurisdiction of the court comprises all cases which the parties refer to it – two different types of jurisdiction:
i. 1.Compromis

1) an agreement to submit a particular existing dispute to the court for resolution
2) when states agree to this they have maximum control over the case
ii. 2.Compromissory Clause
1) a provision in a treaty requiring submission of future disputes under that treaty to the ICJ
d. Art. 36(2) – 3.“Optional Clause”
i. allows states to consent in advance to the compulsory jurisdiction of the ICJ in all legal disputes concerning: (1) interpretation of a treaty (2) question of international law (3) existence of a fact which would constitute a breach of an international obligation (4) the nature or extent of the reparation to be made for the breach of an international obligation
ii. the clause is optional but the jurisdiction is compulsory – it subjects the state to the broadest form of jurisdiction, thus states have tried to put limits on the acceptance of the clause.
1) the US removed 3 types of cases from the ICJ’s jurisdiction:
a) disputes which are entrusted to other tribunals through treaties
b) disputes w/in the domestic jurisdiction of the US as determined by the US
c) barred the court from hearing disputes under multilateral treaties unless all of the parties are before the court simultaneously
e. Art. 36(5) – 4. Transferred Jurisdiction – allows acceptances of the PCIJ to carry over in effect to the ICJ
f. Art. 36(6) – in the event of any dispute as to whether the ICJ has jurisdiction, the matter shall be settled by the decision of the Court.
g. Art. 38 – The Court shall apply
i. international conventions
ii. international custom
iii. the general principles of law recognized by civilized nations
iv. judicial decisions and the teachings of highly qualified publicists
v. (2) Ex aequo et bono – out of equity and fairness
h. Art. 59 – Decision of the ICJ has no binding force except between the parties and in respect of that particular case (no stare decisis)
2. The Validity of Reciprocity in a State’s Declaration
a. Reciprocity – in a dispute b/w A and B, A can be no more subject to jurisdiction than B and vice versa (Norwegian Loans)

b. there is a reasonableness obligation – must give reasonable notice if withdrawing consent (Nicar. v. US)
c. formal conditions of an agreement are not subject to reciprocity (e.g. 6 month notification provision) but reservations that go to the substance and scope are subject to reciprocity

d. futile acts are not required (diplomacy during shooting war) 

e. If a treaty requires specific consent for a case to be submitted to the ICJ, the ICJ will not have jurisdiction over the parties w/o the consent of the parties (Yugoslavia v. US)

f. international humanitarian law can be enforced other than by guns (Arrest Warrant – Congo v. Belg.)

· ICJ isn’t a threat to anyone

C. Regional and Specialized Courts

C1. European Court of Justice

1. a European Union law can create enforceable rights for individuals in domestic courts. No additional legislations is required to confer these rights w/in each nation (Van Gend en Loos)

2. there is absolute supremacy of Euro. community law over national law – there is no later-in time rule (Simmenthal case)

C2. Inter-American Court of Human Rights

1. Liability for a crime that cannot be traced can be imposed through establishing pattern of practice (Velasquez-Rodriguez)

2. a state can be liable if the acts are perpetrated by private persons and the state does not show due diligence in preventing the violations – don’t even need to be state officials (Velasquez-Rodriguez)

D. International Arbitration 

1. Diplomatic Protections claims 
· this is the power of the state to espouse the claim of its own national injured by another power, elevating the dispute to the state-to-state level

a. Basic rules for international claims settlements

i. local remedies must have been exhausted

ii. no intervention while it is being worked out in foreign courts

iii. must go to the court of last resort in the foreign country

iv. private claimant must have had the nationality, through genuine links, of the espousing state at the time of the taking

v. compensation is the most widely recognized remedy

vi. the state authorized to espouse the claim has the power to bar it in whole or in part

vii. use of force by the espousing state to redress the injury violates international law

b. Three Legal Defenses to Diplomatic Protection claims:
i. Doctrine of exhaustion of remedies (Ambatielos; Interhandel)
ii. Waiver (Tattler) → waiver of right to litigate in an agreement
1) a state cannot bring a claim if its national doesn’t have one b/c he waived it
iii. Insufficient Nationality (Barcelona Traction)
1) Real and Effective Links Test – Nationality and Control (what is enough depends on context)
2. Public Arbitration 

a. Sic Utere – you can’t use your territory to injure the territory of another (Trail Smelter) 
i. when you get beyond pollution it becomes more diffcicult

b. the law of satisfaction (in terms of remedy) can take many different forms (Rainbow Warrior)

V. THE CONCEPT, CONSEQUENCES AND LIMITATIONS OF STATEHOOD

A. Statehood’s Prerequisites
1. The relevant criteria for statehood are:
a. defined territory – border dispute doesn’t qualify a state
b. permanent population – significant and permanent

c. government – must be some authority exercising govt. functions

d. capacity to conduct int’l relations

e. recognition (?)

i. constitutive theory – recognition is essential to being a state

ii. declaratory view – once meet criteria, it is a state regardless of recognition

2. Who decides when the criteria are met?

a. Restatement §201 comment → other states
b. Estrada Doctrine → new states are recognized regardless of govt.
3. Significance of recognition:
a. Restatement §205 (p. 473)

i. §205(1) – Not allowed access to US judiciary

ii. §205(2) – an unrecognized regime is not entitled to property belonging to it in the US. Not allowed to own property in the US

iii. §205(3) – recognizes some rights of unrecognized regimes – in terms of their acts, even though they don’t have access to the courts (e.g. marriage)

iv. (Act of State Doctrine) – Some recognition to unrecognized entities, their act may be entitled to some respect such as marriages in Nazi Germany


4. State Succession:

a. Traditional Rule → mere change of govt. does not terminate int’l obligations or rights. New state steps onto shoes of old colonial govt.
b. Nyerere doctrine → clean slate notion – declares for itself
c. Vienna Convention on State Succession in Respect of Treaties – only applies to state succession occurring in conformity w/int’l law

i. Art. 16 → endorsement of clean slate notion
d. new states generally have embraced continuity while embracing right to clean slate
e. Restatement 210 – on state succession
5. Recognition cases
a. the int’l law standard for a new govt. is whether there is a de facto govt. operating, not whether it violates the constitution (Tinoco Claims)
b. some reasons for recognition are more important than others

i. non-recognition loses weight if it is based on ideological opposition (Tinoco)

c. number of states recognizing the govt. matters (Tinoco/Gr. Orth. Church of Cyprus)

B. Statehood’s Privileges (and How they Morph)

1. Nationality
a. Test of nationality → real and effective nationality (kind of a min. contacts test) – look at factual ties b/w person and state (Nottebohm)

C. Allocation of Authority Among States

· Jurisdiction to Prescribe = the authority of a state to make its laws applicable to a person, property, or events

· a state can have jurisdiction to prescribe w/o jurisd. to enforce

· Jurisdiction to Enforce = the authority of a state to induce or compel compliance with its law

· not possible to have jurisd. to enforce w/o jurisd. to prescribe

C1. Jurisdiction to Prescribe

1. Grounds for Jurisdiction to Prescribe
a. Territoriality – within a state’s territory

i. conduct/subjective territoriality – crimes commenced w/in US but completed elsewhere

ii. effects/objective territoriality – conduct occurs elsewhere but effects felt in US

1) for determining when US law applies on the basis of effects → Intent + Substantial Effects
a) whether actor had intended to have effects in US
b) whether the actual effects are substantial
b. Nationality of the Actor
c. Protective Principle – exercise jurisd. over crimes against the state’s security and integrity or vital econ. interests
i. extends to acts carried on outside US by non-US nationals
d. Passive Personality – jurisd. assumed by the state of the victim

e. Universality
i. state has inherent authority to criminalize conduct that is adverse to the interests of all states

ii. the only link you need is physical control over the person

iii. see Restatement §404

2. Limitations on Jurisdictions to Prescribe

a. Basis of Reasonableness – Rest. §403

i. factors – p.723

b. universal jurisdiction is not subject to this criterion of reasonableness

3. Examples of Jurisdiction to Prescribe

a. Helms-Burton Act

b. US v. Yunis

C2. Jurisdiction to Enforce

1. Restrictions on authority of states to enforce their criminal law in other states:

a. enforcement measure must be reasonably related to the laws (Rest. §431)

b. must be proportional to the gravity of the violation (Rest. §431)

c. a state may employ enforcement measures against a person located outside its territory 

i. if the person is given notice of the claims or charges

ii. if the person is given an opportunity to be heard
iii. when enforcement is through the courts
d. A state’s law enforcement officers may exercise their functions in the territory of another state only with the consent of the other state, given by duly authorized officials (Rest. §432(2))

e. the illegality of a suspect’s seizure will not preclude a trial or enforcement unless the authorized state protests (Kerr-Frisbee Doctrine)

C3. Jurisdiction to Adjudicate
· int’l requires some sort of min. contacts test (Rest. §421) (p.798)

C4. Conflict of Laws

· A federal court sitting in diversity must apply the laws of the state where it sits. Then need to find out which is the approach of the state and apply it.
1. Options for how to resolve conflicts of laws:
a. US State approaches

i. 1st Rest. → Territoriality
ii. 2nd Rest. → Most Significant Relationship Test
iii. Interest Analysis
b. 3rd Restatement – Reasonableness
c. Hartford Insurance – International Comity
d. Non-judicial Approaches/Diplomacy
D. Limitations on the Exercise of Jurisdiction

D1. Foreign Sovereign Immunity
· the FSIA provides the exclusive means of hailing a foreign sovereign in to US court (Amerada Hess)
· FSIA deals w/states or individuals acting in official capacity 

· if tort  involving an individual – talk about Alien Tort Claim Act

· whether or not something is an abuse of office – it is important whether the govt. would have claimed it as its own act

1. Why FSIA Statute Matters – Five Basic Elements of FSIA:
a. Creates a branch of SMJ for US courts – there is jurisdiction over a foreign state in a civil action as long as they don’t have sovereign immunity
i. §1330(a) – A Grant of Jurisdiction

ii. §1391:  Venue Generally

iii. §1441:  Actions Removable Generally – from State Cts to District Ct by the foreign state

b. Adopts presumption of immunity subject to certain exceptions

i. §1604 – there is a rebuttable presumption of immunity for foreign states except in the case of §1605:

1) Waiver

2) Commercial activity with US nexus

3) Takings in violation of intl law

4) Rights in certain US property

5) Non-commercial torts that occur in the US

6) Arbitration

7) Personal injury caused through torture, hostage taking, etc.

a) Foreign state must be designated as a state sponsor of terrorism

c. FSIA adopts restrictive theory (first articulated in Tate Letter)

i. §1605(a)(2) – The Commercial Activity Exception
d. Looks at the Nature of the Activity Test  (not purpose test)

i. Definition of Commercial Activity →§1603(d): Shall be referred to the nature of the course of conduct and not by reference to its purpose – Can govt do it or can private actor do it?

e. Designation of the Court itself as decision-maker in matters of immunity (not executive branch)

i. §1602

Will Basically Go as Follows:

Step 1 – P will sue foreign state in US court


Step 2 – Foreign state will claim immunity citing FSIA presumption of immunity


Step 3 – P will say – No, you don’t have immunity b/c of X exception


Step 4 – For. state will try to show that the exception has not been met

2. Exceptions to the Presumption of Immunity for foreign states:
a. Waiver Exception

i. a foreign state is not immune if it has waived its immunity either explicitly or implicitly

1) implicit waiver → agreeing to arbitrate in US → can get dragged into US court
b. Tort Exception
i. a state is not immune if in tort case if:

1) money damages are sought for

2) personal injury or death, or damage or loss of property occurring in US
3) by tortious act or omission of foreign state or official w/in scope of duty

a) if discretionary function → state still has immunity
b) if the claim arises from malicious prosecution → state still has immunity
c. Enforcing Arbitral Award
i. a foreign state is not immune if it state has agreed to arbitration in US by agreement 
d. Rights in Property Acquired by Gift

i. a foreign state is not immune if the rights in property have been acquired by gift
e. International Takings Exception

i. a foreign state is not immune if a taking is invalid.

ii. For a taking to be valid:

1) must serve public purpose
2) aliens must not be discriminated against or singled out for regulation by the state

3) Just compensation must have been paid

f. Commercial Activity Exception
i. a state does not receive immunity if –  the action is based upon a commercial activity carried on in the US by the foreign state
ii. a state does not receive immunity if – the action is based upon an act performed in the US in connection with a commercial activity of the foreign state elsewhere
iii. a state does not receive immunity if – the action is based upon an act outside of the US in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the US
· a K for purchase of goods is per se commercial

· if a private party can engage in an act it is commercial

· if the state is acting as a market regulator, it is not commercial → still receive immunity
g. Terrorist Exception

i. How to approach a terrorist exception case:

· If answer “yes” to the first three questions and “no” to the last two → the state does not receive immunity
1)  Screening cases in:  Answer 3 questions “yes” to be screened in – Is the answer to the following questions “yes”?
a) Are money damages sought against a foreign state for personal injury or death caused by a qualifying act?

i) An act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or

ii) The provision of material support or resources for such an act

b) If so, is that act or the provision of resources engaged in by an official acting within the scope of his office?

c) If so, has the foreign state been designated as a state sponsor of terrorism?

2) Screening Cases out:  If so, juris is proper unless the answer to either of the following questions is “no”:

a) If the act occurred in the foreign state against which the claim has been brought, did the claimant afford the foreign state “a reasonable opportunity to arbitrate the claim?” (Must exhaust local remedies in the foreign state which is the object of the suit)
b) Was either the claimant or the victim a national of the US when the act upon which the claim is based occurred? (Claimant or victim must be US national at the time of Act for the state to not receive immunity)
D2. Diplomatic, Consular, and Head of State Immunity

1. Embassies and Consulates
a. diplomatic missions are within the host state’s jurisdiction to prescribe even if the jurisdiction to enforce is difficult

b. host state cannot interfere w/diplomatic premises – e.g. searches, seizures, attachment
c. host state must protect diplomatic premises from private interference

2. Personal Immunity for Diplomats and Consuls

a. VCDR

i. Art 2 – establishment of diplomatic relations between states takes place by mutual consent
ii. Art 5 – sending state may accredit a head of mission or assign any member of the diplomatic staff to more than one State

iii. Art 23 – sending state shall be exempt from all taxes in respect of the premises of the mission

iv. Art 26 – receiving state ensure freedom of movement and travel

v. Art 27 – permit and protect free communication
vi. Art 33 – exempt from social security
vii. Art 35 – receiving State shall exempt diplomatic agents from all public services and military obligations

viii. Art 41 – respect laws and regulations of the receiving state
ix. Art 43 – function of diplomatic agent comes to an end on notification by the sending state or from the receiving state due to refusal to recognize the diplomat

x. Art 45 – the protocol when relations are broken off

b. Presumption of Immunity  from all criminal and civil litigation except: (VCDR Art. 31)
i. real estate cases

ii. wills and estates

iii. any professional or commercial activity not relating to official functions

3. Head of State Immunity

a. a sitting head of state representative of sovereignty gets immunity (absolute immunity, there is no commercial activity exception) short of a waiver.
i. cts. will defer to exec. branch for purposes of determining who gets absolute immunity

ii. former heads of state get considerably less protection than sitting heads of state

b. Two tests for immunity:

i. Doe Test →  exec.’s position on a head of state’s immunity can fall into one of three categories:
1) explicitly suggest immunity

2) expressly declines to suggest immunity

3) offers no guidance

ii. Spacil Test → where exec. grants or denies a request to suggest immunity → courts must follow its direction; when exec. branch neglects to convey its position immunity → courts should conduct their own determination regarding immunity
c. FSIA doesn’t address head of state immunity → thus, pre-FSIA principles should apply
D3. Act of State Doctrine

· Because sovereign immunity is jurisdictional and the act of state doctrine is not, must consider sovereign immunity before reaching the act of state doctrine.  

· Cts of US will refrain from judging foreign acts that occur within its own territory; presumed validity of foreign states acts.
· Unlike FSIA, private parties can seek to rely on the doctrine
· AOSD is a presumption of validity of the act when international law isn’t so clear
· AOSD is a reason that the courts give to rule themselves incompetent
1. Elements of Act of State Doctrine

a. Unclear Law
i. if there is unclear law → US ct. should assume the validity of the act
ii. if there is clear law → US ct. should apply int’l law
b. Territoriality

i. if foreign govt. acted w/in its own territory → the act is valid
ii. if outside of its territory → the act can be tried in ct.
· does not require the US ct. to recognize extra-territorial decrees
c. Diplomacy

i. if the foreign govt. is extant and recognized → the act is valid
ii. if the foreign govt. is not → the act can be tried in ct.
d. Congressional Override

i. if Cong. has not overridden the AOSD → the act is valid
ii. if Cong. has directed the ct. not to apply AOSD → the act can be tried in ct.
e. Executive Suggestion

i. If exec. suggests not adjudicating → act is valid 
ii. If exec. suggests adjudicating → the act should be tried in ct. 
· question as to whether dispositive or suggestive – courts are divided
· no inferences will be drawn from silence (Scalia in Kirkpatrick)
· Bernstein Letter → exec. says don’t apply AOSD – bring him into ct.
f. Public Act

i. if formal expression of authority → act is valid
ii. if not formal expression of authority → the act can be tried
iii. Commercial Activity Exception
1) if it is a commercial act → no presumption of immunity – bring him to ct.
2. Differences between Act of State and FSIA

· Both are doctrines of domestic law and serve notions of international comity

a. Parties:  Who gets to claim it?  The parties who are qualified to invoke it

i. FSIA – only states or agents or instrumentalities of the state

ii. AOS – private parties if acts compelled by govt or were depended upon by the govt and states

b. Effect of two doctrines

i. FSIA – jurisdictional, and at very least one of the parties is kicked out

ii. AOS – resolve one of the issues in favor of the foreign govt act thus kicks out the issues completely but juris could stay within the ct

c. Source:  Degrees of interpretative freedom when applying these two doctrines

i. FSIA – the statute and decisions that interpret it  [28 USC §1601 and others]

ii. AOS – cases, common law, factors are only considerations

· the difference this makes is the degree of interpretive freedom that judges and advocates have – AOSD enables them to do more

d. Limitations or exceptions

i. Commercial Activity

1) FSIA – clearly available

2) AOS – not so clear, split in Dunhill and SC not so sure

ii. Waiver

1) FSIA – available – state can waive sovereign immunity

2) AOS – not clear, no foreign state can waive a constitutional barrier

iii. Power of executive suggestion

1) FSIA – force ct to be decision makers

a) FSIA passed in part to get exec. out of foreign sovereign immunity business

2) AOS – executive branch still has central role – while not determinative, exec. still has a role to play.


VI. INTERNATIONAL PROPERTY LAW AND THE TRANSITION FROM RULES OF ABSTENTION TO RULES OF COOPERATION

A. Law of the Sea

1. Division of the Seas

a. Internal Waters

i. same sovereignty over these waters as on land

ii. foreign merchant vessels have implied consent to enter internal waters, but this does not apply to military vessels

iii. Peace of the Port Principle → the coastal state can apply its laws in full to foreign ships in internal waters – but this jurisd. is not exclusive; flag state can also try for crimes on board ship
1) murder on board ship disturbs peace of port, fraud does not

b. Territorial Waters

i. extension from 3-12 miles
ii. Innocent passage – “get in, do nothing, get out” (Art. 16 of UNCLOS describes which actions are)
iii. warships can be engaged in innocent passage

iv. coastal state can’t interfere w/innocent passage in its territorial waters (narrow hold.) (Corfu Channel)

v. states can’t use territory in such a way as to cause damage to others (general) (Corfu)
vi. Transit passage regime

1) aircraft and ships have same rights as in high seas
2) submarines can pass underwater through straits

c. Contiguous Zones

i. 12 miles beyond terr. sea
ii. band of ocean b/w terr. waters and high seas w/more sovereign power than in highs seas
1) may enforce customs and immigration law
iii. Right of Hot Pursuit → allows coastal state to pursue into high seas a ship that it believes violated its laws either in Contig. zone or w/in internal waters or terr. sea
d. Exclusive Economic Zone

i. up to 200 miles from base lines, sovereign rights over living and non-living resources
ii. Truman Proclamation – to reserve shelf resources
1) must look at the reaction of other states – must give “due regard” to coastal states in EEZ
e. High Seas

i. open and free to all states – freedoms, not sovereignty prevails
ii. reserved for peaceful purposes; military not necessarily non-peaceful (Libya LOD))
iii. need to exercise high seas rights w/o threat of force (Art. 301)
iv. Rest. §521 – lays out freedoms (p.987)
v. Haitian interdiction problem
1) states must generally refrain from taking action against free navig. of nationals of other states – but here, special ad hoc arrangement b/w US and Haiti – Haiti gives US authority to board Haiti ships
vi. Limits on Private Action Rest. §522(2)
1) piracy and slave trading outlawed
2) rule against pirate broadcasters
vii. freedom of navigation exercises (Libya line of death)
viii. dispute settlement – matters can be taken to ICJ
