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I. International Law Basics
a. Public vs. Private International Law 
i. Public International Law = governs activities of governments
ii. Private International Law = individuals, corporations 

b. Sources of Authority

i. Statute of the International Court of Justice, Article 38

1. international conventions;

2. international custom;

3. general principles of law recognized by civilized nations;

4. judicial decisions and teaching of publicists 

ii. RS §102:  A rule of international law is one that has been accepted as such by the international community of states:
1. in the form of customary law;
a. Customary international law results from a general and consistent practice of states followed by them from a sense of legal obligation.

2. by international agreement;

a. for the parties thereto 

b. for others if they lead to the creation of customary international law 

i. when such agreements are intended for adherence by states generally;

ii. AND are in fact widely accepted.

3. by derivation from general principles common to the major legal systems of the world (Jus Cogens).
c. Two Theoretical Perspectives of Int’l Law

i. Natural Law—necessary MORAL limits necessary for humanity to create jus cogens.
ii. Positivist—looks to the practices of the states to create jus cogens.
d. Brief History of International Law

i. League of Nations created after 1919 Peace Treaty (no US or USSR)
ii. Permanent Court of International Justice established 1921 at the Hague (succeeded in 1946 by the International Court of Justice)

iii. International Monetary Fund—established to promote monetary cooperation among nations and stability in foreign exchange.

iv. 1958 New York Convention on the Recognition & Enforcement of Foreign Arbitral Awards—a decision by an int’l arbitral panel sitting in a contracting country as if the decision were by that domestic court (take award to local court and assets will be seized)
II. Treaties (Conventional International Law)
a. Basic Treaty Definitions

i. Treaties at International law = all international agreements

1. Vienna Convention on Treaties sets forth rules governing treaties entered into force after January 27, 1980 (U.S. is not a party, but U.S. courts have applied its terms b/c it codifies customary international law to some extent)

2. RS of Foreign Relations Law of the US § 301

a. can be unilateral (no consideration required) 

b. applies to oral agreements

c. does not include Ks by a state commercial in character

d. requires intent to be legally binding [if express that agreement is non-binding then does not count]

ii. Treaties at Domestic law—created by the President with the advice and 2/3 approval of the Senate (Article 2 Treaties), the law of the land
1. executive agreements—other international agreements approved by Congress or by the President alone

2. Case Act, 1 U.S.C. §112b = requires Secretary of State to transmit to Congress a copy of all international agreements 
b. Domestic Treaty Law 
i. Treaties (and implementing legislation) are legitimate actions of Congress and override state law [the 10th Amendment is not a barrier b/c too abstract].  Missouri v. Holland (1920) & Article VI Supremacy Clause.  

1. Rationale = necessary and proper for treaty power to have meaningful effect.

ii. No treaty may violate explicit provisions of the Constitution.  Reid v. Covert (1957).   Δs convicted of murder and sentenced to death without a jury trial.  
1. Rationale = No US citizen should be deprived Constitutional Rights just b/c in another land.   
2. Concurrence (J. Harlan) = only capital offenses
iii. The Fourth Amendment does not apply to the search and seizure by U.S. agents of property owned by a nonresident alien AND located abroad.  United States v. Verdugo-Urquidez (1990) 
1. “The people” only means the people of the US.

2. Not every constitutional provision applies to governmental activity in other nations (even when US has control such as unincorporated territory).  

3. BUT Constitutional rights do extend to aliens that reside within the territorial jurisdiction.  

iv. State law is invalidated if the state law thwarts Congress’ intent—even if the law does not directly conflict—to give President sole discretionary power to deal with a Nation.  Crosby v. National Foreign Trade Council (2000). 
1.  State statute barring Ks with Burma unconstitutional b/c invalid under later Congressional statute b/c the state law undermines the intended purpose and “natural effect” of the Act B/C deprives President of bargaining power with Burmese gov’t, power to speak for the US,  & power to set exactly economic sanctions.
v. Executive agreements are equal to treaties as far as state law is concerned—executive agreements trump inconsistent state law.  US v. Pink (1942)—Litvinov Assignment although not a treaty is int’l compact between two gov’ts treaty-like enough b/c has a “treaty” purpose.  

1. State lines need to disappear so U.S. can deal w/ other nations as one unit;
2. President is the sole organ/one voice of foreign affairs

a. (Steinhart)  BUT remember that no Kings…

i. courts interpret treaties;

ii. courts determine customary int’l law;

iii. Congress regulates foreign commerce & declares war.

b. “Sole organ” power comes from…

i. express power to appoint & receive ambassadors—interpreted to express power of recognition of other gov’ts;

ii. commander-in-chief = arms power;

iii. President as “sole organ” makes MOST sense when close connection w/ an express executive power.

c. Black Letter Principles of Treaty Law (Domestic)
i. No unconstitutional treaties.  Reid v. Covert
ii. Later in time rule—the second in time prevails.

1. BUT the Court will use the magic of interpretation to make inconsistencies disappear.  See PLO case.

iii. Problem—An act of Congress (majority of House and Senate and signed by President) can override something signed off by President and 2/3 of Senate.

iv. Proper jurisdiction over Δ?

1. Kerr-Frisbie Doctrine:  There is nothing in the Constitution that requires a court to permit a guilty person rightfully convicted to escape justice b/c he was brought to trial against his will (Δ cannot challenge illegal seizure).

2. OR U.S. v. Roucher:  Court has consistently held jurisdiction is defeated where treaty is violated.

v. Self-executing treaty doctrine

1. Definitions

a. self-executing treaty = becomes law in the US once it enters into force internationally.
i. it can be easily given effect by executive or judicial bodies, federal or State, w/out further legislation (RS US Foreign Relations law)

b. non-self-executing treaty = requires additional legislation to implement.

2. To determine look to…

a. What was the intent from language? (language = key) (RS §111(4)—an int’l agreement is non-self executing if the agreement manifests an intention that it shall not become effective as domestic law w/out the enactment of implementing legislation)
i. “use your best efforts” [Non]

ii. “shall as far as possible” [Non]

iii. “each party agrees to enact and enforce such legislation as may be necessary” [Non]

iv. “thou shalt not discriminate” [Self-executing, see Asakura v. City of Seattle]

v. present action—“the contracting states shall as far as possible facilitate” [Self-executing—obligation NOT aspiration]

b. Is it Constitutional? 
i. not enforceable as US domestic law (all provisions to pay money & that create criminal liability; areas not traditionally under Congressional control);
ii. RS §111(4)(c)—an international agreement is non-self executing if implementing legislation is constitutionally required (all $).

c. Are their senate declarations? (contextual) (RS §111:  Senate declarations are powerful contextual evidence but not binding.)
d. Are their judicial precedents?
e. What was the context generally?

i. context of treaty;

ii. are there reservations;

iii. alternative methods of enforcement;

iv. consequences of holding self-executing.

v. purpose of the treaty;

f. Factors in People of Saipan v. US Dept. of Interior
i. purpose of treaty and objectives of creators (intent);

ii. existence of domestic procedures and institutions appropriate for direct implementation (practicability);

iii. availability and feasibility of alt. enforcement;

iv. short and long term effects of self-executing vs. non-self executing.  

3. Problem:  Courts use self executing treaty doctrine to mean OTHER stuff…
a. Π does not have standing (not within the protected class of the treaty);

b. treaty does not create private right of action (but could be enforced by another gov’t);

c. political Q doctrine—private enforcement of treaty is politically charged or commits enforcement of treaty to another branch of government.  (US v. Postal, treaty says only flag ship has jurisdiction over high seas, US arrested Δs drug traffickers, language sounds self-executing, but held not probably b/c political Q.)

4. Effect of Self-Executing Doctrine

a. Treaty that is non-self-executing is not enforceable as US domestic law BUT still obligated to other nations (binding INTERNATIONAL law).

b. Some provisions may be self-executing while others are not.

d. Treaty Interpretation
i. Interpretation in Cases

1. Extreme literal interpretation of treaty thwarts general extradition treaty—holds bilateral extradition treaty did not prohibit criminal jurisdiction over Mexican national when kidnapped Δ in Mexico for crime committed in Mexico.  United States v. Alvarez-Machain (U.S. 1992).  

a. Reasoned that since extradition agreement did not say “thou shall not kidnap” other state’s nationals the treaty did not forbid it.
2. Treaty saved by ignoring congressional intent—U.S. v. PLO (S.D.N.Y. 1988)—PLO office in NY since 1974; 1987 anti-terrorism act passed and U.S. sought injunction to close down PLO office in NY.  Court interpreted Anti-Terrorism Act NOT TO apply to the PLO office at UN headquarters in NY as a UN invitee.
a. ATA (1988) = PLO is explicitly stated to be a terrorist organization and a threat to the US and int’l law.  Explicitly forbids establishment or maintenance of an office, HQ, premises or other facilities or establishments w/in jurisdiction of the US

b. Treaty (1947) = UN HQ enclave and forum for all nations, welcomed non-member observers to participate; PLO is at UN HQ as invitee in 1974—PLO observer mission to UN in NY.

c. Held, ATA inapplicable to the PLO Observer Mission but remains valid to curtail any PLO activities in the US aside from the PLO Observer Mission.
i. Congress must override treaty AS CLEAR as possible—

1. since no EXPLICIT statement that the UN PLO Observer Mission or the UN HQ agreement must be a-okay;

2. says not withstanding any “law” to the contrary BUT not withstanding any “treaty.” 

3. some Congress member’s intent not enough where others are unsure of the law/talk of political statement—where no member explicitly stated the ATA was intended to override international obligations.

ii. NO later in time rule b/c no conflict—ATA doesn’t apply to the PLO Mission.

ii. Basic Principles of (Domestic) Treaty Interpretation

1. Plain Meaning

a. look to language and what makes sense.  

i. For example, in Alvarez-Machain textual arguments were that 
1. 1) extradition treaty would be meaningless if could thwart by kidnapping AND;
2. 2) Article 9 of the Treaty allowed each country the opportunity to prosecute on own soil (each nation reserved the right to not extradite at all);
3. 3) Article 22 scope of application—treaty “shall apply” to offenses in Article 2 which included murder and kidnapping—fell w/in mandatory reach of treaty.

b. Problems

i. literalism may not = intent;

ii. treaties are often in multiple languages.
2. If the plain meaning is ambiguous or inconclusive, then construe the treaty consistent with customary international law.
a. For example, in Alvarez-Machain exercising power in another country w/out consent/cooperation of local gov’t violates other nation’s sovereignty.  Lotus case (no exercise of power in any form in another state w/out consent).  
i. BUT U.S. claims customary int’l law not implicated by conduct here (maybe b/c bounty hunters?  no “state” actor?)

b. Implied Good Faith.

3. If plain meaning is unclear, then construe treaty by looking to the course of conduct between the parties. 
a. Did the parties consent or acquiesce to certain treatment?  
i. In Alvarez-Machain, Mexico explicitly protested.

b. or did they protest?  

c. what is the negotiating history of the treaty?  (negotiating history = travax preparatoires) 
4. The submissions of the executive branch are entitled to substantial deference
a. BUT cannot be controlling.  See US v. PLO—executive interpretation of law that PLO office must be closed does not control.  (BUT exec. branch does not appeal.)
5. Save the treaty.

a. Charming Betsy Principle—a court will not construe an act of Congress to be inconsistent with int’l law if any other construction is possible.  

i. Rationale

1. to respect/not embarrass executive branch w/ regard to foreign relations;

2. to avoid violating int’l law.

b. Judge creates implausible statute purpose and denies/skew legislative history of statue to SAVE the UN HQ treat.  US v. PLO
iii. Executive Agreements

1. Constitutional based on…
a. prior Article II treaty;

b. explicit or implied authority from Congress; 

c. independent authority conferred by Constitution (commander-in-chief power; express power to appoint and receive ambassadors) and implied power to conduct foreign relations.

2. Types

a. congressional-executive agreements—based upon congressionally delegated or statutory authority;

b. presidential executive agreements—based upon independent presidential constitutional authority.

3. Basics

a. There are lots of them;

b. And they are often important (agreements that ended WWII, commitments that lead to Vietnam, creation of the IMF & the World Bank & the airline industry)

c. Case Act requires all executive agreements to be submitted to Congress for supervision BUT Congress doesn’t have time to review all agreements AND Secretary of State decides what is an “int’l agreement” under the act.  

d. More likely to be a congressional-executive agreement when deals with the enumerated powers of Congress (declare war, regulate foreign commerce, etc.); Less likely when close connection with express executive power (recognizing nations—express appoint and receive ambassadors power).  

4. Executive agreements = to treaties as far as state law is concerned.  US v. Pink, upheld constitutionality of Litvinov Assignment of $ for nationalized assets in the Soviet Union for US recognition
a. Rationale:  Need sole voice of int’l law/foreign relations.

b. Critique:  not treaty for purpose of treaty power AND courts interpret treaties, determine customary int’l law and Congress regulates foreign commerce and declares war…is the President really the sole organ/voice of foreign affairs?

5. The Supreme Court has NEVER struck down an executive agreement for being beyond the power of the President.  

a. Lots of executive deference—“the very delicate, plenary and exclusive power of the President as the sole organ of the federal government in the field of international relations” (US v. Curtis-Wright Corp. (1936))

b. The court will infer Congressional consent to Presidential action/executive power from long–term acquiesce.  Dames & Moore v. Regal (1981).  Upheld Presidential nullification of attachments on Iranian assets in exchange for hostages and suspended claims to int’l tribunal [therefore not taking in violation of Constitution] by executive order pursuant to executive agreement, found implicit approval in other statues.  [Narrow fact-specific holding.] 
i. General Principe—Presidential power GREATEST when in line with Congress and LEAST when out of line with Congress.

ii. AND here, Congress’ silence = congresses’ assent 

c. See Made in the USA Foundation v. United States (11th Cir. 2001)—held issue of whether NAFTA was a “treaty” requiring Senate ratification pursuant to Title II  is a non-justiciable political Q).

e. International Principles Governing Treaties

i. Vienna Convention of the Law of Treaties (VCLT)

1. Pacta Sunt Servanda (“Honor your promises”) (Article 26)—every treaty in force is binding on the parties to it AND must be performed by them in good faith.
2. International Law Trumps (Article 27)—A party may not invoke the provisions of its int’l law as a justification for its failure to perform a treaty = international law TRUMPS domestic law.
a. domestic law no excuse for failure to perform a treaty

b. U.S. gets around by using reservations.

3. General Rules of Interpretation (Articles 31 to 33)

a. Article 31(1):  A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose.

b. Article 31(2):  The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:

i. (a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;

1. example, side agreement of NAFTA

ii. (b) any instrument which was made by one or more parties in connection with the conclusion of the treaty AND accepted by other parties as an instrument related to the treaty. 

1. example, if adopted by a subset of the parties BUT accepted by all of the parties.  

2. unilateral declaration and other parties allow it/accept it.

c. Article 31 (3):  There shall be taken in to account, together with the context:

i. (a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;

ii. (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;

iii. (c) any relevant rules of international law applicable in the relations between the parties.

d. Supplementary Means of Interpretation (Article 32):  Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, 

i. in order to confirm the meaning resulting from the application of article 31, OR;

ii. to determine the meaning WHEN the interpretation according to article 31: 

1. (a) leaves the meaning ambiguous or obscure; OR

2. (b) leads to a result which is manifestly absurd or unreasonable.

e. RS §325 (Comment)—on Article 32, courts in the US are more willing than those of other states to look outside the instrument to determine its meaning.  

4. Coercion of a State by Threat or Force (Article 52):  A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of int’l law embodied in the Charter of the UN.
a. Issues on Article 52:  Agreement generally (at least w/ physical/armed threat) but disagreement about nuisances of the rule.
i. Does “threat or use of force” mean economic or political pressure?

ii. What is the date from which the rule invalidating the treaty procured by threat or use of force operates?

5. Doctrine of Changed Circumstances (Rebus Sic Stantibus)
a. Article 61—impossibility/ “fundamental change in circumstances” is a basis for terminating or withdrawing from treaty.
b. Article 62 (1):  A fundamental change of circumstances which has occurred w/ regard to those existing AT THE TIME of the conclusion of a treaty, and which was NOT FORESEEN by the parties, may not be invoked as a ground for terminating or w/drawing UNLESS (presumption AGAINST changed circumstances):
i. (a) the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; AND
ii. (b) the effect of the change is radically to transform the extent of obligations still to be performed under the treaty.
c. Article 62 (2):  A fundamental change in circumstances MAY NOT be invoked as a ground for terminating or w/drawing from a treaty:
i. (a) if the treaty establishes a BOUNDARY; OR
ii. (b) if the fundamental change is the result of a breach by the party invoking it either of breach of an obligation of the treaty or any other int’l obligation owed to any other party to the treaty.  (Think:  unclean hands doctrine)
d. Issues w/ Changed Circumstances
i. Good b/c nice when deserved;
ii. Bad b/c cloak for getting out of treaty obligations.
iii. What about radical change in gov’t of one party?
1. Some say never.
2. Some say okay if both parties then agree b/c of the change in one party’s gov’t unacceptable to continue w/ the treaty.
6. Obligation not to Defeat the Object and Purpose of a Treaty PRIOR to its Entry into Force (Article 18)

a. Article 18: A state is obliged to refrain from acts which would defeat the object and purpose of a treaty WHEN:
i. (a) it has signed the treaty or has exchanged instruments constituting the treaty subject to ratification, acceptance, or approval, until it shall have made is intention clear NOT to become a party to the treaty; OR
ii. (b) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided that such entry into force is not unduly delayed.
b. Issues w/ Article 18
i. What does it mean to defeat the object and purpose?

1. Easy examples—would be a violation to…

a. build dam upstream while waiting for ratification of a sharing river treaty;

b. ruin artifacts while awaiting ratification of a return artifacts treaty;

c. Landmine border like crazy while awaiting ratification of an arms/no landmine treaty.

2. BUT what if sold land mines to 3rd party?  Or just put pollution in river?

ii. What to do in interim where sign but not yet ratified?

1. US has signed and not ratified LOTS of treaties—VCLT itself, Human Rights Convention, etc.

iii. Article 18 implies obligations arise BEFORE formal consent of a state (against pure consent theory of int’l law).
1. NOTE—further away from pure consent theory of int’l law MORE controversy.  

7. Rules in a Treaty Becoming Binding on 3rd States Through International Custom (Article 38): nothing in articles 34 to 37 [dealing w/ the rights of 3rd parties under int’l treaties] precludes a rule set forth in a treaty from becoming binding upon a 3rd State as a customary rule of int’l law (if recognized as such).
a. Parties CAN be bound even if never sign treaty—see North Sea Continental Shelf Case below.

8. Treaties and Jus Cogens

a. Jus Cogens—grounded in notion that certain communal rules/morals cannot be contradicted by agreement of the parties (think Ks void for public policy).
b. Treaties Conflicting w/ a Peremptory Norm of General Int’l Law/ Jus Cogens (Article 50—1st Draft of the VCLT)—a treaty is VOID if it conflicts w/ a peremptory norm of general international law from which no derogation is permitted AND which can be modified only by a subsequent norm of general international law having the same character.
i. Problems w/ Article 50

1. Permitted by WHOM?
2. Modified by WHOM?
3. Who decides when norm is violated?  Says who?
c. Treaties Confliction w/ a Peremptory Norm of General Int’l Law/Jus Cogens (Article 53)—For the purpose of the present Convention, a peremptory norm of general int’l law is a norm accepted and recognized by the int’l community of States as a whole as a norm from which NO derogation is permitted and which can be modified ONLY by a subsequent norm of general int’l law having the same character.
d. Article 63:  Jus Cogens TRUMP treaties.
e. Emergence of a NEW Peremptory Norm/Jus Cogens (Article 64):  If a new peremptory norm of general int’l law emerges, any existing treaty which is in conflict w/ that norm becomes VOID and terminates.
9. Breach of a Treaty (Article 60)—Termination or Suppression of the Operation of a Treaty as a Consequence of Its Breach (Article 60)

a. (1) A material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach as a ground for terminating the treaty or suspending its operation in whole or in part;
b. (2) A material breach of a multilateral treaty by one of the parties entitles:

i. (a) the other parties by unanimous agreement to suspend the operation of the treaty in whole or in part OR to terminate it either:

1. (i) in the relations between themselves and the defaulting State; OR

2. (ii) as between the parties;

ii. (b) a party specially affected by the breach to invoke it as a ground for suspending the operation of the treaty in whole or in part in the relations between itself and the defaulting State;

iii. (c) any party other than the defaulting State to invoke the breach as a ground for suspending the operation of the treaty in whole or in part w/ respect to itself if the treaty is of such a character that a material breach of its provisions by one party radically changes the position of every other party w/ respect to the further performance of its obligations under the treat.

c. (3) A material breach of a treaty =, for the purposes of this article, consists in:

i. a repudiation of the treaty not sanctioned by the VCLT; OR

ii. the violation of the treaty not sanctioned by the VCLT.

d. (5) 1 through 3 DO NOT apply to provisions relating to the protection of humans or treaties humanitarian in character.
i. Note—Articles 65 & 66 provide for compulsory but nonbinding conciliation over disputes over the validity or interpretation of treaty.

10. Reservations & the VCLT (see below)

11. U.S. the on VCLT

a. signed it BUT not ratified

b. State department agrees VCLT is largely customary law BUT wouldn’t say which provisions ARE customary law and which ARE NOT.

12. **HELP** Missing Sel. Docs. 49-74 (especially Articles 21-23; 33-37).

ii. The Reservations Regime of the VCLT

1. Reservations and the VCLT

a. Formulation of Reservations (Article 19)—a State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation UNLESS:
i. (a) the reservation is prohibited by the treaty;
ii. (b) the treaty provides that ONLY specified reservations, which do not include the reservation in Q may be made; OR
iii. (c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible w/ the object and purpose of the treaty.
1. **Note—(c) is NOT the traditional rule; the traditional Rule required ALL of the parties to consent before a party could make a reservation.
b. Acceptance of and Objection to Reservations (Article 20)

i. (2)  When it appears from the limited # of negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by ALL of the parties.
1. Qualified echo of TRADITIONAL rule =all states must agree to reservation OR reserving party is NOT party to the treaty.
ii. (4) In cases NOT falling under the preceding paragraphs and unless the treaty otherwise provides:
1. (b) an objection by another contracting State to a reservation does NOT preclude the entry into force of the treaty as between the objecting and reserving States UNLESS a contrary intention is definitely expressed by the objecting State.
a. Must say BOTH “I reserve” AND “as to this provision, I am not bound”
iii. silence = acquiesce (5): ***unless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of 12 months after it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later.
c. Reciprocity (Article 21(1))—A reservation established w/ regard to another party in accordance w/ [the prior articles]: 
i. (a) modifies for the reserving state in its relations w/ that other party the provisions of the treaty to which the reservation relates to the extent of the reservation;
ii. AND (b) modifies those provisions to the same extent for that other party in its relations w/ the reserving state.
d. Reservation ONLY modifies relationship w/ reserving state (Article 21(2))—The reservation does NOT modify the provisions of the treaty for the other parties to the treaty inter se.
e. If oppose reservation, reservation does not apply if do not oppose entry into force (Article 21(3))—When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation.
2. RS §313 (RS Analogue to the VCLT on Reservations)
a. (1) A state may enter a reservation to a multilateral int’l agreement UNLESS
i. reservations prohibited by agreement,
ii. agreement proves only specific reservations not including one made,
iii. the reservation is incompatible w/ object and purpose.
b. (2) A reservation to a multilateral agreement entered in accordance w/ subsection (1) is subject to acceptance by the other contracting states as follows…
i. (a) a reservation expressly authorized by the agreement does NOT require subsequent acceptance by the other contracting states;
ii. (b) where application of the agreement in its entirety among the parties is an essential condition to their consent, a reservation requires acceptance by all the parties;
iii. (c) where a reservation is neither authorized nor prohibited, expressly or by implication.
1. (i) acceptance of a reservation by another contracting state constitutes the reserving state a party to the agreement in relation to the accepting state as soon as the agreement is in force for those states;
2. (ii) objection to a reservation by another King state does not preclude entry into force of the agreement between the reserving and accepting states UNLESS a contrary intention by the objecting state.
c. (3) A reservation established w/ regard to another party in accordance w/ subsection (2) (c) modifies the relevant provisions of the agreement as to the relations between the reserving and accepting state parties but DOES NOT modify those provisions for the other parties to the agreement inter se.
3. Object & Purpose  
a. Is rejection to compulsorily dispute settlement in a human rights treaty incompatible w/ object and purpose?
b. On one hand want FLEXIBILITY—more # of parties, quantity.
c. On the other hand want STRICT approach—same universal right/obligation, quality.
d. Examples

i. A reservation on a genocide treaty that adopts ONLY for state actors and not private actors PROBABLY inconsistent w/ object & purpose b/c private actors CAN be guilty of genocide and b/c states often acquiesce to genocide.  (Class hypo)
ii. A reservation to ratify genocide treaty but to reserve on power of ICJ court to resolve disputes (close case).
1. Yes violates b/c o & p = stop genocide and need enforcement to stop it.
2. No b/c ICJ provision is remedial rather than substantive. 
a. US has a reservation like this to the genocide convention and ICJ found it did NOT violate object and purpose.
e. Ask
i. what is the object & purpose?  
ii. does the reservation directly (indirectly) thwart the purpose?
iii. is the reservation remedial or substantive?
4. General Reservation Issues

a. Can a reserving state be a party if other parties object?
b. What is the effect of a reservation?
c. When does a reservation violate the object and purpose of a treaty?
5. Reservations Hypothetical:  Nuclear Test Ban Treaty of 1963, the parties agree ‘to prohibit, to prevent and not to carry out any nuclear weapon test, explosion, or any other nuclear explosion, at any place under its jurisdiction or control.”
a. State X accedes to the Treaty subject the following reservation:  treaty shall NOT be deemed to inhibit the use of nuclear weapons in armed conflict.  A accepts; B rejects; C remains silent—What is the law among/between these states?
b. First—does the reservation violate the object and purpose of the treaty?

i. Probably no, between purpose of the treaty goal is disarmament and environmental protection.  Reservation still allows disarmament and discourages new weapons with a smaller effect on environment (only in war times).
ii. But perhaps yes, bombs in war still effect the environment and the treaty says “or any other nuclear explosions” so purpose may be to stop nuclear explosions in general—and then violates o & p.
c. Assuming consistent w/ object & purpose go on, 

d. As to A (accepts); A to X
i. Rule of reciprocity—Article 21(1) creates reciprocity w/ regard to the reservation between X and A (X and A can take advantage of the reservation w/ regard to one another).
e. As to B (rejects); B to X
i. Ask—does B oppose entry into force of NTBT for X?

1. If yes opposes entry into force, then there are NO treaty relations under the NTBT between B & X.
2. If no does not oppose entry into force, then the provisions to which the reservation relates do not apply under Article 21(3)—reservation provisions do not apply.

f. As to C (remains silent); C to X

i. Rule of reciprocity—Article 20(5): silence = acquiesce after 12 months; reciprocity between X and C (X and C can take advantage of the reservation w/ regard to one another).
g. A, B, & C to each other (A to B, A to C, B to C)—Article 21 (2)—all the same w/ NO reservation w/ regard to one another.

6. Reservations Flowchart
a. Is X’s reservation inconsistent w/ object & purpose?

b. If NO, then ASK—Does the Country in Question object to the reservation?

i. If NO (country does NOT object), then reciprocity between the two states (BOTH benefit from the reservation).

ii. If YES, then ASK—Does the Country in Question oppose entry into force of the treaty?

1. IF YES, (does oppose entry into force), then no treaty at all between X and Country and Question.

2. If NO (does not oppose entry into force), treaty between X and Country in Q exists BUT NOT reservation clause(s).

c. If YES, then X cannot be a party to the treaty.  

7. Reservation Issues

a. Practically the rejecting party gets the same treatment as (suspension w/ regard to the reservation) as the accepting party under EACH scenario.
b. Multilateral treaty has ALL different obligations w/ regard to one another b/c of reservations.  (VERY TRICKY in real world)
8. Pro-reservation non-binding Opinion (majority view).  Reservations to the Convention on Genocide (Advisory Opinion) (ICJ) (1951)
a. Majority (majority view)
i. focus on consent

ii. convention considered a article on reservations (even though one not implemented)—draft would have allowed limited reservations;
iii. understanding reached by the General Assembly that some states would only sign subject to reservations;
iv. object & purpose of genocide convention = to condemn and punish genocide as a crime under int’l law denying the right of existence of entire human groups (which shocks the conscience of mankind and results in loss to humanity)
1. principles binding customary law ANYWAY;
2. intention = universal in scope
3. W/ such a general scope/purpose = states have NO interest of own
v. Therefore, intention to get AS MANY states to adopt as possible.

1. MUST allow reservations that are COMPATIBLE with the object & purpose of the convention to allow the MOST amount of signatories.
a. to allow objection for minor reservations would thwart that purpose.
b. AND to allow ANY reservation just b/c of state sovereignty would make the treaty’s O&P obsolete.
2. If a state does object to a reservation it ONLY affects the relationship between the reserving & objecting party.
3. A signatory (first step)—may formulate precautionary reservations has no immediate legal effect in regard to the reserving state (just notice of the eventual intent to reserve). 
b. Dissent

i. Need integrity of a treaty—core of treaty = obligation NOT # of signatures;
ii. if don’t like a treaty, then don’t enter into it.
9. Anti-Reservation Non-binding Opinion (minority view).  Human Rights Committee, General Comment 24 (1994)
a. Reservations not be construed as reservations (only interpretation) unless explicitly noted;
b. Reservations that offend peremptory norms are NOT compatible w/ object & purpose;

i. for example, State may NOT reserve the right to engage in slavery, torture, subject persons to cruel & unusual punishment, arbitrarily deprive persons of their lives or arrest and detail arbitrarily, to deny freedom of thoughts, conscience or religions, to presume guilty, to execute pregnant women or children, to permit national, racial or religious hatred, to deny marriage, to deny minorities right to culture, etc.
c. LOTS of limits on reservations (no substantive reservations);

d. CANNOT make a reservation saying there will be no remedy for human rights violations [no prissy distinction between remedy and substance], nor can a State make a reservation on making a report and have it considered by the Committee, not can a State reserve the Committee’s competence to interpret the requirements of the provisions of the treaty;
e. No reservations regarding procedures;

f. NO RECIPROCITY;
g. NO reservation that will defer to domestic law;

h. an unacceptable reservation will BIND the reserving party w/out benefit of the reservation—blue pencil to take out reservation.
i. Reservations must be specific and transparent and refer to a particular provision of the treaty and indicate in precise terms exclusion.
j. Minority view—but maybe lex ferenda, at least in Human Rights area.
10. Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
a. Finland claims reservation is devoid legal effect (blue pencil approach);

b. BUT under VCLT & ICJ opinion Kuwait NOT a party w/ regard to that reservation.

III. Customary International Law

a. General Principles

i. Accepted Customary Law

1. Basic Evidence & Procedure

a. Judgments rendered by a judicial body are res judicata. 

b. Circumstantial evidence is admissible.

2. Estoppel—party that has acquiesced cannot challenge on those grounds later (Preah Vihear).

ii. Usage vs. Custom

1. usages may be conflicting;

2. custom must be unified and self-consistent;  custom = usage that has obtained the force of a law.

3. Custom requires…

a. materially—must be a be a general recurrence or repetition of the acts which gave birth to the customary rule;

b. psychologically—that the recurrence is the result of a compulsory rule; conviction (opinion juris) means usage or practice has crystallized into custom.

iii. RS §102 (comment)
1. “practice of states” includes diplomatic acts and instructions as well as public measures and other gov’t acts and official statements of policy.  Inaction may constitute state practice (when state acquiesces); to crate customary law practice must be general and consistent.  General does not require universality only WIDE acceptance.  NOT binding on state that dissents from development;

2. opinio juris requires a sense of legal obligation; only courtesy or habit NOT sufficient BUT opinio juris may be inferred from acts or omissions (no explicit statement that acting b/c of legal obligation is req’d).  

b. Proving International Customary Law

i. International Customary Law does NOT exist unless it is proved it exists (high threshold)—EVERYTHING is okay, state may act w/in sovereignty, UNLESS there is a customary int’l norm affirmatively proved that limits that sovereignty.  The Lotus Case (Permanent Court of Int’l Justice) (1927)—collision at sea between Turkish and French vessel.  Turkey instituted criminal proceedings against French national.
1. Issue: Who has jurisdiction over the high seas (has Turkey improperly taken jurisdiction in violation of international law)?

2. France’s Argument—Turkey must find permission w/ in int’l law for their actions (to have jurisdiction over French national on high seas) (loser).
a. no permission b/c no territorial control of high seas, nationality of victim insufficient basis;

3. Turkey’s Argument—says France must find a prohibition against what they did in int’l law in order for it to be against int’l law (winner).
a. there is no prohibition on states exercising jurisdiction over persons, property, and acts outside their territory—states can use discretion in this area.

4. Held, RESTRICTIONS on the states/sovereignty CANNOT BE PRESUMED (focus on consent theory of int’l law).
a. Courts have jurisdiction if the EFFECTS are felt in the country (or if one of the elements of the offense)—no int’l prohibition against jurisdiction there.
b. No exclusive jurisdiction of a flag vessel—if effects felt on another country then other country has jurisdiction.

c. Must be a sense of DUTY to have int’l law = mere failure to criminally prosecute (only civil) out of courtesy insufficient.

5. Note—treaty can override a decision of an int’l court (50 years later treaty limits jurisdiction on the high seas).
6. Related Class Hypos on Jurisdiction
a. Send poisoned chocolates from France to Turkey to kill Turkish people—Turkey probably has jurisdiction;

b. Securities fraud—harder case;

c. Nationality of victim alone not enough to ground jurisdiction—French hire American expatriate & sexually harasses in France against US law but not French law—probably NO US jurisdiction.

ii. Customary law exists—no taking by nationalization of foreign assets w/out just compensation.  The TEXACO/LIBYA (TOPCO) Arbitration (1978)—Libya nationalized the petroleum companies. 
1. Issue:  Whether Libya has the right to nationalize a foreign private investment w/out compensation?  (Does nationalizing state have right to apply own law OR does it have to adhere to a customary international standard/some other standard?)

2. Decision

a. Choice of law = determined by K (okay for K to choose law), (1) Libyan law IF common w/ int’l law; if NOT, (2) then where inconsistent common principles of int’l law governed.

b. Sources of Customary Int’l Law
i. (non-binding) UN Resolutions & # of parties 
1. 1962 resolution –permanent sovereignty over national resources BUT pay appropriate compensation
a. voting record—87 votes for, 2 against, 12 abstentions including may 3rd world nations and developed nations;
2. 1974 resolution—nationalization is act related to sovereignty & State maintains jurisdiction over its natural resources as sovereign resources—NO recourse or jurisdiction in int’l law for natural resources of a State after naturalization.  Compensation should be settled under domestic law of naturalizing state AND its tribunals.
a. voting record—108 votes for & 1 against BUT applicable provision; only 86 for, 11 against, and 28 abstentions;  this paragraph HOTLY CONTESTED by Western nations and some developing countries—supported by majority BUT NOT by the developed countries w/ market economies.

3. Voting record for old one better PLUS second resolution political RATHER than legal in character.

ii. Practice of States—general practice vis-à-vis investments requires compensation

c. Held, int’l customary law requires nationalizing state to pay just compensation for nationalization of natural resources (“state responsibility to aliens”).  

i. while there MAY be an emerging norm, not sufficient to have replaced the OLD norm as of yet

d. NOTE—Libya did PAY, complied w/ arbitration judgment. 

3. Difference between TOPCO & Lotus
a. Status of Law—Lotus no int’l law well enough established; TOPCO int’l law well established (state responsibility to aliens) & now require more evidence to overrule (w/ increasing # of NGOs and international courts lots of sources);

b. Time—Lotus too early; TOPCO new norm not well enough established;

c. (perhaps) Bias for Western Nations over Developing nations.

c. Sources of Customary International Law

i. State Practices and Diplomatic Exchanges

1. Failure to object to a practice is a source of int’l law.  

a. Lotus—no pattern of protest when courts took criminal jurisdiction for crimes committed by aliens in other states w/ effects in state claiming jurisdiction.

2. Looks at history of CLAIMS and DEFENSE made by a country.

a. For example, yes we did is, so what?  vs. shocked, didn’t know it happened, it will never happen again.

ii. Treaties in Consistent Form

1. RS §102—unratified treaties

a. Multilateral treaties may codify customary law;

b. Treaty vs. custom—treaty will win if later in time; but a new customary norm will supersede inconsistent treaty obligations.

2. Example, prohibition on torture.

iii. Laws, Constitutions, High Court Decisions in Various Countries

iv. Writings of Publicists

v. Resolutions and Declarations in Consistent Forms

1. Questions for use of UN Resolutions for opinio juris

a. Does UN Resolution address LEGAL subject?

b. Is UN Resolution consistent w/ practice?

c. What is the voting record (general # and types of states that voted yes or no)?

2. Rationale for Use

a. not binding but formative influence in development of int’l law;

b. often first stage before formal treaty;

c. often purports to express already existing customary law;

d. are official expressions of gov’ts concerned and are relevant and entitled to weight in determination of customary international law;

e. (evidentiary even for those not signatories).

vi. Decisions of International Tribunals

vii. Authoritative Compendia or RS of Customary Int’l Law

1. Example, RS of Foreign Relations Law;
2. B/C collected resource of relevant norms.
d. Emergence of Custom (Cases Applying Sources to Distinguish Customary Law)—what does a state have to do to opt out?  How can a state create its own norm?






  



  











i. International law draws inferences from silence AND from ambiguous behavior—estoppel by silence; requires states to state claims affirmatively; estoppel SO powerful can override treaty.  The Temple of Preah Vihear Case (1962) (ICJ)—Thailand and Cambodia (standing in the shoes of France) fighting over a border.  Treaty that states that the border = watershed line.  Parties relied upon map which was NOT the TRUE watershed line—Thailand claims it never claimed the incorrect map; Cambodia claims it did and that that has been the border.
1. Issue:  Border dispute—what to do w/ the incorrect map treaty is based upon and subsequent conduct?
2. Decision

a. Thailand had an opportunity to claim rectification of frontier at Preah Vihear and did not—made complaints about OTHER border disputes and NOT this one (Thailand claims didn’t have to mention b/c not explicitly before the convention—court disagrees);
b. Thailand DID not enter any reservation w/ France w/ regard to use of the map—did not even question map until 1958;

i. BUT must have objected as soon as survey taken and did not.

c. Thailand’s conduct in the disputed area NOT sufficient to claim assumed was in possession (that was why didn’t mention dispute)

i. acts ONLY administrative in character—acts of local, provincial, authorities—such LOCAL acts do not override the consistent and undeviating attitude of the central Siamese (Cambodia) gov’t to the frontier line as mapped.
d. Cambodia sent a note to Thailand about the disputed area—Thailand FAILED to respond; sent another note after independence and still didn’t respond.

3. Held, Thailand is precluded from conduct from asserting did not accept map line (even not on basis of map) by conduct—Temple is in Cambodia.

a. NOTE—3rd parties actions CAN be evidence of boundaries (examples, corporations, small localities, grazing rights, etc.), but here just insufficient in light of entire record.

4. Rationale, stability and finality in borders; punishes stonewalling.
ii. Consistent objection to a customary norm from the inception of the norm allows a State to opt-out.  The Norwegian Fisheries Case (UK v. Norway) (ICJ) (1951)—border dispute over where the international waters begin and Norway’s coastal waters end.  

1. UK = border equals the low-water mark (except for bays) b/c that is the int’l norm.  

2. Norway = northern territorial waters on basis of straight baselines drawn along the most seaward points of the islands (the “skjaergarrd”) which line the coast.  objection to norm
3. Issue = relevant low water mark mainland or the skjaergarrd?

4. Decision
a. Low water mark @ 4 miles is the breath of the territorial sea;

b. Norway has a special coast full of islands (“skjaergarrd”);

c. Delineation of sea areas has an int’l aspect—not solely up to states;

d. Norway has objected historically to the norm (since 1812);

e. Acceptance of French gov’t in past due to Norway’s particular coast and UK has accepted/never objected in past;

i. UK as maritime power cannot feign ignorance—even if was ignorant own fault (should have known).

f. The Norway system is a well-defined and uniform system adopted and consistently adhered to in opposition to the customary norm.

5. Held, straight baselines from the skjaergaard are okay as long as reasonable in the general direction of the coast b/c Norway was a persistent objector from the beginning of the customary int’l norm governing int’l waters.

e. Customary Int’l Law Applied in US Courts

i. Basics

1. Article 1—Congress the power “to define offenses against the law of nations” (not widely invoked)

2. Most agree President has wide-ranging authority to declare official US positions on customary int’l law.  (State Dept.)

3. Courts may use int’l law to interpret domestic law.

4. If there is NO controlling statute, customary int’l law wins.

5. If Congress clearly overrides customary int’l law, then Congress wins.

6. BUT often courts interpret statues in line w/ int’l law (Charming Betsy principle—save the treaty/save int’l law).

ii. US courts can turn to customary int’l law to answer domestic questions—thou shalt not seize fishing vessels in times of war.  The Paquete Habana, US (1900)—fishing vessels under Spanish flags w/ no arms or ammunition and no attempt to run blockade (w/ no knowledge of war or blockade until stopped) seized and taken to Key West where vessels sold by US merchants.  Unlawful seizure under int’l law; therefore, unlawful under US law.
1. Majority

a. Ancient rule of nations = coast fishing vessels pursuing their vocation of catching and bringing in fresh fist exempt from capture as prize of war (not including fish cured or vessels that aid the war effort at all);
b. Source = history of practice (since English orders in 1806-1810) even though recently contested;

c. International law is part of our law AND must be ascertained and administered by the courts of justice where no treaty or controlling statute exist;
d. Source = presidential proclamation of war to be “upon principles in harmony w/ the present views of nations and sanctioned by their recent practice.”

iii. Deliberate torture perpetrated under color of official authority violates universally accepted norms of the int’l law of human rights regardless of the nationality of the parties—§1350 of the Alien Tort Claims Act provides federal jurisdiction for a Tort in violation of the law of nations.  Filartiga v. Pena-Irala, 2nd (1980) Death by torture of Paraguayan citizen by Paraguayan police officer IN Paraguay.  Tried to get justice in Paraguay to no avail—no conviction despite police officer’s confession.  Sister (citizen) sues under Alien Tort Act (tort in violation of the law of nations)
1. Lower Decision:  dismissed b/c no jurisdiction—law of nations does not include law governing a state’s treatment of own citizens.
2. Issue:  Does the law of nations prohibit a state’s torture of its OWN citizen?

3. Majority

a. Sources

i. US Precedent—Habana for noting that notion of comity turned to a settled rule of law by the assent of civilized nations; Courts must interpret int’l law as it is TODAY.
ii. Treaties (which US is NOT a party)—shows uniform state practice and agreement on the prohibition of torture.
1. American Convention on Human Rights
2. European Convention on Human Rights

3. Universal Declaration of Human Rights

iii. Treaties (US party)—UN Charter—treatment of own citizens matter of int’l concern; applicable even though no wholly self-executing.

iv. UN Resolutions (NOT binding) (e.g., Declaration on the Protection of All Persons from Being Subject to Torture)
1. important b/c…(if have all 3 good case for customary int’l law)

a. intended to declare custom; 

b. adopted by consensus; 

c. evidence in practice of states.

v. Defenses by Non-conforming States (State Practice)

1. NO dissent that torture is okay—no one says, hey, I have the right to torture my citizens (even if they do it);
2. torture is illegal on everyone’s books.

3. CANNOT allow un-claimed state practice (that torture happens but no one admits it) to trump legitimate treaties PLUS prosecution of torture and formal revocation

vi. Publicists—affidavit on int’l law at the time
vii. Government (exec. branch) Amicus Brief—persuasive but not determinative—gov’t would be embarrassed if a US court did not find torture violated int’l law
b. “General assent of civilized nations” = stringent command.

c. Here, norm is clear and ambiguous and no difference between aliens and citizens B/C there are few, if any, issues in int’l law so united as the limitations on a state’s power to torture 

iv. To define “tort” look to int’l law that becomes a part of the common law of the US upon adoption of the Constitution.  (On remand) Filartiga v. Pena-Irala, E.D.N.Y. 1984—default for Δs; Issue = choice of law.
1. Must use int’l law for int’l law to have effect (not trumped by inconsistent domestic law)—where nations of the world have adopted a norm in terms so formal and unambiguous as to make it int’l law the interests of the global community TRANSCEND those of any one state;

2. Looks to Paraguayan law—which prohibits torture as a remedy for int’l law.  BUT only official law—just b/c assumed would not hold responsible for acts (unofficially) that does not get Pena off under Paraguayan law applied in US courts.
3. BUT applies punitive damages even though none in Paraguay.

a. not usual for punitive damages in int’l tribunals (usually b/c against a state for individual’s actions but here against individual not state);

b. and sometimes punitives are awarded where punishment is appropriate for violating int’l law—torture counts.

4. Punitives essential and proper in order to give the effect of the objective of int’l prohibition against torture.

v. Result of Filartiga Holding

1. Alien Tort Claims Act has spurred similar domestic actions;

2. Have been successful BUT enforcement of damages ($) problematic;

3. Used against corporations—enforcement less of a problem.

4. TUPA—extended Filartiga holding to US citizens; assures US citizens also have rights; obligations to exhaust local remedies before going through US courts.

5. Cross reference to Siderman Case—going after gov’t for money from individual acting in concert w/ usually unsuccessful b/c of immunity; Siderman exception.

f. Liability of Individuals & Corporations 

i. Some violations of int’l law exist whether Δ acts as an individual OR in concert w/ gov’t.  Kadic v. Karadzic (F.3d) (1995)—Πs suing for Δ-Bosnian-Serb leader for genocide, war crimes, and crimes against humanity.
1. Proc History:  dismissed for lack of SMJ; int’l law hasn’t evolved to impose international obligations on individual citizens—not in concert w/ Serbian Republic.
2. Issue:  Can people acting individually, and not in concert w/ the gov’t, violate int’l law?

3. Majority

a. Facts

i. Karadizic is President of self-proclaimed Bosnian-Serb republic w/in Bosnia-Herzegovina which exercises control over large parts of territory, commands Bosnian-Serb military forces, commands systematic human rights violations.

ii. Πs sue for genocide, rape, force prostitution & impregnation, torture, other inhuman treatment and wrongful death.

iii. Karadizic was served in Manhattan.

b. Sources (of customary law)
i. Early prohibition against piracy, then slave trade—precedent.

ii. Executive Branch has said private person may be found liable for genocide, war crimes, and other violations of human rights.

iii. RS (publicists)—individuals may be held liable for primacy, war crimes and genocide.

iv. Congress’ intent
v. Genocide—YES 

1. UN declarations;

2. Treaties on Genocide (Genocide Convention)—extends to individuals;

vi. War Crimes—YES 

1. Geneva Conventions—ratified by 180+ nations—includes rules of war for “insurgent military groups”

vii. Torture & summary execution—requires state actor (remand to determine if state actor or not)

1. precedent for official torture;

2. Treaties—requires state actor

3. statute—torture/victims act requires under color of law

c. Held, certain violations (genocide & war crimes) violate int’l law whether performed by an individual or in concert w/ govt.

d. Requirements for State Actor (for torture claim)
i. Was the actor (Karadzic) the state/member of gov’t?

1. state = defined territory and permanent population under its control and involves in relations w/ other entities

2. RS—any gov’t if in ACTUAL control/sovereignty = de facto gov’t.

ii. Was the actor (Karadzic) acting in concert w/ or under color of law of a foreign state?

1. “color of law” = a private individual who acts together w/ state officials or w/ significant state aid (from §1983 civil rights legislation);
2. look to agency law

e. §1331—no decision on whether §1331 provides independent SMJ

f. Personally Service—OK 

i. served OUTSIDE the HQ district of the UN and engaged on non-UN business;  

ii. status as invitee of UN does not make him immune from service process except in narrowly defined circumstances.

iii. Sources—UN treaty & State Department.

g. NO head of state immunity b/c not head of state (yet)

h. Justiciability

i. Not every case touching foreign relations is non-justiciable (Baker v. Carr—are manageable standards);

ii. Must weigh factors on a case-by-case basis;

iii. To be NON-justiciable requires

1. textually demonstrable constitutional commitments to a coordinate branch of gov’t;

2. lack of judicially discoverable standards;

3. impossibility of deciding w/out initial policy determination;

a. 1 through 3—committed to judiciary b/c based on universal violations of int’l norms w/ judicially manageable standards.

4. impossibility of court’s undertaking independent resolution w/out expressing lack of respect for coordinate branches;

5. unusual need for deference to a political decision already made;

6. potentiality of embarrassment from multifarious pronouncement by various departments on 1 Question.  

a. 4 through 6—No prior decisions

7. **no more suitable forum.

i. Doubt the acts of EVEN a state official taken in violation of nation’s fundamental law and wholly ungratified by that nation’s gov’t could properly be characterized as an act of state.  (cross reference to ACT of STATE section).

i. And here from our gov’t is okay w/ Karadzic as Π.

ii. And act of state doctrine no on appeal.

4. A multi-national corporation that makes business decisions on human rights violations MAY be subject to liability for acts done in foreign countries under the Alien Tort Claim Act.  Doe v. Unocal Corp (C.D. Cal 1997)—Πs seek injunctive and compensatory relief for alleged violations of int’l human rights violations perpetrated in furtherance of Unocal, Total and MOGE’s joint venture-pipeline.  In building drilling stations the military in Burma relocated and enslaved villages for the pipeline.  Military and MOGE get FSIA; NOT indispensable parties
i. Majority

ii. SMJ over Πs claims against remaining Δs (corporations) exit under the Alien Tort Claim Act (ATCA)—corporations DO have obligations under int’l law;

iii. prudential act of state of concerns NOT preclude Πs claims;

iv. Joint Actors sufficient to meet state actor req’d if state is willful participant (such as conspiracy)

1. Here, Πs allege joint venture & working in concert to use forced labor for gas pipeline project.

v. If slave trading and forced labor, NO State actor req’d.
1. Here, sufficient allegations of slave labor for slave trading.

vi. NOT precluded by Act of State doctrine b/c it would interfere w/ foreign policy efforts (cannot directly invoke b/c not State)—nations CANNOT assert a right to torture or enslave own citizens.

vii. If Πs can prove that company acted w/ gov’t to deprive Πs of rights and to further their financial interests, okay.

viii. AND Πs pled sufficient facts to override motion to dismiss;

1. NOT barred by SOL b/c factual questions over tolling.

b. NOTE—Unocal won at SJ, then rev’d by 9th for jury to decide if UNICAL facilitated the human rights violations (SO fact dependent SJ not often appropriate)

5. Developing Standard for Corporation Liability
a. On remand, district Court set STANDARD for company liability—

i. shared goal or joint action alone insufficient;

ii. requires participated or influenced the unlawful conduct (conspired or controlled) MORE than knowledge.

iii. 9th en banc, (2 for aiding and abetting, 1 for MORE)

iv. aiding and abetting by subjecting Πs to forced labor;

v. in furtherance of joint venture

b. on SJ, then STANDARD requires (compared to Nazi camps)

i. knowledge & approval;

ii. Participation or cooperation in the forced labor practices (some control or active steps);

iii. benefit

c. waiting for ENTIRE 9th to rule…

g. Relationship between Customary Int’l Law & Treaties

i. Possible for a treaty to bind non-signatories if ALL factor met—not met here.  North Sea Continental Shelf (ICJ) (1969)
1. Issue:  Denmark, Netherlands & Germany trying to determine shares of the Continental shelf.

2. Dutch:  customary int’l law (Geneva Convention where Germany NOT a party) says basic rule is if have opposite states or adjacent states split continental shelf in half; claims treaty binds EVEN non-signatories.

3. Germany:  no, treaty not binding to them AND does not apply to the landscape.

4. Decision

a. For a treaty to bind non-signatories must become CUSTOMARY law and fulfill ALL following 3 FACTORs:
i. (1) Treaty provision must be fundamentally “norm-creating” in character such that regarded as forming basis of a general rule of law;
1. Here, Art. 6 did not pass b/c allows for special circumstances and reservations (but see prohibition against torture where NO reservations allowed).

ii. (2) Widespread participation [state practice]—extensive and uniform state practice from states whose interests are affected;

1. Here, not widespread enough, not enough ratifications.

2. Whose interests are “specially affected”?

a. most powerful states;
b. those most disadvantage by the norm.

iii. (3) Passage of Time—some time must pass--

1. Here, not enough time, only 5 years since effect; could be less if more state practice but there isn’t.

a. NOTE—where there is lots of state practice, less passage of time is needed.

b. Danish won on principle BUT lost here b/c did not fulfill factors.

ii. Question on the legality of nuclear weapons in customary law.  Nuclear Weapons Case (ICJ) (Advisory Opinion) (1996)
1. Decision

a. lots of treaties on acquisition, manufacture, possession, deployment and testing w/out addressing for THREAT or USE—therefore, foreshadowing but NOT a prohibition;

b. state practice—states not to use nukes in specific zones BUT still reserve right in certain circumstances;

c. UN resolutions all agree for disarmament BUT reserve right to use in conflict AND deterrence important on other hand;

d. BUT int’l law prohibits unnecessary/un-proportional harm to civilians;

e. AND int’l law prohibits unnecessary suffering to combatants—States do not have unlimited free choice in weapons use.

2. Held, NO customary rule proscribing the use of threat or use of nuclear weapons per se (11 to 3);

3. Held, a threat or use of force by means of nuclear weapons that is contrary to Art 2, para. 4 of the UN Charter that fails to meet req’ds of Art 51 (self defense) is unlawful (unanimous)—certainly NOT okay if not for self defense;

4. Held, a threat or use of nukes should also be compatible w/ the req’ds of int’l law applicable in armed conflict, particularly w/ those principles and rules of int’l humanitarian law, as well as specific obligations under treaties which expressly deal w/ nukes (unanimously);
5. Held, threat or use of nukes would generally be contrary to the rules of int’l law in armed conflict AND contrary to principles of humanitarian law BUT cannot conclude definitively if self defense would violate customary int’l law (7 to 7—President deciding vote).

6.  Dissent—should have looked more at the security council as nuclear powers and their state practices out to matter most—should have looked at the broad tolerance of nukes by nuke powers.

h. Black Letter Law in Domestic Courts

i. Domestic statues MUST be read in light of int’l law [UNLESS Congress explicitly said to ignore int’l law].  Paquete Habana
ii. Alien tort claims act (ATCA) applies to torture of aliens in another country.  Filartiga
iii. Violation of int’l law does not require a state actor to sue under ATCA.  Kadic 

iv. Companies can be sued under ATCA—standard in the air.  Unocal
v. Treaties can give rise to custom—3 factors 1) norm-creating, 2) widespread state practice, & 3) passage of time.  North Sea Continental Shelf 

IV. International Organizations as “Creators” of Law
a. International Organizations Basics

i. Created by treaty for purpose of accomplishing shared social or economic goals—forum for ideas; carry out research and projects.
1. World Health Organization—to assist in reduction of disease;

2. World Bank—money for int’l capital markets and loans for economic development projects;

ii. Create law (lex ferenda – emerging norms).

1. For example, UN Security Council has authority to impose legally binding $ sanctions;

2. ICAO has authority to impose safety regs. for aircraft and air navigation.

3. Also propose general standards or rules for States to adopt or Ks to adopt.

4. International Law Commission—draws treaties

iii. Special Regional Entities

1. UN or European Union—may also per persons under int’l law.

2. UN—for int’l peace and security
a. General Assembly main organ.

b. Each member-state has one vote.

c. Important matters require 2/3 majority; others simple majority.

d. Security Council primary responsibility for maintaining int’l peace—15 members (5 permanent—China, France, Russian Federation, UK and US and 10 rotating for 2 year terms); procedural matters require 9/15 and substantive matters require 9 votes and 5 permanent members—any permanent member may veto.  Council has the POWER.

e. ICJ—principal judicial organ at the Hague.

f. Lots of NGOs (inter-governmental orgs) related to the UN.

3. IMF—world’s central monetary institution and forefront for cooperative int’l debt strategy; promotes int’l monetary cooperation and stability in foreign exchange; members pay in and then that determines how much it draws and voting power.

4. World Bank—goal to provide long-term financing to countries in need of reconstruction after WWII; now developing nations to sustaining development; makes loans; must be member of IMF to be member of World Bank.

5. US strongly supported IMF & World Bank and still does.

6. Word Trade Organization (WTO)—to help implement and facilitate trade agreements (goals of GATT); forum for future trade negotiations; consensus determinations; except ¾ for interpretation and waiver of obligations of member; GATT members original members of WTO.

7. General Agreement on Tariffs & Trade (GATT)—trade agreement to promote trade liberalization through elimination of tariffs and other barriers.  Members must 1) apply trade barriers on non-discriminatory basis, 2) limits tariffs on specific items; 3) refrain from circumventing trade through other barriers; 4) settle trade conflicts via consultation and dispute resolution.

8. EU—common trade policies; int’l market w/ free movement of goods, capital, persons, and services; Euro currency.

9. Emerging Regional Organizations 
a. Organization on Security & Cooperation in Europe—all European states; cooperation on pan-European development and environment; consensus minus one for human rights violations.
b. Association of SE Asian Nations—9 rapidly developing for economic growth; social progress and cultural development; peace and stability, etc.

c. Asia-Pacific Economic Cooperation—fight global protectionism, increase regional economic cooperation, preserve world’s liberal trading system.

d. Organization of American States—for western hemisphere to purse economic cooperation, human development, and security.

e. Organization of African Unity—loose association of independent African states to respect the sovereignty and territory of each state, not interfere in other states, peaceful settlement of disputes, dedication to emancipation of all dependent African territories. 

b. UN and the Law of Force

i. UN Charter (1945)—ONLY some types of force are legitimate.  
1. Article 2

a. ¶ 1 –based on sovereign equality of ALL members.

b. ¶ 3—all members shall settle their int’l disputes by PEACEFUL means in such a manner that int’l peace and security not endangered.

c. ¶ 4—all members shall refrain in int’l relations from threat or use of force against territorial integrity or political independence of any state or in any manner inconsistent w/ UN.

d. ¶ 7—nothing contained in Charter shall authorize UN to intervene in matters essentially domestic jurisdiction of any state.

2. Article 51 (NOT a suicide pact)

a. Nothing prevents right of self-defense if armed attack occurs until Security Council has taken measures to maintain int’l peace and security.  Self-defense shall be immediately reported to the Security Council and shall not affect authority of the SC to restore int’l peace.
3. Article 39—SC shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations or decide what measures shall be taken to maintain/restore int’l peace.
4. Article 41 (non-force)—SC may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon members of the UN to apply such measures—such as economic sanctions and severance of diplomatic relations.
5. Article 42 (force)—if 41 non-force doesn’t work, SC may use force (blockades, etc.) necessary to maintain & restore int’l peace and security.
6. Article 52(1)—nothing in the present charter precludes the existence of regional arrangements or agencies for dealing w/ such matters relating to the maintenance of int’l peace and security if consistent w/ UN.
7. Article 53(1)—SC shall, where appropriate, utilize such regional arrangements or agencies for enforcement under its authority.
8. An intervention MAY proceed w/out prior approval of the Security Council when

a. the SC finds a threat to the peace (target gov’t threat to peace);
b. target gov’t refuses to abide by the demands of the SC (target gov’t stonewalls);
c. ! MISSING !

d. those states use force that is necessary and proportionate (proper amount of force);
e. the SC does not condemn intervention (SC acquiescence).
9. Matters Essentially Domestic

a. Getting smaller and smaller—environment, human rights of own citizens, ALL int’l concerns.

b. Zone of state discretion is decreasing.

10. North Atlantic Treaty (1949)

a. Article 1—to set forth Charter of UN to settle any int’l disputes by peaceful means;
b. Article 5—agree armed attack against one or more of them shall be considered attack against them all; each collective right of self-defense by Article 51; report to SC Council.
ii. Justifications for Use of Force

1. Self Defense

a. Of another country?  Our place to step in?
b. Instant, overwhelming, leaving no choice of means and no moment for deliberation threat? (Caroline incident, 1842)
c. Pre-emptive self-defense? (new norm? BUT all UN objected)
2. Humanitarian Intervention (Regime Change)

a. When employed humanitarian justifications? Before or after the force?
b. What are the motivations?

c. Is there a legitimate humanitarian reason (not just excuse)?

d. When are the human rights violations sufficient?

e. When are the motives sufficiently human rights related?

f. Is their a humanitarian solution (what to do when get in there)?

iii. **HELP Sel. Docs. 7-10 (UN Charter, Arts., 23-32), 11-14 (Arts. 39-51) 901-20**

c. Int’l Law and the Wars in Kosovo, Afghanistan & Iraq
i. Kosovo

1. Self-defense—unlikely

a. Not a member of the UN AND did not attack NATO member.

b. No pre-emptive self defense in Art. 51—for example, in 1981, Israel attacked a nuclear reactor in Iraq and got a lot of shit even though justified w/ preemptive self defense.

2. Human rights—more compelling.

a. involves internal conflict (Art. 2, ¶ 7);

b. textual problem—Art. 2, ¶4 prohibits force w/out exception for human rights;

c. nothing in human rights treaties authorize military intervention for human rights violations;

d. DO NOT believe in the humanitarian reason—fig leaf for real reason;

e. Natural law argument (for)—when violate human rights state gives up right to sovereignty.  

f. Kuwait different b/c UN approved; East Timor different b/c invited the UN in—here went around UN Security Council.

ii. Iraq

1. Self Defense—unlikely under int’l law
a. Of Kuwait—material breach of cease-fire resolutions (continued self defense of Kuwait) BUT SC has occupied the field.

b. Of US—must show threat is “instant, overwhelming, leaving NO choice of means and no moment for deliberation” (Caroline incident)

i. pre-emptive self defense (Bush doctrine) UNKNOWN at int’l law AND other states objected (not new norm);

1. that Iraq’s support of terrorism triggered pre-emptive self defense;

ii. Went AROUND UN Security Council.

2. Human Rights

a. Saddam is arguably the only man in the world who has committed every crime w/in jurisdiction of Int’l Criminal Court;

i. US claimed Iraq’s massive violations of human rights in itself justified regime change;

b. BUT—legality of humanitarian intervention is controversial (legitimacy of intervening for purpose of changing gov’ts is doubtful);
c. HI generally limited to protecting nationals after entering;

d. HI requires MEANS to match ENDS;

e. Slippery slope—why not have regime change wherever human rights violated.

i. BUT Steinhardt—cannot use slippery slope to fail to address the easy case of egregious human rights violations.

3. “Loaded Gun” Theory

a. Resolution 678 (1990)—authorized member states to use “all necessary means” to restore peace and security after Iraq’s invasion of Kuwait.

b. Res. 687 (1991)—adopted after Iraq was expelled from Kuwait, imposed cease-fire agreement, including must DISARM.

c. SC repeatedly declared Iraq in material breach—failing to disclose, discontinue, and destroy weapons of mass destruction;

d. Continuing material breach REVIVED authorization under 678 to use force.

e. Responses & Problems w/ Loaded Gun Theory

i. Res. 678 authorized force turned on Iraqi non-compliance w/ resolutions existing as of that date;

ii. Res. 687 created a permanent cease-fire that terminated Res. 678 authority and imposed alt. remedy for enforcement of weapons inspections;

iii. EVEN IF a mat’l breach of Res. 687 could resurrect use of force, it is for 

1. (1) UN to determine breach warrants force; AND

2. (2) limited to enforcement of Res. 687 and NOT “regime change”
iii. Afghanistan 
1. For Afghanistan, if 9/11 hadn’t happened, unlikely that world would’ve intervened.  The least compelling rational for intervention is Chapter VIII – out in both Afghanistan and Kosovo.  As for Chapter VII, don’t have explicit authority of force (as did in Bosnia and Korea).  
2. 1999 Security Council Resolution 1267 – concern with human rights violations of women and girls, and sale of opium (violation of custom), also condemning training of terrorists.  Acting under Chapter VII, breach of peace that triggers maximum authority.  They insisted that Taliban comply, deny aircraft and seize funds.
3. Thus, 2 years prior to 9/11, the Security Council already imposed sanctions under Chapter VII against Taliban regime, and found threat to the peace long before the attack
4. On 9/12/01, the Security Council unequivocally condemned actions – regarded as threat to international peace and security.  This is the full power of the Security Council
5. On 1/02, they reaffirm the condemnation and Resolution 1390 specifically names the Taliban and Al Qaeda.  Also acting pursuant to Chapter VII, where they are reaffirming legal context in which it operates.  Also, expand earlier sanctions on Bin Laden – freezing funds, prohibiting supplies, etc.  This is an expression of non-forcible measure under Article 41 (not force like korea/bosnia).  

6. This could qualify as acquiescence, but not perfect fit like before b/c no NATO

d. The Yugoslavian & Rwandan War Crimes Tribunals as Chapter VII Measures

i. London Charter (1945)—created int’l criminal tribunal for crimes against peace, war crimes, crimes against humanity.
1. Article 7—The official position of the Δs, whether heads of state or responsible officials in gov’t departments, shall not be considered as freeing them from responsibility or mitigating punishment
a. A superior officer is responsible for 

i. an act committed by a subordinate;
ii. he/she knew or had reason to know the subordinate was about to commit or did committee;
iii. AND superior failed to take the necessary and reasonable measures to prevent or punish subordinate.
iv. KNOWLEDGE + POWER = responsibility.
2. Article 8 (same as ICTY)—an inferior officer who acted pursuant to orders of superior still responsible criminally—but may go to mitigation of punishment if Int’l tribunal determines justice requires.
ii. Yugoslavia & Rwanda—created int’l criminal tribunal for genocide, crimes against humanity, war crimes and grave breaches (=willful killing, torture or inhuman treatment, willfully causing great suffering or serious bodily injury or health injury, unlawful deportation, taking hostages, extensive destruction and appropriation of property not justified by military necessity and carried out unlawfully and wantonly).
iii. Ad Hoc Courts and Chapter VII of UN Charter (Int’l Constitutional Law)
1. Was the Security Council intended to establish a standing international court?

a. UN Charter, Art. 39—SC hall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations or decide what measures shall be taken in accordance w/ Articles 41 & 42 to maintain or restore int’l peace & security.
b. Measures available under 41 “may include complete or partial interruption of economic relations and of rail, sea, air et cetera means of communication, and the severance of diplomatic relations. 
c. Does the specification of one under 41 exclude the other (a criminal tribunal)?
2. Found establishment of Int’l Criminal Tribunal by SC w/in power of UN Charter.  Excerpt from Decision on Motion for Interlocutory Appeal on Jurisdiction, Prosecutor v. Tadic (International Criminal Tribunal for former Yugoslavia) (1995)
a. SC plays pivotal role and exercises WIDE DISCRETION under Article 39 (not unlimited though);
b. Armed conflict of Yugoslavia clearly falls w/in breach of peace and even if internal STILL threat to the peace;
c. ¶ 31—Art. 39 channels broad and exceptional powers of the SC—powers coercive and mandatory, 
d. ¶ 35—reference to 41 & 42 NOT limiting but illustrative;
e. Can an executive body delegate judicial powers?

i. akin to emergency police action rather than judicial (¶33);
ii. “may” means language in 41 only illustrative for non-force examples (¶35);
iii. the SC has resorted to the establishment of a judicial organ in the form of an int’l criminal tribunal as an instrument for exercise of its own principal function of maintenance of peace and security—to restore and maintain peace in former Yugoslavia (¶38).
f. Since purpose for peace—cannot examine whether achieved purpose to determine whether or not legitimate (¶39).
g. Arguments for Defense

i. tribunals have NOT succeeded in bringing peace to Balkans proves UN SC misinterpret its Charter VII powers;
ii. NO judicial process can be meaningful or fair if an acquittal potentially threatens int’l peace and security;
iii. obligation to cooperate w/ the Prosecutor’s Office is too hard a hit on state sovereignty and cannot be derived from the obligation to “cooperate” w/ UN SC’s “decisions” (UN Charter, Art. 25);
iv. Legitimacy of establishing the tribunals is a non-justiciable political Q.
iv. Yugoslavia

1. Statute of the Int’l Tribunal for the Prosecution of Persons Responsible for  Serious Violations of Int’l Humanitarian Law Committed in the Territory of Former Yugoslavia (1993)—UN Security Council adopted Resolution to create Int’l Criminal Tribunal for Yugoslavia (ICTY)
a. Article 1—power to prosecute persons responsible for violations of int’l humanitarian law committed in former Yugoslavia since 1991.
b. Article 2—power to prosecute for following acts (see page 123 supplement);
c. Article 3—power to prosecute for violating customs of war.
d. Article 4—Int’l Tribunal power to prosecute for genocide.
e. Article 5—power to prosecute wrongs against civilian population.
2. Found establishment of Criminal Tribunal w/in power of the Security Council.  Excerpt from Decision on Motion for Interlocutory Appeal on Jurisdiction, Prosecutor v. Tadic (International Criminal Tribunal for former Yugoslavia) (1995)
3. 1997—Busko Tadic convicted to persecution and maltreatment in several internment camps; first ever trial of ethnic cleansing; 20 years imprisonment.
4. 1998—21 indictments against 59 individuals
v. Rwanda

1. November 1994—UN Security Council provided for tribunal to prosecute genocide and other ward crimes in Rwanda;

2. June 1998—29 of 32 individuals indicted in custody (including president and vp of formerly ruling party);

vi. One sided—only criminal tribunals for the losers?

1. Nuremburg was; 
2. BUT were Bosnian AND Croatian war criminals.
vii. **HELP Sel. Docs. 897-900**

V. Int’l Dispute Settlement 
a. Negotiation, Mediation & Conciliation (skim)—intervention @ invitation of parties, uses law to resolve disputes, creates large digests of state practice, creates norms of customary int’l law from a narrow set of facts (and may be extrapolated to other non-identical factual scenarios.
i. Negotiation—employed frequently b/c resolves disputes through settlement.

1. Consultation—early negotiations to make slight modifications, before any formal action when a state thinks actions may harm or affect another state.

2. Usually through normal diplomatic channels (such as summits, etc.).

ii. Mediation—parties unable to resolve dispute and ask 3rd party to determine an acceptable conclusion, solutions, suggestions, etc.; only as effective as parties wish; limited to specific situation.

iii. Conciliation—method for settlement of int’l disputes to which a Commission set up by the Parties, either permanently or ad hoc, to deal w/ a dispute, proceeds to impartial examination of the dispute and attempts to define terms of settlement (close to arbitration)—is “susceptible of being accepted” by the parties BUT not binding on them.

b. International Court of Justice—genuine role in settling int’l disputes and decisions are cited (even though own statute says no precedential value) and even though sometimes nations walk out.  [Even though US has never submitted to jurisdiction under an int’l court there is a world BEYOND the US.]
i. UN Charter   
1. **Articles 92 through 96**

2. ALL members of the UN are parties to the ICJ statute.

ii. ICJ Statute 

1. Article 2—appointed for independence and moral character and competence in int’l law (but openly political process);

2. Article 34(1)—ONLY states MAY be parties.
3. Article 35(1)—Court shall be open to the states parties to the present statute.

4. Article 36(1)—the jurisdiction of the Court comprises… 

a. all cases which the parties refer to it (VOLUNTARY/compromis—by agreement to submit for a particular dispute); AND

i. example, may ask court to resolve a particular dispute OR just ask what law to apply.

b. all matters specially provided for the in the charter of the UN or treaties in force (MANDATORY/compromissory clauses—a provision of a treaty requiring submission of future disputes under treaty to ICJ). 

i. often in human rights treaties
5. Article 36(2) The Optional Clause—the States parties to the statute may at ANY time declare that they recognize as compulsory and w/out special arrangement the jurisdiction of the Court in ALL legal disputes concerning;

a. the interpretation of a treaty;

b. any Q of int’l law;

c. existence of any fact which would constitute a breach of an int’l obligation;

d. nature and extent of the reparation to be made for the breach of an int’l obligation.

6. Article 36(3)—may be made unconditionally OR on condition of reciprocity OR for certain time.

7. Article 36(4)—deposit declarations w/ Secretary-General of the UN who will send copies to parties;

8. Article 36(5) Transferred Jurisdiction—declarations under article 36 of the Statute of Permanent Court of Int’l Justice which are STILL in force shall be deemed, as between parties, to be acceptances of the compulsory jurisdiction of the ICJ for period to fun and w/ terms;

9. Article 36(6)—COURT decides whether COURT has jurisdiction.

10. **Articles 37**

11. Article 38—Court shall apply

a. int’l conventions establishing rules recognized by contesting states;

b. int’l custom—evidence by general practice accepted as law;

c. general principles of law recognized by civilized nations;

d. judicial decisions and teaching of highly qualified publicists of various nations (as subsidiary means).

12. Article 59—NO binding force except to parties in particular case.

iii. The Optional Clause, Walking Out, Reciprocity
1. United States & the Optional Clause: Round I (1946)

a. US accepted optional clause w/ regard to States accepting SAME obligation FOR treaties, Qs of int’l law, fact for int’l law breach AND reparation for int’l law breach BUT NOT to apply to

i. disputes the solution of which parties shall entrust to other tribunals by virtue of agreements already in existence or which may be concluded in the future;

ii. disputes w/ regard to matters which are essentially w/in the domestic jurisdiction of the USA as determined by the USA [“self-judging reservation” or “Connally Amendment];

iii. disputes arising under a multilateral treaty UNLES (1) all parties to the treaty affected by the decision are also parties before the Court, or (2) the USA specially agrees [“Vandenberg Amendment].

b. Remain in force for 5 years and then after until the expiration of 6 months then notice may be given to terminate the declaration.
2. United States & the Optional Clause: Round II (1984)—Nicaragua v. US (ICJ) (1984)—Nicaragua sued US for support of the Contras and using military forces in Nicaragua’s affairs (100K soldiers on Honduras border).
a. ICJ Jurisdiction

i. Nicaragua recognized compulsory jurisdiction of the Permanent court of Int’l Justice in 1929;

ii. US—notified would NOT comply w/ declaration of 1946 will NOT apply to conflicts w/ any Central American State or arising out of or related to events in Central America; shall take effect IMMEDIATELY and remain in force for 2 years (to foster dispute settlement process) on April 6, 1984; sued 3 days later by Nicaragua.
b. Decision

i. Had Nicaragua accepted the compulsory jurisdiction of the ICJ? YES

1. Nicaragua’s Declaration of 1929 accepted PCIJ’s Optional Clause via telegram—BUT instrument of ratification was never deposited.

2. BUT absence of formality DID NOT exclude operation of 36(5) jurisdiction b/c constant acquiescence in UN publications relating to optional clause PLUS signed and ratified UN Charter—should not elevate form over substance.

a. issue (5 justices said no jurisdiction of Nicaragua)—UN documents had boilerplate language NOT binding (some could say Nicaragua’s actions were intentionally ambiguous BUT court did not); how can acquiescence mean anything when not binding (what to protests?); also ODD for acquiescence to work to disadvantage of non-acquiescing state.

b. Perhaps desire to resolve ambiguities FOR jurisdiction.

ii. Did the April 6th letter deprive the Court of jurisdiction over Nicaragua’s application? NO
1. the modification was actually a termination inconsistent w/ the 1946 declaration—at US’ own volition stated formally and solemnly that any such change should take effect only after 6 months after date of notice.

iii. If Nicaragua could terminate at any time, shouldn’t Norwegian Loan-like reciprocity allow US to terminate at any time? NO
1. FORMAL conditions of creation, duration, and termination are NOT subject to reciprocity—only scope and substance.

2. AND STILL requires reasonable notice for Nicaragua to terminate and 3 days is NOT reasonable notice;

iv. Multilateral Treaty Exception? NO

1. this involves customary law—principles of non-use of force, non-intervention, respect for the independence and territorial integrity of STATES and freedom of navigation are BINDING customary law despite conventional law in which incorporated;

2. claim before court NOT confined to conventional provisions = cannot be barred by treaty provision.

v. FCN Treaty Compromissory Clause

1. FCN Treaty States—Any dispute between the parties as to the interpretation or application of the present Treaty, not satisfactorily adjusted by diplomacy shall be submitted to the ICJ unless parties agree to another means.

2. US said—no claims under FCN made in filing AND Nicaragua had not tried diplomacy first (req’d by Treaty).

3. Court rejected BOTH ( 1) actual notice of claims b/c sued and 2) forgives procedure b/c diplomatic channels wouldn’t work—no treaty requires a futile act);

4. Problems w/ court’s rejection (2 dissenters to jurisdiction under treaty) 1) cavalier treatment of 2 sovereign’s formal agreement AND 2) non-commercial case being heard on basis of commercial treaty.

a. Could a treaty on borders ground a trans-national environmental claim?

vi. Admissibility—claim admissible? YES

1. NO indispensable parties (even if it would implicate Honduras’) rights;

2. NOT primarily for UN SC just b/c use of force involved—AND fact that a matter is before the SC does NOT prevent it from being dealt w/ by the ICJ—for the court to resolve legal Qs between the parties (AND US has brought actions involving force before the ICJ before);

3. ICJ can deal w/ an ongoing conflict;
4. Nicaragua has NOT failed to exhaust other remedies (local remedial measures) 

a. b/c not a regional arrangement under Chapter VIII of the UN Charter AND

b. Article 103 says UN agreements trump any other agreement (supremacy clause). 

c. Results for US

i. walked away from ICJ;

ii. still affected by result (had interest in Nicaragua’s new gov’t dropping claim);
iii. (One interpretation)—higher political stakes, less power court has. 

d. Judgment on Merits—in 1986 ICJ ruled against US on merits; decided US had violated customary int’l law and the FCN treaty for illegal acts including laying mines in Nicaraguan territory waters; attacks on Nicaraguan ports and other facilities; and training, arming and equipping Contra forces.

i. Regan made NO attempt to change policy after judgment handed down;

ii. BUT new gov’t withdrew damages case and renounced all claims under action (persuaded by US).

3. Reciprocity—whatever use as a shield might be used as a sword b/c language says “in relation to any other State accepting the SAME obligation.”  Case of Certain Norwegian Loans (ICJ) (1957)—French nationals owned bonds issued before WWI by Norway; Norway passed legislation to allow payment in Norwegian notes and NOT gold; France wanted to sue Norway at ICJ for citizen’s claims.
a. Decision

i. Norway accepted ICJ jurisdiction w/out reservation but said “in relation to any other State accepting the same obligation;”

ii. France said accepted ICJ jurisdiction but not to matters “essentially w/in nat’l jurisdiction as understood by France;”

iii. By principle of reciprocity (Article 36(2))—Norway could content that issuance of bonds were solely w/in domestic jurisdiction.  

iv. One state may rely on another state’s reservation.

b. Counter-Argument—kills integrity of court b/c kills jurisdiction.

4. Request by Yugoslavia to ICJ for US to stop using force denied b/c NO jurisdiction over US.  Yugoslavia v. US (ICJ) (1999) Wanted US to stop force by bombing, training Kosovo Liberation Army (terrorist groups), taking part in attacks of civilian targets, destroying religious relics, used weapons of unnecessary suffering, bombed natural resources and caused extreme environmental damage, killed civilians, destroyed bridges, etc.
a. Yugoslavia claims Jurisdiction under Convention on Genocide;

b. US has reserved jurisdiction under the Convention and claims since reservations allowed not against O&P to reserve ICJ jurisdiction;
c. NO jurisdiction under Article IX of the Genocide Convention.

d. NO jurisdiction under consent.

5. Arrest Warrant of 11, April, 2000, Democratic Republic of the Congo v. Belgium (optional)

6. Certain Criminal Proceedings in France (Republic of Congo v. France) (optional)

c. Regional & Specialized Courts

i. European Court Basics

1. European Court of Justice—sole judicial organ of EU created by treaty in 1991 & entered into force November 1993.  Court not answerable to any other entity.  Each member state gets one judge.  Judges appointed for staggered terms of 6 years.  President of Court elected by others.  Only one judgment of court (secrecy).  9 advocates general, sit w/ judges and deliberate and make reasoned, impartial submissions.  NO APPEAL.
2. Court of First Instance—established in 1989 by treaty to lessen work of European Court of Justice.  Limited jurisdiction over only law not factual disputes—national courts apply factual disputes.

3. Base decisions on community law—one unwritten source of law as general principles.

ii. European Court Issues

1. Whether Union law creates direct rights and obligations for citizens and residents of member states?

a. Yes, Van Gend en Loose.

2. Which law takes precedence when Union law is inconsistent w/ the Member State’s law?
a. A zone of deference exists between European Regional Courts and national/state interpretation of European law.

b. States generally have accepted European law as binding on their own domestic courts.

iii. KEY ECJ Case Precedents
1. Van Gend en Loos v. Nederlandse Administraite der Belastingen (ECJ) (1963)—Van Gend en Loos imported formaldehyde into Netherlands from Germany; subject to 8% tax.  Challenged tax under treaty that said 3% tax.
a. Does a treaty apply to individuals w/in a member state (or just the state)?
i. Yes, applies to BOTH.  The community law imposes obligations on individuals AND confers rights.
b. Was the application of the 8% tax a violation of the treaty?
i. Remanded to Dutch tariff court to determine if fee is illegally high or not under the treaty.
ii. (asserted BIG power and practiced deference—remember Marbury v. Madison).
2. When EU conflicts w/ national law, EU law is Supreme and automatically invalidates conflicting national law. Ammininistrazione delle Finanze dello Stato v. Simmenthal (ECJ) (1978)—Italian law req’d fee for veterinary and public health inspection for beef; French importer believed fee in violation of community law—sued for refund.
a. When there is a conflicting national/state law w/ European law is it immediately invalid OR wait to be invalidated until declared in conflict?
i. Immediately invalidated—ANY provision of a national legal system and any legislative administrative or judicial practice which might impair the effectiveness of Community law by withholding from the national court having jurisdiction to apply such law the power to do everything necessary at the moment of its application to set aside nat’l legislative provisions which might prevent Community rules from having full force and effect are incompatible w/ those req’ds which are the very essence of Community law.
3. Member states have limited their sovereign rights, albeit w/in limited fields, and have thus created a body of law which binds BOTH their nationals and themselves.  Flamino v. Enel (1964)
4. EU Commission has used threat of fines to bring member states in compliance for environmental violations, workers rights & safety. (EU Commission would bring lawsuit for fines against member state in ECJ).
5. ECJ—court ruled for AAction scheme using gender as tie breaker.
6. ECJ upheld EU’s right to regulate employee work hours (no more than 48 hrs/week).
7. Amsterdam Treaty expanded ECJ’s jurisdiction into areas of fundamental rights, asylum, immigration and free movement of persons, judicial cooperation in civil matters, and police and judicial cooperation in criminal matter.
iv. Specialized Courts
1. Affirmative duty to citizens AND disappearances just need enough circumstantial evidence to shift burden.  Velasquez-Rodriquez Case (Inter-American Court of Human Rights) (1988)—violated human rights convention.
a. Decision
i. witnesses kept ending up murdered—investigating Honduras’ human rights violations for disappearances and the witnesses were disappearing;
ii. How to impose liability on what cannot be traced?  If can show evidence of…
1. circumstantial evidence; AND
2. negative inferences—since didn’t do something about the disappearances (lots of them), must have been involved/responsible; AND
3. Pattern (disappearances of 100 to 150 key people—like witnesses to disappearances, victims political enemies, arms and vehicles used by gov’t, certain behavior patterns of torture; lack of judicial protection or recourse).
iii. once show the above 3 factors of official practice of disappearances THEN shifts burden to gov’t to prove NOT responsible for disappearances.
iv. Int’l protection of human rights NOT criminal justice court—not same purpose (not to punish but to STOP violations), so not same burden of proof.
v. Disappearances generally against human rights—kidnapping deprivation of liberty, execution w/out trial, flagrant disregard for life.
vi. Disappearances NOT specifically mentioned in Human Rights Convention BUT can read them in from the following provisions:
1. Article 4—preservation as a human being;
2. Article 5—dignity as a human being;
3. Article 1–states responsibility to protect its own citizens rights and freedoms AND to ensure all citizens free and full exercise of those rights and freedoms 
a. state liable EVEN IF private actor) b/c affirmative duty to use legal system to prevent, investigate & prosecute human rights violations.
vii. Acts of private persons lead to state’s int’l responsibility for LACK OF DUE DILIGENCE to take reasonable steps to prevent human rights violations w/in jurisdiction (includes all legal, political, administrative, and cultural nature).
b. Held, Honduras is responsible for violation Convention on Human Rights b/c designed a deliberate plan to cause disappearances as a form of control.
c. NOTE—now there are treaties on disappearances.
2. Significance of Valesquez-Rodriquez Decision
a. Finds disappearance is violation of human rights law even though it is NOT mentioned by name in the human rights treaty.
i. Norm moved from lex ferenda to lex lata.
b. Embraces pattern and practice in liability.
c. Adopts innovative shift in burden of proof [alleviates burden on human rights victim to prove patter and then case falls to gov’t to prove did NOT commit violation.
d. Imposes liability when the gov’t fails to execute “due diligence” in the protection of human rights.
i. gov’t liable to adopt and develop all legal, political, and administrative and cultural policies necessary to protect human rights AND to ensure those responsible for abuses are properly penalized.
e. Case shows “civic faith” @ work—b/c Honduras DID PAY damages to the family.
i. doesn’t mean violations will stop BUT shows gov’t being watched and even poor states must and will pay.
d. International Arbitration

i. Basics

1. Popular formal method of dispute resolution.

2. Advantages—less formal and contentious than court proceedings (easier to maintain diplomatic relations); more efficient and faster; can be final and biding (no appeals); can keep confidential; can PICK law to apply.

3. Disadvantages—if procedure unclear can go on too long; no 3rd party discovery; expensive b/c entire cost of litigation; many countries oppose arbitration.
4. Arbitration blurs the line between private and public int’l law.

a. Examples—US/Iran claims tribunal set up by treaty between gov’ts for the purpose of adjudicating private disputes.

b. UN (public) has promulgated Arbitral rules used by private parties dealing w/ one another.
ii. “Diplomatic protection” & Arbitration
1. Definition of Diplomatic Protection = the power of a state to espouse the claim of its own national injured by the action of another nation (power to elevate dispute to the level of state-to-state negotiations)

2. Example:  Alvarez-Machain—Mexico adopted claim in act of diplomatic protection.

iii. Defenses against Diplomatic Protection in Arbitration

1. Exhaustion of Local Remedies

a. US will not adopt a claim while going through foreign courts. Letter of Senator Bunker

b. US (nor will French or UK—int’l law principle) will not interfere where alien is a party UNLESS case was taken to the last resort—must exhaust all means of legal redress offered by the tribunals of the country where injured.  

c. Local remedies must be exhausted before int’l action can be brought which includes the ENTIRE system of legal protection must be put to test.  Ambatielos Claim, Commission of Arbitration (1956)—Greek ship owner wanted to buy ships from UK gov’t.  Greek owner brought claim to high court—forgot to call important witness (strategic failure) & failed to appeal.  NOW wants to use int’l arbitration.

i. Must try everything;

ii. BUT not to absurdity—don’t have to use every procedure even on not important to defense of action.  (or for example if no jurisdiction in state or corruption)
iii. BUT where did not call KEY witness—own fault for non-exhaustion and nation’s claim BARRED;
iv. AND claim barred by res judicata. 

d. Sent claim back to local court to exhaust remedy (to domestic system) where domestic claim still pending.  Interhandel Case (ICJ).

e. General Rule—claimant made reasonable efforts to obtain satisfaction w/in the domestic legal system (requires appeal).

f. Exhaustion NOT required where so corrupt, unfair, underdeveloped, delayed—but RARE.

g. States may waive exhaustion by agreement—for example for a large # of claims.

2. Waiver

a. Where individual citizen waives, the gov’t also waives.  Tattler Arbitration (US v. Great Britain)—Canada took ship from US private citizen who was fishing in Canada’s territory [still UK] for violation of fishing treaty.  Captain paid fine under protest and signed waiver.
i. Waiver binding b/c even if protested over fine waiver WAS NOT protested and since US standing is in the private party’s shoes there is not claim for US either [also waived].

b. BUT waiver after espousal would NOT bar claim—once gov’t takes it over the individual can not longer waive.
c. Calvo Clause Problem—some Latin American States require WAIVER to become contractor or investor (anticipatory waiver of claims)

i. US rejects notion that international cause of action of US could be compromise by agreement between foreign state and US citizen (rejects before and after);

ii. majority of arbitral bodies find Calvo Clauses a-okay where reasonable and circumspect interpretation

1. only covers economic and technical aspects of K or investment (not general rights of aliens);

2. does not mean that private party must abstain from pursuing int’l legal remedies for denial of procedural justice or outrageous conduct by host state;

3. state’s rights under int’l law cannot be taken away by K to which not a party;

4. waiver of exhaustion between two parties to the agreement to arbitrate DOES not cover non-exhaustion in Calvo Clause cases (?)
iii. may be evidence of notice or willingness to espouse or degree of diplomatic protection will receive
d. Examples of waiver after espousal (airline crashes).

e. TIMING matters

i. As waiver comes LATER and LATER, effectiveness of waiver goes down.  (More likely US will defend claim).

ii. Waiver #1—most effective waiver;

iii. Waiver #2—less effective waiver;

iv. Waiver #3—least effective waiver.

        Calvo

        Clauses

       (waiver #1)   (waiver #2—Tattler)                           (waiver #3)


 INJURY                          ESPOUSAL      

3. Insufficient Nationality
a. Cross reference to Nottebohm Case for individual nationality.
b. Uses real and effective link test to determine nationality of corporation—requires nationality AND control.  Barcelona Traction Case (1970) (ICJ)—Belgium wanted to claim against Spain for defrauded shareholder nationals; Barcelona Traction in Canada; Belgium claimed Spain had fraudulently reduced value of company, then seized.
i. Did Belgium have enough of a connection w/ the company to have standing for the claim (where only line = shareholders)?

ii. NO—applies real and effective link test to determine when a state has standing for corporation which requires 

iii. Did not use control test—used to find enemy property in war time.

iv. Did not use nationality of corp. and just ask where incorporated b/c where incorporated like “flags of convenience.”

c. Problematic result—no state may have a claim for the corporation.

iv.  “Public” Arbitration
1. Canada is responsible in int’l law for air pollution created by Canadian company where pollution landed in Washington State AND required to refrain from causing damage by fumes AND regime of control applied to Trail Smelter.  Trail Smelter (US v. Canada) (1949)—US wanted to sue for damages and refraining Canada from polluting from zinc and lead ore.  

a. Applicable law = US law and int’l law (probably Canada agreed b/c favorable to their position—standard of proof high; magnitude of harm high);

b. Sources

i. Uses US Supreme Court and principles of US dealing w/ state disagreements to settle arbitration;

ii. Publicists/§RS

c. Held, No state has the right to use or permit use of territory in such a manner as to cause injury by fumes in or to the territory of another or to the properties or persons therein, when the case is of serious consequence the injury is established by clear and convincing evidence.  
i. [fundamental legal principle, sic utere—cannot use property to damage another’s property—some argue mass refuges violates sic utere but on fringe…]
d. Importance = int’l tribunal referring to local cases AND publicists and 

e. Creates int’l law b/c 

i. 1) Canada can invoke duty on US later (SUBSTANCE); 

ii. 2) creates a standard (and Canada paid) (PROCEDURE).

2. Breached b/c no good faith effort BUT remedy = damages NOT return of prisoners to the island.  Rainbow Warrior (New Zealand v. France) (1990)—French agents destroy Green Peace ship w/ mine.  Agreement w/ New Zealand & France mediated by UN Secretary-General agreed that officers responsible would serve 3 years in Pacific Island.  BOTH were removed before 3 years up.
a. Governing law agreed upon = customary int’l law & agreement

i. to leave island required…

1. exceptional circumstances extreme medical emergency or other considerations clearly demonstrated;

2. reestablishment on island when emergency over;

3. good faith effort to obtain New Zealand’s consent.;

b. NO force majeure—requires absolute and material impossibility (not just more difficult or burden some to fulfill).

c. Major Mafart (left b/c medical grounds)

i. did not breach in removing him b/c medical emergency, not time to have NZ examine him;

ii. BUT did breach by failing to order him to return.

d. Captain Preiur

i. did breach by removing b/c NO GOOD FAITH effort to obtain NZ’s approval—on the day NZ was supposed to inspect her, left;
ii. if there was a sudden urgency w/ father had to inform NZ which it did not.

e. Damages = moral, political & legal nature resulting from affront of dignity and prestige of NZ and agreement;

f. Remedy

i. NZ wants returned to island and declaration;

ii. Court order $$ into fund for friendship and declaration of guilt.

iii. possible remedies = regrets, punishment of individuals, safeguards against repetition, payment of damages, declaration of unlawfulness.

g. WHO won?

i. NZ—b/c declared winner and got $ for friend fund; 

ii. France—b/c didn’t have to send back to island only paid pittance(can’t say won b/c France paid 2.3 million to widow, children & parents of crew member killed; agreed to separate arbitration w/ Greenpeace for 8.1 million.)

VI. Statehood 

a. Nation State is under attack from 2 opposite directions...

i. Regional Integration—EU, UN, African Union, etc. now address issues that previously would have been considered ENTIRELY domestic.

ii. Separatist Movements—political or ethnic groups, failed states trying to deal w/ claims of historically repressed people.  

1. Remember, Kadic remanded to determine whether had “state” control over Bosnian-Serb territory.
b. Prerequisites

i. Relevant Traditional Standards for Statehood (§201-Comment)
1. Defined Territory—boundaries need not be finally settled; not necessarily cease if all territory occupied by foreign power.

2. Permanent Population—no well defined #, but more than Antarctica.

3. Effective Government—any form is okay (function NOT normative standard), requires control and authority exercising gov’t functions and represent entity in int’l relations
a. BUT some int’l law is normative

i. UN SC claimed “legitimate” gov’t of Kuwait (if no normative judgments then Iraq would have been state b/c in control);
ii. Generally, more difficult to undue statehood than create it.

4. Capacity to Enter into Relations w/ Other States—MUST have competence w/in own system, to conduct int’l relations w/ other states.  Does not cease to be a state b/c turns over state control of foreign relations (as in protectorates of colonialism) or b/c have delegated authority to a supra-national entity.
a. generally a colony is not a state;

b. federations states but individual entities not (states are not States).

ii. Montevideo Convention of 1933—state “should” posses all of the above.  (weird); state functions “as a person of int’l law”

iii. Who decides what a State is (recognition)?
1. RS§201 Comment h—determined by other states by treatment of the state.  Usually a new state is formally recognized by other states.

a. Most believe NO DUTY to recognize another entity as a state.

b. BUT must treat entity as state IF it meets the §201 standards UNLESS has attained statehood as a result of threat or use of armed force in violations of UN charter.

2. In US, President recognizes statehood.

3. Constitutive theory of recognition = an entity is not a state in int’l law unless recognized by other states (OLD);

4. Declaratory theory of recognition = recognition confirms that entity satisfies statehood criteria AND that the recognizing state intends to treat the entity as a state (NEW).
5. Generally states AVOID recognition (as a diplomatic matter) b/c so loaded.

6. Today, ask not whether recognize state BUT whether want to have diplomatic relations w/ state.
iv. What is the Effect of Being a State?

1. RS §206 Capacities, Rights and Duties of States
a. sovereignty over own territory and general authority over its nationals;

b. status as a legal person, capacity to own, acquire and transfer property, to make Ks and enter into int’l agreements, to become a member of int’l orgs and pursue and be subject to legal remedies;

c. capacity to join other states to make int’l law as custom or by agreement.

v. Who Governs the State? (who to deal w/?)
1. Traditional Approach

a. whether gov’t is in de facto control of territory & in possession of machinery of the state;
b. whether gov’t has consent of people w/out substantial resistance;

c. whether new gov’t has indicated willingness to comply w/ its obligations under treaties and int’l law.

2. Estrada Doctrine

a. ONLY NEW states are recognized; new gov’ts don’t matter regardless of how came about still recognized.

b. embraces unfettered national sovereignty.  

3. Tobar—only recognizes constitutional, democratically elected gov’ts.

vi. What is the Significance of Recognition?

1. RS §205—Under US law
a. (1) an entity NOT recognized as a state (or regime not recognize) is denied access to US courts;

b. (2) a regime not recognized as the gov’t of a state is NOT entitled to property belonging to that state located in the US;

i. can channel $ / assets in US to recognized regime.

c. (3) courts in US give effect to acts of a regime representing an entity NOT recognized as a state (or regime not recognized) IF those acts apply to territory under control that regime and relate to domestic matters ONLY.

2. Special Status of Taiwan—by recognizing China, recognition of Taiwan over; made special exception for Taiwan from Taiwan Relations Act for treaties and such to treat Taiwan same as when was recognized as state.
vii. Government Changes—What then?  
1. Generally, peaceful changes in gov’t or internal policy of a state do not affect its position in int’l law.  (for example, Δ in President or Prime Minister);

2. Harder Cases [state succession]
a. New States or New governments?

b. Decolonization (Nambia)?

c. Fracturing (Yugoslavia)  ?

d. Revolution (Russia)?

3. Traditional Rule (old)—new state steps into the shoes of the old state (especially colonial states that became independent);
a. RS §209 and RS §210—state property passes from predecessor to successor state AND int’l agreements pass from predecessor to successor state UNLESS “new state”.

4. Nyere or “clean slate” doctrine (emerging, prevailing approach)—NO automatic succession on independence [state can pick what to keep and what to throw away]fishl
a. Art 16 Vienna Convention—a newly independent state adopts a clean slate;
b. State has a reasonable amount of time to refute old obligations BUT if don’t refute in reasonable time assumed adopted.

c. Practically continuity is maintained b/c states keep everything.
5. BUT what is a “newly independent” state?

a. RS §210—absorbed into another state or part of territory of another state then adopt those int’l obligations BUT if splinter off and become new state then can agree or not to old int’l obligations.
b. Vienna Convention—newly independent state =successor State that was dependent territory where predecessor State was responsible for int’l obligations (colonies).
c. Treaties BEHIND practice—practice closer to clean slate no matter HOW state comes into existence.
6. Different rules of succession for int’l obligations (treaties), property, and succession in int’l organizations.

viii. State bound to old obligations—non-recognition NOT of evidentiary value when non-recognition not based on merit but on politics.  Arbitration between Great Britain and Costa Rica (Tinoco Claims) (1948)
1. Issue:  Whether rights against Costa Rica could vest in favor of persons entitled British diplomatic protection as a result of gov’t monetary activities and K undertakings by Tinoco (a coupist President of Costa Rica regime NOT recognized by UK, US and other countries)?
a. Changes in gov’t or internal policy of a state do not affect position in int’l law;
b. Looks to recognition of other states

i. many powers refused to recognize Tinoco b/c of political reasons (did not like the way Tinoco assumed power) NOT b/c of the merits of claim over control over state;
ii. B/C Tinoco did have complete control and sovereignty;
c. Tinoco was a link in the continuity of Costa Rica’s gov’t history—retained peaceful administration w/ acquiesce of the people for substantial period of time does not become a de facto gov’t just b/c change by revolution.
d. Question is one of the MERITS and control (NOT legitimacy)—if in control, then bound by previous engagements.
e. Held, Costa Rica cannot repudiate Tinoco’s claims—bound by them.
ix. NOT recognized gov’ts laws do not get enforced.  Greek-Orthodox Church of Cyprus v. Goldberg & Feldman (7th Cir. 1990)—church invaded; Turkish-Cyprus took steps to recover relics; Goldberg bought mosaics from 3rd party who bought from old gov’t (confiscatory decrees of the TFSC—entity established in Northern Cyprus by Turkish military after invasion which divested Church of title to mosaics)
1. Goldman (art dealer’s argument)—US honor decrees of unrecognized gov’ts if relate to a domestic matter.  Here, abandoned relics.
2. Unrecognized govts’ laws do NOT get enforced—Turkish decrees do not get recognized.
3. Held, Republic of Cyprus has property right AND Turkish claims are void AND Church has claim to mosaics OVER Goldberg [relativity of title].

x. Tinoco & Greek-Orthodox Reconciled?

1. Cyprus not enough control (violence, unrest); Tinoco control;
2. Cyprus only recognized by 1 gov’t; Tinoco recognized by sufficient # of govts;
3. US court less likely to give effect to unrecognized gov’t than arbitration;
4. holy relic vs. cash—difference of the things considered (obligations); plus treaties regarding priceless artifacts exist BUT int’l law protects rights of aliens from arbitrary takings regardless of medium.  
5. Tinoco—innocent bystanders? (recognize South African marriages); Goldberg—not b/c went to airport w/ suitcase full of cash to buy national artifacts
c. How State Prerequisites Morph

i. Nationality w/ regard to diplomatic protection is an int’l standard determined by the real and effective nationality test (VERY fact specific).  Nottebohm Case (Liechtenstein v. Guatemala) (1955)—Liechtenstein to sue Guatemala for acting contrary to int’l law to one of L’s citizens.

1. Facts:  Nottebohm born German; naturalized in Liechtenstein after WWII started; went to Guatemala where lived and made HQ for business; raised family; went to Germany for business and holidays; visited brother in L; met L’s naturalization req’ds (special exception, paid $); took oath for L.   
2. Issue:  Does Liechtenstein have standing to sue Guatemala—is L’s conference of citizenship by own laws sufficient to confer citizenship for purposes of int’l law? NO (no nationality w/ regard to Guatemala)
3. Decision

a. for L to determine for self rules of nationality;

b. BUT w/ regard to diplomatic protection—int’l law governs nationality.

c. (Fact Specific) Nationality Test—Real & Effective Nationality
i. looks to factual ties (factors) (requires INVESTIGATION & ADVOCACY)
1. habitual residence;

2. centre of interests;

3. family ties;

4. participation in public life;

5. attachment for country shown by kids;

6. etc.

ii. nationality = legal bond having as basis a social fact of attachment, a genuine connection of existence, interests and sentiments, together w/ the existence of reciprocal rights and duties.

d. Sources

i. arbitration panels from dual citizenship;

ii. publicists;

iii. state practice of not recognizing diplomatic protection where this test is not met;

e. Held, Guatemala is under no obligation to recognize a nationality granted in such circumstances—not entitled to L’s protection.
ii. Nottebohm Issues

1. During WWII—didn’t want to be German citizen b/c would be enemy national in Guatemala;
2. Rationale for Relative/In-between theory

a. don’t want diplomatic protection manipulated so easily/court didn’t want jurisdiction manipulated so easily;
b. AND didn’t want to render Nottebohm stateless either.
3. Renders Nottebohm Stateless?

a. still has L as state but it cannot sue on his behalf [at LEAST not Guatemala where he had such intense connections];
b. Nottebohm is L national EXCEPT for diplomatic protection.
c. Relative theory of nationality.

4. Critique

a. too little weight to L to determine own nationality;
b. too much weight on nationality in order to adjudicate basic human rights;
c. too relative notion of nationality.
d. Allocation of Authority Among States

i. International Jurisdiction Issues (to prescribe).  

1. Congo v. Belgium—Belgium judge says Belgium has power to issue warrant & trial in Belgium for Congolese crimes by Congolese nationals in the Congo by acting Congolese foreign minister.

a. Congo claims

i. 1) no jurisdiction—violates principle of sovereign equality of the UN and sovereignty over own territory;

ii. 2) immunity—minister of foreign affairs 

b. WON on immunity BUT lost on jurisdiction. 

2. General Pinochet—Chilean dictator, went to UK for meds; Spain req’d extradition on diplomatic passport; UK arrested and ruled subject to extradition for torture; returned to Chile on medical grounds

a. Can state impose int’l law in OWN court for violations in another country? [prescribe]

b. When can a country arrest foreign national for violation of its laws? [enforce]

c. How far does diplomatic immunity go? [both]

ii. Jurisdiction to Prescribe = authority of the state to make its laws applicable to persons or property or events in other countries [extra-territorial application of laws].
1. Basics

a. A state can have jurisdiction to proscribe (legislate) w/out necessarily having jurisdiction to enforce that law.

i. Example, Sheinbein case—jurisdiction to proscribe b/c crime here but could not enforce b/c went to Israel.

2. Grounds for Jurisdiction to Proscribe 

a. territory (including conduct having effects in territory)

i. §403 (1)(b) traditional definition—over persons, acts, events w/in territory including flag ships, territorial sea and ports—“the general and almost universal rule is that the character of an act as lawful or unlawful must be determined wholly by the law of the country where the act is done” (American Banana v. United Fruit, US 1909);

ii. §403 (1)(a)subjective territorial principle—can proscribe crimes commenced w/in their territory (for conduct committed in territory) but completed somewhere else (example, conspiracies no matter where the final act took place).
iii. §403(1)(c) objective territorial principle—can proscribe crimes which have effects w/in a state’s territory or completed in territory.  (Lotus Case):  Two Prong TEST:

1. requires that actor intended effects in state [knowledge—reasonably for foreseeable];

2. AND substantial and actual effects in state.

b. nationality—a state may generally apply (but not enforce) its laws in to its own nationals wherever in the world they go;

i. §403(2) active nationality principle—jurisdiction assumed by state of which person is national;

ii. passive [personality or] or nationality principle—jurisdiction is assumed by the state of which the person suffering injury or civil damage is a national.  ONLY subject to certain qualifications (depends if other state recognizes it).
c. §403(3) protective—may proscribe crimes against its security and integrity of the state or against a limited class of other state interests.
i. MUST be reasonable (§403(1))
1. gravity of consequences and concern to state directed;

2. necessity—unless exercised many offences would escape punishment or extradition would be refused 

ii. practice suggests applies to counterfeiting, passport fraud, attacks on diplomats, espionage, ALL targeting some essential gov’t function;

iii. Closer cases—drug trafficking (Congress made illegal on high seas and US courts okay w/ it).

iv. BUT must be careful about the Whack Paranoid State.

d. passive personality (nationality of victim);
i. Historically rejected by US—but recently modified position specifically for terrorist acts on a state’s nationals by reason of their nationality [not basis for tort or k, only terrorist act].

ii. Examples, Pinochet (b/c Spanish victims), defamation, child support to non-custodial parent living abroad.

iii. Problem of notice b/c deal w/ lots of nations.

e. universal—every state has right to extend jurisdiction to certain int’l offenses regardless of a territorial connection or a citizenship connection to crime or victim or actor.
i. war crimes (Israel had jurisdiction to proscribe war crimes) and piracy (threatens safety of commerce on high seas) yes, others on fringe;

ii. RS §404: INT’L crimes:  jurisdiction to define and prescribe punishment for certain offences recognized by the community of nations as of universal concern such as piracy, slave trade, attacks on aircrafts, genocide, war crimes, and certain acts of terrorism absent no other basis of jurisdiction.

3. Helms-Burton Law—allows US nationals to bring suit against 3rd parties trafficking in seized property by Cuba since 1959 that once belonged to US nationals.  Signed into law 1996. President can suspect effectiveness in the interests of democracy.  
a. Purpose—economic non-military coercion (chill foreign investment in Cuban economy).
b. Puts anyone who deals w/ Cuban business on defensive/open to litigation to prove not dealing in property confiscated by US nationals.  (sort of secondary boycott that makes any state who trades w/ Cuba subject to liability in the US)

c. Jurisdictional Basis—none work well but US can legislative in violation of int’l law and will prevail domestically [if do so explicitly]

i. Congress based on “substantial effects” basis for jurisdiction to proscribe (but how substantial if not including former Cubans & “effects” caused by gov’t of Cuba NOT the traffickers AND unreasonable);

ii. nationality of victim (Cuban citizens at time) (but huge time lag; US historic opposition to doctrine, AND would not pass nationality test of Nottebahm).

iii. security risk

d. EU challenged Helms-Burton but on back burner (what happened?).

e. Critique

i. weak nexus b/c going after 3rd parties (for property confiscated 50 years ago);

ii. affects property w/ no direct effect on US;

iii. trafficking in property, not like passport fraud (not essential US function);

f. Problems w/ Reciprocity

i. How would US react if tables turned? 
ii. effects won’t work b/c 50 years old;

iii. plus effects foreign gov’ts (greater deference)

g. BUT mere political shadow b/c President has suspended title III and Congress has not pushed it (no effect) b/c of int’l limits.

4. Yes, Universal AND Yes jurisdiction under passive personality (even where nationals were not targeted b/c of their nationality).  US v. Yunis (DC Cir 1988)—hijacking of Jordanian civil aircraft where ONLY nexus to dispute was the presence of 3 US nationals; never flew or landed on US; no one killed.
a. Universal Jurisdiction (yes for hijacking)—majority of states condemn piracy and hijacking, treaties on hijacking that give jurisdiction over offenders no matter where committed; 

b. Passive Personality (yes)—increasingly accepted by the US in qualified application to serious and universally condemned crimes; treaties allow passive personality for hostage taking.
c. Protective principle—NO too attenuated, US nationals NOT singled out, did not threaten US security.

d. NOTE—air piracy clearly a basis for universal jurisdiction.

5. Limitations on Jurisdiction to Proscribe (§RS 403)

a. (1) even where exists must be reasonable;
b. (2) Whether exercise of jurisdiction over a person or activity is unreasonable is determined by evaluating all relevant factors including:

i. link of activity to the territory of the regulating state;

ii. the connections, such as nationality, residence or economic activity;

iii. the character of the activity to be regulated;

iv. the existence of justified expectations;

v. the importance of the regulation to int’l political, legal or economic system;

vi. the extent to which the regulation is consistent w/ traditions of the int’l system;

vii. the extend to which another state may have an interest in regulating the activity; AND

viii. the likelihood of conflict w/ regulation by another state.

iii. Jurisdiction to Enforce = authority of a state to induce or compel compliance w/ its law.
1. RS §431:  Jurisdiction to Enforce

a. (1) State may employ measures of compliance when has jurisdiction to prescribe;

b. (2) enforcement must be reasonably related to the laws or regulations directed (must be proportional to the gravity of the violation);

c. (3) may employ enforcement against person IN its territory

i. if the person is given notice of the claims;

ii. if the person is given opportunity to be heard in advance of enforcement;

iii. enforcement is through courts (if state has jurisdiction to adjudicate).

2. A state that does not have jurisdiction to prescribe is not barred from cooperating in law enforcement by appropriate means w/ a state that does have jurisdiction to prescribe.

3. Enforcement = fines or imprisonment NOT civil damages, denial of right to export/import, removal from list of eligible to bid on gov’t Ks, suspension to engage in business activity, prohibition on transfer of assets [all non-judicial enforcement measures…BUT only consistent w/ int’l law if not arbitrary, requires basis fairness.]
4. RS. §432(2):  A States law enforcement officers may exercise their functions in terms of another state ONLY w/ CONSENT of other state.

a. If violated, state is entitled to protest and receive reparation from the offending state.  May demand person back and even prosecute officials who abducted.

5. RS §433:  Law enforcement officers of the US may exercise their functions in the territory of another state ONLY if 

a. (a) w/ consent of other state if duly authorized by US;

b. AND (b) in compliance w/ the laws of both US and other state.

6. Examples

a. UK arresting Pinochet to extradite him;
b. when Navy intercepts ships;

c. when abducted from another country.

7. Alvarez-Machain?  No consent—what happened?

a. Asking if violated bilateral extradition treaty NOT address bigger question of int’l law on jurisdiction to enforce;
b. US Supreme got it wrong;
c. Territorial element to jurisdiction to enforce being unraveled (changing customary norm).
d. Remember—even if error in how Δ brought to the court, court’s power is not impaired by how Δ got there absence a shock the conscience test [Kerr-Frisbee Doctrine].  Only get damage action (remedy is NOT dismissal of case).
i. Int’l analogue to Kerr-Frisbee—Male cactus [“bad capture” doctrine] at int’l law—illegality of a suspect’s seizure will NOT preclude trial and punishment unless the affected state protests.
8. Extradition

a. Only treaties can create an obligation to extradite under int’l law. 

b. Modern trend only to allow extradition if treaty.

c. Requires hearing to determine 1) if fugitive sought is person detained; 2) if a valid extradition treaty exists between US and requesting state; 3) the treaty allows extradition; and 4) standard of proof of criminality established by the treaty is met.  IF all met detainee given to country (if not released).

d. Lots of exceptions in extradition treaties (3 & 4 hard).  Some issues…

i. some require dual criminality—crime in both countries;

ii. whether time barred in extraditing state;

iii. political offense exception;

iv. some executive discretion after magistrate.

iv. Jurisdiction to Adjudicate

1. RS §421: Jurisdiction to Adjudicate
a. (1) A state may exercise jurisdiction through its court to adjudicate w/ respect to a person or thing if the relationship of the state to the person or thing is such as to make the exercise of jurisdiction reasonable.

b. (2) In general, a state’s exercise of jurisdiction to adjudicate w/ respect to a person or thing is reasonable IF, at the time jurisdiction is asserted:

i. the person or thing is present in the territory of the state, other than transitorily;
ii. the person, if a natural person, is domiciled in the state;

iii. the person, if a natural person, is resident in the state;

iv. the person, if a natural person, is a national of the state;

v. the person, if a cooperation or comparable juridical person, is organized pursuant to the law of the state;

vi. a ship, aircraft or other vehicle registered under laws of state;
vii. person, whether natural or juridical, has consented to the exercise of jurisdiction;

viii. person, whether natural or juridical, regularly carries out business in the state;

ix. person, whether natural or juridical, carried on activity in the state, but only in respect of such activity;

x. the person, whether natural or juridical, had carried on activity outside state having substantial, direct and foreseeable effect w/in the state w/ respect to the activity;

xi. the thing subject of adjudication is owned, possessed or used in a state, but only in respect of a claim reasonably connected tot hat thing.

c. (3) defense is WAIVED by appearance if appearance does not challenge jurisdiction.

v. Choice of Law:  Resolving Conflicts of Laws (“When is the law least like a telephone book?”)
1. (US) State Approaches

a. 1st RS of Conflicts (territoriality)

i. law of place where injury occurred = at the moment a cause of action arises rights vest according to the law of the place where the crucial event occurred.

b. 2nd RS of Conflicts (MSR)

i. law of state w/ the most significant relationship to the transaction should control = to ensure that the law of the state most concerned w/ the problem will be applied.
c. Interest Analysis

i. law applied depends on whether the policy underlying the rule would be advanced by its application 

ii. assumes that legislators are ONLY interested in legislating to protect own constituents and state law should run to the benefit or determinant of only local residents.

iii. critique—formless leads to ad hoc decision making

d. Principles?  Pancotto v. Soceidade de Safaris de Mozambique S.A.R.L. (ND Ill 1976)—Π brought diversity action for personal injury from safari in Mozambique.  Δ wants Mozambique law.  

i. Illinois choice of law rules for tort cases apply law where injury occurred UNLESS Illinois has a more significant relationship w/ the occurrence. 

ii. What are the substantive issues?

1. Two substantive issues 1) liability and 2) damages.

iii. Is there a conflict of the law on the substantive issues?

1. Mozambique’s standard of care different than Illinois (diligence w/ male head of family)—different enough to be conflict of law—may lead to different result = conflict of laws.

iv. What are the contacts to each place (uses contacts delineated in the RS 2nd)?

1. place of injury (in Mozambique)—place of injury has an interest in apply own tort principles to discourage harmful behavior in borders (strongest when intention);
2. place of conduct which caused the injury—Mozambique again;

3. domicile or place of parties—

a. Πs domicile = Illinois; interest in protecting citizens;

b. Δs domicile = Mozambique; interest in performing w/in country standards

4. place where parties relationship is centered

a. international—safari arranged by phone; employees visited Illinois, safari in Mozambique; 
v. BOTH have a valid interest in apply their law;

vi. Illinois law only choose own law over law of place of injury if majority of contacts w/ Illinois—so choose Mozambique law governing liability.

vii. Damages

1. Yes, acute conflict.

2. (precedent states)—Δs reliance and principles of fundamental fairness and gov’t policy should be balanced in determining whether the forum’s measure of damages, grounded upon a strong public policy, may be applied against a foreign Δ.

3. use Illinois damages law—refuse to impose damages limit as unreasonable and contrary to pubic policy B/C no more compelling Illinois interest than providing a remedy for injuries AND no exception national concern
a. like budding Brazilian airline industry.

4. Ask, would application of Illinois law unfairly prejudice the Δ?

2. 3rd Restatement of U.S. Foreign Relations Law (reasonableness under §403)
a. When the exercise of such jurisdiction is unreasonable there will be NO basis for jurisdiction to proscribe.
b. Limitations on Jurisdiction to Proscribe (§RS 403)

i. (1) even where exists must be reasonable;
ii. (2) Whether exercise of jurisdiction over a person or activity is unreasonable is determined by evaluating all relevant factors including:

1. link of activity to the territory of the regulating state;

2. the connections, such as nationality, residence or economic activity;

3. the character of the activity to be regulated;

4. the existence of justified expectations;

5. the importance of the regulation to int’l political, legal or economic system;

6. the extent to which the regulation is consistent w/ traditions of the int’l system;

7. the extend to which another state may have an interest in regulating the activity; AND

8. the likelihood of conflict w/ regulation by another state.

c. Hartford Insurance (Comity) (US 1993)—London reinsurers engaged in unlawful conspiracies to affect market for insurance in US and conduct produced substantial effect.
d. Issue:  Whether Sherman Act applied to Δs foreign conduct?  Should it apply where interests of another state exist so that jurisdiction should be restrained?

e. Majority (5)
i. Yes, Sherman Act applies to foreign conduct (jurisdiction is there) b/c of substantial effects in US of monopolies;

ii. UK argues US Antitrust laws and UK insurance laws would lead to conflict;
iii. Congress no view on comity w/ regard to Sherman Act;

iv. NO CONFLICT exists whre a person subject to a regulation can comply w/ BOTH—no comity.

v. Comity = concept of accommodation (charity but more than a courtesy, less than an obligation).

f. Dissent (Scalia) (4)

i. interprets statute in light of int’l law (therefore must apply §403 reasonableness);
ii. concerned w/ narrow scope of comity if expect to get it in return—shouldn’t we accommodate laws MOST like our own and ignore those in direct conflict rather than the other way around?

iii. Analysis under §403—large conduct in UK, UK heavy regulatory interest, US slight interest b/c state law overrides.  Therefore, reasonableness cuts AGAINST the majority (against application of the law).
	US
	UK
	“Conflict”?
	Comity?

	Prohibits
	Allows
	NO
	NO

	Prohibits
	Requires
	Yes
	Maybe


3. Non-judicial Approaches

a. Example, diplomatic relations, treaties.
4. What is the law on conflict of laws?

a. Some courts apply Hartford Comity approach;

b. some apply §403 reasonableness test;

c. some apply domestic approaches above.

d. US courts have applied securities law expansively using effects doctrine and slight contacts w/ US territory.  Some examples…
i. Grunenthal (9th)—any material conduct in the US that directly furthers a fraudulent scheme is sufficient.

ii. BUT MCG v. Great Western Energy (5th)—TX corp. who sold shares to non-US purchasers only on London Stock exchange = antifraud provisions did not extend to this conduct b/c NO direct, substantial, and foreseeable effect on US.

iii. Anti-fraud provisions did apply to Luxembourg corp. controlled by South African mining corps tender was UK corp. w/ 2% US shareholders which also had a US subsidiary based on effects on the US.  (2nd)

VII. Limits on Statehood (Jurisdiction)
a. Types of Immunity

i. Absolute Immunity—no state can be subject to the jurisdiction of another state against its will
1. Perfect equality and absolute independent of sovereigns exempts them from jurisdiction in our courts.  The Schooner Exchange v. M’Faddon (1812)—public armed vessel entitled to foreign sovereign immunity.

2. Absolute immunity in US until 1952.

ii. Restrictive Immunity—sov. immunity only in limited circumstances (acting in sov. capacity), not when acting commercially.
1. Tate Letter (1952)—immunity only for sovereign or public acts of a state BUT not w/ respect to private acts.  Commercial activities not immune—need rights determined by courts.

2. After Tate letter, State Department made decisions on sovereign immunity.

b. Foreign Sovereign Immunity Act (FSIA) (enacted in 1976 to codify restrictive theory of immunity)
i. §1330(a) creates a branch of SMJ—federal district courts have jurisdiction over foreign states SO LONG AS not entitled to immunity under §1605 to §1607 OR under int’l agreement.

ii. §1602—courts NOT the executive branch determine immunity

iii. §1604—rebuttable presumption of immunity

iv. §1605(a)—A foreign state shall NOT be immune from the jurisdiction of courts of the US or of the states in any case

1. (1) waiver—which the foreign state has WAIVED its immunity either explicitly or by implication, notwithstanding any withdrawal of the waiver which the foreign state may purport to effect except in accordance w/ the terms of the waiver;

2. (2) commercial activity w/ US nexus—commercial is determined by the NATURE of the course of conduct rather than purpose.
a. purpose test—more likely to get immunity (anything can be for a public purpose);

b. nature test—lease, K?  tilts to non-immunity.

3. (3) takings in violation of int’l law—in which rights in property taken in violation of int’l law and

a. property or any property exchanged for such property is present in the US in connection w/ commercial activity carried on in the US by the foreign state;

b. OR property or any property exchanged for such property or any property is owned or operated by an agency or instrumentality of the foreign state and that agency or instrumentality is engaged in commercial activity in the US.

4. (4) rights in US property [real property]

5. (5) non-commercial torts committed in US—where money damages are sought for PI or death or damage to property occurring in the US caused by act or omission in the US while acting w/in scope of employment

a. EXCEPT immunity for a claim based upon the exercise or performance or failure of exercise or performance of a discretionary function (even if abused);

b. OR claim for malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit or interference w/ K rights.

6. (6) arbitration—either to enforce an agreement made to submit to arbitration concerning a matter capable of settlement by arbitration under laws of US OR to confirm an award made pursuant to such agreement to arbitrate IF 
a. arbitration takes place or intended to take place in US;

b. agreement or award is or may be governed by a treaty or other int’l agreement in force for the US calling for the recognition and enforcement of arbitral awards;

c. the underlying claim could have been brought in a US court (save arbitration agreement)

7. (7) terrorism [highly qualified]—where money damages sought against a foreign state for personal injury or death that was caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking or the provision of material support or resources for such act by official, employee, agent while acting w/in scope of office/employment or agency EXCEPT immunity for
a. state not designated state sponsor of terrorism under the Export Administration Act of 1979 or the Foreign Assistance Act of 1961 at time occurred unless later designated b/c related to Flatow litigation;

b. even if was designated immunity IF

i. act occurred in the foreign state against which the claim has been brought and the claimant has not afforded the foreign state reasonable opportunity to arbitrate the claim in accordance w/ accepted int’l rules of arbitration; OR

ii. neither claimant not victim was a national of US when act occurred.

c. Terrorism Exception Checklist (requires all yeses)
i. Are $ damages sought against a foreign state for PI or death caused by a qualifying act [torture, extrajudicial killing, aircraft sabotage, hostage taking OR material support for the above]?

ii. If yes, is that act or the provision of resources engaged by an official acting w/in the scope of his office?

iii. If yes, has the foreign state been designated a state sponsor of terrorism?

iv. If yes, jurisdiction is proper UNLESS answer no to either of the following [need 2 yeses for exception]:

1. If act occurred in foreign state against which claim brought, did the claimant afford the foreign state “a reasonable opportunity to arbitrate the claim”?
2. Was either the claimant or the victim a national of the US at the time the act occurred?

v. §1609—Immunity from Attachment and Execution of Property of a Foreign State—property of foreign state IMMUNE from attachment and cannot attach just to have jurisdiction; only can attach when not immune under above exceptions.

vi. §1609—Exceptions to Attachment Immunity—some treaties permit execution of judgments against foreign assets; but traditional view is property of foreign states is absolutely immune from execution.

vii. Under FSIA, Personal jurisdiction exists if proper subject matter jurisdiction (under exception) PLUS proper service.

viii. Competing FSIA Rationales

1. Give Πs day in court, protect US citizens;

2. Worried about reciprocity & (results of) infringing on sovereignty of other nations.
c. FSIA Application (Cases)

i. No jurisdiction over attack on neutral ship in violation of int’l law b/c no exceptions to FSIA apply—sole basis of jurisdiction against a foreign state is the FSIA.  Argentine Republic v. Amerada Hess (US, 1989)—tanker sunk from Virgin Islands to Alaska; Argentina attacked in violation of int’l law; local remedies exhausted.
1. SOLE basis for jurisdiction against foreign state is the FSIA;

2. ATCA provides does not trump FSIA (not independent basis for jurisdiction against a STATE);

3. EVEN where state violates int’l law—still must ground immunity on FSIA alone.  (other states agree)

a. 2nd argues that where int’l law is violated no expression of sovereignty BUT Court rejects b/c exception would swallow the rule

b. Plus Congress considered it and only made very SPECIFIC exceptions (violations of int’l law NOT one of them)

c. Rationale—not to turn US into int’l claims court against other gov’ts.

ii. Amerada Hess Implications

1. artful pleading—don’t sue the state, but sue the individual responsible under the ATCA.  

2. Dependent upon implicit orders (and state denial) vs. explicit orders (and state admission).

iii. Personal injury for unlawful detention by Saudi government NOT “based on commercial” under FSIA—no jurisdiction.  Saudi Arabia v. Nelson (US, 1993)—US citizen solicited by independent corporation to work in SA, signed employment K in US, orientation in US, worked in SA, complained in SA, detained by officials in SA.
1. Majority

a. torture & police power brought about the alleged injury and police power is peculiarly sovereign in nature;

b. nature of act OVER purpose;

c. meaning of commercial = restrictive theory;

i. no immunity for acts commercial in character;

d. A state acts commercial in character ONLY when it acts in a the manner of a private player in the market—question of BEHAVIOR not MOTIVATION.  (cannot say used police power for commercial motive, b/c the behavior of using the police power is not something private player can do);

e. even if recruitment is commercial the injury was not based on recruitment but on police activity;

i. could argue causal test—but for recruitment would have never came BUT too attenuated.

f. NO claim for negligent failure to warn whistle blowers will be tortured b/c just semantic difference.

2. Concurring (2)—lacks a sufficient nexus to US (maybe if MORE connection);

3. Dissent (1)—negligent omission (failure to warn) during recruitment is based on commercial activity having substantial contact w/ the US.

iv. Commercial exception—employee of Canadian consulate as merely secretary (and not member of diplomatic personnel) has jurisdiction under FSIA to sue employer Canada b/c her work to promote products done by private persons and her employment was a commercial activity.  Holden v. Canadian Consulate (9th)

v. Yes, FSIA exception for terrorism MET.  Alejandre v. Republic of Cuba (SD Fla. 1997)—Πs claims Cuba bombed civilian planes over int’l waters w/out warning, reason or provocation.
1. After 3 other decisions followed using terrorism exception for jurisdiction; one for destruction of flight against Libya; one against Iran for Israel bombing; one against Iran for kidnapping, imprisonment and torture in Lebanon.  

vi. Generally, counterclaims are allowed b/c when sued by foreign sovereign in US court waived immunity.  National City Bank of NY v. Republic of China (US 1955) and codified in §1607(c).
vii. OVERVIEW of FSIA.  Siderman v. Republic of Argentina (9th, 1991)—expropriation of Siderman’s property by Argentine military AND torture claims.  Men acting under direction of the military governor ransacked the home and locked Lea in bathroom and then bead and tortured Jose for a week.  Fled and then expropriated assets of company.  Tried to get relief in Argentina—officials in Argentina imprisoned and killed accountant to whom they had granted management power of their company.  
1. Expropriation Claim

a. commercial activity exception (Yes)—kinds of activities a private party can engage in AND nexus w/ US—yes on commercial activity carried on in US (advertises and solicits US guests; accepts US credit cards; US guests); yes on commercial activity performed in US in connection w/ commercial activity of the foreign state elsewhere; maybe on #3 US in connection w/ commercial activity of the foreign state elsewhere and causes direct effect in US;
i. under direct effect req’d in US must be substantial and foreseeable;

ii. mere $ LOSS is not “direct effects”;
iii. if derivates of company req’d to be paid to shareholders at place of residence would be enough direct effects.

b. AND w/in nexus of claim Argentina’s continued receipt of profit and benefits rightfully belonging to the Sidermans are the basis of the suit.

c. taking exception—yes w/ regard to US citizen (not others) b/c taking from a citizen is not a violation of int’l at this time [may be now if human rights law has expanded]
i. rights in property taken in violation of int’l law AND
ii. property present in US in connection w/ commercial activity carried on in US by foreign state:
iii. property is owned or operated by an agency of the foreign state and agency is engaged in commercial activity in US.
2. Torture Claims
a. NO jus cogens basis—even though jus cogens violated; torture is recognized as jus cogens BUT FSIA no exception for jus cogens violations;

b. Tort Exception—no b/c tort NOT in US;

c. Treaty commitments—nonbinding agreements; not specific enough; AND only existing treaty provisions win.
d. FSIA implicit waiver exception—since Argentina used US courts to purse Jose Siderman for SAME nexus of facts, then waived immunity.
i. WAIVER where it would be foreseeable to be brought in under same claim—here is a direct connection between facts Argentina invokes and facts Sidermans invoke. [ONLY enough so must argue on remand and Argentina settled so not necessarily holding on this issue.]
ii. Congress suggested 3 waivers (not inclusive)
1. agreement to arbitration;
2. choice of law to a foreign country;
3. filing a pleading w/out raising immunity.
d. Diplomatic, Consular, and Head of State Immunity

i. Embassies and Consulates

1. ARE in host state BUT limited/immune from jurisdiction.  §RS 463 and Vienna Convention on Diplomatic Relations

2. Host country must prevent official and private interference w/ diplomats—duty to protect diplomatic premises from private interference.
3. Diplomatic property exempt from jurisdiction to enforce—

a. Embassies subject to housing code BUT no enforcement.

b. BUT Secretary of State can w/hold benefits from missions that violate state law (such as utilities, construction permits, American workers, etc.).

4. Cannot be taxed.

5. Immune from search and seizures, attachment, execution, or any ENFORCEMENT jurisdiction.
6. US embassy not part of US territory for FSIA purposes.

7. Rationale—necessity.

ii. Personal Diplomatic Immunity

1. Personal inviolability codified by VC on Diplomatic Relations—couched in functional necessity.  Diplomat has immunity when performing duties BUT is very BROAD.

2. ONLY covers accredited diplomats (not just diplomat passport).

3. Home state can WAIVE immunity.  Example, Georgian diplomat killed someone while drunk driving and Georgia’s President waived immunity & was convicted.  BUT only waiver of criminal prosecution.  
a. since VCDR criminal and civil in different sentences—can waive one and not the other.
4. Art. 29 provides, “The person of a diplomatic agent shall be inviolable.  He shall not be liable to any form of arrest or detention.  The receiving State shall treat him w/ due respect and shall take all appropriate steps to prevent any attack on his person, freedom or dignity.”

5. Art. 31 provides, “a diplomatic agent shall also enjoy immunity from the receiving State’s civil and administrative jurisdiction EXCEPT in case of action relating to ANY professional or commercial activity exercised by the diplomatic agent in the receiving State OUTSIDE his official functions.

6. Article 31, VCDR, ¶ 1—Diplomatic agent gets criminal immunity and civil immunity EXCEPT

a. property not mission;

b. estate/will on behalf of private agent;

c. action relating to any professional or commercial activity outside official functions (EXCEPT housekeepers, but yes for restaurants and such).

7. Consular Immunity different—career consuls inviolable (honorary consuls are accorded immunity for official acts but remain liable for acts not related consular business).
iii. Head-of-State Immunity

1. NO EXCEPTION for sitting head of state except waiver BUT must be recognized as head of state by US gov’t.

2. Courts defer to executive branch to figure out who head of state is.

3. NO head of state immunity for Noriega b/c US never recognized Noriega as the head of state [and US actively pursued him].  US v. Noriega (11th 1997)

a. Panama never put arm around Noriega;

b. Regarding drug smuggling for personal gain;

c. not “Constitutional” leader of Panama

4. Former heads of state get LESS protection than current heads of state, especially if next gov’t doesn’t care.

a. re Doe v. US—even if Ferdinand and Imelda Marcos had former head of state immunity it was WAIVED by the Philippine gov’t that came to power after the overthrow of the Marcos gov’t.

b. Law of Lords—Pinochet could not claim former head of state immunity (later overturned).

5. No head of state immunity for terrorism exceptions.  Flatow v. Islamic Republic of Iran—Flatow Amendment overrides head of state immunity as it expressly provides for application’s exception to immunity under terrorism exception to an official, employ or agent of a foreign state acting w/in scope of office, employment or agency.

iv. **Selected Documents 310-23 (Articles 2, 4, 5, 23, 26, 27, 31, 33, 35, 41, 43, 45)**

e. The Act of State Doctrine—certain acts of a foreign state will be presumed to be valid and the court will not sit in judgement on them (may be invoked by private parties) (strong doctrine).
i. Classic Formulations

1. Underhill v. Hernandez (US 1897)—action for detention of US citizen in another country/refusal to grant passport; no passport by military commander during a revolution where US recognized new gov’t (gov’t of Venezuela put arm around Hernandez).
a. Every sovereign state is bound to respect the independence of every other sovereign state, AND the courts of one country will NOT sit in judgment on the acts of the gov’t of another done w/in its own territory;

b. US courts will refrain from judging the validity of foreign gov’ts acts w/in own territory—presume validity of foreign gov’ts official acts;
c. Applies to civil officers and military commanders alike.

d. NOTE on rationale—doctrine ONLY applies to the winners b/c if Hernandez had lost there would be NO gov’t to offend.
2. Banco Nacional de Cuba v. Sabbatino, Receiver (US, 1964)—US reduced sugar quota; Cuba expropriated all US assets; system of compensation but illusory.  Cuban corp. w/ US stockholders contracted to sell sugar to US broker; US broker entered into 2nd K w/ instrumentality of Cuban gov’t.  US broker received payment for sugar BUT refuse to pay Cuban gov’t (b/c expropriated in violation of int’l law but turned over to receiver for old co.’s assets.  Now Bank of Cuba asserts title over the $ for sugar against the US receiver of the co.
a. Issue:  Is the US court required to recognize the title of a thief where the thief is another gov’t acting w/in its official capacity?
b. The judicial branch will NOT examine the validity of a taking of property w/in its own territory by a foreign government, extant and recognized by this country at the time of suit, in the absence of a treaty or other unambiguous agreement regarding controlling legal principles, even if complaint alleges that the taking violates customary int’l law;
c. No relationship short of war w/ a recognized sovereign power would invalidate Act of State Doctrine;
d. No required by int’l law BUT does have constitutional underpinnings
i. separation of powers—will not interpret customary international law in violation of US Constitution [Reid];
e. Does not address areas of int’l law where there is a greater degree of codification or consensus where it would be more appropriate for the judiciary to render decisions (where there are agreed upon principles of int’l justice).
f. Square w/ Paquette Habana—customary int’l law gives rule of decisions generally but not command where int’l law in flux or where Constitutional underpinnings/principles trump.
g. Consequences if otherwise—would question title; prohibit executive’s power to negotiate and create piecemeal adjudication of assets.
h. Act of state doctrine applicable to violations of int’l law only when executive branch explicitly stipulates does not want the courts to pass on question of validity.

3. Second Hickenlooper Amendment (1962)—no court in the US shall decline on the ground of the act of state doctrine to make a determination on the merits giving effect to the principles of int’l law in a case in claim for property including for a foreign state based on confiscation or other taking after January 1, 1959 by an act of that state in violation of the principles of int’l law including the principles of compensation. (except where President says to apply Act of State Doctrine).
a. Requires 1) speedy compensation and 2) full payment.

4. Effect of Second Hickenlooper Amendment

a. On remand, applied to case, US court of appeals found that the amendment provided that it make a determination of the taking on the merits given the principles of int’l law set in the Hickenlooper Statute.  (???)

b. Later decision shave consistently interpreted it narrowly to require ONLY non-application of the act of state doctrine when there are claims of title involved to specific property actually before the court.

i. IF a Π claims ownership of sugar or timber in the US that alleges taken by foreign gov’t in that country in violation of int’l, Π can rely on the amendment in asserting title in US court. 

ii. BUT if the property in the US is NOT directly related to the challenged expropriation, or if there is no property in the US, amendment does not apply.  Court must decide whether act of state doctrine applies absent statute.

5. First Hickenlooper Amendment

a. terminates US foreign assistance when gov’t has expropriated US property or taken similar action;

b. only invoked once against Ceylon in 1963.

6. Cuba loses b/c NOT an act of state b/c NOT public act of those w/ authority of the sovereign powers.  Alfred Dunhill of London v. Republic of Cuba (US 1976)—Dunhill mistakenly paid Cuban state owners of factory; cigars shipped; nationalization occurred; paid Cuban state owners (not original owners); wants to use mistaken payment to offset post-naturalization amount owed.
a. Cuba’s defense—act of state doctrine precludes US courts from adjudicating the refusal to pay back mistaken funds.
b. Majority

i. only authority is “commercial” authority;
ii. only evidence of act of state was statement by counsel durig trial that Cuban gov’t denied liability and refused to make payment;
iii. NO statute, decree, order or resolution of the Cuban gov’t itself was offered in evidence indicating that Cuba had repudiated its obligations in general or any class thereof or that it had as a sovereign matter determined to confiscate the amounts due 3 foreign importers.
c. Dissent (4)

i. Commercial Act Exception
1. analogy to the exception in the FSIA; 
2. claim basis in int’l law
d. NOTE—some courts find commercial exception applicable at the appellate level; circuit split (majority find commercial exception EXCLUDES act of state doctrine); minority find it does NOT.
7. Individuals CAN invoke the ACT OF STATE doctrine.  WS Kirkpatrick & Co. v. Environmental Tectonics Corp. (US 1990)—bribed to get Nigerian bid; Δ interposes act of state doctrine b/c have to give bribes.  
a. NOT a public act the down low need for bribes;
b. regardless to what court’s may suggest as to the legality of Nigerian K, its legality is simply not a Q to be decided by the present suit and there is no occasion to apply the rule of decision that the Act of State Doctrine requires;
c. Prissy-formalistic distinction—high degree of formality to say legality of Nigeria’s act not at issue here if commenting on legality of Kirkpatrick’s act.
8. Suing Ferdinand Marcos—Marcos was sued under the Alien Tort Claims Act.  Π alleged that Marcos had personally ordered that he be tortured and detained.  The District Court dismissed on Act of State grounds.  The Court of Appeals reversed, saying that the issue was within the capacity of the court to resolve
a. District Court: Π argued that former heads of state enjoy no immunity and if they do, such immunity does not extend to acts of torture.  The Court refused to apply head of state immunity since head of state immunity is usually determined by the executive branch, and this court would not impede on the prerogative of the executive. Π also argued that Marcos, in his capacity as President, engaged in a policy of torture.  The Court held that the act of state doctrine applied since it is beyond the capacity of the Court to subject the official acts of the head of a foreign state to traditional standards of judicial review.
b. Appeals Court: Marcos is a private citizen.  Neither the presiding government of the Philippines nor the U.S. objects to the judicial resolution of these claims, or sees any resulting potential embarrassment to any government. Therefore, it is not beyond the capacity of this court to hear the case.
9. The Republic of the Philippines v. Ferdinand Marcos: Π brought a civil suit against Δ-Marcos asserting racketeering claims.  Marcos argued that his acts were insulated because they were acts of state not reviewable by the court.  Second, he argued that adjudication would entail investigation into a political question which is non justiciable by the courts. 
a. Held:  The Court held that jurisdiction existed and that neither the act of state doctrine nor the political question doctrine should be applied.  The court stated that the act of state doctrine is meant to facilitate the foreign relations of the U.S., not to furnish the equivalent of foreign sovereign immunity to a deposed leader.  In this case, D did not meet his burden of proving that his acts were official acts of the state.
10. Examining Marcos and the Act of State Doctrine in Sison v. Marcos—detained and tortured for 9 years under Marcos regime; invoked ATCA against Marcos for violations of human rights in fed court of Hawaii where Marcos lived in exile.  Found Marcos liable but judgment remains UNENFORCED.  Settlement negotiations continue.  Dist. Court applied AOSD—but Steinhart says got it wrong.
a. Diplomatic Consideration—no longer extant and recognized by the US (req’d by Sabbatino); close ties of US and new gov’t MORE embarrassing NOT to adjudicate;  BUT may want to consider current relations w/ leaders NOW; AND reciprocity by nations
b. Executive Suggestion—silence at time.  In criminal setting, NO adverse inference may be made from silence.  After district opinion, Justice Dept filed brief that suit would NOT embarrass US and gov’t of Philippines, but then gov’t backs down on jurisdiction.  Court should NOT defer to jurisdictional requests of executive (only AOSD whether would embarrass or not).
c. Clear Law—human rights norms governing torture are unambiguous.  Lots of custom and treaties.  BUT Marcos directed torture (didn’t use cattle prod himself) which may arguably make a difference.  BUT command responsibility (from Nuremberg and Yugoslavian and Rwandan war crimes tribunals make clear probably would no matter)—same liability.
d. Public Act/Ratification—Under Dunhill, the AOSD cannot apply in the absence of some sovereign act or ratification of the conduct.  Even when Marcos was in power Philippines did not justify or ratify torture.  Just personal aggrandizement and unlawful under local law and were not expression of sovereignty in the sense that the expropriation decrees in Sabbatino were expressions of sovereignty.
ii. (6) Factors or Considerations of the Act of State Doctrine
1. Territoriality—applies to property w/in foreign state IF property in US then DO NOT apply act of state doctrine.
a. Where is a trademark? A debt? A copyright? A website? A CD?

b. Location of asset is STILL litigated.

c. Some territory is disputed—will follow executive suggestion of WHOSE territory it is then.

d. Rationale—to preserve executive power to deal w/ foreign affairs.

2. Diplomacy—government must be “extant and recognized by the US” @ time of suit.
a. purpose to avoid embarrassment—no embarrassment if not recognized; 

b. for example, Nazi taking no act of state doctrine;
c. executive branch can remain silent or speak.

3. Unclear Law—must be some confusion about the underlying legal principles before act of state doctrine applies (“in the absence of a treaty or other unambiguous agreement regarding controlling legal principles”)
a. where there is absence of judicially manageable standards BETTER to abstain.

b. Treaties may provide judicially manageable standards.

i. FCN treaty provided clear enough standards for court not to apply act of state doctrine where treaty said “prompt payment of just and effective compensation.”

c. Does clear and ambiguous customary law count? Sabbatino says “agreement”

i. some courts say custom is NOT an agreement;

ii. But lower courts do not always give agreement the most narrow meaning [treaty only meaning]; recognize element of “agreement” in acquiescence in customary int’l law.

d. analogy to Baker v. Carr

4. Congressional Override

a. 2nd Hickenlooper Amendment—limits area in which judiciary should apply act of state doctrine.

b. How explicit does Congress have to be?

i. Helms-Burton Act—allows US citizens to sue for trafficking in goods nationalized by Cuban gov’t (specifically overrides Act of State doctrine).

ii. Federal Arbitration Act—will not derail arbitration b/c of act of state doctrine.

5. Executive Suggestion

a. Berstein letters—executive branch can override the act of state doctrine (red light = apply act of state doctrine (do NOT adjudicate on merits); green light = do NOT apply act of state doctrine (DO adjudicate on the merits).

6. Public Act—ratification by sovereign authority (state must OWN up to the action).
a. statute, even speech by official, something more than counsel or mere statement by nobody;

b. Courts unwilling to say state owned company represents state authority.  Dunhill.

iii. Foundations for the Act of State Doctrine
1. Separation of powers;

2. Constitutional underpinnings—BUT not so constitutional that Congress cannot override if act EXPLICITLY;

3. keeps courts from interfering w/ foreign relations;

4. serves federalism.

iv. Act of State vs. FSIA

1. Act of State = justiciability; can apply to non-governmental parties.

2. FSIA = jurisdictional; ONLY applies to government.

Int’l Property Law

VIII. The Law of the Sea—reflects tremendous range of law making process.  The regimes tend to reflect differing self-interest.
i. Basics

1. The U.N. Convention on the Law of the Sea outlines various zones in the sea where the coastal state and other states have varying rights such as control of the resources or passage.  The regime is divided into areas of descending authority for the coastal state: internal waters, territorial sea, contiguous zone, exclusive economic zone, continental shelf, and high seas.
2. In 1982 the Law of the Sea Treaty (LOS) was brought into force, intending to serve as a literal constitution for the oceans.  This treaty reflects a great range of lawmaking processes, including the codification of custom through a treaty, UN Resolutions, and the Law of the Sea Tribunal (which adjudicates maritime disputes).  
a. This however, was a major reason for which the U.S. refused to sign the treaty, as the U.S. did not feel they needed to move fast since most of the provisions were reflected in customary international law anyway.  
b. Additionally, the U.S. had major objection to the provisions regarding deep-sea bed mining.  The U.S. eventually signed on to the treaty, but never formally ratified it.  Thus, under Article 18(a) of the VCLT, the U.S. still has some level of obligation since they signed but didn’t ratify (can’t go against the object and purpose).  
3. The result is that sources of law governing a body of norms have proliferated (treaties, customs, resolutions by UN, and new Law of Sea Tribunal.
ii. Maritime Zones of Jurisdiction: the sea is divided into jurisdictional zones that are legal realities and reflect state interest (interests of coastal state)
1. Internal Waters 
a. Bodies of water so closely connected with a coastal state's and territory that they are assimilated to that nation's full territorial sovereignty.  This includes fresh water lakes and rivers, canals, ports, harbors, rivers, etc.  It includes the land-ward side of straight baselines.
b. Whatever sovereignty a coastal state exercises in its territory it may exert over incidents occurring on its internal waters.  
c. Foreign vessels may only enter a state’s inland waters, including its ports with the state’s consent.  This consent is presumed from a lack of an express prohibition against ships of a foreign flog state, particularly commercial ships (thus, foreign merchant ships usually have implied consent).
d. Foreign warships must usually send formal notification and if no objection is received, the foreign warship is normally thought to have consent to enter the internal waters (thus they need explicit consent).
e. Once in the inland waters, a vessel is subject to the sovereignty of the host state so that all of the country’s laws apply with equal force to the vessel.  Violations can be prosecuted in the host state absent treaty provisions to the contrary or the barrier of diplomatic immunity.
f. Thus, there are 2 exceptions to the general rule that a state can exercise its sovereignty in its internal waters and the need for consent is presumed:
i.  Treaty provisions granting preferential rights to one state.
ii. Peace of the Port Principle (Wildenhous): Based on customary international law, host states (based on comity and reciprocity decline to exercise their jurisdiction over foreign vessels – when crimes are committed on board the ship - unless an activity threatens public peace or the peace of the port – like murder (this is based on the notion that in times of peace, ports are left open and can only be restricted temporarily).  (other ex’s – drug dealing not okay, tax evasion not enforce).  This is a plenary sovereignty. 
1. BUT if does apply law, foreign vessel has to abide.  But the jurisdiction is not exclusive, ships jurisdiction can try cases.  The coastal state has subjective SMJ and foreign state has objective SMJ.
2. Territorial Sea:  
a. Historically, the breadth of the territorial sea was narrow, usually described as 3 nautical miles, literally the distance of a canon shot projected from the shoreline.
b. The distance was increased to 12 nautical miles in the LOS Treaty. 
3. Innocent Passage: 
a. The territorial sea regime has always been qualified by the doctrine of innocent passage, which permitted foreign vessels to freely traverse the territorial waters of another state as long as the passage was continuous and expeditious and that the conduct was innocent.  
b. Coastal states were limited in their ability to exercise criminal or civil jurisdiction over foreign vessels engaged in innocent passage.  Jurisdiction could only be asserted when the passing vessel’s activities had some connection with the coastal state or otherwise posed a substantial threat (i.e. drug trafficking).
c. Article 19 LOS Treaty: sets out an exhaustive list of activities that would render passage not innocent per se. A ship passing through the territorial sea that does not engage in any of those activities listed is in innocent passage.
d. A coastal state which questions whether the particular passage of a ship through its territorial sea is innocent shall inform the ship of the reason why it questions the innocence of the passage and shall provide the ship an opportunity to clarify its intentions or correct its conduct in a reasonably short period of time.
e. A ship is not in innocent passage when it engages in fishing, willful pollution, research, or using the threat of force (negative definition). If it does not disturb the peace, security, or order of the coastal state, it’s innocent passage.
f. The Corfu Channel Case: After two of its cruisers passing through the Corfu channel were fired on by Albania, the UK conducted a mine sweeping operation in the channel and in Albanian waters, during which two British ships were damaged, leading to this action to recover for the damages.  Albania claimed the British ships were not in innocent passage since they were in combat formation.  
i. Held:  The Court found that the first passage was innocent and did not violate Albanian sovereignty.  Coastal state can’t interfere with the passage of ships.  They must give notice – can’t use your territory to injure others.  Warships can thus engage in innocent passage.  The Court found, however, that the second minesweeping operation was not innocent passage (didn’t buy necessity and preserving evidence defense)
ii. This case demonstrates the idea that states must not use their territory to injure others (sic utere, as in Trail smelter case- Albania should have warned of potential dangers in the channel).
iii. The LOS lists things that are prejudicial – show or threat of force, transporting person in violation of state, pollution, fishing, etc.  Point is, get in, do nothing, and get out
iv. Court said this is enough for x – Rainbow Warrior?
1. (1) This is a narrow LOS holding – coastal state cannot interfere w/innocent passage in territorial waters and warships are capable of innocent passage
2. (2) Trail Smelter principle – can’t use territory to endanger or damage others
4. Transit Passage (as distinct from innocent passage): 
a. With the expansion f the territorial sea to 12 nautical miles, the maritime powers accepted further limits on the coastal state’s authority to interfere with certain kids of strategic naval movements.  
b. Transit passage applies only in international straits –which are strategic points for commerce and naval power.  If straights get wider, so would be the expansion of the territorial sea.  Could close those to all but innocent passage.  Takes aspects of high seas and puts them in international straights.  What this allows us to do:  
i. (1) aircraft don’t enjoy right of innocent passage over territorial seas, but specific transit regime allows them to go over straights; 
ii. (2) subs can pass under water – stay below surface in strategic straights; 
iii. (3) and other rights of high seas.  If enlarge territorial seas, get less control and not all the freedoms of the high seas.
c. Under transit passage, the coastal state has virtually no right at all to interfere with civilian or military traffic, and under no circumstance can such passage be suspended by the coastal state.
d. Transit passage is the exercise of freedom of navigation and over-fight solely for the continuous and expeditious transit of the strait between one area of high seas or economic zone and another or in order to enter or leave a state bordering the strait.
e. While there is no criteria of innocence to be satisfied, ships and aircrafts exercising this right are bound to refrain from the threat or use of force against state’s bordering the straits and there is an obligation to refrain from activities other than those incidental to their normal modes of continuous and expeditious transit unless rendered necessary by force mejure or distress.

i. Submarines could pass submerged in these special straits.
ii. Aircrafts do not enjoy innocent passage over the airspace of the territorial sea, but under transit passage they could.
5. A coastal state, in its territorial sea, enjoys:
a. The exclusive right to exploit the natural resources.
b. Regulatory powers such as customs, navigation, immigration, health, etc.
6. Contiguous Zone 
a. This is a zone adjacent to the territorial sea (12 mi) where the coastal state is allowed to enforce certain laws such as immigration, customs, sanitary regulations, and drug laws.  Enforce intermediate sovereignty.
b. Article 33 of the LOS Treaty provides that this zone may not extend more than 24 nautical miles from the baselines.
c. The Right of Hot Pursuit: a ship engaged in illegal activities in the contiguous zone or even closer to the coast might try to flee to the high seas.  A coastal state can pursue into the high seas a foreign ship that the coastal state has reason to believe has violated its laws. 
d. This was a response to state making rules and seeing how others respond.   A slow understanding and usage arises – lex ferenda.  Remember:  A state can opt out of emerging customary law by persistently rejecting it.
e. These are a lawful exercise of sovereignty.  Stimulation and response (challenge).  What claims do states make and how do others respond?  States gradually gave up opposition and gave way to usage and codification in law of seas and now it’s so well established.  
f. Exclusive Economic Zone
i. This is a zone adjacent to the territorial sea that can extend up to 200 nautical miles from the baseline that gives states fairly well-defined sovereign rights.
ii. Coastal states are given two types of authority in this zone:
1. Sovereign rights over the natural resources of the water column (chiefly fish stock)
2. Jurisdiction over activities affecting those resources, including off shore platforms and artificial islands, marine pollution prevention, and marine scientific research.
iii. An important balance in the EEZ is granting to the coastal state a variety of rights to the resources in the zone while protecting the rights of other states to navigate through and over the EEZ, to fish the surplus catch, and to conduct research subject to certain limits.  Have to give due regard to rights of coastal state and vice versa.
iv. The Reagan Proclamation: Declared that the U.S. will exercise sovereign rights in living and non-living resources in the EEZ.  However, all states may exercise high seas freedom of navigation in the EEZ that are not resource related.  This was a way to accommodate the interests of the U.S. and the need to preserve the marine environment while balancing the interests of other states in navigation.
v. Some of these cases became custom and this is a good example how a treaty norm become customary
g. Continental Shelf
i. The continental shelf describes the legal regime applied to the resources of, and activities affecting, the seabed and subsoil under the ocean.
ii. The Truman Proclamation of 1945: This is an example of “instant custom” whereby the President enunciated U.S. policy to regard the natural resources of the subsoil and seabed of the continental shelf beneath the high seas but contiguous to the coasts of the U.S. as appertaining to the U.S., subject to its jurisdiction and control.  This was a functional way to define sovereignty over the sea bed, while simultaneously not threatening the international world since high seas freedom still exist. This was largely accepted and codified in the Convention on the Continental shelf.
iii. Effort to preserve shelf-resources?  Codification that followed spontaneous but consistent practice of states – must look to reaction of particular states.
iv. Fisheries Jurisdiction Case: The Court referenced two customary international laws regarding fishing rights.  First, the concept of the fishing zone up to 12 miles, and second, the concept of preferential fishing rights in adjacent waters of the coastal state beyond the distance of 12 miles.  Preferential rights does not equal exclusive rights – thus, Iceland did not have the exclusive right to fish and did not give reasonable regard to UK’s fishing interest.  
v. Ex:  North Sea Continental Shelf Case, Norwegian Fisheries – deciding limitations, proportionality and reasonableness

h. High Seas
i. The high seas are all ocean areas beyond the EEZ’s 200 nautical mile mark.  They are open and free to all states.  They cannot be appropriated.
ii. Restatement §521 of Foreign Relations Law provides the freedoms relating to the high seas, but these freedoms must be exercised by all states with reasonable regard to the interests of other states in their exercise of the freedom of the high seas:
iii. Freedom of navigation; Freedom of over flight; Freedom of fishing; Freedom to lay submarine cables and pipelines; Freedom of scientific research
i. Limits on State and Private Action on the High Seas
i. High Seas are reserved for peaceful purposes (Article 88)
ii. Cannot use force or threat of force (Article 301)
iii. The Rights must be exercised with due regard for other state’s rights.
iv. Restatement §522: Enforcement Jurisdiction over Foreign Ships on High Seas
v. A warship or other ship owned or operated by a state and used only on government non-commercial service enjoys complete immunity on the high seas from interference by any other state
vi. Ships other than those specified above are not subject to interference on the high seas but a warship or clearly marked law enforcement ship of any state may board such a ship if authorized by the flag state or if there is reason to suspect that the ship is engaged in piracy, slave trade, or unauthorized broadcasting (interferes with sovereignty over the frequency spectrum), is without nationality, or through flying a foreign flag or refusing to show its flag is in fact of the same nationality as the warship or law enforcement ship.
vii. Ex:  Interdiction program where stop fleeing Haitian’s and returning them to Haiti.  Does this violate freedom on high seas b/c it stops vessels on the high seas?  522(2).  This is not in the time of war, no piracy of Haitian’s, nothing triggered right of approach.  But US has irreducible interest in ensuing custom laws (exercise of right)
viii. This is a problem that immigration laws go to the high seas.  What makes it lawful is special ad hoc agreements w/US and Haiti to determine status, and if find violation, then ad hoc arrangement to allow vessels and crew to be returned – bilateral agreement 
ix. You can by treaty, override the freedom of the high seas.  The law is not so rigid to bar special arrangements.  Customary right can be overcome by treaty.  Agreements can override certain freedoms on the high seas.  Thus, it is a bad candidate for jus cogens status.
x. Represents – limits on private action, freedom of nav exercises and 
xi. Ex:  oil spill on coast of Spain – does freedom breed irresponsibility?  Decent legal argument – pendulum that swings between freedom and responsibility – swings hard towards environmental protection.
xii. Another example:  not allowed to broadcast on high seas into another country.  Another reason to stop and board vessels on the high seas – limited right
xiii. Libya’s Line of Death – The US Navy have entertained freedoms of seas at the obligations of other countries.  US Navy didn’t care for “line of death” and persistently challenged it by sending in vessels for the purpose of avoiding the appearance and inference of acquiescence (Preah Vihear – worked against them).  The Navy tried to make clear that it didn’t recognize this line and that it continues to be the high seas (the real claim would follow the sinuosity’s of the cost)
xiv. Art. 88 – high seas reserved for peaceful purposes
xv. Art. 301 – required states in exercising rights to refrain from threat of use of force against territory of political independence of another state.  So, if exercising high seas rights, don’t use threat or use of force.
xvi. Note that military activity not necessarily  violates peaceful purpose, it could though, – thus article 88 is not barrier to freedom of navigation

xvii. Use of force in international law is a serious term of ar
xviii. Note that the freedom of its regime is so important to appreciate freedom of navigation exercises
iii. Maritime Dispute Settlement
1. The LOS accepts as its guiding principle that in general, the will of the parties to a dispute shall prevail and that the parties may, by agreement, select any dispute settlement method they wish.  Each party selects which dispute res it prefers
2. LOS does not provide for a unitary system of dispute resolution.  Various groups have expressed preferences for varying methods of dispute resolution including, going to the ICJ, going to arbitration, going to an International tribunal for the law of the sea, or technical commissions. 
3. Parties may choose among these, but there is agreement that if the parties do not agree, they will submit to arbitration  - lowest common denominator – most acceptable
4. Remember that “provisional measures” are like preliminary relief
5. Settlement of Specific Categories of Disputes
a. Article 297: governs disputes relating to the exercise by a coastal state of its sovereign rights or jurisdiction in the EEZ.
b. Article 298: governs disputes relating to sea boundary delimitations, to military or law enforcement activities or disputes submitted to security council to the UN
c. Articles 186-91: governs disputes relating to sea bed mining.
b. Airspace
i. Basics

1. Int’l Air law has carefully laid out rules;

2. lays out rules governing freedom and sovereignty in airspace.

3. lays out government rates;

4. rules governing jurisdiction of crimes;

5. rules governing air carrier liability [Warsaw Convention—limited liability to attack investors to airline industry];
6. int’l civil aviation organization.

ii. Ancient idea—landowner owns the airspace above her land “to the skies.”

iii. Int’l law has created a PRESUMPTION that a state is sovereign in its airspace as it is in its land, its internal waters, and its territorial sea.

iv. Chicago Convention of 1944 recognized the “complete and exclusive” sovereignty of a state in the airspace above its territory.

v. BUT treaty based limitations on complete and exclusive sovereignty including the 5 freedoms of the air

1. Freedom of Innocent Transit—freedom to fly across the territory of the state w/out landing (like easement) and states can delineate routes for surveillance;
2. Freedom of Technical Stop—freedom to land for non-traffic purposes (to fuel up);

3. Freedom to Take Traffic (cargo) from Carrier’s Home Country to a Foreign Country;

4. Freedom to Bring Traffic From a Foreign Country to a Carrier’s Country;

5. Freedom to Discharge Up Traffic While in Route.
vi. How Far Does the Principle of Complete and Exclusive Sovereignty Go?
1. The downing of KAL 007 and Iran Air 655

2. State Practice: Round 1 (acknowledgement and compensation)—don’t say we assert naked right to destroy civilian airliner just b/c over sensitive military stuff BUT pay and acknowledge wrong.

a. PRC—thought aggressive mission mistake;
b. Bulgaria—took responsibility and promised to discipline and punish and pay compensation;

c. Israel—publicly said military sensitive airspace & mistake.

3. State Practice: round II (stone-walling by the USSR) (1952, 1978 & 1952)—shot down off course flights, fired on.  USSR said duty of airmen to force to land and IF don’t, then will open fire.  
a. FACTUAL defense.

b. NOT opting out—no legal dimension; not saying, no legal norm of not shooting down just saying here special circumstances.

c. PLUS genetic marker of jus cogens = no opt-out is possible.

d. **NOTE—proportionality is a good candidate for jus cogens norm b/c it makes int’l law possible.

c. Outer space
i. Presumption of NO sovereignty at all.

ii. States prohibited from exercising sovereignty in outer space—res communis (common property).

iii. Where does outer space begin?

1. critical b/c no clear break between AIR space (all sovereignty) and atmosphere (commonly owned);

2. satellites orbit in outer space.

iv. NO air space sovereignty customary in’tl rule b/c NO objections except one (Bogata Declaration).

v. ONE exception = Bogotá Declaration
1. to exclude space powers from putting a satellite in one geostationary orbit.  

2. devices placed in the geostationary orbit shall require previous and express authority.  

3. Natural resource like claim.

vi. Is the declaration legal under the Outer Space Treaty?

1. Bogotá Declarants claim

a. not all parties to the declaration are parties to the OST;

b. the OST was drawn up by and for the benefit of the space powers (adhesion K);

c. applicability of the OST depends on where space begins, an ambiguity the space powers INTENTIONALLY left unresolved.

2. What about the customary norm that satellites orbit in outer space?

3. ARE the Bogotá Declarants “persistent” or “subsequent” objectors?

a. Probably subsequent, MUST ask how OTHER powers react

b. ALL other space powers ignored declaration and put satellites in the orbit ANYWAY.

4. BUT still not dubious—based on fairness and plight of the less well-developed countries.

5. POLITICAL rather tan legal doctrine.

vii. Common Heritage Principle

1. UN first used notion in 1970 to describe deep sea bed.

2. Came to stand for a # of principles

a. the resources w/in the heritage NEED to be used exclusively for peaceful purposes;

b. technology for exploiting resources should ALSO be shared;

c. int’l authority should be created as a trustee for the heritage.

3. US approved the “providence o mankind” treaty BUT said no legal sense of entitlement to all space stuff (moon rocks, etc.) 

4. BUT when first emerged US embraced equality of ACCESS (what common heritage principle meant then).

5. TODAY means equal distribution.

6. Should US be bound by early support of common heritage principle?  Subsequent or persistent objector?

a. Probably persistent b/c original common heritage principle meant very DIFFERENT from new conception AND US has persistently objected to NEW and stuck w/ OLD conception.  MADE legal claim.

d. Transition Exemplified:  Int’l Environmental Law

i. moved from body of state discretion to a body of law recognized constraints and working together;

ii. treaties are very technical;

iii. works in LONG term;

iv. Stockholm & Rio declarations show mistake to think binding or irrelevant norms in environmental law.
1. The Stockholm Declaration of 1972: The Conference signaled recognition by the international community that environmental issues constituted a unique class of international problems requiring distinct approaches and collaborative solutions. 
a. This declaration showed AND was reaffirmed by the Rio Declaration - expansive legislative efforts – creation of international organizations to oversee dozens of bilateral and multilateral treaties.  
b. The breakdown of the public/private distinction.  A rush of NGO’s that serve at the very least, a publicity function.
c. Principle 21: States have the sovereign right to exploit their own resources pursuant to their own environmental policies and the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other states or of areas beyond the limits of their jurisdiction.   States have discretion to do what they will – some things beyond reach of international law.
d. These exclusive preserves keep getting whittled away by states themselves through IGO’s w/expansive agendas
e. This confirms the shift in the field from a negative code of abstention (jurisdiction line drawing) to affirmative regime of cooperation
f. International norms can have meaning and weight even though they are not binding – soft law - recognizing both lex ferenda and lex lata.  Seeing the law as it leans is often as important as law as it is.  Somewhere in between binding law and irrelevant aspiration.
IX. Norms Flow Chart

a. Flow Chart
i. If there is a NORM & a VIOLATION must ask,
1. What is the int’l reaction?
a. If sanction or punishment, then norm reaffirmed (Filartiga).
b. If tolerance or everyone hops on bandwagon, NEW norm created. Continental Shelf.
2. AND what is the domestic defense?
a. If factual, then reaffirms the norm.  Soviet KAL 007.
b. If legal, then must look at TIMING.  When did object?
i. If subsequent objector, then MUST look at int’l reaction.
ii. If persistent objector, then opt out.  US and Common Heritage; Norwegian Fisheries
b. Limitations

i. too simplicistic to illustrate WHY states conform to certain practices (how opinion juris works) in the first place;

ii. oversimplifies patters and int’l relations and domestic defense when they are mixed (mixed factual AND legal claims);

iii. no obviously objective test for distinguishing between PERSISTENT and SUBSEQUENT objector.

iv. Jus cogens norms are presumable EXEMPT b/c can never opt out.

v. AND cannot address the issue if norms conflict (w/out 3-D chart).  For example, int’l human rights law vs. int’l environmental law OR int’l human rights law vs. immunity.
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