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Checklist for Essays

US Forum: 
1. US Citizen v. Foreign State:
a. FSIA (30): Creates a grant of SMJ to fed’l dist cts over a civil action of foreign state so long as the state is not entiteled to sovereign immunity.  States and state entitites are presumptively immune from suit in US Cts unless one of the exceptions under 1605(a) applies.  (Sole basis for J over state in Fed’l Ct- Argetina v. Amerada Hess


1. Is it a State or State entity? (30)- organ or FS or maj shares owned by FS
2. Do any of the exceptions apply?



(a)(1) Waiver



i. Explicit Waiver- T’s w/ private parties
ii. Implicit Waiver: conscious decision: from conduct- filing responsive waiver, arbit clause signing, forum selec clause, choice-of-law clause, asserting counterclaims
Siderman: A recruited US judic in prosecution of Sidermans, thus waiver 


(a)(2) Commerical Activity : CA outside US w/ “direct effect” in US
i. Public (de jure imperii)- Can only be done by the State SA v. Nelson.  By nature, cannot be done by indiv.

ii. Private/Commercial (de jure gestionis)- States behave like private player in market- Siderman v. Argentian- Is this the type of act a private party “can” do?
iii. Nexus: Siderman:


[1] CA carried out in US by FS


[2] based on acts perf in US in connect w/ CA of FS elsewhere OR

[3]based on acts outside US terr if CA of FS elsewhere and that act cause direct effects  in US



(a)(3) Takings in viol of IL:  US Citizens Only



i. prop present in US in connection w/ CA by FS in US or 




ii. prop owned and oped by FS and engaged in CA in US




Must Show (1) no proper purpose (2) discrim/arbitraty (3) no just comp




iii. Execptions: a) Discretionary funcions b) malicious prosecution


(a)(4) Rights to certain US property: wills or succession
(a)(5) Non-commerical torts in US- money damages for PI, death, lost prop occurs in US


(a)(6) Arbitrate



(a)(7) Certain Acts of Terrorism(33)

b. Act of State- Bars fed’l cts from adjudicating the validity of acts of FS w/in their own terr
a. Classic Rule: Underhill: court in one country will not sit in judgement of acts of the govt of another done within its own territory (AoS for leader of successful revolution).
b. Strongest: Sabbatino: ct will not examine validity of takings of property within its own territory by a foreing government in absense of a T/unambig agmt regarding controlling legal principles, even if complaint alleges taking violated CIL.

i. Second Hickenlooper: Congress Reacts: court req’d to adjudicate claims to property taken in viol of IL (interp to apply when property physically present in US)



c. Decline:




i. First Nat’l City Bank v. Banco de Cuba: Ct considers Bernstein letters
ii. Dunhill- repudiation of purely commerical obligation [debt] owed by foreign sovereign or one of its commericcial inst not a formal AOS
iii. Kirkpatrick: acts of Nigerian K agents only tangentially implicates acts of Foreign govt, AoS doesn’t apply.


c. Considerations:



i. Territoriality: 
i. Applies to acts of State done on its own territory- Does not apply to acts w/in US borders




ii. Clear Law: No AoS when T provides controlling legal stds





i. Sabbatino: IL governing expropriation unclear





ii. Sison v. Marcos: HR norms are unambiguous (torture)

iii. Filartiga: torture if viol of law of nations, AoS doesn’t apply (against torturer)  Nuremberg Princ- Command responsiblity



iii. Executive Suggestion/Bernstein letters 

iv. Public Act/Ratification [Commerical Activities Except] plurality – weak “did the nation act as a private citizen in committing the act?”  Purely Commerical

i. 1) ratification + 2) commercial act 
ii. Dunhill- doesn’t apply if purely commercial- no AoS w/o 
sovereign’s ratification.

iii. Filartiga: Paruguay didn’t ratify Pena’s acts



v. Congressional Override/Hickenlooper



vi. Diplomacy





i. Sabbatino: : Not implicated, if govt not extant and recog by US

2. US Citizen v. Foreign National: 

a. Jurisdiction to Prescribe


i. Territoriality: Objective (Effects) /Subjective (Conduct)




a. “Effectis Doctrine” in US law= intent + substantial effect



ii. Nationality of Actor


iii. Protective Principle: crime against 




a. security/integrity/vital eco interests



iv. Nationality of victim/passive personality


v. Universality: (No “reasonableness” Requirement)




a. US v. Yunis: Air piracy/Hostage Taking 

b. J to Enforce:
i. R§432: Territorial unless Consent of other state + Compliance w/ US law




a. Eichman: Argentina consented




b. Hague Service Convention



ii. Is there an Extradition Treaty? If yes,




a. Political Offense Exception: crime alleged is political




i. Attacks on civilians- non-political





ii. Attacks on military (treason, espionage) – political 



b. Prosecution time-barred in requesting state




c. Dual Criminality Requirement




d. Defer if currently punish/proceeding in US




e. Alvarez-Machain: Extradition T didn’t prohibit abduction so not illegal.

c. J to Adjudicate: Like domestic PJ, R§421, relies on trad’l minimum contacts


d. Choice-of-Law: (28)


i. US State Approach:

a. 1st Rest- territoriality (Effects) Where injury occurred, where K made, where marriage celebrated.(T=place of the wrong- lex loci delicti)
b. 2nd Rest- (MSR) Most Significant Relationship- Pancotto: factors:
i. place where injury occurred (intentional v. not)

ii. place of conduct causing injury?


iii. domocile or place of business of the parties?


iv. place where parties rlsp centered?

c. Interest Analysis- policies underlying the conflict

i. look at rules in conflict

ii. policies behind the rules (assume state legis protect their own) 1) behav reliance? 2) unfair surprised by applic of other state? 3) purch insur? 4) policy behind limt?
· Pancotto (29): (law of forum if applying local law would result in inadeq comp)

- Isolate substantive issues and determ if laws conflict?


- Examine Contacts w/ State

- Law of place of injury unless IL more signif interest in partic issue



ii. 3rd Rest of Foreign Relations – “Reasonableness” factors:



- link of activity to terr of regulating state




- Connections: nationality residence, eco activity




- Char of the Activity to be regulated




- Existence of justified Expec



- Importance of reg to int’l polit, legal, eco sys




- extend reg constist w/ traditions of Int’l sys




- Extent another state may have interest in regulating the activity




- Likelihood of conflict w/ reg by another state

iii. Inquiry into int’l Comity(29) J restraint to avoid/resolve conflict
- Hartford Fire Insur v. CA (29) No true conflict if can comply w/ the rules of both. (US Prohib, UK Allow, No conflict or comity)


e. TVPA: 

3. Alien v. Foreign National
a. ATCA: DC’s have original J of any civil action by an alien for tort only, committed in viol of the law of nations or a treaty of the US.

i. Unocal: Is there an applicable norm of IL?  Is it recog by the US?  What is its status?  Has it been violated? (torture, murder, genocide slavery violate jus cogens)


1. CIL incorp into fed’l CL (Paquete)- Charming Betsey

2. Unocal: need knowledge + benefit + cooperation (11)

ii. Does it violate law of Nations (CIL)? (8)



1. Definitio of CIL: general practice of states accepted as law Art 38 (8)



2. Establishing int’l custom –




1. State Practice Generally (See Sources)







(1)  Treaties in consistent form: N.Sea(11)







a. Fundamentally norm creating

b. Widespread representation and participation, esp. “specially affected states”


i. suffic #ratify

c. Passage of Time (Qualitative) extensive and virtually uniform practice







- Kadic- genocid conv.






(2) laws, C’s, High Court Decisions







(3) Writings of publicists







(4) Resolutions/Declarations in Consistent Form in IGO’s







(5) Decisions of International Tribunals







(6) Authoritative Compendia/Restatements







(7) Pres Procl Paquete- policy to conduct war w/ IL

- Kadic- exec opin re: private liab for genocide, piracy, war crimes







(8) T’s as codification of custom Nuclear Weapons(12)





a. Tone of Domestic Defenses to Violation






a. Fact- KAL007: reinforces norm







b. Law- “norm doesn’t apply to US”

i. Timing- Perisitent?  Norwegian Fisheries, US Common Heritage








ii. Timing- Subseq? Bogota Decl






b. Int’l Reaction to Violation







a. Tolerance- new norm Cont’l Shelf







b. Sanctions- reaffirms norm Filartiga




2. Duration of State Practice 
a. Long Term Paquete Habana
b. Short Term N. Sea  Cont’l Shelf(9) – 

3. Consistency of state Practice- N Sea- must be extensive and virtualy uniform- minor inconsist OK

4. Number and Make Up of States Adhering


a. Signif Number


b. Diversity- gogo, eco, social


c. “Affected States”

5. Opinio Juris


a. Lotus- sense of legal oblig


b. N.Sea- frequency w/o oblig not enough

6. Resol and Recomm of IO’s

a. UN Decl on HR- Filartiga(9)

b. UN Res as Evidence- TOPCO(10)





c. UN Art 2: Peaceful Resol of Disputes(12)


ii. Does it violate a Treaty



b. Defenses:



i. This is not CIL- Exception to Univeral Application (10)



1. Clear and Consistent Objection supported by Action




a. Fisheries Case- persist obj to general practice





b. Common Heritage



2. Historical Departure
a. Temple of Preah- T accepted for decades and estopped from denying it now as a subseq objector


ii. Act of State (see above)


iii. Diplomatic Immunity
1. VCDR- immun presum for all crim/civil/admin (34)- Except- real estate ,tax, will, CA in receiving state outside diplo functions




2. can wiave.



iv. Head of State Immunity



1. Noriega: US never offic recog, former HoS less protection1
ICJ Jurisdiction(15) 
State v. State

I. Jurisdiction:


1. Basic Requirements:

a. Is it a question of interntaional law


b. Are both parties States


i. defined boundaries


ii. permanent population


iii. effective government


iv. ability to conduct international relations


- Recognition: Evidentiary Value



a. Tinoco: ideological



b. Greek Orthodox: didn’t meet 4 req’s of statehood


2. Jurisdictional Requirement:



a. Compromis: 36(1)- J over referred cases and agmts to submit existing dispute
b. Compromissory Clause: 36(1)  Matters privided for in UN Charter, T’s, Conv’s- reqing submission of future disputes
c. Optionl Clause36(2) parities to the § recog compul, in relation to all other states accepting the same oblig, the J of the ct in all disputes concerning:



i. interp T, Q IL, facts constituting breaches, nature of reparations for breach
ii. Reciprocity: (look for Self Judging/Connoly, Exhaustion of remedies, Necessary Parties/Vandenberg in multi-lateral Treaty)

a. Nicaragua v. US: form v. substance (17)- formal cond of creation, duration, and termination not subj to recip- scope and substance are
b. Norwegian Loans Cases (16): same right to involk res of other state


d. Transferred J- Nicaragua: pattern of acquiscence 
· Competence de la competence Art 36(6): In event of dispute, Court decides

e. Preliminary Relief (Art 41): Yugoslavia v. US(18)
f. Jgmts binding (Art 59)

g. Decis can be enforced (Art 94)- Chapter VII Enforcement for treats/breach to peace, acts of aggression. (13)

a. Art 39: Determined by SC and recommends/decides measures

b. Art 41: Meas w/o armed force- interrupt ecos relations, rait, sea, air, post, tele, radio and other means of communication.

c. Art 42: If 41 inadeq, may take action by land, sea, air as necess to maintiain or restore int’l peace and security.  May include demos, blockade, opps by air, sea or forces of UN membs.

II. Diplomatic Protection: (20) Pwr of state to espouse claims of its nationals injured by action of another nation. (Alvarez)

1. Exceptions to Granting Diplo Protection

a. Failure to Exhaust local Remedies (whole sys of legal remedies essential to est ∏’s case must be tested- no futility req)



i. Strong/Weak Form (Ambatioelos/Interhandel- intl remedy temp closed)



b. Waiver
iii. Injury then espousal then waiver- espousal valid

iii. injury then waiver then espousal (Tattler- US v. GB)- espousal invalid

iii. waiver then injury- Calvo Clause- espousal invalid


c. Insufficient Nationality: Real & Effective Links Test



i. Nottebohm(25, 20)



ii. Barcelona Traction (Belg. v. Esp): (21)

a. Control: SH, D’s location/nationality- location of PPB (just control OK when enemy property during war)





b. Nationality:- state of incorp.




iii. Vessels: determ by fag it flies w/ “genuine link” to state
SE Treaty Doctrine: Becomes US law once enters into force internationally, readily given effect

1. What T language at Issue?

2. Is it SE?


a. Application:



i. Intent- Manifest intent to not effective as domestic law w/o legis?




A. Language- R§111, Asakura(3)





SE: present action, obligaion





NSE: future intent, action, aspiration




B. Context





1. Does T trench on some C perogative? Implementing legis C required?






- Encroach on Congressional perogative?






- Senate Declarations?





2. Other:






- Security Concerns? against SE






- Available Alt E methods? Saipan





- E of rights req no partic innovation?







- US v. Postal- NSE- not intended to alter pre-existing rts





- Practical Construction Adopted? (purp, obj, procedures)Saipan






- Existence of domestic proced/inst for implementation Saipan(3)






- Immed and long-range conseq Saipan






- Some countries who signed didn’t recog as SE US v. Postal
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