Is there an int’l law that has been broken?

I. RS §102:  A rule of international law is one that has been accepted as such by the international community of states:
II. Has int’l customary law been broken?
a. Customary international law results from a general and consistent practice of states followed by them from a sense of legal obligation.  (state practice PLUS psychological obligation)
b. High threshold of proof—assumed everything is okay (all states sovereign) UNLESS proved otherwise.  Lotus
c. Is their a customary int’l law?  Look to sources of authority…
i. Statute of the International Court of Justice, Article 38

1. international conventions;
a. Treaties in Consistent Form

i. RS §102—unratified treaties

1. Multilateral treaties may codify customary law;

2. Treaty vs. custom—treaty will win if later in time; but a new customary norm will supersede inconsistent treaty obligations.

ii. Example, prohibition on torture.
2. international custom;
a. failure to object to a practice is a source of int’l law.  Lotus
b. looks at history of CLAIMS and DEFENSE made by a country.

i. For example, yes we did is, so what?  vs. shocked, didn’t know it happened, it will never happen again.
c. International law draws inferences from silence AND from ambiguous behavior—estoppel by silence; requires states to state claims affirmatively; estoppel SO powerful can override treaty.  The Temple of Preah Vihear Case (1962) (ICJ

3. general principles of law recognized by civilized nations;
a. Resolutions and Declarations in Consistent Forms

i. Questions for use of UN Resolutions for opinio juris

1. Does UN Resolution address LEGAL subject?

2. Is UN Resolution consistent w/ practice?

3. What is the voting record (general # and types of states that voted yes or no)?

ii. Rationale for Use

1. not binding but formative influence in development of int’l law;

2. often first stage before formal treaty;

3. often purports to express already existing customary law;

4. are official expressions of gov’ts concerned and are relevant and entitled to weight in determination of customary international law;

5. (evidentiary even for those not signatories).

4. judicial decisions and teaching of publicists 
a. Laws, Constitutions, High Court Decisions in Various Countries

d. Has the state opted OUT?

i. Consistent objection to a customary norm from the inception of the norm allows a State to opt-out.  The Norwegian Fisheries Case (UK v. Norway) (ICJ) (1951)—border dispute over where the international waters begin and Norway’s coastal waters end.  

e. Some customary int’l laws…

i. NO taking by nationalization of foreign assets w/out just compensation.  The TEXACO/LIBYA (TOPCO) Arbitration (1978)—Libya nationalized the petroleum companies.  BUT may be new norm materializing ?
ii. Prohibition on torture.  
1. Deliberate torture perpetrated under color of official authority violates universally accepted norms of the int’l law of human rights regardless of the nationality of the parties—§1350 of the Alien Tort Claims Act provides federal jurisdiction for a Tort in violation of the law of nations.  Filartiga v. Pena-Irala, 2nd (1980)
iii. Question on the legality of nuclear weapons in customary law.  Nuclear Weapons Case (ICJ) (Advisory Opinion) (1996)

1. BUT int’l law prohibits unnecessary/un-proportional harm to civilians;

2. AND int’l law prohibits unnecessary suffering to combatants—States do not have unlimited free choice in weapons use.

3. Held, NO customary rule proscribing the use of threat or use of nuclear weapons per se (11 to 3);

4. Held, a threat or use of force by means of nuclear weapons that is contrary to Art 2, para. 4 of the UN Charter that fails to meet req’ds of Art 51 (self defense) is unlawful (unanimous)—certainly NOT okay if not for self defense;

5. Held, a threat or use of nukes should also be compatible w/ the req’ds of int’l law applicable in armed conflict, particularly w/ those principles and rules of int’l humanitarian law, as well as specific obligations under treaties which expressly deal w/ nukes (unanimously);

6. Held, threat or use of nukes would generally be contrary to the rules of int’l law in armed conflict AND contrary to principles of humanitarian law BUT cannot conclude definitively if self defense would violate customary int’l law (7 to 7—President deciding vote).
iv. Int’l law on individual responsibility.  Rwandan & Yugoslavian War Crime Tribunals.

v. (Under convention, BUT evidence) Affirmative duty to citizens AND disappearances just need enough circumstantial evidence to shift burden.  Velasquez-Rodriquez Case (Inter-American Court of Human Rights) (1988)—violated human rights convention.
vi. Canada is responsible in int’l law for air pollution created by Canadian company where pollution landed in Washington State AND required to refrain from causing damage by fumes AND regime of control applied to Trail Smelter.  Trail Smelter (US v. Canada) (1949)—fundamental legal principle, sic utere—cannot use property to damage another’s property—some argue mass refuges violates sic utere but on fringe…
vii. Breached b/c no good faith effort BUT remedy = damages NOT return of prisoners to the island.  Rainbow Warrior (New Zealand v. France) (1990)—
f. Are applying customary int’l law in US Courts?

i. If there is NO controlling statute, customary int’l law wins.

ii. If Congress clearly overrides customary int’l law, then Congress wins.

iii. BUT often courts interpret statues in line w/ int’l law (Charming Betsy principle—save the treaty/save int’l law).

iv. US courts can turn to customary int’l law to answer domestic questions—thou shalt not seize fishing vessels in times of war.  The Paquete Habana, US (1900)
III. Has an international agreement been broken?
a. For the parties thereto the int’l agreement?
i. Is there a treaty?

1. Int’l treaty law = all int’l agreements
2. Domestic treaty law = created by President w/ advice and approval of Senate (2/3) (otherwise executive agreement)
3. RS of Foreign Relations Law of the US § 301

a. can be unilateral (no consideration required) 

b. applies to oral agreements

c. does not include Ks by a state commercial in character

d. requires intent to be legally binding [if express that agreement is non-binding then does not count]

ii. Bound in int’l law?

1. Has the US only signed and not ratified?

a. US has signed and not ratified LOTS of treaties—VCLT itself, Human Rights Convention, etc.

b. Obligation not to Defeat the Object and Purpose of a Treaty PRIOR to its Entry into Force (Article 18)

i. Article 18: A state is obliged to refrain from acts which would defeat the object and purpose of a treaty WHEN:
1. (a) it has signed the treaty UNTIL it shall have made is intention clear NOT to become a party to the treaty; OR
c. When has O & P been defeated?
2. What does the treaty mean INTERNATIONALLY?

a. Article 31(1):  A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose.

b. Article 31(2):  The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:

i. (a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;

1. example, side agreement of NAFTA

ii. (b) any instrument which was made by one or more parties in connection with the conclusion of the treaty AND accepted by other parties as an instrument related to the treaty. 

1. example, if adopted by a subset of the parties BUT accepted by all of the parties.  

2. unilateral declaration and other parties allow it/accept it.

c. Article 31 (3):  There shall be taken in to account, together with the context:

i. (a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;

ii. (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;

iii. (c) any relevant rules of international law applicable in the relations between the parties.

d. Supplementary Means of Interpretation (Article 32):  Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, 

i. in order to confirm the meaning resulting from the application of article 31, OR;

ii. to determine the meaning WHEN the interpretation according to article 31: 

1. (a) leaves the meaning ambiguous or obscure; OR

2. (b) leads to a result which is manifestly absurd or unreasonable.

3. Subject to Good faith.—pacta sunt servanda (article 26 VCLT)
4. Are their any RESERVATIONS?

a. Are the reservations PROPER?

i. Formulation of Reservations (Article 19)—a State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation UNLESS:
1. (a) the reservation is prohibited by the treaty;
2. (b) the treaty provides that ONLY specified reservations, which do not include the reservation in Q may be made; OR
3. (c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible w/ the object and purpose of the treaty.
ii. When does a reservation violate OBJECT & PURPOSE?

1. Ask

a. what is the object & purpose?  
b. does the reservation directly (indirectly) thwart the purpose?
c. is the reservation remedial/procedural/time limit or substantive?
i. Nicaragua v. US says time restraints DO NOT get reciprocity.
2. Examples

a. A reservation on a genocide treaty that adopts ONLY for state actors and not private actors PROBABLY inconsistent w/ object & purpose b/c private actors CAN be guilty of genocide and b/c states often acquiesce to genocide.  (Class hypo)
b. A reservation to ratify genocide treaty but to reserve on power of ICJ court to resolve disputes (close case).
i. Yes violates b/c o & p = stop genocide and need enforcement to stop it.
ii. No b/c ICJ provision is remedial rather than substantive. 
iii. US has a reservation like this to the genocide convention and ICJ found it did NOT violate object and purpose.
b. What is the REACTION to the RESERVATIONS?

i. Acceptance of and Objection to Reservations (Article 20)

1. (2)  When it appears from the limited # of negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by ALL of the parties.
a. Qualified echo of TRADITIONAL rule =all states must agree to reservation OR reserving party is NOT party to the treaty.
2. (4) In cases NOT falling under the preceding paragraphs and unless the treaty otherwise provides:
a. (b) an objection by another contracting State to a reservation does NOT preclude the entry into force of the treaty as between the objecting and reserving States UNLESS a contrary intention is definitely expressed by the objecting State.
i. Must say BOTH “I reserve” AND “as to this provision, I am not bound”
3. silence = acquiesce (5): ***unless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of 12 months after it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later.
c. What is the RESULT to the obligation do to the reservation (under VCLT)?

i. OKAY w/ it (or if oppose but okay w/ entry into force) = Reciprocity (Article 21(1))—A reservation established w/ regard to another party in accordance w/ [the prior articles]: 
1. (a) modifies for the reserving state in its relations w/ that other party the provisions of the treaty to which the reservation relates to the extent of the reservation;
2. AND (b) modifies those provisions to the same extent for that other party in its relations w/ the reserving state.
ii. If oppose reservation & entry into force = reservation does not apply if do not oppose entry into force (Article 21(3))—When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation.
iii. If reject AND oppose entry into force = NO treaty relations between the two parties w/ regard to treaty.
d. Reservations Flowchart

i. Is X’s reservation inconsistent w/ object & purpose?

ii. If NO, then ASK—Does the Country in Question object to the reservation?

1. If NO (country does NOT object), then reciprocity between the two states (BOTH benefit from the reservation).

2. If YES, then ASK—Does the Country in Question oppose entry into force of the treaty?

a. IF YES, (does oppose entry into force), then no treaty at all between X and Country and Question.

b. If NO (does not oppose entry into force), treaty between X and Country in Q exists BUT NOT reservation clause(s).

iii. If YES, then X cannot be a party to the treaty.  

e. W/ REGARD to OTHER parties ALL THE SAME = Reservation ONLY modifies relationship w/ reserving state (Article 21(2))—The reservation does NOT modify the provisions of the treaty for the other parties to the treaty inter se.
· NOTE—minority opinion reservations AGAINST O & P get the blue pencil.  Human Rights Committee General Comment (1994)
· Majority Opinion = VCLT & Reservations to the Convention on Genocide (ICJ) (1951).
iii. Has their been a MATERIAL BREACH?

1. Article 60 (3) A material breach of a treaty =, for the purposes of this article, consists in:

a. a repudiation of the treaty not sanctioned by the VCLT; OR

b. the violation of the treaty not sanctioned by the VCLT.

2. Article 60 (5) 1 through 3 DO NOT apply to provisions relating to the protection of humans or treaties humanitarian in character.
3. Breach of a Treaty (Article 60)—Termination or Suppression of the Operation of a Treaty as a Consequence of Its Breach (Article 60)

a. (1) A material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach as a ground for terminating the treaty or suspending its operation in whole or in part;

b. (2) A material breach of a multilateral treaty by one of the parties entitles:

i. (a) the other parties by unanimous agreement to suspend the operation of the treaty in whole or in part OR to terminate it either:

1. (i) in the relations between themselves and the defaulting State; OR

2. (ii) as between the parties;

ii. (b) a party specially affected by the breach to invoke it as a ground for suspending the operation of the treaty in whole or in part in the relations between itself and the defaulting State;

iii. (c) any party other than the defaulting State to invoke the breach as a ground for suspending the operation of the treaty in whole or in part w/ respect to itself if the treaty is of such a character that a material breach of its provisions by one party radically changes the position of every other party w/ respect to the further performance of its obligations under the treat.

iv. Are their any DEFENSES to the treaty?

1. Coercion of a State by Threat or Force? (Article 52):  A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of int’l law embodied in the Charter of the UN.
a. Issues on Article 52:  Agreement generally (at least w/ physical/armed threat) but disagreement about nuisances of the rule.
i. Does “threat or use of force” mean economic or political pressure?

ii. What is the date from which the rule invalidating the treaty procured by threat or use of force operates?

2. Changed Circumstances (Rebus Sic Stantibus)?
a. Article 61—impossibility/ “fundamental change in circumstances” is a basis for terminating or withdrawing from treaty.
b. Article 62 (1):  A fundamental change of circumstances which has occurred w/ regard to those existing AT THE TIME of the conclusion of a treaty, and which was NOT FORESEEN by the parties, may not be invoked as a ground for terminating or w/drawing UNLESS (presumption AGAINST changed circumstances):
i. (a) the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; AND
ii. (b) the effect of the change is radically to transform the extent of obligations still to be performed under the treaty.
c. Article 62 (2):  A fundamental change in circumstances MAY NOT be invoked as a ground for terminating or w/drawing from a treaty:
i. (a) if the treaty establishes a BOUNDARY; OR
ii. (b) if the fundamental change is the result of a breach by the party invoking it either of breach of an obligation of the treaty or any other int’l obligation owed to any other party to the treaty.  (Think:  unclean hands doctrine)
d. What about radical change in gov’t of one party?
i. Some say never.
ii. Some say okay if both parties then agree b/c of the change in one party’s gov’t unacceptable to continue w/ the treaty.
v. NO DEFENSE FOR DOMESTIC LAW.

1. International Law Trumps (Article 27)—A party may not invoke the provisions of its int’l law as a justification for its failure to perform a treaty = international law TRUMPS domestic law.

a. domestic law no excuse for failure to perform a treaty

b. U.S. gets around by using reservations
vi. Bound in domestic law (self-executing)?

1. Is the treaty valid domestic law?

a. No US citizen should be deprived Constitutional Rights just b/c in another land. Reid  

b. No treaty may violate explicit provisions of the Constitution.  Reid v. Covert (1957).   
c. Later in time rule.
d. Trumps state law.  Missouri v. Holland.
2. Is the treaty self executing?

a. self-executing treaty = becomes law in the US once it enters into force internationally.

i. Can be easily given effect by executive or judicial bodies, federal or State, w/out further legislation (RS US Foreign Relations law)?
b. non-self-executing treaty = requires additional legislation to implement.

c. ASK
i. What was the intent from language? (language = key) (RS §111(4)—an int’l agreement is non-self executing if the agreement manifests an intention that it shall not become effective as domestic law w/out the enactment of implementing legislation)

1. “use your best efforts” [Non]

2. “shall as far as possible” [Non]

3. “each party agrees to enact and enforce such legislation as may be necessary” [Non]

4. “thou shalt not discriminate” [Self-executing, see Asakura v. City of Seattle]

5. present action—“the contracting states shall as far as possible facilitate” [Self-executing—obligation NOT aspiration]

ii. Is it Constitutional? 

1. not enforceable as US domestic law (all provisions to pay money & that create criminal liability; areas not traditionally under Congressional control);

2. RS §111(4)(c)—an international agreement is non-self executing if implementing legislation is constitutionally required (all $).

iii. Are their senate declarations? (contextual) (RS §111:  Senate declarations are powerful contextual evidence but not binding.)

iv. Are their judicial precedents?

v. What was the context generally?

1. context of treaty;

2. are there reservations;

3. alternative methods of enforcement;

4. consequences of holding self-executing.

5. purpose of the treaty;

vi. Factors in People of Saipan v. US Dept. of Interior
1. purpose of treaty and objectives of creators (intent);

2. existence of domestic procedures and institutions appropriate for direct implementation (practicability);

3. availability and feasibility of alt. enforcement;

4. short and long term effects of self-executing vs. non-self executing.  

d. OR have the Courts just used self executing treaty doctrine to mean OTHER stuff?
e. Π does not have standing (not within the protected class of the treaty);

f. treaty does not create private right of action (but could be enforced by another gov’t);

g. political Q doctrine—private enforcement of treaty is politically charged or commits enforcement of treaty to another branch of government.  (US v. Postal, treaty says only flag ship has jurisdiction over high seas, US arrested Δs drug traffickers, language sounds self-executing, but held not probably b/c political Q.)

3. Effect of Self-Executing Doctrine

a. Treaty that is non-self-executing is not enforceable as US domestic law BUT still obligated to other nations (binding INTERNATIONAL law).

b. Some provisions may be self-executing while others are not.

vii. What are the terms of the treaty (interpretation)?

1. Plain Meaning

a. look to language and what makes sense.  

i. For example, in Alvarez-Machain textual arguments were that 

1. 1) extradition treaty would be meaningless if could thwart by kidnapping AND;

2. 2) Article 9 of the Treaty allowed each country the opportunity to prosecute on own soil (each nation reserved the right to not extradite at all);

3. 3) Article 22 scope of application—treaty “shall apply” to offenses in Article 2 which included murder and kidnapping—fell w/in mandatory reach of treaty.

b. Problems

i. literalism may not = intent;

ii. treaties are often in multiple languages.

2. If the plain meaning is ambiguous or inconclusive, then construe the treaty consistent with customary international law.

a. For example, in Alvarez-Machain exercising power in another country w/out consent/cooperation of local gov’t violates other nation’s sovereignty.  Lotus case (no exercise of power in any form in another state w/out consent).  

i. BUT U.S. claims customary int’l law not implicated by conduct here (maybe b/c bounty hunters?  no “state” actor?)

b. Implied Good Faith.

3. If plain meaning is unclear, then construe treaty by looking to the course of conduct between the parties. 

a. Did the parties consent or acquiesce to certain treatment?  

i. In Alvarez-Machain, Mexico explicitly protested.

b. or did they protest?  

c. what is the negotiating history of the treaty?  (negotiating history = travax preparatoires) 

4. The submissions of the executive branch are entitled to substantial deference

a. BUT cannot be controlling.  See US v. PLO—executive interpretation of law that PLO office must be closed does not control.  (BUT exec. branch does not appeal.)

5. Save the treaty.

a. Charming Betsy Principle—a court will not construe an act of Congress to be inconsistent with int’l law if any other construction is possible.  

i. Rationale

1. to respect/not embarrass executive branch w/ regard to foreign relations;

2. to avoid violating int’l law.

b. Judge creates implausible statute purpose and denies/skew legislative history of statue to SAVE the UN HQ treat.  US v. PLO
viii. Does the interpretation violate US law?

1. No US citizen should be deprived Constitutional Rights just b/c in another land.  Reid.
2. No treaty may violate explicit provisions of the Constitution.  Reid v. Covert (1957).   
ix. Are their any reservations (that drop out)?

b. For others if they lead to the creation of customary international law?
1. when such agreements are intended for adherence by states generally (Rules in a Treaty Becoming Binding on 3rd States Through International Custom (Article 38))
· Parties CAN be bound even if never sign treaty—Possible for a treaty to bind non-signatories if ALL factor met—not met here.  North Sea Continental Shelf (ICJ)
a. CUSTOMARY law and fulfill ALL following 3 FACTORs for treaty to be evidence of customary law
i. (1) Treaty provision must be fundamentally “norm-creating” in character such that regarded as forming basis of a general rule of law;
1. Here, Art. 6 did not pass b/c allows for special circumstances and reservations (but see prohibition against torture where NO reservations allowed).

ii. (2) Widespread participation [state practice]—extensive and uniform state practice from states whose interests are affected;

1. Here, not widespread enough, not enough ratifications.

2. Whose interests are “specially affected”?

a. most powerful states;

b. those most disadvantage by the norm.

iii. (3) Passage of Time—some time must pass--

1. Here, not enough time, only 5 years since effect; could be less if more state practice but there isn’t.

a. NOTE—where there is lots of state practice, less passage of time is needed.

ii. AND are in fact widely accepted.
c. SEE CUSTOMARY LAW
IV. Has Jus Cogens been broken?

a. by derivation from general principles common to the major legal systems of the world (Jus Cogens).
i. Treaties Confliction w/ a Peremptory Norm of General Int’l Law/Jus Cogens (Article 53)—For the purpose of the present Convention, a peremptory norm of general int’l law is a norm accepted and recognized by the int’l community of States as a whole as a norm from which NO derogation is permitted and which can be modified ONLY by a subsequent norm of general int’l law having the same character.
ii. Article 63:  Jus Cogens TRUMP treaties.
iii. Emergence of a NEW Peremptory Norm/Jus Cogens (Article 64):  If a new peremptory norm of general int’l law emerges, any existing treaty which is in conflict w/ that norm becomes VOID and terminates.
b. What is JUS COGENS?
i. reciprocity is a good candidate;
ii. good faith
Suing under ATA or Domestic Analogue?

iii. Proved violation of customary int’l law?

iv. Some violations of int’l law exist whether Δ acts as an individual OR in concert w/ gov’t.  Kadic v. Karadzic (F.3d) (1995)—Πs suing for Δ-Bosnian-Serb leader for genocide, war crimes, and crimes against humanity.
1. Genocide—YES 

a. UN declarations;

b. Treaties on Genocide (Genocide Convention)—extends to individuals;

2. War Crimes—YES 

a. Geneva Conventions—ratified by 180+ nations—includes rules of war for “insurgent military groups”

3. Torture & summary execution—requires state actor (remand to determine if state actor or not)

a. precedent for official torture;

b. Treaties—requires state actor

c. statute—torture/victims act requires under color of law

4. Requirements for State Actor (for torture claim)

a. Was the actor (Karadzic) the state/member of gov’t?

i. state = defined territory and permanent population under its control and involves in relations w/ other entities

ii. RS—any gov’t if in ACTUAL control/sovereignty = de facto gov’t.

b. Was the actor (Karadzic) acting in concert w/ or under color of law of a foreign state?

i. “color of law” = a private individual who acts together w/ state officials or w/ significant state aid (from §1983 civil rights legislation);

ii. look to agency law

v. A multi-national corporation that makes business decisions on human rights violations MAY be subject to liability for acts done in foreign countries under the Alien Tort Claim Act.  Doe v. Unocal Corp (C.D. Cal 1997)—
1. BUT what is the standard?

a. Developing Standard for Corporation Liability

i. On remand, district Court set STANDARD for company liability—

1. shared goal or joint action alone insufficient;

2. requires participated or influenced the unlawful conduct (conspired or controlled) MORE than knowledge.

3. 9th en banc, (2 for aiding and abetting, 1 for MORE)

4. aiding and abetting by subjecting Πs to forced labor;

5. in furtherance of joint venture

ii. on SJ, then STANDARD requires (compared to Nazi camps)

1. knowledge & approval;

2. Participation or cooperation in the forced labor practices (some control or active steps);

3. benefit

iii. waiting for ENTIRE 9th to rule…

When is Force proper?
c. An intervention MAY proceed w/out prior approval of the Security Council when

i. the SC finds a threat to the peace (target gov’t threat to peace);
ii. target gov’t refuses to abide by the demands of the SC (target gov’t stonewalls);
iii. some collective NGOs intervene to prevent humanitarian catastrophe (broad = collection of states may intervene where fear widespread deprivation of human rights)
iv. those states use force that is necessary and proportionate (proper amount of force);
v. the SC does not condemn intervention (SC acquiescence).
d. Justifications for Use of Force

i. Self Defense

1. Of another country?  Our place to step in?
2. Instant, overwhelming, leaving no choice of means and no moment for deliberation threat? (Caroline incident, 1842)
3. Pre-emptive self-defense? (new norm? BUT all UN objected)
ii. Humanitarian Intervention (Regime Change)

1. When employed humanitarian justifications? Before or after the force?

2. What are the motivations?

3. Is there a legitimate humanitarian reason (not just excuse)?

4. When are the human rights violations sufficient?

5. When are the motives sufficiently human rights related?

6. Is their a humanitarian solution (what to do when get in there)?

Suing Under ICJ?  Is over Δ jurisdiction proper?  (anyone can sue if member of US but reciprocity may kick out)
Agreed for one suit?  
Agreed under a treaty?

Optional Clause—compulsory jurisdiction?  (NOT US—Yugoslavia v. US)

w/out reservations?  

· Reciprocity—whatever use as a shield might be used as a sword b/c language says “in relation to any other State accepting the SAME obligation.”  Case of Certain Norwegian Loans (ICJ) (1957)

· Time is not a reservation that gets reciprocity.
Transferred Jurisdiction?

Can a country invoke DIPLOMATIC PROTECTION? 

Definition of Diplomatic Protection = the power of a state to espouse the claim of its own national injured by the action of another nation (power to elevate dispute to the level of state-to-state negotiations)
Defenses
Exhaustion of Local Remedies?
a. US will not adopt a claim while going through foreign courts. Letter of Senator Bunker

b. US (nor will French or UK—int’l law principle) will not interfere where alien is a party UNLESS case was taken to the last resort—must exhaust all means of legal redress offered by the tribunals of the country where injured.  

e. Local remedies must be exhausted before int’l action can be brought which includes the ENTIRE system of legal protection must be put to test.  General Rule—claimant made reasonable efforts to obtain satisfaction w/in the domestic legal system (requires appeal).

i. Ambatielos Claim, Commission of Arbitration (1956)
1. Must try everything;

2. BUT not to absurdity—don’t have to use every procedure even on not important to defense of action.  (or for example if no jurisdiction in state or corruption)

3. BUT where did not call KEY witness—own fault for non-exhaustion and nation’s claim BARRED;

ii. Sent claim back to local court to exhaust remedy (to domestic system) where domestic claim still pending.  Interhandel Case (ICJ).

a. Exhaustion NOT required where so corrupt, unfair, underdeveloped, delayed—but RARE.

b. States may waive exhaustion by agreement—for example for a large # of claims.

2. Waiver
· Where individual citizen waives, the gov’t also waives.  Tattler Arbitration (US v. Great Britain).
· BUT waiver after espousal would NOT bar claim—once gov’t takes it over the individual can not longer waive.
· Calvo Clause Problem—some Latin American States require WAIVER to become contractor or investor (anticipatory waiver of claims)
i. US rejects notion that international cause of action of US could be compromise by agreement between foreign state and US citizen (rejects before and after);

ii. majority of arbitral bodies find Calvo Clauses a-okay where reasonable and circumspect interpretation

1. only covers economic and technical aspects of K or investment (not general rights of aliens);

2. does not mean that private party must abstain from pursuing int’l legal remedies for denial of procedural justice or outrageous conduct by host state;

3. state’s rights under int’l law cannot be taken away by K to which not a party;

4. waiver of exhaustion between two parties to the agreement to arbitrate DOES not cover non-exhaustion in Calvo Clause cases 
iii. may be evidence of notice or willingness to espouse or degree of diplomatic protection will receive

b. Examples of waiver after espousal (airline crashes).

c. TIMING matters

i. As waiver comes LATER and LATER, effectiveness of waiver goes down.  (More likely US will defend claim).

ii. Waiver #1—most effective waiver;

iii. Waiver #2—less effective waiver;

iv. Waiver #3—least effective waiver.

        Calvo

        Clauses

       (waiver #1)   (waiver #2—Tattler)                           (waiver #3)


 INJURY                          ESPOUSAL      

A. Insufficient Nationality
a. Cross reference to Nottebohm Case for individual nationality (also a SUBJECTIVE test)
i. Nationality w/ regard to diplomatic protection is an int’l standard determined by the real and effective nationality test (VERY fact specific).  Nottebohm Case (Liechtenstein v. Guatemala) (1955)

ii. (Fact Specific) Nationality Test—Real & Effective Nationality

1. looks to factual ties (factors) (requires INVESTIGATION & ADVOCACY)

a. habitual residence;

b. centre of interests;

c. family ties;

d. participation in public life;

e. attachment for country shown by kids;

f. etc.

iii. nationality = legal bond having as basis a social fact of attachment, a genuine connection of existence, interests and sentiments, together w/ the existence of reciprocal rights and duties.

b. Uses real and effective link test to determine nationality of corporation—requires nationality AND control.  Barcelona Traction Case (1970) (ICJ)—Belgium wanted to claim against Spain for defrauded shareholder nationals; Barcelona Traction in Canada; Belgium claimed Spain had fraudulently reduced value of company, then seized.

i. Did Belgium have enough of a connection w/ the company to have standing for the claim (where only line = shareholders)?

ii. NO—applies real and effective link test to determine when a state has standing for corporation which requires 

iii. Did not use control test—used to find enemy property in war time.

iv. Did not use nationality of corp. and just ask where incorporated b/c where incorporated like “flags of convenience.”
Is there a STATE?

A. Relevant Traditional Standards for Statehood (§201-Comment)

a. Defined Territory—boundaries need not be finally settled; not necessarily cease if all territory occupied by foreign power.

b. Permanent Population—no well defined #, but more than Antarctica.

c. Effective Government—any form is okay (function NOT normative standard), requires control and authority exercising gov’t functions and represent entity in int’l relations

i. BUT some int’l law is normative

1. UN SC claimed “legitimate” gov’t of Kuwait (if no normative judgments then Iraq would have been state b/c in control);

2. Generally, more difficult to undue statehood than create it.

d. Capacity to Enter into Relations w/ Other States—MUST have competence w/in own system, to conduct int’l relations w/ other states.  Does not cease to be a state b/c turns over state control of foreign relations (as in protectorates of colonialism) or b/c have delegated authority to a supra-national entity.

i. generally a colony is not a state;

ii. federations states but individual entities not (states are not States).
B. Who decides what a State is (recognition)?

a. RS§201 Comment h—determined by other states by treatment of the state.  Usually a new state is formally recognized by other states.

i. Most believe NO DUTY to recognize another entity as a state.

ii. BUT must treat entity as state IF it meets the §201 standards UNLESS has attained statehood as a result of threat or use of armed force in violations of UN charter.

b. In US, President recognizes statehood.

c. Constitutive theory of recognition = an entity is not a state in int’l law unless recognized by other states (OLD);

d. Declaratory theory of recognition = recognition confirms that entity satisfies statehood criteria AND that the recognizing state intends to treat the entity as a state (NEW).

e. Generally states AVOID recognition (as a diplomatic matter) b/c so loaded.

f. Today, ask not whether recognize state BUT whether want to have diplomatic relations w/ state.

C. What is the Effect of Being a State?

a. RS §206 Capacities, Rights and Duties of States
i. sovereignty over own territory and general authority over its nationals;

ii. status as a legal person, capacity to own, acquire and transfer property, to make Ks and enter into int’l agreements, to become a member of int’l orgs and pursue and be subject to legal remedies;

iii. capacity to join other states to make int’l law as custom or by agreement.

D. Who Governs the State? (who to deal w/?)

a. Traditional Approach

i. whether gov’t is in de facto control of territory & in possession of machinery of the state;

ii. whether gov’t has consent of people w/out substantial resistance;

iii. whether new gov’t has indicated willingness to comply w/ its obligations under treaties and int’l law.

b. Estrada Doctrine

i. ONLY NEW states are recognized; new gov’ts don’t matter regardless of how came about still recognized.

ii. embraces unfettered national sovereignty.  

c. Tobar—only recognizes constitutional, democratically elected gov’ts.

E. What is the Significance of Recognition?

a. RS §205—Under US law

i. (1) an entity NOT recognized as a state (or regime not recognize) is denied access to US courts;

ii. (2) a regime not recognized as the gov’t of a state is NOT entitled to property belonging to that state located in the US;

1. can channel $ / assets in US to recognized regime.

iii. (3) courts in US give effect to acts of a regime representing an entity NOT recognized as a state (or regime not recognized) IF those acts apply to territory under control that regime and relate to domestic matters ONLY.

b. Special Status of Taiwan—by recognizing China, recognition of Taiwan over; made special exception for Taiwan from Taiwan Relations Act for treaties and such to treat Taiwan same as when was recognized as state.

F. Government Changes—What then?  

a. Generally, peaceful changes in gov’t or internal policy of a state do not affect its position in int’l law.  (for example, Δ in President or Prime Minister);

b. Harder Cases [state succession]

i. New States or New governments?

ii. Decolonization (Nambia)?

iii. Fracturing (Yugoslavia)  ?

iv. Revolution (Russia)?

c. Traditional Rule (old)—new state steps into the shoes of the old state (especially colonial states that became independent);

i. RS §209 and RS §210—state property passes from predecessor to successor state AND int’l agreements pass from predecessor to successor state UNLESS “new state”.

d. Nyere or “clean slate” doctrine (emerging, prevailing approach)—NO automatic succession on independence [state can pick what to keep and what to throw away]fishl

i. Art 16 Vienna Convention—a newly independent state adopts a clean slate;

ii. State has a reasonable amount of time to refute old obligations BUT if don’t refute in reasonable time assumed adopted.

iii. Practically continuity is maintained b/c states keep everything.

e. BUT what is a “newly independent” state?

i. RS §210—absorbed into another state or part of territory of another state then adopt those int’l obligations BUT if splinter off and become new state then can agree or not to old int’l obligations.
ii. Vienna Convention—newly independent state =successor State that was dependent territory where predecessor State was responsible for int’l obligations (colonies).
iii. Treaties BEHIND practice—practice closer to clean slate no matter HOW state comes into existence.
f. Different rules of succession for int’l obligations (treaties), property, and succession in int’l organizations.

G. Is the state bound to OLD obligations?

a. State bound to old obligations—non-recognition NOT of evidentiary value when non-recognition not based on merit but on politics.  Arbitration between Great Britain and Costa Rica (Tinoco Claims) (1948)
b. NOT recognized gov’ts laws do not get enforced.  Greek-Orthodox Church of Cyprus v. Goldberg & Feldman (7th Cir. 1990)—
c. Tinoco & Greek-Orthodox Reconciled?

i. Cyprus not enough control (violence, unrest); Tinoco control;
ii. Cyprus only recognized by 1 gov’t; Tinoco recognized by sufficient # of govts;
iii. US court less likely to give effect to unrecognized gov’t than arbitration;
iv. holy relic vs. cash—difference of the things considered (obligations); plus treaties regarding priceless artifacts exist BUT int’l law protects rights of aliens from arbitrary takings regardless of medium.  
v. Tinoco—innocent bystanders? (recognize South African marriages); Goldberg—not b/c went to airport w/ suitcase full of cash to buy national artifacts
Is JURISDICITION to prescribe, adjudicate, or enforce proper? [See outline]
If so, what is the proper choice of law if there is a CONFLICT?

I. (US) State Approaches

a. 1st RS of Conflicts (territoriality)

i. law of place where injury occurred = at the moment a cause of action arises rights vest according to the law of the place where the crucial event occurred.

b. 2nd RS of Conflicts (MSR)

i. law of state w/ the most significant relationship to the transaction should control = to ensure that the law of the state most concerned w/ the problem will be applied.
1. What are the substantive issues?

a. Two substantive issues 1) liability and 2) damages.

2. Is there a conflict of the law on the substantive issues?

a. Mozambique’s standard of care different than Illinois (diligence w/ male head of family)—different enough to be conflict of law—may lead to different result = conflict of laws.

3. What are the contacts to each place (uses contacts delineated in the RS 2nd)?

a. place of injury (in Mozambique)—place of injury has an interest in apply own tort principles to discourage harmful behavior in borders (strongest when intention);

b. place of conduct which caused the injury—Mozambique again;

c. domicile or place of parties—

i. Πs domicile = Illinois; interest in protecting citizens;

ii. Δs domicile = Mozambique; interest in performing w/in country standards

d. place where parties relationship is centered

i. international—safari arranged by phone; employees visited Illinois, safari in Mozambique; 

4. BOTH have a valid interest in apply their law;

5. Illinois law only choose own law over law of place of injury if majority of contacts w/ Illinois—so choose Mozambique law governing liability.

ii. NOTE—Pancotto decided DAMAGES provision on asking—Would it violate Illinois PUBLIC POLICY to impose Mozambique’s damage limits? and said YES so applied Illinois law on damages.
c. Interest Analysis

i. law applied depends on whether the policy underlying the rule would be advanced by its application 

ii. assumes that legislators are ONLY interested in legislating to protect own constituents and state law should run to the benefit or determinant of only local residents.

iii. critique—formless leads to ad hoc decision making
d. Reasonableness [4 justices from Hartford Insurance]

i. 3rd Restatement of U.S. Foreign Relations Law (reasonableness under §403)

1. When the exercise of such jurisdiction is unreasonable there will be NO basis for jurisdiction to proscribe.

2. Limitations on Jurisdiction to Proscribe (§RS 403)

a. (1) even where exists must be reasonable;
b. (2) Whether exercise of jurisdiction over a person or activity is unreasonable is determined by evaluating all relevant factors including:

i. link of activity to the territory of the regulating state;

ii. the connections, such as nationality, residence or economic activity;

iii. the character of the activity to be regulated;

iv. the existence of justified expectations;

v. the importance of the regulation to int’l political, legal or economic system;

vi. the extent to which the regulation is consistent w/ traditions of the int’l system;

vii. the extend to which another state may have an interest in regulating the activity; AND

viii. the likelihood of conflict w/ regulation by another state.

e. Comity

	US
	UK
	“Conflict”?
	Comity?

	Prohibits
	Allows
	NO
	NO

	Prohibits
	Requires
	Yes
	Maybe


Suing a STATE? [see outline]   

MUST find exception in FSIA (Amerada Hess)

Does ACT of STATE doctrine apply?

LOOK at all 6 factors.
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