Foundations of International Law: History, Nature, Sources, Answers

Nature and History of International Law
Sovereignty

· Commonly noted as an implicit, axiomatic characteristic of statehood
· Challenged as outdated and exaggerated 

· International law is concerned with reconciling concepts of IL and sovereignty

· Corfu Channel case (United Kingdom v. Albania): Judge Alvarez 

· “The sovereignty of States has now become an institution, an international social function of a psychological character, which ahs to be exercised in accordance with the new international law.

· Globalization: whittling away sovereignty and giving a reason to be willing to let their sovereignty slip away

· Henken, International Law: Politics and Values
· Catchword, served terrible national mythologies, substitute for thinking

· Not subject to any other authority 

· Pick elements to keep (independence, equality, autonomy, “personhood”, territorial authority, integrity and inviolability, impermeability, and “privacy”

· Allot, Eunomia: New Order for a New World
· “International law has been the primitive law of an unsocial international society.”

· Isolationist nations have been unwilling to contribute to building an international society because they want to keep all their rights; rights have to be given up to get a social society

· Someone wants to speed, no law against it, unsocial. Give up the right to speed to get the greater good for everyone, social society. 

· Kofi Annan; addressing UNGA: State is now widely understood to be a servant of its people

The Changing Structure of International Law

· Multinational corporations

· NGOs

· International Organizations

· Individuals

Is it really law?

· Enforceability issues

· Consent: Law isn’t to make states do what they don’t want to do; comes from customs or from treaties to which a state has agreed

· Compliance/enforcement

· Compliance factors
· Efficiency 
· National interest
· Regime norms
· Enforcement options

· Sanctions
· Soft: mobilization of shame
· Coercive: countermeasures and economic sanctions

· public opinion

· voluntary compliance

· “like most laws, international rules are rarely enforced, but usually obeyed”

· national courts

· forcible compulsion

· primarily used against use of force; self-defense 

· centralized enforcement (primary sources is Ch VII of UN Charter)
· centralized organs

· ad hoc international criminal tribunals 

History of International Law

· Ancient Times

· Sumeria: first treaty, agreement between nations sworn on the gods

· Greek city-states had treaties with each other, considered everyone else barbarians (envoys, boundaries, water rights, athletes at the Olympic games, arbitration); natural law

· Romans: how to deal with non-Romans within the empire, jus gentile
· Middle Ages

· Lex Mercatoria: law that developed about 800 years ago as Europe opened to the East, rules of sale, credit, etc.

· Peace of Westphalia (1648): created nation-state with separate territories and agreement to stop invading

· Ushered into era of international law

· Early scholars

· Gentili
· Grotius fathers IL by being neutral to religion

· relies on natural law reasoning

· two principles

· restitution must be made for a harm done by one party to another

· promises given, through signature to treaties or otherwise, muse be kept (pacta sunt servanda)

· Modern Era
· Rise of Positivism

· Reliance on the practice of states and the conduct of international relations as evidenced by customs or treaties

· Vattel in the 18th Century

· All effective international law is derived from the will of nations, presumed consent expressing itself in treaties or customs

· Emergence of IOs

· League of Nations

· International Labour Organization

· Post-WWII Trends

· Emergence of IOs for a cooperative purpose

· UN and its agencies

· States representing non-Western civilizations as members of the family of nations

· compatibility of cultural values and institutions 

· growing gap between economically developed and less developed

· Third World has not succeeded in obtaining sig steps to new econ order

· Post-Cold War Trends

· CW hampered the growth of int’l law and frustrated int’l institutions

· notably hampered UNSC and ICJ

· law of collective security and auth of UNCS extended 

· human rights

· regional economic arrangements

· Org for Security and Cooperation in Eur

· North Atlantic Treaty Organization
Introduction to Sources of IL 

Four traditional sources of international law (International Court of Justice Statute Article 38):

· International conventions

· International custom

· General principles of law

· Judicial decisions/scholars
If this were positivist, the following might be added to the list:

· Natural law

· Moral philosophy

· Ethics 

Positivism and Voluntarism: hallmarks of international law

· Positivism: emphasizes the obligatory nature of legal norms and the fixed authoritative character of the formal sources

· Voluntarism

· classic doctrine of state sovereignty applied to the formation of international law

· int’l legal rules emanate exclusively from the free will of states as expressed in conventions or by usages generally accepted as law

Customary IL as a Source
2 elements:

· General practice (material element)

· Acceptance of that practice as law (psychological element, opinio juris)

Ten Difficult Questions
· What constitutes state practice?

· Words v. action: ideally, we’ll have both

· Argument for words: want to change the norm; if insist on action, then might be destabilizing effects

· Omissions: if a state wants to act, but cannot, does their inaction count?

· Evidence: diplomatic communications, historical information of some kind, legislative acts, royal decrees, judicial decisions

· How much practice is required?

· Aggregate numbers

· Representation worldwide

· Perhaps downgrade some states’ opinions and upgrade others

· Digests of international law are all produced by the major countries

· How much consistency is required?

· Allow for some inconsistency; need to allow some states to deviate (if accidentally, then actually a reaffirmation of the rule) in order to get the laws done at all

· Are dissenting and non-participating States bound by custom?

· Watch out for persistent objectors

· Look for other factors (like land-locked countries when talking about a maritime rule)

· Jus cogens: fundamental, peremptory norms that are so important that no states can opt out of them.

· VCLT Article 53: norms “accepted and recognized by the international community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.”

· Brings up positivist concerns: if 2 states are trying to do something and are being told they can’t do it, sounds like natural law
· Do regional and special customs involve different requirements?
· Can have a customary norm of international law between 2 or 3 states, if it only applies to them

· What evidence is required for opinio juris?
· Problem with law changing: if we have x as a norm at T1, and in the future, at T2 the norm becomes y, they can’t possibly be thinking they are doing y because they are compelled by the norm
· May treaties be invoked as evidence of customary international law?
· Perhaps if many, many states are parties to the treaty, and say 50 aren’t, and aren’t objecting, and are perhaps in practice following the norm, a treaty may be the norm
· Language of treaties: like Geneva Convention Article 1: the parties “confirm” genocide is a crime; perhaps it already was a crime; here, the language, the number of states in the treaty, and the fact that there are no persistent objectors, and it may be a norm
· But parties have joined and parties have not joined, so why should the parties who have not joined be bound? Isn’t that practice of not joining, assuming a nation could join, a statement? Perhaps they are opting out or objecting to the terms of the treaty? 
· Can acts of IOs create customary international law?
· If it’s not relatively uniform, then might be reluctant to say it’s law. What is the vote count? What is the language of the resolution? 
· If it’s a voluntarist system, and opting in and out counts, then using IOs as law is questionable. 
Custom Demonstrated

· The Paquete Habana, Supreme Court of the United States, 1900

· US in war against Spain, blockade of Cuba, seized fishing vessels, vessels argued that it is customary to let people fish in time of war

· Why did the court say that it was custom?

· Variety of sources

· National law

· Executive decrees

· Acts of military commanders

· Judgments of national tribunals

· Bilateral treaties

· Scholars

· “International law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction as often as questions of right depending upon it are duly presented for their determination.”

· The Case of the S.S. Lotus (France v. Turkey), Permanent Court of International Justice (1927)

· Seems that the French on-watch allowed collision. Damaged the Turkish vessel and injured Turks, then pulls into Turkish port, Turks begin criminal proceedings against Demons, and France and Turkey agree to go to the ICJ 
· Court decides a prohibition has to be shown in int’l law before Turkey’s actions will be declared unlawful. 

· Burden is on the plaintiff
· Very positivist – states can do what they want, as long as there is no prohibition

· France’s arguments:

· Int’l law does not allow a state to take proceedings with regard to offences committed by foreigners abroad by reason of the nationality of the victim

· Court says: don’t need to face the issue, because the effect happened on a Turkish vessel. 

· Point to the decisions of the “courts of many countries” 

· Int’l law recognizes the exclusive jurisdiction of the flag state
· Court says: true that only France had jurisdiction on its own vessel, effect on Turkish

· Treaties where that might be a problem, but they’re treaties, and Turkey is not a party
· Especially applicable in a collision case

· Court says: some kind of practice, but not accompanied by opinio juris.

· Because customary int’l law is indeterminate, it opens up doors for courts to go the way they want to go by finding opinio juris or not. Worry about judges being subjective. 

· 6 judges dissented from opinion

· Lotus rule: when there is a collision on the high seas, it is okay for a state whose vessel/national was harmed to prosecute those who did the harming. Has been laid to rest by the LOSC Article 97(1).

· Says the country of the flag state and the country of the nationality of the perpetrator.
· Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion), International Court of Justice (1996)

· Is the use of or threat to use nuclear weapons unlawful?

· No treaties prohibiting nuclear weapons. 

· Court uses the Lotus threshold and tries to find something to prohibit the use/threat

· Court ends up saying Lotus is important, but here don’t have to address the burden of proof issue, because the states opposing nuclear weapons accept that they are bound by international law

· Non-use arguments

· Deterrence policy as practice: have used them as a threat

· Non-use shows knowledge that they are wrong, and they shouldn’t be used

· Looked at the series of resolutions by the UN, as well. 

· Court is not finding uniform, consistent practice, and there are a significant number of states resisting such a norm. 

· There are certain principles in international humanitarian law that collectively do preclude the use of nuclear weapons. 

· “Thus, methods and means of warfare, which would preclude any distinction between civilian and military targets, or which would result in unnecessary suffering to combatants, are prohibited.”

· Decision the court reaches: 

· Relies on opinio juris: didn’t use them because of a belief that they were compelled by international law.

· 7 to 7: as a general matter, you cannot use these weapons. If the survival of the state is in issue, however, the Court is not sure what the law is. 

· North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal Republic of Germany v. Netherlands); ICJ 1969
· Oil and gas in the North Sea; known in the 50s that it could be a tremendous source of resources

· Equidistance method: 2 states adjacent to each other, draw a line where each point on that line is equidistant from both coasts

· Problem with a concave coast, like the one at issue here, is that the equidistant line cuts off the continental shelf of the interior state; would seriously decrease Germany’s property

· D & N point to continental shelf treaty Article 6-2, which says that the boundary of the continental shelf, between two adjacent states, should be decided by agreement or principle of equidistance as a last resort
· Cannot say Germany is bound by treaty, because not a party

· Argument is that this treaty has generated a norm of customary int’l law.

· Treaty acknowledges “special circumstances;” treaty suggests itself that it is not the final authority, that equidistance isn’t always to be used

· Why the treaty does not create CIL:

· Ratifications and accessions not sufficient to make it a custom

· has only been 5 years
· no precedents
Persistent Objector Rule

· can’t be persistent objector; can’t get a treaty out of a jus cogens norm

· Rest 3d § 102: “in principle a dissenting state which indicates its dissent from a practice while the law is still in a state of development is not bound by that rule of law even after it matures

A particularly affected state’s dissent may carry more weight

· Law of Treaties
· Treaties as a sources of IL

· Vienna Convention on the Law of Treaties

· US is not a party; Congress hasn’t gone to the mat on this one

· US said that they thought this treaty already codified existing int’l law, it takes the wind out of the need for US ratification; as a general rule, we’re already bound
· ICJ has repeatedly held VCLT to codify existing CIL

· Fisheries Jurisdiction Case (United Kingdom v. Iceland; re: Article 62)
· Gabcikovo-Nagymaros Dam Case (Hungary/Slovakia; re: 60-62)
· Principles of interpretation (Articles 31-33) have guided many international tribunals

· What exactly is a treaty? (Articles 1-5)

· Convention, treaty, blah blah blah. Content matters, not the title.

· VCLT: “an international agreement concluded between states in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation.”

· All military sales are done with foreign military sales Ks, and US K law applies

· Cannot have a treaty between a company and a state, must be state to state or IO
· Politically-binding versus legally-binding agreement

· G8 stuff: political

· Look at

· Process

· If it’s something voted on and then they all go home and it’s just a “declaration,” probably political

· Substance

· If it requires some further actions

· Sometimes hard to distinguish; want a certain amount of definitiveness 

· Getting into a Treaty

· Formation (Articles 6-18)

· Rest 3d § 311 Capacity and Authority to Conclude International Agreements

· (1) every state has capacity to conclude international agreements (VCLT Art 6)
· (2) a person is authorized to represent a state for purposes of concluding an international agreement if (a) he produces full powers [formal documentgiving an individual power to represent to do the treaty] or (b) such authority clearly appears from the circumstances (VCLT Art 7(1))
· (3) a state may not invoke a violation of its internal law to vitiate its consent to be bound unless the violation was manifest and concerned a rule of fundamental importance (VCLT Art 46)
· Can a substate unit get into a treaty with another substate unit? 

· International law would allow any given state to authorize its substate units to enter into these agreements

· US law does allow states to engage in compacts with foreign states so long as Congress approves

· What if North Dakota tried to give Alaska to Canada?

· Art 47: v. internal law doesn’t matter “unless that violation was manifest and concerned a rule of its internal law of fundamental importance
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· Accession: want to join the treaty, but didn’t sign it. Just means that you didn’t sign it during the signatory period.

· From the time when you sign the treaty until it takes force, you are not bound by the treaty.

· VCLT article 18: “Obligation not to defeat the object and purpose of a treaty prior to its entry into force”

· Often unclear what acts would violate the purpose

· SALT II: talks finished in 1979, US and USSR didn’t ratify it, and often accused each other of violating the terms of the ungratified treaty

· 1986: President ordered elimination of 2 subs in order to keep within the terms of the ungratified treaty

· Reservations (Articles 19-25)

· “a unilateral statement, however phrased or named, made by a state, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that state” VCLT Article 2(1)(d)

· Ex: US reservation to ICCPR “that article 20 does not authorize or require legislation or other action… that would restrict the right of free speech and association protected by the Const…”

· Traditional: every other state would have to agree to the reservation before the state could be let in

· By the 1948 genocide convention: many states, many reservations, stripping away articles OR states could just choose not to enter

· Reservations to the Convention on Genocide, 1951

· If against the purpose, not allowed

· If against some insignificant thing, allowed

· Middle ground approach

· LOSC: No reservations 
· When joining an IO, there’s usually an organ which has to approve your reservations before you are admitted

· Reservations and Human Rights Treaties
· Human Rights Committee General Comment No. 24 on Issues relating to Reservations Made to the ICCPR

· Certain reservations are against the spirit of the ICCPR

· You are still admitted to the ICCPR and are obligated by it, but your reservations are not

· Nothing in the language of the treaty to let the Committee opine on the legitimacy of reservations

· Even if they had that power, the result of that should be the whole ratification is invalid

· Each state party is entitled to appraise the validity of the reservation

· If a party objects to the reservation, it can consider that the reserving state is not a party to the Convention

· Unlike most treaties, 85% of which have no reservations at all and whose reservations deal with non-substantive issues (dispute settlement, nonrecognition of other parties, compatibility with domestic laws), human rights treaties often  have reservations of a highly substantive nature 

· Ongoing issue: power struggle between the human rights committees and powerful states who don’t want to have to listen to the committees

· Reservations and Non-Restricted Multilateral Treaties

· Permissibility is essentially an issue of treaty interpretation 

· Parties may not accept an impermissible reservation 

· Opposability: is a matter for a policy decision and not subject to the criteria governing permissibility and is not subject to judicial review

· Entry into force: usually

· “this treaty shall come into force upon the expiration of ninety days from the date of exchange of ratifications”

· “this treaty shall come into force upon the receipt by the depositary of instruments of ratification of __ states”

· Living under the Treaty

· Some Basic Rules (Articles 26-30)

· Pacta sunt servanda and good faith (Article 26)

· Internal law and treaty observance (article 27)

· International law doesn’t care – you agreed to do X, no matter if your own national law changes and says you have to do Y

· Non-retroactivity and the intertemporal problem (Article 28)

· Treaty can have a provision which says it applies retroactively, but without such a provision, it is not 

· Interpretation cannot remain unaffected by the subsequent development of law

· If a rule relates to a series of events, it comes into force even if only one of these events occurs after its entry into force; if a rule relates to a situation, it is binding even though the situation existed before the entry into force 

· Territorial application (Article 29)

· all land, and appurtenant territorial waters and air space which constitute territory 

· Application of successive treaties relating to the same subject matter (Article 30): a problem of priorities
· If a treaty says that it is subject to, or is not to be considered as incompatible with, another treaty, that other treaty will prevail

· As between parties to a treaty who become parties to a later, inconsistent treaty, the earlier treaty will apply only where its provisions are not incompatible with the later treaty

· As between a party to both treaties and a party to only one of them, the treaty to which both are parties will govern the mutual rights and obligations of the states concerned

· Rules of Interpretation (Articles 31-33)

· Jesse Lewis (The David C. Adams) Claim (United States v. Great Britain); Arbitration, 1910

· Issue: US/UK treaty. Bilateral instrument relating to fishing rights in Canadian waters. 

· Facts: 

· US fisherman went to go buy baits, but you’re only allowed to go for wood, water, shelter, and damages and “no other purpose whatsoever”

· Canadian court seized the vessel, US tried to recover damages

· Canada says “our interpretation governs, our court has looked closely, and what we decide is what matters.”

· Claims arbiter says a unilateral interpretation by one party of the treaty doesn’t end the matter as far as international law. 

· It may end matters for a domestic court, but in an int’l court, the salient point is

· Every treaty has more than one party. No single party is the definitive interpreter of the treaty.

· Agreed upon interpretation usually called “authentic” as opposed to a “unilateral” interpretation

· IO constitutions: inevitable that each organ will interpret such parts of the Charter as are applicable to its particular functions

· Article 31
· Paragraph 1: in good faith… ordinary meaning… terms… context… object and purpose.
· Paragraph 2: context: text, preamble, annexes, any other agreement related and concluded at the same time, any instrument made by a party and accepted by the other parties
· “object and purpose”
· School of thought before the VCLT that thought language was the central part of your analysis
· VCLT opens the door to intent
· Article 32 Supplementary means of interpretation

· Preparatory work (statements made, drafts)

· Distinguish that from documents that relate to any given state’s ratification of a treaty

· Why does a domestic court’s interpretation matter?

· Perhaps a party’s interpretation could be used for estoppel purposes in later litigation/arbitration

· Practice under the treaty and issues of acquiescence

· Principle of Maximum Effectiveness

· Used by ICJ

· Other things being equal, texts are presumed to have been intended to have a definite force and effect, and should be interpretated so as to have such force and effect rather than so as not to have it, and so has to have the fullest value and effect consistent with their wording (so long as the meaning be not strained) and with other parts of the text

· Getting Out of a Treaty

· Invalidity (Articles 42-53)

· Article 42: validity of a treaty may be impeached only through the application of the VCLT
· Article 43: a state which is no longer bound because of invalidity/termination doesn’t escape an obligation to which it is subject under international law independently of the treaty
· Article 44: severability 
· In cases of fraud and corruption only the victim state may invoke invalidity, and then it has the option of invalidating the whole treaty or only the clauses to which the fraud or corruption relate 

· in cases where the treaty is absolutely void (coercion/jus cogens) there is no severability; the treaty is entirely null and void

· Article 45: a state is prohibited from claiming invalidity if after becoming aware of the facts it has agreed that the treat remains in force or by reason of its conduct must be considered to have acquiesced 

· Ultra Vires Treaties: Article 46: internal law regarding competence to conclude treaties
· “unless that violation was manifest and concerned a rule of its internal law of fundamental purpose”

· Manifest: “objectively evident to any state conducting itself in the matter in accordance with normal practice and in good faith”

· If our pres gave Alaska to Canada, they should know he can’t do that without the advice and consent of the Senate

· Reluctance of tribunals to look behind the ostensible authority of a foreign minister to commit his state evidenced in Eastern Greenland Case of 1933

· Norway was bound by an oral statement saying “no problems” 

· Article 48: Error
· Infrequent; usually regard maps and errors in mapping 

· It affects consent only if it was an error as to a matter which formed an essential basis of the consent given to the treaty

· Not void, but voidable 

· Can’t void if the mistaken party brought the error upon itself 

· Distinguish errors in wording v. errors in the treaty (text doesn’t affect the validity of the consent and falls under Article 74) 

· Article 49: Fraud
· Diff from error: “destroys the whole basis of mutual confidence between the parties” 

· Ex: false statements, misrepresentations or other deceitful proceedings by which a state is induced to give consent it otherwise wouldn’t have given 

· Article 50: Corruption 
· only acts calculated to exercise a substantial influence on the disposition of the representative to conclude the treaty may be invoked as invalidating the expression of consent which has purported to have given 

· Coercion 
· Article 51; of representative: 

· Consent has no legal effect 

· Includes a threat to ruin the career by exposing a private indiscretion in addition to threats to injure his family 

· Article 52: Coercion of a state
· Illegal threat or use of force ( invalidity of treaty 

· Controversial: 19 state amendment saying “political and economic pressure” is coercion

· Scope of the provision is overbroad if include all pressure 

· Void, not voidable 

· By Terms/Consent (Article 54)

· Possible to include a provision saying “any state may terminate this treaty upon 6 months notice.”

· Nature of treaties may mean that it’s implicitly terminable

· Treaties of alliance: can terminate

· Territorial 

· Denunciation/withdrawal may be revoked before the end of the period when it would take effect (Article 68)

· Denunciation/Withdrawal from treaty which contains no provision regarding termination 

· Permits where such a right may be implied by the nature of the treaty 

· Look at intent and nature of the treaty

· Breach (Article 60)

· Material breach gives rise to a right in the other party to abrogate the treaty or to suspend the performance of its own obligations under the treaty 
· If the treaty is multilateral 

· May jointly react to the breach by suspending or terminating the breach, and may totally suspend/terminate or only in relation to the breaching party 
· If an individual party is reacting its right is limited to suspending the operation of the treaty in whole or in part as between itself and the defaulting state 

· Advisory Opinion on Namibia, 1971

· SA violated the object and purpose of the mandate, and therefore it should be broken

· This legal relationship is over

· For obvious reasons, consent of the wrongdoer is not required for termination 

· Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan); 1972

· Pakistan breached, India breached in response

· If you say terminated, have to see how the other party reacts and if they accept that

· Party isn’t allowed to purport to terminate/suspend a treaty, then declare that the treaty being now terminated or suspended , its jurisdictional clauses were in consequence void, and could not be invoked for the purpose of contesting the validity of the termination/suspension

· Case Concerning the Air Services Agreement between France and the United States; 1978

· May still take counter-measures, notwithstanding an agreement to arbitrate, as long as they are proportional 

· Impossibility (Article 61)

· “results from the permanent disappearance or destruction of an object indispensable for the execution of the treaty.”

· “if temporary, may only be grounds for suspension”

· “not if the result of a breach”

· Changed Circumstances (Article 62)

· Five conditions which must be met

· The change must have been of a fundamental character

· The change must have been unforeseen (if the treaty contains provisions for certain contingencies, e.g., economic hardships, the condition is not unforeseen)

· The circumstances which have changed must have been “an essential basis of the consent to be bound by the treaty”

· The effect of the change must be to transform radically the extent of the obligations of the party invoking the change as a ground of termination

· The obligations in question are “still to be performed under the treaty” (hence, the article does not apply to treaties whose provisions have been fully executed) 
· Case Concerning the Gabcikovo-Nagymaros Project (Hungary/Slovakia), 1997

· Hungary says “politics, economic, environmental” changes

· Advisory says foreseeable

· The Fisheries Jurisdiction Case (United Kingdom v. Iceland); 1973

· Aggressive fishing industry, want to push it from 12-50 miles

· No, nothing has changed enough/effects aren’t 
Other Sources of IL

· General Principles of Law Recognized by Nations

· Article 38(1)(c)

· Schachter’s 5 categories

· These are not a part of Article 38. Schachter’s view.

· Principles of municipal law “recognized by civilized nations”
· Silesia (Chorzow Factory Case)

· One of a series of cases which operated in the 1920s coming out of the Treaty of Versailles. Post-WWI, Germany pushed out of Silesia, but there were still many ethnic Germans there. 

· Versailles included protections for those minorities, and there were bilateral agreements by which Poland agreed to protect the Germans there.

· Poland takes steps to expropriate a factory, and this case ends up before the Permanent Court of Int’l Justice.

· Court says this is a violation of these post-WWI agreements. Supposed to protect the property, failed to, violated agreement.

· Nothing in the agreements naming consequences for violation. Court draws upon its authority under its statute to apply general principles of international law, which says that “every violation of an engagement involves an obligation to make reparation.” 

· As of that time, this concept had not been authoritatively stated by an international tribunal. 

· International Criminal Tribunals (Erdemovic case)

· Erdemovic was young ethnic Croat who was seized by the Bosnian Serb army while they are inflicting atrocities against Bosnian Muslims. Bosnian Serb army says with a gun to his head “shoot those Bosnian Muslims” and that they knew where his family was. Erdemovic shot them, accepts wrongfulness of act, but says he was under duress.

· War crimes tribunal analyzes criminal law systems worldwide and determines that duress may mitigate the sentence. 

· Some principles of municipal law are inappropriate for international

· Right of Passage over Indian Territory case (India v. Portugal)

· Easements are not in international law

· Sovereignty issues: not the same thing as national property law

· Positivist view: municipal laws must get state consent through custom or treaty in order to become international law

· Schachter suggests positivist is best for

· The individual

· Business companies

· Environmental dangers

· Shared resources

· Tunkin, Soviet scholar, says need something in writing

· Henkin is a firm internationalist and says that there is international common law

· Schachter says “use it to fill in gaps” between treaty law.

· States already bought into regulation of some kind relating to this. What we’re doing is helping fulfill their expectations.

· General principles of law “derived from the specific nature of the international community”

· Pacta sunt servanda embodied in VCLT, so could say a treaty norm

· But in the past states have kept treaties because they believe they are bound by law

· Even if you can’t prove opinion juris with practice, could still say it is law among civilized nations because of the very nature of what a legal community is all about

· Non-intervention

· Territorial integrity

· Self-defence

· Legal equality of states 

· Principles “intrinsic to the idea of law and basic to all legal systems”

· Later legal norms supersede earlier legal norms

· Pacta sunt servanda
· Nemo plus juris transfere potest quam ipse habet (“no one can transfer more rights than he possesses”) 

· Sometimes tribunals say this without doing an analysis

· Principles “valid through all kinds of societies in relationships of hierarchy and co-ordination”

· Concept of equity

· The Diversion of Water from the Meuse (Netherlands v. Belgium); 1937

· Belgium is constructing canals, Netherlands is saying it’s violating an agreement over the use of the water

· Netherlands is complaining about the nonperformance of duties from the agreement on the part of Belgium

· Netherlands already built canals which are inconsistent with the treaty

· Separate opinion by Hudson:

· Where two parties have assumed an identical or reciprocal obligation, one party which is engaged in a continuing non-performance of that obligation should not be permitted to take advantage of a similar non-performance of that obligation by the other party

· Clean hands doctrine

· Temple of Preah Vihear case; 1962

· Northern province of Cambodia

· Court says there is a principle of estoppel that exists and sees it as a principle to operate as a matter of law, generally

· No nation-by-nation analysis

· Could link the concept of acquiescence 

· North Sea Continental Shelf case

· Germany between Netherlands and Denmark in a concave coastline; didn’t want equidistance method

· Court says there are equitable reasons not to have to accept that; one of the things to observe is when drawing delimitation, look at whether it is proportionate
· Corfu Channel case, 1949

· “elementary considerations of humanity ever more exacting in peace than in war”

· Albania and Corfu on either side. Albania is scared of a conflict with Greece and doesn’t want armed ships there. UK was sea power, sends ships through, hit mines and some are damaged.

· This case is cited all the time in international environmental law
· Principles of justice founded on “the very nature of man as a rational and social being”

· Judicial Decisions: Article 38(1)(d)

· Types of tribunals

· Hundreds of ad hoc arbitral bodies

· Res judicata? Stare decisis?

· ICJ: Stare decisis is not technically a principle. The decisions are binding only on those two parties in that case

· Still persuasive authority, though 

· But without stare decisis, who wants to bring a case before the court?

· Buergenthal said they do consider stare decisis 

· No ability to create international common law or expand existing laws 

· Teachings of Publicists: Article 38(1)(d)

· Civil law it’s common to refer to a treatise as resolving a case

· Very rare to have the ICJ cite in a majority opinion 

· Sometimes still referred to, even if not cited 

· Because there are so many disagreements between writers and scholars
· Non-official bodies

· Institut de Droit International

· International Law Association

· Restatement of the Foreign Relations Law of the United States

· Skewed to developed countries

· Allowed to look at them as subsidiary sources
· “Soft Law” 

· Acts of IOs

· What conditions must exist to generate law? 
· GA resolutions: Filartiga v. Pena Irala; 1980

· Wrongful death action brought in Federal Court in US. Father and a sister brought against Pena-Irala, who tortured the brother to death when he was a Paraguayan police officer

· Court says it’s international law that you can’t torture people and they cite a UN declaration, which is an “authoritative” statement

· Speaks to a legal norm, has widespread adherence, no major defect, think it is helping push state practice in a particular direction

· Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion); 1996

· Shows that a series of resolutions fell short of establishing a rule in international law

· Many dissenting opinions addressed this 

· Texaco Overseas Petroleum et al. v. Libyan Arab Republic;  International Arbital Award, 1997

· Libya made an agreement with oil companies, then tried to nationalize the property that the deeds of concession were for

· Resolution 1803 (1962) includes reference to international law

· Voting analysis says it’s a good law

· Economic, geographic, and majority were all good

· Paragraph 85: resolution is implying that it’s within the right of each state to decide compensation

· Have to look at the votes

· Outside the scope of article 38

· Codes/Guidelines/Standards/Policy Statements

· Examples

· Voluntary codes and guidelines: 

· Codes for WHO re: breast milk

· Usually followed, even by non-accepting states 

· International standards

· Obligation is created by general acceptance in fact rather than the procedure which made the standard 

· International Rules of NGOs

· Olympics (autonomous regime, binding), cyberspace

· Political declarations and concerted acts

· Informal v. formal

· Can be used to settle disputes 

· What conditions must exist to generate law?

· Sometimes they will interface with treaty regimes

The Actors of IL: States, IOs, NGOs, and Individuals

· Recognition of States & Governments

· “State” defined (Restatement [Third]): under international law, a state is an entity that has a defined territory and a permanent population, under the control of its own government, and that engages in, or has the capacity to engage in, formal relations with other such entities.
· Rest 3d § 206 capacities, rights, and duties of states
· Sovereignty over its territory and general authority over its nationals

· Status as a legal person, with capacity to pwn, acquire, and transfer property, to make Ks and entr into int’l agreements, to become a member of IOs and to pursue, and be subject to, legal remedies

· Capacity to join with other states to make international law, as customary law or by international agreement 
· When does the question of statehood arise?

· Breakup of an existing state

· Secession or attempted secession by part of a territory

· When foreign control is exercised over the affairs of a state

· When states have merged or formed a union

· Claims by constituent units of a union/federation 

· Communities which have a special international status by virtue of treaty or customary law and which claim statehood for certain purposes

· Traditional criteria in identifying a state (1933 Montevideo Convention on the Rights and Duties of States, Article 1)

· Territory

· Permanent population

· Ruled by own government

· Ability to engage in foreign relations
· *In 1933, this is how the Western Hemisphere identified the criteria. This helped form the ideas of statehood that are in practice today.
· Recognition of States

· Two theories

· Constitutive: the act of recognition by other states confers international personality on an entity purporting to be a state

· Declaratory: depends on the facts and one whether those facts meet the criteria of statehood laid down in international law.

· Montevideo Convention basically endorses this theory

· The Vatican Example 
· Should the Vatican be regarded as a state?

· Has territory, population, governs Catholics (the Holy See)

· Is it recognized by other nations? Other states have embassies to the Vatican, 20 some states. 

· Vatican has entered into treaties

· Smallest independent state in the world

· Most residents are dual-nationals.

· Italy exercises some powers in the Vatican

· Police powers
· The Holy See is sovereign to a global population – are they really a gov’t? 

· Not a member of the UN, but is a non-member something or other. When it comes to UN thingies, it uses its nature as a state to get access, but its other nature gives it weight when it speaks – it speaks for a global population.

· Other entities

· Palestine

· EU

· Money - currency
· Antarctica
· No population 
· Example of Transition: former Yugoslavia
· Used Montevideo, but also used a bunch of other guidelines (E.C. Guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union)

· Respect for Charter of UN

· Rights of ethnic/nationals/minorities

· Inviolability of all frontiers

· Disarmament and non-proliferation

· Settlements by agreement

· Recognition of Governments

· De jure gov’t (Haiti & Aristide)

· Aristide has control of Haitian assets outside Haiti

· De facto gov’t (Haiti & Cedras)

· Collective non-recognition of illegal regimes 
· Secession requirements

· Will have to demonstrate substantial independence, both formal and real, before it will be regarded as definitely created 
· Recognition v. diplomacy: “diplomatic relations do not constitute a seal of approval” Deputer Secretary of State Warren Christopher, 1977

· Mexico gives no recognitions

· Emergence of new criteria: collective recognition 

· In connection with the disintegration of the USSR 
· International Organizations

· Formation/Personality
· How do they interact?

· Often they enter into agreements with their host states

· Legal acts on the international plane rather than within a municipal law system 
· Typical Organs

· Different organs have different powers under the treaties

· Can be referred to as living creatures, because of changes in the treaty (amendments) and through the changes wrought by practice.
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· Example: United Nations
· Has a bilateral agreement with the US about HQ being in NY which addresses questions of suit, etc.

· “important” questions require 2/3 votes.

· Study the UN

· Means that practice becomes extremely important for interpreting the charter of an IO

· Article 25 + Ch. 7 of the Charter lead to a legal situation where if the Security Council is acting under Ch. 7 and adopts a resolution saying “state X must do something,” that is regarded as a binding decision

· Articles 92-96: International Court of Justice

· 97-101: Secretariat
· Non-Governmental Organizations

· not usually created by treaty (hence, NGO)

· play important role in law creation

· ex: International Campaign to Ban Landmines

· eventually those gov’ts adopt and adhere to a treaty because of the NGOs

· interpretation

· enforcement

· go gather information and map it against treaties and publicizing it

· ex: Human Rights Watch

· ex: Amnesty International

· NGO reps aren’t elected – have been formed, good at fundraising – money coming from wealthy countries – are the NGOs pushing the wrong messages?

· Ozone v. fresh water

· No votes for what the important issues are, there is no democracy in NGOs
· Individuals

· Human rights treaties

· Trans-border investment treaties

· Also incur responsibility; piracy

· Examples of individuals in international law

· Crimes under CIL for which individuals could be tried and punished by national courts

· Forceful intervention by a state to protect its own nationals from mistreatment in another state

· Implicated under the CIL of state responsibility 

· If an alien individual is injured by a wrongful act or omission by, or attributable to, a state and if the individual is unable to obtain redress under the legal system of that state, the state of which the injured is a national may intercede and assert a claim against the offending state 

· International agreements created rights in individuals and juridical entities against foreign states 
Law of State Responsibility

State Responsibility Generally

· “Primary” v. “Secondary” Rules

· Primary: the rules that determine the legality or illegality of conduct

· Secondary: determine the legal consequences of failure to fulfill obligations established by the primary rules

· “principle of international law that the breach of an agreement involves an obligation to make reparation in an adequate form.” Permanent Court of International Justice, Chorzow Factory Case

· 2001 ILC Articles

· General Assembly “commended” them to states, influential with tribunals 
· No movement to turn them into a binding treaty

What is Meant by an Internationally Wrongful Act?

· Threshold Rule

· ILC Articles

· 1: trigger article to bring others into play: if you have established that there is an internationally wrongful act, it will trigger rights and responsibilities for the states involved. 
· 2: elements of an internationally wrongful act (act/omission, attributable to a state, breach of international obligation)

· 3: this issue will be governed by international law

Attribution of Conduct
· ILC Articles 4-11

· Hypo: can we attribute Bin Laden’s acts to Afghanistan?

· De facto gov’t was the Taliban

· Al Qaeda were the trainers/promoters

· Article 11: if the state acknowledges and adopts the conduct. Did Afghanistan?

· State said they hadn’t accepted, condemned

· Might it be implied consent? Because for years had asked Taliban to quit it

· Article 9: absence or default of the authorities

· Article 4: conduct of any organ is the conduct of the state; “conduct” includes omissions

· Article 6: It does not matter if an act is attributable to the executive, legislative, or judicial branch, nor whether it was entirely a domestic affair 

· ICJ v. International Criminal Tribunal for the Former Yugoslavia standard

· Effective control test of the ICJ too high

· Test announced in Nicaragua, said they must be organized military or paramilitary actors

· Found that because it didn’t have effective control, Serbia wasn’t responsible

· ICTY lowers the standard – it’s enough that you can say that Serbia was basically undertaking support such that the Bosnian Serbs are acting on behalf of Serbia

When is conduct a breach?

· ILC Articles 12-19

· 12: doesn’t matter what kind of law it is breaking

· 14: temporal; if breach occurs at the time of the act, then; if the breach is the effect, then the breach is still at the time of the act

· Role of Fault

· Negligence, lack of good faith, intentional failure to comply with standards

· Issues arise mainly in connection with trans-boundary pollution of the atmosphere, rivers, or other common waters
· Is intent necessary? Is negligence? 

· Is actual injury required?

· In the case of some primary rules, a breach does not occur unless and until injury occurs (duty to protect an embassy is breached with the embassy is attacked)

· Treaties which govern relations between states: actual violation must take place, not just the potential 

· EU/US trade law case: US had not employed those laws against the EU, so no violation yet

· Latent effects

· Obligations erga omnes
· ICJ: Case Concerning the Barcelona Traction, Light and Power Co. (Belgium v. Spain); 1970

· Obligations to the international community as a whole, due by the very nature of the rights involved

· Has not led to substantial international litigation, though accepted by the ILC and Rest 3d 

· UN members may act if a breach of the duty to cooperate has been reported to the UNSC

· After a judicial finding is made by an International Tribunal

· Action may take various forms, such as political or moral condemnation 

Concept of State Crimes
· Article 19: peace and security concerns; self-determination of peoples; slavery, genocide, apartheid; environmental

· People commit crimes, not states. Mixed reactions, with some strong opposition 
Circumstances Precluding Wrongfulness

· Article 20: Consent

· Consent validly given is okay, as long as the act remains within the limits of that consent 

· Does not apply if the obligation arises out of a peremptory norm of general international law 

· Hypo: entering air space, ask for permission, but who can grant the permission?

· Article 23: Force Majeure and Fortuitous Event

· Irresistible force, unforeseen event, making it materially impossible to perform obligation

· Force of nature hypo

· Article 24: Distress
· Doing something to save lives

· Hypo: fire on airplane, landing in Iran instead of landing in the water

· Rainbow Warrior case

· Greenpeace was promoting non-nuclear zone in South Pacific

· France destroys boat, causes a death, two French agents get sentenced to Pacific island time

· One had abdominal pain, the other was preggers and her dad was sick

· NZ’s dr. said yes to abdomen pain for tests in Paris

· Both ultimately circumstances keeping them there went away, but they stayed in Paris anyway

· Article 27: “to the extent that the circumstance precluding wrongfulness no longer exists,” then don’t get to keep nonperforming

· Didn’t seek NZ’s approval in good faith before bringing preggers back to France

· ILC articles looked at cases like this for instances that preclude wrongfulness

· Article 25: Necessity
· If: safeguarding an essential interest against a grave/imminent peril; didn’t seriously impair an essential interest of the state toward which the obligation existed 

· Can’t be invoked if it’s a peremptory norm or if by a treaty which doesn’t allow for excludes the possibility of necessity, or if the state has contributed to the occurrence of the state of necessity
· Gabcikovo/Nagymaros Project
· Same case as in treaty law – fundamental changes in circumstances, etc. (557-9)

· Say that it’s an environmental peril

· But peril only possible

· Not imminent, long term

· Water has improved over time.
· All of these exceptions are still subject to peremptory norms

· Consequences of successful invocation (ILC Article 27)

· Can’t keep nonperforming if the circumstance ends

· Compensation for any material loss caused by the act

Countermeasures (i.e. “Self Help”)
· ILC articles 49-54; among the most controversial, as they try to compromise between seemingly irreconcilable positions 
· 48: establishes procedural requirements, such as negotiations 

· 49: objects and limits of countermeasures

· Must be taken in such a way as to permit the resumption of performance of the obligation

· 50: obligations not affected by countermeasures; prohibits countermeasures if
· Threat/use of force is prohibited by the UN Charter

· Extreme econ/political coercion designed to endanger the territorial integrity or political independence of the state which committed the wrongful act

· Conduct which infringes the inviolability of diplomatic/consular agents/premises/archives/docs

· Peremptory norm 

· 51: proportionality

· 52: conditions relating to resort to countermeasures

· Have to give notice before you take the CMs

· If other side ceases wrongful conduct, and arbitration is going forward, cease CMs

· 53: termination of countermeasures

· 54: measures taken by states other than an injured state

· Multilateral treaties: if obligation is owed to a number of states, you may be able to respond; may def if you are injured directly or “owed to all” human rights obligations

· Case Concerning the Air Services Agreement between France and the United States, Arbitral Award of Dec. 9, 1978
· France saying no small planes, US says no flights into LA
· Need to make sure they’ll arbitrate fast
· Keep one side from getting benefit while injured state has to arbitrate
· Self-contained regimes
· EU, WTO: members bring dispute settlement and there is a binding process
· Gabcikovo/Nagymaros Project
· Variant C question: can they take the countermeasure to change the plan completely?
· Court says no; countermeasure was unlawful because it was not proportionate 
· Reprisal/Reciprocal/Retorsion Distinguished

· Reprisal is an act which would be unlawful if not for the prior illegal act of the state against which it is taken

· Reciprocal measures refer to nonperformance by the injured state of its obligations toward the offending state when such obligations correspond to/are directly connected with the obligations breached. 

· Retorsion usually talking about an act that is allowed in the first place

· Not unlawful; “unfriendly”

Reparation and Rules for Seeking It

· Reparation for injury

· Indemnity is the most common form of reparation because money is the common measure of valuable things

· ILC Articles

· 34: forms

· 35: restitution
· In kind: Designed to re-establish the situation which would have existed if the wrongful act/omission had never taken place; usual sanction for a K violation 

· 37: satisfaction
· No actual harm, just to reputation, etc.

· Could be apology, could be discipline

· 38: interest

· In international law, paid from the point where the injury occurs until the compensation is paid

· 39: contribution to the injury

· Restitiution/Compensation
· 36: compensation

· Iran Airbus Flight 635: figure out life expectancy in certain country, salary levels in diff countries, etc.

· Procedural Rules When Bringing a Claim

· ILC Articles

· 41: violating state must cease wrongful act

· 42: invocation of responsibility

· 43: notice of claim

· 45: loss of the right to invoke responsibility

· 46: plurality of injured states; may be required to provide guarantees of non-repetition 
· 47: plurality of responsible states

· 48: invocation of resp by a state other than an injured state

· Notice/Waiver/Laches

· Laches: the trend in recent claims programs has been for the agreement or instrument establishing a tribunal to set relatively brief time limits for receipt of claims 
· Standing

· States may present claims only if they have the requisite legal interest 

· Some international conventions allow any party to bring a case 

· Admissibility

· Article 44: to bring a claim against another state on behalf of a person/company, need to worry about the nationality of the claimant

· Ex: Iran plane explodes, 350 people killed – Iran only allowed to ask for the Iranian nationals

· Article 44 also has the exhaustion of local remedies rule

· Ways around it: no courts in the country, appellate courts can only decide issues of law, not fact, and lost at trial court on issue of fact

· Mechanisms for Settlement/Enforcement of Claim

· Often countries pay if they are ordered to

· Libya wouldn’t pay, what does Texaco do? Oil. Needs to be exported to be refined and sold, so Texaco proceeds with the “Hot Oil” cases, and go after the oil in various jurisdictions. Even in situations where they don’t get it successfully, they tie it up in litigation

· UN compensation commission set up to handle claims against Iraq after the first Gulf War

· Many countries felt they were injured by Iraq’s actions

· In cases of noncompliance

· Execution against assets of non-complying state

· Execution through domestic courts of state in which funds of judgment debtor are located

· Enforcement provisions in multilateral treaties 

· Establishment of a fund for payment of awards 
International Dispute Resolution

Obligation to Settle Disputes
· UN Charter Obligations: Article 2, para 3 “settle their international disputes by peaceful means”
· Additional requirement to settle if it endangers peace and security or if the UNSC tells them to 

· Treaty obligations of peaceful settlement

· After the UN Charter, bilateral treaties that dealt solely with settlement decreased sharply 

· Dispute clauses in other treaties 
Non-Adjudicatory Procedures / Non-Binding Forms of Dispute Resolution

· Consultation/Negotiation

· Trying to avoid disputes; used before a conflict occurs

· Provisions for clearing an action with another country before you do it

· Enough of these kinds of requirements under different treaties that people are positing a duty to consult

· Disadvantages:

· Not binding

· Asymmetry in power between the countries; winner isn’t always the stronger legal position 
· Mediation

· Mediator has a more active role and furthers negotiation

· Individuals, committees, or institutional bodies

· Secretary General or appointee

· Heads of gov’ts and diplomats

· Mediator makes proposals, non-binding

· Inquiry/Conciliation

· Trying to figure out facts of the situation

· Come up with a solution and propose it

· Non-binding

· Looks like arbitration

· Iceland/Norway Continental Shelf Dispute; Re Jan Mayen Island
· Trying to decide where the continental shelf is

· 1980: Iceland and Norway create 2-person conciliation commission

· 1980-81 commission investigates and proposes a dividing line

· 1981: Iceland and Norway incorporate proposal into a treaty

· VCLT Article 66: if you are trying to terminate a treaty, you may be bound to arbitration, judicial settlement, or conciliation
Binding Forms of Dispute Resolution

· Arbitration

· Advantages

· It will be resolved, one way or the other

· Like going into a court, in that you have a level playing field

· Can keep everything confidential (the hearings closed to the public, keep pleadings confidential, keep award confidential)

· Disadvantages

· Could take a couple of years

· Is binding

· Getting started

· Establishment by compromis
· Model Rules by the ILC: the compromis should say

· Subject-matter

· The method of constituting the tribunals and # of arbs

· Law

· Power to make recommendations

· Rules of procedure

· Can say we want these rules but change rule 10

· Establishment by compromissory clause

· Provision inserted into something like a treaty

· Permanent Court Arbitration 
· State v. state

· State v. IO

· State v. person

· International Centre for the Settlement of Investment Disputes 
· Only state v. person

· Some key issues (for all of these, can pick a shelf set of rules, and just change one)

· Appointment of arbitrators

· Choice of forum

· ICSID
· Washington Convention (1965)

· 154 states are parties to this treaty, including the US

· jurisdiction arises when

· contract calls for it

· bilateral treaty calls for it

· ad hoc consent

· host state national law calls for it

· how to get a case to ICSIC?

· Bilateral investment treaty

· Investor-state contract

· Local law

· Choice of procedural law

· Hearing questions, award issues

· Choice of substantive law

· You can choose international law

· Can choose national law

· Washington convention says parties can agree, but in absence of agreement, will apply the law of the contracting state party to the dispute

· Some salient legal problems

· Severability of the arbitration clause

· If a party is claiming that the treaty has been breached, and so is suspended or terminated, the question is “does that include the portion that provides for binding dispute settlement?”

· Usually say no it’s a separate agreement

· Otherwise what would be the point?

· Denial of justice by refusal to arbitrate

· Substantive problems

· The authority of truncated tribunals

· In the Matter of the International Title to the Chamizal Tract; 1911

· Original idea of the treaty was “center of the channel” is the location to use

· Issue comes up with some regularity in the context of national courts (challenges to the final award)

· Role of national courts

· Enforcement of agreement to arbitrate

· Before arbitration even takes place

· New York Convention on Recognition and Enforcement of Foreign Arbitral Awards

· Art II(1): each contracting state shall recognize an agreement in writing under which the parties undertake to submit to arbitration all of any differences...

· Enforcement of arbitral award

· New York Convention on Recognition and Enforcement of Foreign Arbitral Awards

· Art III: each contracting state shall recognize arbitral awards as binding and enforce them...

· Art V: Can show lack of capacity, lack of notice, matters outside scope of submission, improperly created arbitral panel, award is not yet binding, enforcing state doesn’t allow arbitration under its law on such a matter, enforcement would be contrary to the public policy of te enforcing state

· Two states involved, it’s more difficult and much less common to try to enforce in the state courts – usually gets played out as a diplomatic issue

· International Courts (e.g. the ICJ)
The International Court of Justice

Origins

· P.C.I.J. in 1921

· Always a US judge selected by the members of the League of Nations, which didn’t include the US

· Why put the court in the Hague if the League is in Geneva?

· I.C.J. in 1946

· Article 7 of UN Charter, paragraph 1, sets up principle organs of UN

· Article 92: principal judicial organ

· 93: all members of the UN are ipso facto parties to the statute of the ICJ

· 2.1 – Statute of the I.C.J.

Principal Tasks
· Contentious cases

· Two countries battling it out between themselves

· 2/3 of the docket

· Advisory opinions

· Agencies or organs can be empowered to ask questions of the court

· UN Charter, Art 93: General Assembly, Security Council

· organs, specialized which are authorized within the scope of their authority

· Other functions

· Appointing authority for arbitrators/chairmen

Judges and Docket

· Article 2: independent judges, elected, regardless of nationality, moral, need qualifications for their country’s highest court

· Law professors or foreign ministers who are lawyers, don’t necessarily have to be experienced judges

· More like appellate cases, no need for trial experience

· Article 3:

· 15 judges

· No more than 2 from one state

· Article 4: elected from a list of persons nominated by national groups in Permanent Court of Arbitration

· Need a majority vote in both GA and SC 
· Then look at the available slots and take the highest vote-getters

· WEOG gets 5 judges (always going to have a US, French, and UK judge on the court)

· Asia/Near East gets 3 judges (including China, which is guaranteed one)

· Africa gets 3

· Latin America gets 2

· Eastern Europe gets 2 (including Russia, which always gets one)

· Art 13: 9 year terms

· Independence of the judges not entirely the case

· Always have the firm 5 judges on the court – not just a nod to those people, a nod to their countries, which you want on the court

· Art 31: get to sit on cases for their nationalities, if there is none of your nationality on the court, you get to appoint an ad hoc judge

Docket

· 2/3-3/4 contentious cases

· Not insignificant number of advisory opinions

· Current docket: extraterritorial stuff, armed force, genocide

· Maritime Delimitation between Nicaragua and Honduras

· Issue is where should the maritime boundary be?

Pursuing a Contentious Case

· File an Application or Joint Compromis

· Request for Provisional Measures of Protection

· Case Concerning United States Diplomatic and Consular Staff in Tehran (USA v. Iran), 1979

· Iran doesn’t show up, argue that the conflict is ongoing and this is only part of it

· Iran argues that it is a domestic matter

· Asking for the individuals to be released, Iran is saying that this is the final judgment, which is not what interim measures should be

· There may be situations where there is a congruence between the two, but that doesn’t mean the court won’t issue them

· Look for irreparable harm / urgency

· Satisfied in Iran and Nicaragua cases

· Aegean Sea Continental Shelf Case (Greece v. Turkey), 1976

· Turkey is doing seismic exploration of Greece’s seabed

· Not harming anything

· Contrast with if they start drilling for oil

· Prima facie juris needed

· Jurisdiction/Admissibility Phase

· Prima facie jurisdiction

· Have to show some possibility that down the road there is juris

· If not, can’t get interim

· Only states may be parties to cases before the court

· Art 35: States parties to the present statute
· Non UN members may be a party to the Statute of the ICJ

· Art 35, para 2: If not a party, may be able to bring a case if it’s authorized by the UN

· Being a party to the ICJ doesn’t mean they have plenary juris over any cases between members, only means you are capable of being in the juris of the court

· Ad hoc

· Art 36, Para 1: “all cases which the parties refer to it”

· By treaty

· Art 36, Para 1: “all matters specially provided for in the Charter of the UN or in treaties ad conventions”

· May be arguments about whether dispute is covered by the treaty, whether the treaty is in force, about the contents of the treaty

· US v. Iran: US looks at 4 treaties, says they all say can’t do that. 

· Nicaragua v. US: look at treaty, court says that juris exists under it (para 77-83)

· Compulsory jurisdiction

· Statute of the ICJ, Art 36, para 2: may at any time declare that they see compulsory, ipso facto, all disputes going to the court

· Country issues a declaration and sends to the ICJ submitting themselves to the juris of the ICJ

· Hoped that everyone would submit declarations

· About 70 countries

· United States: no longer

· UK is the only permanent member still on the list

· Nicaragua argued that US was exposed to juris by treaty and compulsory

· Argument about Nic’s acceptance is that in 1929 Nic said that it ratified the PCIJ statute

· Nic’s problem was that they didn’t deposit the ratification of the PCIJ statute

· Court says that when Nic joins the UN and so joins ICJ statute, have both acceptance of ICJ statute and the declaration that was made

· US says yes in 1946, but US got wind Nic was going to file this case, so US sends an amendment to its declaration that says it doesn’t apply to disputes with any Central American state

· Court says you need to give 6 months’ notice, and amendment and termination and things of that nature aren’t about reciprocity

· Reciprocity: scope and substance of the agreement 

· Charter wasn’t before the court, but they say that CIL is now reflected by the Charter

· Reservations to, or conditions on, jurisdiction

· US agreement had reservations

· Other tribunals by virtue of other agreements

· Disputes that are within the juris of the US domestic courts, as judged by the US 

· Bad, because every other country can take advantage of that reservation

· Happens on several occasions that the US kept trying to bring compulsory juris, and other countries would say “domestic” and US can’t argue against that reservation

· Disputes under a multilateral treaty, unless...

· Mootness/admissibility/non-appearance

· Mootness: France stopped atmospheric testing

· Non-appearance

· In the Iran case, Iran didn’t show

· No default judgments

· Do examine the side of the non-appearing party, which gives a bit of an advantage: don’t’ have to answer questions, but the court makes sure its views are examined

· Merits phase

· Third-Party intervention

· Article 62 permissive intervention: state allowed in if it has an interest, but isn’t bound, and isn’t regarded as a party

· Hard to do, court doesn’t like it

· Other situation is if it is a party to the convention which is before the court 

· Damages/enforcement

· Article 94 of the Charter: everyone says they will comply with decisions

Future for the Court?
International Law as a Part of U.S. Law

Monism v. Dualism

· Monism: single legal system

· International law stands “higher” in a hierarchy of legal norms

· International law cannot be subject to national law

· US has never doubted that IL is supreme, but it will not give effect to a treaty provision nor CIL norm that is against the constitution

· Dualism: 2 separate legal systems

· the only way international law is applicable is if it’s incorporated into the national system

· both monists and dualists accept that international law does bind a nation state. The difference is “does that norm come into the national system and have an effect on the nation state’s system.”
Foreign Affairs and the U.S. Constitution

· Article 1, § 8, cl. 3: commerce with foreign nations

· Article 1, § 8, cl. 10: Congress can define and punish piracy; offenses against the Law of Nations

· Article 1, § 8, cl. 11: Congress declares war

· Article 1, § 10, no state shall enter into a treaty... with permission of Congress may compact with other states

· Congress: lay and collect duties, provide for common defense, establish laws on neutrality, call forth militia to repel invasion 
· Article 2, § 2: exec makes treaties with advice of Congress

· Article 3, § 2: treaties, ambassadors, maritime, interp the laws of the US

· Article 6: constitution, laws, and treaties are the supreme law of the land

Customary International Law in U.S. Law

Famous Statement: Paquete Habana
· “International law is a part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination. For this purpose, where there is no treaty, and no controlling executive or legislative or judicial decision, resort must be had to the customs and usages of civilized nations...”

· Used to say that customary law is just as good as a treaty
How did incorporation originally occur?

· It was the law of England, and so the law of the colonies, and so came into our law as common law

· Could have become our law when the US became a sovereign state, by virtue of its status as a nation, customary international law is a part of US law

Is it state law or federal common law or something else?

· Normally, common law is of the states

· Longschamps case says that customary international law was state law, before the constitution was written

· Modern position is that customary international law = federal common law
· The SC affirms that in Banco Nacionale
What relationship to other sources of law?

· Constitution

· Constitutional norm > CIL
· Statutes

· Henkin argues CIL is at least on par, because it is incorporated into the common law

· But it’s not judge-made law; it’s a norm created by global practice

· Created with the participation of the executive branch

· If a CIL emerges at t1, and at t2 a statute emerges, then the statute controls, if they are on the same tier

· “Controlling” executive acts

· Garcia-Mir v. Meese: district court held the long detention of a large number of Cuban aliens was arbitrary and a violation of CIL
· SC found that the decision of the Attorney General was a “controlling executive act” binding on the courts (phrase derives from The Paquete Habana)
· State law

· Federal common law, so it should win, and seems to be the case that it does. 

· State law is the one area where CIL comes out on top

Statutory incorporation

· For punishing crime

· For providing civil redress: Alien Tort Statute

· Use of CIL when interpreting US Statutes

· When we have a statute in front of us, and it is ambiguous, it is appropriate to use CIL to illuminate the meaning of the statute

Judicial Abstention

· Deference to executive branch views

· Doesn’t want to say something that’s the opposite of what the president is doing

· Weigh that against the fact that they are a separate branch and need to push back sometimes and not only act as a mouthpiece for the executive branch

· Political question doctrine
· Baker v. Carr; US 1962

· Resolution of such questions frequently turns on standards that defy judicial application

· Involve the exercise of a discretion demonstrably committed to the executive or legislature

· Many such questions uniquely demand single-voiced statements from the gov’t

· Act of State Doctrine

Act of State Doctrine

“Every sovereign state is bound to represent the independence of every other sovereign state, and the courts of one country will not sit in judgment on the acts of the gov’t of another, done within its own territory. Redress of grievances by reason of such acts must be obtained through the means open to be availed of by sovereign powers as between themselves.” Underhill v. Hernandez; 1897
· Banco Nacional de Cuba v. Sabbatino; 1964

· Castro comes to power and takes over sugar plantations so they’re owned by the Cuban gov’t and not by foreign investors; Sabbatino says the sugar never went from CAV to Banco, Banco never gets the sugar and doesn’t have the rights to get the money

· Sabbatino says it’s not only Cuban law, it’s also international law, so you shouldn’t use the act of state doctrine

· Supreme Court says that it’s not possible, under the current state of IL, to say that it’s definitely a violation of international law to take the property

· By implication says it’s not a bad argument, but it just doesn’t apply

· Over time,it has become accepted that takings do violate international law
· Second Hickenlooper Amendment

· Congress adopts a statute saying “no court should do what the Supreme Court just did”

· Reverses presumptions: under the amendment, the Court would presume that it may proceed with an adjudication on the merits unless the President states officially that such an adjudication in the particular case would embarrass the conduct of foreign policy 

· Applies only to takings, basically; Sabbatino got his money on remand. 
· Kalamazoo Spice Extraction v. Gov’t of Socialist Ethiopia: clear violation of a treaty, so act of state was set aside

· General presumption is that it’s still alive and well, but there are carve-outs
· 2d Hickenlooper

· Violation of explicit IL

· What if gov’t says “don’t apply it?”

· Bernstein case: executive branch said don’t apply and it was accepted by the court – still has never been accepted by the majority of the SC

· Not a global phenomenon

· Some countries have

· Many don’t

· So don’t view it as required by international law

Treaties in U.S. Law

Treaty-making process in U.S. law

· Article 2, § 2, clause 2 of US const

· The President “shall have power by and with the advice and consent of the senate...”


[image: image3]
Constitutional Limits on Treaty Power

· Must treaties be consistent with the constitution?

· Textual reading of the constitution yields argument for why treaties don’t have to be consistent with the constitution: supremacy clause lists 3 things (const, laws, treaties)

· Subject matter limitations?

· Assume the US treaties with Euro Communities, which says “there shall be denominations of currency of $1, $5, etc.” Creates a new currency, which is in Europe as well.

· Fully within the scope of Congress, under their power to coin currency. 

· Congress’ power under Art 1, § 8 is incredibly broad. Would cover trade, narcotics, etc. that treaties cover.

· Jefferson as VP under Adams said this view

· Congress’s powers have evolved and expanded; certainly now in a position that things that are in A 1, § 8 aren’t in the treaty power

· What if you want to do something by treaty that Congress is prohibited by doing under A 1, § 8? 

· E.g. treaty called the “gun free zones treaty”

· Can’t do that, acc to Lopez
· What about a payment to Mexico?

· House of Rep gets to appropriate funds. 

· Probably a constitutional problem with that treaty

· Separation of power limitations?

· The senate may impose conditions to its consent 

· If the senate includes an interpretation of the treaty, the executive is bound by that interpretation 

· A treaty cannot increase, diminish, or redistribute the constitutional powers of the branches of the fed

· Cannot delegate powers to others

· Congress’ power to declare war

· President’s command of forces

· Court’s exercise of judicial power

· Power of the treaty-makers to make international agreements for the US

· Brings up issues with IOs

· Bill of Rights limitations? 
· Reid v. Covert; 1957

· Civilians with military forces abroad, murdered husbands; US military wants to take juris and prosecute, as they are entitled to under the agreements we had with these countries. Problem is that there’s no way to bring them to the US and put them in a normal court. 

· Defendants said have a right to trial by jury because they’re US citizens

· US says UCMJ is implementing the treaty, has a right to take control

· SC says you have to give them the protections of the BoR, can’t take that away from them by treaty
· Federalism limitations?

· Missouri v. Holland; 1920

· 1913 Migratory Bird Act

· Courts strike this down, says can’t regulate 

· 1916 US-UK Migratory Bird Treaty (UK had dominion over Canada)

· 1918 Migratory Bird Treaty Act

· 1919 Missouri sues arguing 10th Amendment

· 1920 Supreme Court issues decision

· Holmes seems to say “whether unconstitutional or not, here is the outcome”

· What would result in a treaty being struck down? If the treaty is invalid. Also talks about the national interest, which will supersede state challenges. 

· The treaty in question does not contravene any prohibitory words to be found in the Constitution – doesn’t run afoul of anything in the const

· The only question is whether it is forbidden by some invisible radiation from the general terms of the 10th Amendment – if there is some critical interest that pushes back against the Federal interest

· Treaty power can squish states even if you otherwise couldn’t have just with Congress

· What if you made a guns free treaty to overrule Lopez?

· Missouri v. Holland certainly stands for that general proposition

· Nothing in the Constitution that says you couldn’t

· Invisible radiation/balance of interests?

Implementations

· Supreme Law of the land – treaties are just like statutes, once enacted, they are the law

· Statutory

· Foster and Elam v. Neilson; 1829

· Territory disputed between Spain and US in 1803. 

· 1804: Spain issues a grant of land in that area, to P in Foster v. Nielson; US also issues a land grant of that area

· In 1818, Spain and US enter into a treaty called the “Adams Onus” treaty, where Spain gives FL to the US. Said all grants of land shall be ratified and confirmed

· Equivalent to an act of the legislature whenever it operates of itself without the aid of a legislative position. 

· That suggests there will be treaties that require legislative provisions

· Language is “shall be ratified,” sets a requirement for the legislature to act

· they didn’t in this case, so the treaty is calling upon the US to do something it hasn’t done, and therefore there is no basis for giving to the P/appellant the land

· US violated the treaty. 

· United States v. Percheman; 1833

· Comes back around, and the Spanish makes it sound like it actually does self-execute

· Doctrine was decided on incorrect facts, but is still used today

· Genocide Convention Implementation Act (US statute, adopted right after the Genocide Convention)

· §1091(a): basic offense definition basically parallels the definition of the convention

· §1091(b): lists punishments; treaty does not give punishments, only obligates the state to punish

· Torture Convention Implementation Act

· §2340(a) whoever outside the US attempts or commits torture

· US had already punished torture, but there was a gap – an inability to reach out to persons who had committed torture abroad who were now in the US. 

· Self-execution doctrine

· Situations where it’s self-executing

· The language suggests no further action

· Is the language v. determinant? 

· If Congress and the President don’t do anything after they consent to and ratify the treaty

· Treaties that create obligations to refrain from acting are generally self-executing 

· Situations where it’s not self-executing

· The language is a contract, and Congress has to do something else (Foster and Elam v. Neilson implies that Marshall court thought that a K set up follow-up action)

· Is the language hortatory or vague? 

· Conduct of the president and Congress

· If there is a declaration the treaty is non-self-executing, it is generally justified by the fact that it includes the House of Reps to implement legislation and so is more democratic 

· UN Charter (especially human rights provisions) have been held to be non-self-executing 

Treaties versus Statutes

· Conflict of Treaty with US statute

· Whitney v. Robertson; 1888

· US, Hawaii treaty: “no duties on sugar”

· US, DR treaty: “most favored nation” which means whatever you give to other countries, you need to give to us, too

· When DR tries to send sugar into US and it gets dutied, DR is mad. Sues to say “hey, treaty, Hawaii” 

· If the two are inconsistent, the one last in date will control the other 

· Breard v. Greene; Republic of Paraguay v. Gilmore; 1998

· 1960s treaty, 1996 statute, the statute governs 

· If there is some way to read the instruments as consistent, and they both can survive, that’s how a court will read it, particularly if it’s an earlier in time treaty

· Later in time will control

Effect in US Law of reservations
· If we’re joining a treaty that provides rights against the gov’t, including one that says no executions under 18. when the US joins, it may reserve right to execute minors by filing reservation
· Effort to try to bring US national legal system into sync with obligations under the treaty

· Domingues v. State of Nevada; 1998

· Exactly that scenario: US didn’t like ICCPR Art 6, para 5, and reserved

· Also may declare the treaty to be non-self-executing 
· When US joins a treaty and says that, outside forces may say “on the one hand you’re saying you join, on the other hand you’re saying not self-exec. That shouldn’t be permissible”

· US may say “we already have this awesome rights system, don’t need a lot of that stuff”

Suspension/Termination of Treaties

· As a matter of US law, who terminates them?

· When you join, the Senate gives consent. Constitution is silent on who terminates. 

· Why Senate should be involved

· Requires the Senate’s consent for making it a treaty, it ought to be required for terminating it

· Why Senate should not be involved

· Disentangling is less risky

· May have to be done quickly

· Since the president acts for the US internationally, he can effectively terminate a treaty
· The Senate has not established its authority to join him or veto him

· It has claimed the right to reserve a voice in the termination of a treaty as a condition of its consent

· Goldwater v. Carter; 1979

· Dismissed, said it’s a political question

· Charlton v. Kelly; 1913

· Terminating a treaty because of a breach by the other country (Italy refuses to extradite) 
· Court said that the president hasn’t terminated, so you can’t dispose of the treaty, and are going to include it as law
Other International Agreements in U.S. Law

· Extraordinarily high percentage of the international agreements the US does aren’t official treaties

· As a matter of international law, all agreements are treaties and are subject to the VCLT
· As a matter of domestic law, they are not all treaties, most are not. 

Lack of Constitutional Foundation 

· Constitution

· Prohibits states from making treaties (first clause)

· With consent of Congress, can make agreements or compacts with foreign powers (third clause)

· Historical Practice

· In colonial times, simply as a matter of expediency, agreements were being made without treaties

· Articles of Confederation, same thing. Although you might think that Congress under the AC had the treaty power, nevertheless you had the several states doing the same kinds of agreements 
· Both states and the president made agreements (postal agreement, maritime agreement) without necessarily sending it to the Senate for consent.

Types of other international agreements

· Treaty-based agreement

· If you have a treaty that was sent to the Senate, talks about cooperation between the US and someone else, use these agreements to fill-in-the-gaps
· President’s position is the strongest if the treaty contemplated additional agreements
· Another strong argument if they are not included is if they are required for implementation 
· Congressional-executive agreement (most dominant of all types of agreements)

· Have a concluded agreement, and the basis of its authority is a majority vote (51%) in both the House and the Senate

· Gives an equal role to the House 

· Authorization prior to negotiation

· Authorization after negotiation (NAFTA approach)

· Sole executive agreement

· Conclude an international agreement without Congress at all
· U.S. v. Belmont; 1937

· USSR nationalized a metal works company, and took property abroad and at home, including accounts in NY; NY bank wanted to keep money for the creditors of the company or the shareholders

· Agreement between the US and USSR with various components, including that all USSR’s claims against US nationals would be released and assigned to the US. Letting the US get that money
· NY argued that this should have been a treaty
· The court upholds the assignment

· Constitutional justification for federal power 

· Hanging it to a certain extent on the president’s power to recognize foreign gov’ts, which comes from his ability to send/receive ambassadors

· Not just recognizing, effecting property rights in the US

· Strong endorsement of federal power to conclude agreements, even if it’s squishing rights in the US (like property rights) 

· Big ticket items are done as treaties (nuclear, human rights, etc)

· Trade agreements have all gone the direction of cong/exec agreements – need an adapting statute, so ease it through the House by getting them in on the start

Conflicts with other sources of law?

· Hierarchical statutes of executive agreements?

· Constitution wins against exec

· The harder issue is exec agreements v. statutes

· Not established that the later in time wins. Don’t have much case law on it.

· Situations where lower courts have said later exec doesn’t trump an earlier statute, but the SC has never spoken about it 

· Henken argues on p. 235 why they should be treated as statutes

· In international law, they’re the same as treaties

· Treaties are same as statutes, so why aren’t agreements? 

· Maybe not happy with a sole exec agreement trumping a statute because you wipe out the legislature 

· State law loses out even with respect to a sole executive agreement

Other countries’ approaches (look at EC context – national, EC law, international law) p. 238-245
· Germany

· Italy

· Austria

· Greece

· France

· Switzerland

· The Netherlands

· South Africa

· British

· EC

U.S. Jurisdiction over Transnational Acts or Persons

Types of National Jurisdiction

· Jurisdiction to Prescribe
· Legislative jurisdiction

· Creation, through something like a statute, of legal norms

· Common law (customs), administrative rules

· Going to regulate conduct in some way 

· Jurisdiction to Adjudicate
· Judicial jurisdiction

· When is it okay for a national legal system, in applying its laws, rules, etc. to reach out and take jurisdiction over an issue

· Jurisdiction to Enforce
· Executive jurisdiction

· When is it that the national legal system can coerce the person into some kind of behavior

Potential National Law Limitations on the Exercise of National Jurisdiction

· Want to keep US law from becoming too entangled with other countries

· The fact that international law allows you to do something, doesn’t mean you can do it

· Have to check with national law to be sure they’ve done it 

· Constitutional Limitations

· Due process requires minimum contacts

· Presumption

· Congress is not intending to regulate matters abroad

· Accepted that it is possible for the federal government to regulate matters abroad

· Statutory Limitations

· If a statute is written without specific application abroad, it will be presumed to be intended only nationally

· Conflict of laws limitations

Potential International Law Limitations on the Exercise of National Jurisdiction

· Restatement 3d

· § 402

· Territorial principle
· Schooner Exchange v. McFaddon: “the jurisdiction of the action within its own territory is necessarily exclusive and absolute”

· Objective territorial principle: United States v. Aluminum Co. of America: if the conduct is intended to and has effects in the United States

· Nationality principle
· Blackmer v. United States; 1932

· Subpoenaed, doesn’t return to the US to testify at a trial, gets contempt

· Under the statute, the US can compel US national to return, and if he doesn’t an is in contempt, can take their property

· No question of international law. Merely municipal law that establishes the duty owed to the gov’t by its own citizens 

· Clear statement by the SC that international law allows you to reach out and touch your own nationals
· Accepted, and now CIL
· Uncontroversial

· US

· Logan Act: Private Correspondence with Foreign Gov’ts (any US citizen who contacts foreign gov’ts or officials to try to influence the measures or conduct of the gov’t)

· Other countries do this more robustly than the US does

· UK: statutes proscribe treason, homicide, bigamy, perjury, and other crimes
· Germany: German criminal code applicable anywhere; German criminal law applicable to persons acquiring German citizenship after the act was committed
· France: can be prosecuted in France for any felony and some misdemeanors 
· Corporations

· If organized under the laws or a state or if a foreign branch of a corp organized in state

· Passive personality principle
· US: whoever murders a national of the US will be punished; can’t prosecute unless the atty gen certifies that it was meant to intimidate, coerce, or something else the gov’t or its citizens

· Regulates activity of other people, occurring abroad, against nationality

· United States v. Fawaz Yunis; 1991

· Hostage taking charges

· So clear that Congress intended the statute to cover international law that the court will uphold it no matter what

· Overriding CIL

· Highlights dual system of national and international jurisdiction laws

· Protective principle

· Find this less often
· “Certain conduct outside its territory by persons not irs nationals that is directed against the security of the state or against a limited class of other state interests”

· Sense seems to be that if there’s conduct occurring abroad of any kind that will harm other states, if that person ends up in the US, US can prosecute

· Counterfeiting, espionage, etc.
· § 404

· Universality principle

· Restatement 3d § 404

· United Nations Convention on the Law of the Sea, Art 100

· Regina v. Bartle, Bow Street Stipendiary Magistrate and Commissioner of Police, Ex Parte Pinochet; 1999

· Farthest branch you could be on

· No connection or extremely limited connection under any other principle

· Extremely egregious acts

· Piracy

· Slave trade

· Genocide

· Torture

· War crimes

· Many human rights violations that aren’t included

· Eichmann case 
· Taken by “voluntary organizations” to Israel

· Israel didn’t even exist at the time of his crimes

· This was one of the first uses of universality

· Judges in the house of Lords found that this torture was under jurisdiction

· Murphy’s law hypo

· “for the sole purpose of promoting the well-being of Iraqi nationals, any Iraqi national who commits an act of terrorism against Iraqi nationals in Iraq shall be liable for their los, damage, or injury”

· “US District Courts shall have jurisdiction over such actions”

· Territorial?

· US territory?

· Nationality? 

· Needs to affect the interests of a US national. 

· “any US national who commits an act of terrorism” – then clearly be a statute seeking to regulate the conduct of US nationals

· Protective

· “sole purpose of” would have to change to “for the purpose of promoting stability in Iraq to enable US troops to withdraw”

· Hypos

· American kills a Canadian in the US. There is a law against this. 

· Territorial

· American kills a Canadian in Canada. There is a law against this

· Nationality 

· Canadian killing an American in Canada. There is a law against this.

· Passive personality

· Canadian killing a Canadian in Canada. There is a law against this

· Perhaps in some fact pattern it would be protective. All the American consular officials in Canada are Canadian. Getting killed, protective principle.

· More likely is if this is some sort of genocide, then universality. 

Acceptable Bases of Juris to Prescribe: The Concept of Reasonableness or “Prescriptive Comity”

· Balancing of Interests

· “Reasonableness” Test

· Restatement 3d Factors

· § 403 gives limitations on jurisdiction to prescribe

· “even when a basis of juris from 402 is present, a state can’t exercise” if

· Link to the territory

· Connections between the state and the person

· Importance of the regulation to the regulating state

· Existence of justified expectations

· Importance to international system

· Extent to which it is consistent with CIL

· Another state’s interest 
· The likelihood of conflict

· Testing the Limits: Applying the Objective Territorial Principle
· 1945 US v. ALCOA (early balancing?)

· One of the earliest cases articulating an effects doctrine
· Requires some level of intent for the effect and requires effects, that’s when Congress intended it to regulate

· Here, the court is thinking about that there can be conduct abroad with no intent to harm the US, and maybe the effects didn’t exist, even if there was intent

· Articulating situations where it is okay to regulate and situations when it is not

· 1993 Hartford Fire Insurance v. California (rejection of balancing?)

· Unless there is a true conflict between the US law and the UK law, the US law may be applied
· Pretty narrow bandwith in which the US statute will be struck down

· 2004 F. Hoffman-La Roche Ltd. (return of balancing?)

· May interfere, but application of US law is still reasonable, consistent with principles of prescriptive comity
· Court seems to think that ultimately there were no effects by this complained-of conduct in the US

· Decides not to apply US antitrust laws to conduct occurring abroad (because intent but no effects?) 

Jurisdiction

· Under national – is it reaching out abroad?

· Under international

· is it permissible (5 categories of permissible juris)

· apply the rxableness test, we think, in the US 

Most of this class is focusing on jurisdiction to prescribe

To adjudicate, in int’l law, looks just like minimum contacts type analysis

To enforce, is basically getting at a coercive activity in a foreign country, is that country consenting to your presence? 

Are there immunities that the other party has?

· Present or foreign gov’t officials

· Diplomatic and consular immunities

· Sovereign immunities

· National

· Foreign 

Sovereign Immunity from U.S. Court Jurisdiction

Absolute Theory

· The Schooner Exchange v. McFaddon; 1812
· Napoleon seized a shipping vessel owned by two Americans, turned it into a warship and returned to the sea, where it was forced to go to port in Pennsylvania, where it was seized

· US gov’t v. the owners of the ship. US was saying don’t allow them to get this ship

· Marshall says

· Sovereignty: Jurisdiction within its territory is exclusive and absolute

· Immunity: Understanding between nations that two countries at peace, in the case of warships, they should be allowed in open ports

· If it had been a private citizen, then no deal. No immunity 

· “when private individuals of one nation...”

· Component of reciprocity: if we seize French ships, they’ll seize ours. Even the most powerful state has interests that its properties abroad not be exposed to suits

· Part of it is showing that we’re a powerful country and trying to “play with the big boys”

· Even at this time, there were some exceptions: admiralty actions were carved out at times, actions relating to inheritances
· Change to restrictive theory is a good example of a change in CIL
Restrictive theory

· Tate Letter

· Outlines countries that use absolute theory and those which use restrictive theory

· Tells about the trend to restrictive

· Why make the shift?

· Adhering to a theory of abs immunity, all the communist entities (hello everything is gov’t) are wholly immune to process in courts

· Started allowing citizens to sue the gov’t (FTCA), so why should foreign gov’ts be allowed immunity from your citizens for certain things if you’re not?

· Tate letter didn’t give details for what courts are supposed to do, so they were left to figure it out

· UN Convention is hardly worth studying because so few states have joined it

· Decision to enact the FSIA

The Foreign Sovereign Immunities Act of 1976 

· “states are not immune from the jurisdiction of foreign courts insofar as their commercial activities are concerned, and their commercial property may be levied upon for the satisfaction of judgments rendered against them in connection with their commercial activities.”

· “decided by courts of the US and of the States” 

· *Don’t sue an ambassador or an individual with this. 

· Use Vienna Convention on Diplomatic relations

· Vienna Convention on Consular relations

· Head of State immunity

· Jurisdictional statute only

· Exclusive jurisdictional basis

· Argentine Republic v. Amerada Hess Shipping Corp.; 1989 

· Not trying to use the FSIA act

· Why does it not make sense to walk into a court to try to use universal juris as a basis for arguing US jurisdiction?

· Saying anybody could take it, so why should the US take it?

· Can you use the Alien Tort Statute?

· Court says the FSIA is the sole basis for finding jurisdiction

· Complaints shall “henceforth” be decided with FSIA

· FSIA § 1605: Exceptions to immunity

· Waiver §1605(a)(1)
· Explicit or implicit

· Good idea to put it in a contract if you’re working with a foreign state

· If a Swiss embassy shows up and starts litigating, may have implicitly waived by not asserting immunity right away

· Commercial activity exception §1605(a)(2)
· 3 ways this applies:

· Based upon a commercial act carried on in the US by a foreign states

· Based upon a commercial act performed in the US in connection with the foreign state

· Act outside the US in connection with commercial activity which directly affects the US

· Argentina v. Weltover; 1992

· Argentina having a currency crisis, guaranteed to businesses that they would pay the difference in an exchange rate with a US dollar; when didn’t have enough currency to pay, they went to the international market and issued bonds, and then couldn’t pay for the bonds, so rescheduled unilaterally paying back, and Panamanian and Swiss entities sued

· Suing in US court

· Argentina says it was acting as a sovereign state, doing things that only states can do to stabilize currency

· Nature, not purpose, that matters

· Is this really a sovereign function? Or is it playing in the private sector for purposes of sovereignty, but still acting privately?

· Direct effect: if it were commercial, would have to determine the direct effect in the US

· Finds that it was commercial

· Finds that there was a direct effect

· Funds were supposed to be deposited in a NY bank and Argentina failed to pay

· NY was the place of performance, so rescheduling affected US

· Saudi Arabia v. Nelson; 1993

· US citizen recruited and signs a contract in US, goes to work in hospital owned by SA, tells them about the problems, and they seize him, jail him, beat him, torture him, don’t tell his family where he is. upon return to the US, tries to sue Saudi gov’t

· Pushes the commercial exception

· Hired in the US, signed contract here

· Find that it wasn’t related to US commercial activity

· Look at the heart of the complaint, which is the abuse of police power, not a breach of contract. Only gov’ts as gov’ts can act that way.

· The employment contract may have called for SA jurisdiction

· Stevens’ dissent finds that they’re recruiting from the US, so accountable

· Didn’t use tort exception, because needs to take place in the US

· Expropriation [§1605(a)(3)]

· If you are taking property in violation of international law and didn’t give compensation, that is a means for getting past sovereign immunity

· Inheritance/Immovable property [§1605(a)(4)]

· Most recent SC case was on immovable property

· “so indissolubly connected with the territory of a State that the State of the situs cannot permit the exercise of any other jurisdiction in respect thereof” 

· Tort exception [§1605(a)(5)]

· Ex: car accident
· Amerada Hess case

· Argentina blew up the vessel

· Didn’t happen in the US, so make attenuated argument about international waters

· No effects on US consideration, only that it happened in the US

· Enforcement of Arbitral Agreements [§1605(a)(6)]

· If you have an agreement under which disputes go to arbitration, and the other party tries to sue in US court, can kick them out if they won’t arbitrate

· Also used to go after assets once a decision has been made

· Terrorist-state exception [§1605(a)(7)]

· Need to establish

· State is a sponsor of terrorism

· Occurred outside that state (if it happens within, have to give them the opp to arbitrate the matter first)

· Victims have to be US nationals

· Torture, extrajudicial killing, aircraft sabotage, hostage taking, or provision of support or resources for these things

· Under the color of state authority

· Action for injury or death
· Alejandre v. Republic of Cuba; 1997

· Explains the factors and why they have been met by the families of the victims

· Awards punitive damages and an explanation for the calculation

· Very high-dollar cases, sometimes vindicated sometimes not

· If have US assets, plaintiffs may go after them successfully 

· FSIA § 1607: Counterclaims
· If a foreign gov’t sues in a US court, you can counterclaim and they don’t have immunity
Studies of International Law in Certain Subject Matter Areas

Injury to Aliens and Foreign Investors

Introduction

If there is an injury to an alien, first look for a treaty: 

· Treaties of Friendship, Commerce, and Navigation

· Mostly from the 60s and 70s

· Broader in scope than a BIT

· Bilateral Investment Treaties

· Focused on investment activities

Then the traditional view of state responsibility 

· Does not arise in the absence of a dereliction of duty on the part of the state itself in connection with the injury, as for example by failure to afford a remedy, or to apply an existing remedy 

· If the alien receives the benefits of the same laws, protection, and means of redress for injuries which the state accords to its own nationals, there is no justifiable ground for complaint unless it can be shown that the system of law or its administration falls below the std generally recognized as essential by the community of nations 

· Want to establish something as a customary norm

Relationship to

· General rules on state responsibility

· Although rules about claims between states cut across subject areas and apply to most of them, many/most came out of cases about nationals crossing borders

· Human rights law

· Treaties emerged during the mid 20th century

· Many rules operating in this area of law influenced the early content of human rights law

· Once human rights law emerged and became a source of so many treaties on the way a state should deal with its own national, before long human rights became more sophisticated and complex than what alien law had to offer

· Now, when making alien law rules, one must look at human rights law

Basic Standards on Treatment of Aliens

· National treatment standard

· Aliens are entitled to no greater protections than nationals are, but are entitled to the rights that aliens are

· Article 4 of the FCN treaty of US-Pakistan

· nationals of either party shall be accorded national treatment in the application of laws and regulations within the territories of the other party that establish...

· Hull-Mexico letters

· Mex expropriated property without compensation and US was trying to get compensation

· Mexico said national treatment, US said there is a minimum standard

· Much of Latin America supported this approach, states emerging from colonialism, socialist states

· Minimum standard of justice

· Applies a minimum standard that countries must accord to aliens, even if they don’t accord those protections to their own nationals

· Hull-Mexico letters

· Hull is pushing for a minimum standard

· Clashing of standards

· When arguing min std, may be hard to establish that a standard is being violated
· Rest 3d § 711 a state is responsible for an act or omission that violates

· (a) A human right that a state is obligated to respect (by int’l law) for all persons subject to its authority

· (b) A personal right that a state is obligated to respect (by int’l law) for individuals of foreign nationality

· (c) A right to property/econ interest that a state is obligated (by int’l law) to respect for persons, natural or juridical, of foreign nationality

· Look to treaties or universal human rights norms

· Most Favored Nation standard

· If country A has MFN treaty with B, then A has to accord the best treatment that it offers to any and all states to B 

· Guarantees that B’s nationals gets as good of treatment as any other nationals are getting

· FCN US Pakistan treaty

· Article 5: nationals and companies shall be accorded national treatment and most-favored-nation treatment with respect to access to the courts...

· Means that gets the same protection as both nationals and the best of the other aliens

· Denial of justice standard

· Sometimes defined as a subset of min std

· Targeted at the way an ind or corp is being treated in the judicial system of the state

· Fine to give protections to aliens, but need to be sure that the aliens can get into the courts to vindicate their rights

· Ability to hire counsel, etc.

· Intimidation by local law enforcement agents may be considered a denial of justice

· Usually in a treaty

· US-Italy FCN Article V(4): access to courts, etc.

· If they are being denied justice, then can’t get the claim through the court system of the nation

· Will have to get their gov’t to bring the claim on their behalf

Basic Procedural Rules

· Concept of Espousal
· Gov’t is taking a claim away from its national and taking it on
· State is claiming that now it has been harmed because of the harm to its national

· The national loses control of the claim

· Gov’t decides whether to settle and how much to settle for

· Gov’t also gets the funds from the award and decides what to do with them

· Fully in the discretion of the gov’t whether it takes on the claim

· Gov’t may choose not to take on a national’s claim for a number of reasons

· The national may be frustrated

· Exhaustion of local remedies rule

· A national has to exhaust the local remedies before his state can espouse his claim

· Why do we have a local remedies rule?

· Fairness: want to give a state the opportunity to remedy wrongdoing

· Case Concerning Elettronica Sicula S.P.A. (ELSI) (United States v. Italy); 1989

· Business in Massachusetts sets up subsidiary in Sicily

· Things don’t go well, they decide to go through an orderly liquidation
· Italy steps in and seizes control of the plant and keeps it operating; this doesn’t help and it needs to be bankrupted 

· Basically a taking, but carefully

· Raytheon asks US to espouse the claim, and the US does

· No requirement in the treaty to exhaust local remedies, so the US says it wasn’t a violation

· Court said that excluding it from a treaty doesn’t implicitly dispense it

· Perhaps if the treaty had explicitly displaced it

· US argued in the alternative that they had exhausted local remedies

· Bankruptcy trustee was operating in the Italian courts

· Italy didn’t provide to the court any evidence that there was something more that Raytheon should have done

· Standard isn’t “have the courts addressed the issue?” it’s “have they examined the question and exhausted it in full?”

· Mondev case

· Boston court found against a Canadian corporation

· Question about whether they reached the right decision, went before NAFTA

· NAFTA said “our job isn’t to review it de novo. It’s just to see if the standards were met. It’s not a denial of justice if the court just got it wrong.”

· Continuous nationality rule

· Need to have the status at the time the claim arose and continuously thereafter to the date of the presentation of the claim

· Dual nationality

· “dominant” state gets the claim

· See where they’ve lived more, are they expected to move back, spouses and children’s nationalities

Key Substantive Issues

· Failure to protect

· Basic idea: not harmed by the gov’t, but by a different actor

· Question: is it possible to view that as a violation of international law?

· Yes, if we’re talking about a situation where the gov’t should have been on alert to the need to protect the alien and failed to do anything about it

· Expropriation

· Concept of expropriation

· Has expropriation actually occurred?

· If Italy were go take over the plant in ELSI and say “this title is ours now,” clearly an expropriation

· Harder and more common is something in the grey, like ELSI: went into the plant to avoid “labor unrest,” it was a local police action

· Can be a fairly sophisticated analysis, if formally there was not a transfer of ownership but de facto, that’s what happened

· Standard for compensation
· Assuming that you prove an expropriation, what should the country pay?

· “appropriate” compensation

· Developed world says what it is worth, full compensation

· Developing world says maybe less than full 

· Restatement on foreign relations law

· Suggests that from the US perspective

· Should be full compensation

· Some other countries are still pushing back, but the tribunals are usually awarding something close to full compensation

Human Rights: Substantive Law

Foundations

· Pre-Nuremberg Charter

· Much of what was thought to have generated the hostilities in WWII were abuses of minority groups within countries

· Want to design a system in the League of Nations to help prevent the outbreak of another war

· Treaty of Versailles has rules and mechanisms for protecting minority interests

· Ottoman empire, even before then, agreed to protections of minorities that the European powers were worried about

· Nuremberg Charter

· First prosecution for “crimes against peace” (article 6[a])

· “war crimes” article 6(b)

· “crimes against humanity” article 6(c)

· Against any populations

· Being held accountable for any civilian population hurt, even if it’s German nationals

· Thousands of people prosecuted, hundreds executed

Global Instruments
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· UN Charter

· Very first words are “we the peoples,” not we gov’ts or we states

· Shift in the conception of actors on the international stage

· 1st preambular paragraph: to save generations from the scourge of war

· 2d preambular paragraph: to reaffirm faith in human rights, dignity and worth of the human person, equal rights of men and women and of nations large and small

· Article 55 & 56: concern for human rights, pledge to take action to achieve them

· Only 2 articles, took later things to make it happen

· Universal Declaration; 1948
· Looks like a bill of rights

· Very short, pithy references to a lot of human rights

· Not a treaty, not something to ratify, so wasn’t regarded as creating binding law upon states

· Later, this is viewed as a basis for CIL
· Article 5: “no one shall be subjected to torture or to cruel, inhuman, or degrading treatment or punishment”

· What does that mean? No definition, couldn’t reach agreement

· Regarded later as dominated by Western states

· Took 20 years for two treaties to take this and make it real

· Covenants

· ICCPR

· ICESC

· Different from the ICCPR because the rights are of a different nature

· The type of rights in the ESC are rights that states are supposed to try to provide to people as opposed to rights held by individuals that states shouldn’t take away

· Important caveats

· Article 2

· “each state party... undertakes to take steps... to the max of its available resources... to achieving progressively the full realization of the rights”

· States have to endeavor to do things, but no black letter requirement

· Why? econ resources are limited

· US not a party, not a winning argument in our courts

· In other countries, hard to give it any substance

· Defenders say it wasn’t designed for litigation, but as a means of galvanizing our understanding of the importance of this set of rights

· Other key treaties (US Adherence)
· ICCPR (yes, but no to two protocols)
· ICESCR (no)
· Convention against genocide (yes) 
· CERD (yes)
· CEDAW (no)
· Convention against torture (yes) 
· Convention on rights of the Child (no but yes to two protocols)
· Regional human rights conventions

· European

· Inter-American Convention on H.R. (no) 
· African court

· Int’l Labor Organization Conventions

· Customary international law

· Restatement § 702

· Violates if its policy

· Genocide

· Slavery or slave trade

· Murder or causing the disappearance of individuals

· Torture or other cruel, inhuman, or degrading treamtment or punishment

· Prolonged arbitrary detention

· Systematic racial discrimination (NOT religious)

· A consistent pattern of gross violations of internationally recognized human rights

· Not meant to be exclusive

· Serves as a backdrop, can help fill in gaps

Limitations 

· Geographical limitation

· ICCPR Art 2: “each state party to the present covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present convention

· US: what about Guantanamo? Could say it’s not really US territory, leased from Cuba, but still wholly under US jurisdiction 

· US gov’t says AND, not a territory, ICCPR doesn’t apply

· Textual limitations

· Need to read closely

· ICCPR Art 9: “arbitrary arrest and detention” gives a certain amount of wiggle room in the interpretation

· Usually not absolute prohibitions

· Derogation due to national emergency

· In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, the states parties to the present covenant may take measures derogating from their obligations... to the extent strictly required by the exigencies of the situation

· Carve-outs of this exception:

· Can’t be against other treaties

· Can’t be on basis of race only

· No derogation from certain articles
· Lawless case; 1961

· First case heard by the Euro Court of Human Rights

· IRA launching attacks in Northern Ireland

· Detained in a manner inconsistent with usual law

· Whether or not the state of emergency was properly invoked and allowed Ireland to set aside the Convention

· And assuming it was invoked, whether the measures taken were strictly required by the emergency

· Why did Ireland win? 

· Released everyone when the state of emergency was over

· Said if you promise you won’t do bad things, we’ll let you go

· Reservations, understandings, and declarations (RUDs) 
· Reservation is basically a formal attempt to alter the treaty

· Understanding is an effort to say the treaty says x, we agree, we think x is...

· A declaration is intended to assert 
US Adherence to Human Rights Treaties (see list above) 
· Generally

· US has joined some of the major human rights instruments

· ICCPR, not ICESCR 

· Hasn’t joined Convention on the Elimination of Discrimination against Women

· Sent to the Senate by Clinton 

· Discussion about providing advice and consent

· Foreign relations committee had a hearing, reported favorably, never got to the Senate floor

· Haven’t joined rights of the child 

· ICCPR RUDs

· Reservation: Speech, death penalty, cruel and unusual, penalty, juries

· Understanding: compensation, prison, counsel, jurisdiction

· Article 20 (propaganda for war is prohibited by law, but what about free speech?)

Human Rights: Enforcement

Inherent Weakness in Human Rights Enforcement

Interstate Actions

· Global Courts (e.g. ICJ)

· Regional courts

· ECHR

· I-ACHR

· ACHR

· Interstate complaints to treaty committees

· Would want to know if a country has opted into the complaint process

· See if that will work then move onto the next area of redress

· Diplomacy/mobilization of shame

· Economic/military sanctions

· Hurting the population, not the leaders

Monitoring by global institutions

· Treaty Committee Reporting/Commenting

· Handle inter-state complaints, when authorized

· Receive, comment on state reports

· Generally comment on meaning of treaty

· Receive petitions from individuals, when authorized

· UN Human Rights Council

· Previously UN Human Rights Commission

· UN High Commissioner on Human Rights

· NGOs

Petitions by Individuals to Treaty Committees

· Feature of several of the treaty regimes

· US has not joined the Optional Protocol to the ICCPR, which would allow you to bring something against your gov’t

International Criminal Prosecution

· Most don’t view human rights law as within their jurisdiction

· Usually just genocide, crimes against humanity, etc

National Laws/Courts

· Bring an existing infrastructure that’s already far more sophisticated than anything in the international arena

· In the US, many of these laws already existed
· Sosa case

· ATS conferring jurisdiction over any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the US

· Alvarez was a Mexican dr. and DEA accused him of torturing an agent, had him kidnapped, then case was dismissed

· Alvarez sues Sosa, one of the guys who kidnapped him, and the US under the FTCA

· Was ATS just a jurisdictional statute, or did it provide a cause of action in addition to jurisdiction?

· Court finds it’s just jurisdictional

· Will get you in the door, but then need to find a treaty or law of nations to give you a cause of action

· Do you need a statute to tell us what the law of nations/treaties are?

· Can use customary international law

· What type do you need?

· Arbitrary detention is the issue in Sosa, and he loses

· Why isn’t it a violation of the law of nations?

· Here, he wasn’t able to prove it was CIL

Use of Force without UN Authorization

Area where, if you don’t believe in the norms, you can think international law really doesn’t have a bite. But, one of the most important places to develop norms with vitality – effects of trans-border uses of force and armed conflicts are hugely important. 

Pre-UN Charter

· Pre-1648 Influences

· 1648-1914 

· Measures Short of Formal War

· Intervention

· Reprisal

· Nautlilaa incident

· Miscommunication between Germans and Portugese

· Germans in Portugese territory, 3 Germans killed, Germany was totes too aggressive, attacked and destroyed forts and posts

· After WWI, arbitrators are asked if it is okay to respond

· Arbs say yes, if there is a demand first and it goes unsatisfied

· Has to be justified by necessity and be proportional to the harm
· Self-defense

· Caroline incident

· Insurrection in Canada, insurgents have a ship, are stationed in America, Canadians attack the ship which had some US citizens on it

· US says self-defense should be confined to  when “necessity of that self-defence is instant, overwhelming, and leaving no coice of means, and no moment for deliberation.”

· Also mustn’t be unreasonable or excessive

· Formal War

· Not prohibited, but “just” wars favored

· Theological concept that says that in some cases it is okay to use force against other sovereign entities that are out there

· Okay because there is a certain justice to it

· Appeal to earlier Greek natural law doctrine

· Triggering of jus in bello
· Jus ad bellum: when can a state resort to war – UN Charter

· Just in bello: how must a state act after war commences? Hague/Geneva

· When formal war was declared, jus in bello was triggered

· Laws of neutrality also triggered

· Concept of neutrality

· WWI to WWII

· League of Nations

· Regulating resort to war

· Articles 12, 13, 15

· Requirement that members of the league give disputes to arbitration or legal settlement

· Art 12, para 1: in no case to resort to war until 3 months after the award by arbitrators or decision

· Kellogg-Brand Pact

· Banning resort to war

· Still in force, 70 something countries are party

· First thing to outright ban the resort to the use of force

· Nuremberg Tribunal

· Criminalizing resort to war

The UN Charter

· Prohibition on resort to force

· Language of Article 2(4)

· Word “war” isn’t used

· 1974 Definition of aggression
· Resolution on the Definition of Aggression

· List of things in Article 3

· Invasions or attack

· Bombardment

· Blockade

· Attack on land, sea, or air forces

· Armed forces attacking when they are in territory with permission

· Allowing its territory to be used for prep of an act of aggression

· Armed bands, groups, irregulars, or mercenaries, on behalf of gov’t

· Concept of indirect aggression
· Radio Free Cuba

· Rallying troops

· Meaning of “threat” to use force

· Shooting a warning shot across the bow: threat or use?

· Usually means the next shot will be into the ship

· Threat more than use

· Problem of consent

· Does the person have authority to consent?

· What if there is a civil problem – gov’t v. insurgency

· Inherent right of self-defense
· Assuming a country has engaged in conduct which might be a violation, what are the limits on how a country may invoke its right to self-defense? 

· Need to report use immediately

· Can’t affect the authority of the security council – if, after the report, the SC condemns your action, then you are acting against them 

· Individual self-defense (Article 51)

· Collective self-defense (Article 51 and Chapter VIII)

· 1986 Nicaragua v. U.S. judgment (merits)

· Court ends up saying that mining the harbors, attacking oil, are violations of 2(4)

· Looked at whether there was an armed attack by Nic on El Salvador that would justify self-defense

· Arms distribution never got to the level that could have been an armed attack

· Never said there was an armed attack or requested assistance

· Didn’t send report to UN

· Still have requirements imposed on the rights of self-defense emanating from Article 51

· Problem areas

· Anticipatory self-defense

· Caroline standard (necessity, instant, overwhelming, no choice of means)

· The idea of an imminent attack is the linchpin of anticipatory self-defense

· Seems to be some acceptance in international law 

· Preemption/preventative self-defense

· If anticipatory and nationals are allowed in international law, it opens the door to preemptive self-defense

· Protection of nationals

· States are pretty tolerant of these types of activities

· Isreal in Uganda, US in Iran, etc.

· Reprisal 

· Not defense, but punishment, and so not permitted

· However, there are many incidents where the fact pattern indicates reprisal

· Bush in Kuwait, attempted assassination, Clinton bombs Baghdad 

· In the box of preemption, because no imminence and no nationals in danger

Intervention in Internal Conflicts

· Traditional law

· Spanish Civil War cast doubts on the viability of this construct

· Rebels got support while other countries refused to get involved, and so overthrew the gov’t

· If there is no respect for the norms, are they norms?

· ICJ view of collective counterintervention in the Nicaragua case

· Acts of which Nic was accused weren’t enough to justify counter-measures, and def not enough to justify intervention involving the use of force

· Post-Charter law

· Charter trumps all treaties, under Article 3

· Intervention in civil wars

· Humanitarian intervention

· Kosovo: Serbia is committing sever human rights violations, and the 19 countries of NATO say this is something that we’re allowed to use force to stop

· Pre-democratic intervention

· Not the way the system is constructed

· Many countries which aren’t democracies are in the international system, so it can’t be right to interpret the charter as giving permission to the Reagan doctrine
Use of Force with UN Authorization

The UN Charter in Theory
· Article 1(1): the principal purpose is to maintain international peace and to take effective collective measures for prevention and removal of threats to the peace

· Chapter VI Pacific Settlement of Disputes

· Article 33 seek a solution by negotiation

· 34 SC may investigate

· 35 

· 1 may bring to the attn of the SC

· 2 if not a member but consent to follow, SC will decide

· 3 subject to Art 11 provisions 

· 36 

· 1 SC may recommend procedures/adjustment

· 2 take into consideration things the parties already provided for themselves

· 3 legal disputes to the ICJ

· 37 

· 1 if fails, go to the SC

· 2 SC will decide what to do

· 38 SC may, at request of parties, make recommendations for a pacific settlement 

· Chapter VII Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression
· Article 39 SC will determine existence of threats to the peace and decide what to do

· 40 SC may call upon the parties to do anything to prevent aggravation of the sitchy 

· 41 measures not involving use of armed forces to implement its decisions (sanctions)

· 42 if 41 is inadequate, may use air, sea, land forces as necessary

· 43 

· 1 members have to help

· 2 agreements will govern the help

· 3 will be negotiated by the SC

· 44 will invite a member whose forces may be used to be part of decision making

· 45 members will make air forces available immediately

· 46 SC will make application plans for forces with assistance of Military Staff Committee (MSC)

· 47 

· 1 MSC will advise/assist SC for military requirements

· 2 MSC will be Chiefs of Staff of the permanent members or representatives and others as invited

· 3 MSC is responsible for strategic direction

· 4 may establish regional subcommittees

· 48

· 1 members of the UN have to do what the SC decides

· 2 members will act directly and through international agencies of which they are members

· 49 members will offer assistance mutually in carrying out SC’s decisions

· 50 if preventative or enforcement measures taken by SC cause economic problems for any state, they may bring it to the attn of SC

· 51 nothing here impairs the inherent right of individual or collective self-defense, report these actions immediately

· Chapter V The Security Council 

· 24 SC has primary responsibility for the maintenance of international peace and security

· 25 everyone is bound by the SC’s decisions

· Chapter XVI Misc Provisions
· 103 if there is a conflict between obligations under another agreement and the Charter, the Charter wins

The UN Charter in Practice
· Cold War Problems

· Deadlock over Article 43 Agreements
· By 1950, there aren’t any 43 Agreements in place, so had to make Korea agreements ad hoc

· Why?

· Resistance to giving the UN so much power

· Worry about the control structure and the use of troops for purposes other than for which they are given

· Giving power to organization that powerful states don’t want to relinquish

· Big political risks – if the operation goes badly

· Deadlock over Security Council Peace Enforcement 
· Original vision of what it was we would have in the SC has never emerged

· Even without those agreements, perhaps things could have been done, but Cold War stymied peace efforts on an ad hoc basis

· Korea is the only example of something being done

· Soviet delegate didn’t show up, so were able to vote for intervention in Korea

· Between 1945-1990, only Apartheid caused the SC to impose compulsory measures under Ch 7 – stopping oil on its way to Rhodesia and South Africa

· UN General Assembly as Peace Enforcer?

· 24 says “primary” responsibility for the SC, not “sole”

· When the Soviets return to the SC, switches to the GA, who starts passing resolutions

· Extends the mandate

· Expands the mandate

· In the context of making recommendations to the member states 

· Uniting for Peace Resolution

· Recognition in the preambular language “conscious that failure of the SC to discharge its responsibilities... does not relieve member states of their obligations”

· Clearly stating that the SC isn’t stepping up

· Also says “doesn’t strip the GA” of its power to step up

· Part A: resolves that the lack of unanimity of the permanent members, which causes them to shirk their primary responsibility, the GA will make appropriate recommendations to its members for collective measures

· Constitutional grab for power

· US and Western Euro influence was huge at the time, so the US pushed hard for this resolution

· Then there was a shift with post colonial countries and the emergence of the developing world

· Suddenly GA is no longer subject to US control/influence

· Use of this resolution declines dramatically

· Why not use this anymore?

· Possibly not looking for uses of force as much as western countries would be 

· Lack of resources and capability, so developing nations don’t push for it

· Kosovo crisis in 1999: on the part of the NATO countries and others, knew that there were about to be human rights violations

· but Russia was going to block a resolution of the SC

· Thought was given to going to the GA

· Would lend greater legitimacy to humanitarian intervention

· Worry about being voted down, possibly not interested in building GA as next stop when can’t get through the SC, dangerous precedent for SC members

· Security Council as Peace Enforcer

· Post-Cold War Period and Revitalized SC

· Iraq-Kuwait War, 1990-91

· August 1 of 1990, immediately after Cold War ends, Iraq invades Kuwait

· SC condemns the invasion and demands Iraq withdraw, say the two sides should discuss problems between each other after the withdrawal

· Did not yet declare it to be a threat to peace

· SC Resolution 661

· Imports and exports into and out of Iraq, except for humanitarian, aren’t allowed 

· Resolution 665 halted all shipment in and out and required inspections of ships

· Mostly US and other coalition partners 

· Use of force for enforcing the sanctions regime

· Language that continued to resonate in later use of force resolutions: authorizing the use of measures commensurate to the specific circumstances as may be necessary to halt inward and outward shipping 

· Resolution 648

· Article 42 trigger: measures that are forcible 

· “authorizes member states co-operating with Kuwait” unless Iraq implements before Jan 15 to use all necessary means to uphold Resolutions and restore peace and security in the area 

· Resolution 687

· Iraq and Kuwait need to respect the boundary between them

· Creation of a demilitarized zone extending 10 kilometers into Iraq, controlled by a UN observer mission (UNICOM)

· First mission in which all 5 permanent members had forces

· Destruction of weapons of mass destruction (part C)

· Iraq must identify and destroy all weapons of mass destruction

· Until this happens, were keeping econ sanctions on Iraq

· Stayed in place until March 2003, when US invaded

· US invaded in 2003

· Legal justification for invasion wasn’t installing democracy or human rights violations

· Continuing in the authorization that occurred in 1990 under 687 to uphold resolutions and restore peace and security in the area

· Relationship to Self-Defense?

· Does Resolution 678, authorizing force against Iraq, take away Iraq’s right of self-defense against NATO and other Kuwait supporters? 

· Article 51 says “nothing in this Charter” will take away the right to self-defense, which includes Article 7, as robust as it may be

· Article 51 also says “nothing takes away the right” until SC takes measures

· How far can the UNSC go?

· What if Iraq had only invaded part of Kuwait? Could SC say “get out of there, or we will take over country, seize leadership, prosecute them, etc.”?

· Does there have to be proportionality in events and reactions?

· Ch 7 doesn’t limit SC in any specific way

· UNSC Resolution 1747

· Against Iran, including embargo on conventional weapons going to Iran, freezing assets, loans, all Article 41-type stuff

· Invoking Chapter 7, Article 41 in imposing these things

· Iran should be worried that the next step will be Art 42

· What is the legal basis for saying Iran can’t have nukes?

· Only the 5 permanent members of the SC are allowed to have nuclear weapons

· NPT

· Emergence of UN Peacekeeping

· No “peacekeeping” in the charter

· No reference to anything that looks like peacekeeping

· But regarded as something that’s embedded in the idea of Ch 6 or 7 (“Ch. 6.5”)

· Early cases

· UNEF

· UN Emergency Forces

· Arab-Israeli Conflict

· Pres Nasser says he doesn’t want forces anymore, so UN pulled them out

· Shortly thereafter, 1967 war

· Highlights that you need the agreement of the local state

· Value added is not holding off armies physically (typically lightly armed), it’s a confidence building measure – political stakes are pretty high

· ONUC

· UN Deployment to Congo
· Congo gov’t invites in a UN peacekeeping force

· ONUC is supposed to help restore order 

· Progressively, ONUC was a little more robust in using force, which led to tensions at the UN and uncertainty about whether this is an appropriate way to use forces who are only supposed to be monitoring cease-fires

· Certain Expenses Case

· Second Generation

· Peacekeeping v. Peace Enforcement

	
	Peacekeeping
	Peace Enforcement

	Charter Authority
	Ch. 6/7
	Ch. 7

	Relevant Organ
	UNGA or UNSC
	UNSC

	Host state consent?
	Yes
	No

	Who commands?
	Usually UN
	Usually national states

	Armed?
	Lightly
	Heavily

	Basic mission?
	1st Generation: Border Patrol

2d Generation: Internal Strife
	Coerce a peace

	Financed by?
	UN
	National states


· In practice, there are situations where there is a lack of clarity between these two things

· Congo: problem over the peacekeeping operation in that there were times when the forces were in situations where they felt they had to engage in combat, and if they aren’t equipped for that, it is a recipe for a problem

· Has happened in other situations as well, like Somalia

Law of the Sea

Grotius’ Freedom of the Seas

· Wrote a treatise on the freedom of the seas

· Dutchman who was trying to help his gov’t keep ships from being attacked on the seas

Contemporary Codification

· UNCLOS I (1958 Convention) 4 Conventions resulted 
· Territorial Sea and Contiguous Zone

· Continental Shelf

· High Seas

· Fishing and Conservation of the Living Resources of the High Seas

· US is a party to 3 conventions which came out of the 1958 conference

· Left undecided some important issues

· If everyone accepts a territorial sea, what is the width? Historically, the “cannon shot” (3 n.mi.) 
· UNCLOS II (failed)

· Failed – if there was no agreement in 50s, how could they do it in the 60s? 

· Needed the time in between, even though things got worse

· Technology advancing, fishing collapsing, polluting taking off 

· UNCLOS III (1982 Convention)

· Required 11 negotiating sessions, resulted in the creation of a single treaty

· Hugely complicated treaty

· 320 Articles, 9 Annexes, attempts to create a structure for all aspects of the sea, as well as the air above and sea beds below

· 155/192 countries have ratified or acceded to it; ratified in 1994
· US Relationship

· 1982-1994: Reagan administration didn’t like the sea bed mining parts

· “reeked” of gov’tal control of sea beds and mining 

· Some abstaining states were out whom everyone wanted in

· Agreement on Implementation of 1994

· Guts the article on sea bed mining

· Allows the other countries to join the treaties

· Law of the Sea Convention enters into force in 1994

· Status as CIL

· Argument that this treaty, if you don’t persistently object to it, is creating norms that may bind you

· Reagan made an announcement that the US will act in accordance with most of the treaty
· US is trying to have its cake and eat it, too – not be a party, but take advantage of the 90% of the treaty that it likes

· Other states don’t like this – package deal. You give us the deep sea mining bit, and we’ll give you the straits bit

· Reservations aren’t permitted with this treaty

· Overview of Jurisdictional Zones
· Bands with certain rights accorded to the coastal states

· The closer to the coast, the greater the rights for the coastal states, the lesser for the other states and vice versa

· Before the LOSC, because the coastal state wanted certain minimal rights to the end of the EEZ, they had to assert all their rights all the way to the end of the EEZ

· Territorial Sea

· Starts at the low tide line, so states have the most land possible

· Article 6 LOSC: reefs extend the low-water mark to protect states’ lands

Baselines (Articles 5-10, 13)
· Normal Baseline

· Article 5: Except where otherwise provided in this Convention, the normal base-line for measuring the breadth of the territorial sea is the low-water line along the coast as marked on large-scale charts officially recognized by the coastal state. 

· Indented Coasts/Fringe Islands/Rivers/Bays

· Problem of deeply indented coasts
· Fisheries Case (UK v. Norway)

· Indentations on land would make the line almost impossible to know where it is

· Norway wanted to smooth the lines and make it a series of straight lines from which to measure the zones

· UK is saying no, have to do the low water mark, because they want to come in closer

· Court rules for Norway

· Reasoning embedded in Article 7

· Where the coastline is deeply indented, the method of straight baselines, joining appropriate points, may be employed

· Has to not depart too much from the general direction of the coast – can’t use extremes as your baselines

· The problems of fringe islands
· If you have an island that’s just off the coast, it’s fine to extend the baseline to take account of the island

· Mouths of Rivers: Article 9
· Bays are problematic (Article 10)
· Need to discern when it’s a bay and when it’s just an indentation of the coast

· 24 mile closing line adopted in ’58 and retained in ‘82

· US characterizes bays based on a max closing line of 10 miles and a minimum area of enclosed waters, or an historic test

· Area must be as large or larger than that of a semicircle whose diameter is a line drawn across the mouth of the indentation 

· Historic bays considered internal waters (Article 8)
· No right of innocent passage in a bay; considered internal waters

· Archipelagoes/free-standing islands/reefs

· Line for the archipelagoes can’t exceed 100 nautical miles. 

· Has to be 9 to 1 water to land ratio

· Free-standing islands
· Get their own baseline

· Can have zones built off the islands

· Article 121

· Needs to be able to sustain human life to have an EEZ or continental shelf

· Internal Waters (Article 8)
· Baseline is also important for discerning internal waters

· Water, but treated basically as sovereign territory

Territorial Waters (Articles 2, 3, 17-32)
· Territorial Sea: up to 12 n.mi. from baseline. State must declare zone.
· Innocent Passage

· Article 18: meaning of passage, 19 innocent passage

· 19: passage is not innocent if
· Threat or use of force

· Weapons

· Collecting information

· Propaganda

· Launching, etc. aircraft

· Launching etc. military devices

· Loading commodities, currency, persons contrary to customs laws of coastal state

· Pollution

· Fishing

· Research or surveying

· Interference with communications of coastal state

· Any activity “not having a direct bearing on passage” 
· Article 25: may be suspended to protect its security

· Questions about whether warships are entitled to innocent passage at times

· Article 30: if any warship doesn’t comply with the law of the coastal state, the coastal state may tell it to leave immediately 
· This is taken as implying that warships do get the right of innocent passage

· Article 20: Submarines must surface and fly their flag

· Hypo: what if fishing vessel were stopping and taking pictures?

· 1 no fishing

· 2 no research or surveying

· 3 no stopping

· 4 may be prejudicial to the peace, say if it were North Korea off of Hawaii 

· Hypo: what if a boat were going back up and forth the west coast 

· Not passage – not going somewhere

· Can’t break the laws of the coastal state

· Hypo: what if you wanted all oil tankers to have double holds?

· Article 21: can’t require design of ships in a certain way unless it’s established CIL

· Straits and Transit Passage

· Concerned about engulfing passages with territorial seas

· Corfu Channel Case (United Kingdom v. Albania); 1949

· UK warships going through the Corfu Channel as an exercise of their right of passage, Albanians shoot at them to scare them and get them not to come back; UK hits mines while passing through 
· Albania says that in the middle of possible hostilities, could go around the strait, don’t need to go through it

· ICJ says states, in times of peace, have the right to send their ships in innocent passage through straits without prior authorization of the coastal states
· We already knew this

· If you look at LOSC, it gives more: Article 39 Para 1(c): ships while exercising the right of innocent passage shall refrain from activities other than those involved in expeditious transit 

· Sub expeditious transit is underwater – don’t have to surface when going through straits

· Archipelagic Sea-Lane Passages

· Archipelagic state, even though it’s declared those baselines, and even though you may have normally made them internal waters, there is a transit regime for archipelagoes

· Have to allow other states to transit through

· Articles 46+

Contiguous Zone (Articles 33, 111)
· 12 n.mi. from the territorial sea; states must declare

· Article 33

· prevent infringement of its customs, fiscal, immigration, or sanitary laws

· prevent infringement of the above laws and regulations committed within its territory or territorial sea

· may not extend beyond 24 n.mi.

· NO security rights or exclusive fishing rights
· Church v. Hubbart, SCOTUS; 1804

· Okay to have a buffer zone to do some regulatory activities

· For the purpose of implementing laws that have been crafted for your territory.

· Regulating activity that’s hurting your territory and sea 

· Needs to be related to customs, fiscal matters, etc

· Concept of “hot pursuit” (may follow a vessel out of that zone if caught violating laws)
· Article 111

· Good reason to believe the ship has violated the laws and regulations of that state

· Pursuit must be authorized and with a clearly marked vessel of your coastal state

· Must give warning

· Must maintain continuous pursuit; if lost, pursuit may not be picked up again

· * These rules apply mutatis muandis in the EEZ and the territorial shelf and by aircraft
Continental shelf – geological is not the same as the legal 

· 1945 Truman Proclamation 

· 1982 UNCLOS Arts. 76 – 85

· Art. 76: legal definition
· At least 200 nm

· Go beyond the 200 nm limit if there is a shelf past that point 

· If you go beyond the 200nm limit get cut off 

· (1) cant go beyond the point the shelf ends 

· (2) cant go beyond 350nm

· (3) cant exceed 2,500 isobath; cant go more then 100nm past that (isobath is the depth)

· Art. 77: rights of coastal states

· Any natural resource; no other state has the right to exploit

· Sedentary species which are harvestable stage, either are immobile on or under the sea bed or are unable to move except in constant physical contact 

· Shellfish, mussels, oysters, crab, lobster, ect

· Yours alone (in the EEZ that is not true) no obligation to share or conserve

· When outside the 200nm zone

· It is still the case that you have the exclusive rights to the non-living resources 

· But under the obligation to share some of the proceeds 

· Art. 82: there is a scheme to pay a percentage of the proceeds into the structure of the CLOS which will in turn pay out (payment made annually, after the first 5 years, then goes up 1% of value of extraction, and increases until the 12th year and then tops at 7%

· Delimitation:

· 2 conceptual approaches 

· equidistance – when drawing the line going out, you are picking points that are equal distance from the competing coasts 

· CLOS does not adopt the Equidistance

· equitable principles 

· Art. 83 – the states should come to agreement on the basis of IL to come up with an equitable solution 

· North Sea Continental Shelf case – (seen with CIL)

· Equidistance is not the law 

· Factors 

· (1) general configuration of the coasts, as well as the presence of any special or unusual features 

· (2) the physical or geological structure and natural resources of the continental shelf areas involved 

· (3) the element of a reasonable degree of proportionality, there should not be taken into account the economical position of the parties 

· There is compulsory dispute settlement – if there is no agreement, then an ad hoc panel will decide 

· Delimitation of the territorial sea (connect with Art. 15 of the convention) 

· Art. 15 – try and get agreement, failing that can only extend territorial sea to the median line equidistance, but does not apply when there is historical understanding that the sea line should be something different then equidistance 

Exclusive Economic Zone 

· 1945 Truman Proclamation 

· Before CLOS – projecting out the sovereign rights to protect the fishing, but recognized the historic rights of some countries to fish 

· 1976 US Statute 

· Sections included on p. 1435

· Fishery Conservation Zone

· Exclusive Fishery Management Authority

· Highly Migratory Species (tuna; regard these fish as so highly migratory that they are not protected and other countries have the right to fish them)

· Effect on Law of the Sea Treaty 

· Protects US coast – fishery protection Zone of 200nm

· US picked 200nm because 90% of the living marine resources will be found within 200nm of the coast 

· 1982 UNCLOS Art. 55 – 75

· Zone beyond and adjacent to the territorial sea 

· Sets the rights of the coastal state – water above, not the seabed 

· This is about the fish, rights to exploit fish

· Article 6 ¶2 – must give due regard to other states 

· Art. 61 specific language on conservation of specific resources
· Maximum sustainable yield

· Art 62 – reference to states that have habitually fished in a zone

· Art. 69 – helping land-locked states 

· Art. 70 – geographically disadvantaged states

· If there is any left over then you are suppose to let other countries in, favoring those countries that need it 

· Art. 58 ¶1 – cross reference to freedoms related to the high seas 

· Navigation right in the EEZ are the same as the high seas 

· ¶2 – must be compatible 

· 1983 Reagan Proclamation 

· Same issues of delimitation 

· The whole idea in doing this was to help protect fish 

· This has been a colossal failure – started to fish a lot more (handing fishing units over to foreign fishing fleets)

· Must figure out the maximum sustainable yield, then allowed to fish that many, if you do not then you give it to others 

High Seas

· UNCLOS Art. 86 – 119
· fishing on high seas subject to the treaty obligations and considerations of territorial states 

· Definitions and freedoms 

· Art 86: All parts of the sea that are not included in the zones

· Art 87: Freedom of 

· Navigation

· Overflight

· Cables and pipelines

· Artificial islands

· Fishing

· Scientific research 

· Due consideration for interests of other states

· Art 88: Reserved for Peaceful Purposes

· Art 89: no state may claim sovereignty

· Art 90: every state has the right to sail ships under its flag

· Art 116-118: Fishing on the High Seas
· Limitations on freedoms 

· Art 99: Slave Transport

· Art 100: Piracy
· Duty to cooperate in repression of piracy

· 101: definition

· 105: seizure of a pirate ship or aircraft

· Art 109: Offshore Pirate Broadcasting
· Problem in the 1950s in UK and Europe 

· Art.110: all states can use their warships to stop these types of acts 

· Can do if going after these acts, otherwise no must get permission from the flag state of the vessel 

Deep Sea Bed

· Outside the legal continental shelf
· Common heritage 

· Moratorium on Exploitation of Resources of the Deep Sea-Bed (G.A.Res., 1969)
· Declaration of the Principles Governing the Sea-Bed and the Ocean Floor, and Subsoil thereof, Beyond the Limits of National Jurisdiction

· Common heritage of mankind

· No appropriation and no sovereignty 

· All activities will be governed by regime T.B.D. 

· 1982 UNCLOS scheme
· Article 136: Common Heritage 

· Art 137: legal status of the area and its resources

· Art 138: conduct of states

· Art 139: responsibility for compliance and liability for damage 

· Art 140: benefit of mankind 
· Saying that just because one state can exploit, is not enough and does not mean they can 

· The developed countries will be hurt the most by opening another avenue for the minerals that the developed world already provides 
· 1994 Implementing Agreement 
· Modified to appease industrialized nations, who are encouraged to join

· Annex § 2: The Enterprise

· Joint ventures

· No funding obligation

· Annex § 3: Decision-Making

· “chambers” of states with particular interest have a substantial voice in important decisions

· Annex § 4: Review Conference

· Art 155, PP 1, 3, 4 don’t apply

· Annex § 5: Transfer of technology

· Fair and reasonable commercial terms ad conditions on the open market, or through joint ventures

· Annex § 6: Production Policy

· Accordance with commercial principles

· GATT governs

· No subsidization of activites

· Annex § 8: Financial Terms of Contracts

· Fair

· Adequate means of determining compliance

· US signed

Special Functional Rules on Marine Activities

· Protecting the Marine Environment
· Article 194: Measures to Prevent, Reduce, and Control Pollution of the Marine Environment
· Enforcement by

· Flag state

· Coastal state

· Port state

· Marine Scientific Research (Article 245) 
· Coastal states have the right to regulate in their territorial sea
· In EEZ and on Continental Shelf (Article 246) need consent of coastal state; states are obliged to grant it and set regulations 
Settlement of Disputes (Articles 279-99)
· Annex VI: Statute for the International Tribunal for the Law of the Sea
· Annex V: Conciliation

· Annex VII: arbitration

· Annex VIII: special arbitration

Law of Ocean Vessels

· Nationality of Vessels (Articles 90-92)
· Registration

· Concept of “genuine link”

· If owned by nationals of the state

· State exercises effective control over the ship

· Whether a company which owns a ship is owned by nationals

· Whether the officers and crew are nationals

· How often the ship stops in ports of the state

· How extensive/effective is the control that the state exercises over the ship 

· Jurisdiction over vessels

· National vessels
· Flying the flag of a state of convenience is a problem

· Expect the nation of that vessel to be the first line of defense

· Other opportunities to exercise jurisdiction in case the flag state isn’t strict enough

· Foreign vessels (Article 27 & 28) 
· Vessels in your port

· Local police and judicial authorities may decide for themselves whether a particular incident “disturbs the peace of the port” Wildenhus’ Case; 1887

· Vessels in your territorial sea
· Flag state has jurisdiction over criminal acts on board, even when in territorial sea (US v. Flores; 1933) 

· US has not ordinarily applied its law to events and transactions aboard foreign vessels 

· Lauritzen v. Larsen: SCOTUS declines to extend an act to a foreign vessel

International Environmental Law
Historical Background

· US and Canada Waterways Treaty

· Lays out what can be done with the waters, how, and where

· Commission under the treaty which arbitrates the matters

· Stockholm Declaration on the Human Environment

· Principle 1: basically equates your right to an environment to a human right

· Pushes human rights further than they had been before

· Have to consider future generations

· Have sovereign right to exploit their own resources, but have to avoid transboundary harm

· Broad focus on the whole human environment

· Created Stockholm Principles

· Led to creation of UNEP

· 20 year period from Stockholm to Rio
· At the national level, environmental regulations are becoming much more sophisticated and important

· Also, notorious incidents

· Chernobyl

· Developing world has objections, because they can’t meet the restrictions with their resources

· Brundtland Commission

· Our Common Future report

· Sustainable development

· Development that meets the needs of the present without compromisingthe ability of future generations to meet their own needs

· 1992 Rio Summit on Environment and Development

· Principle 2 influenced by Brundtland

· Principle 15: precautionary principle

· Construct by which you say “even if I’m uncertain about the likelihood of future events, that shouldn’t prevent taking steps now as a precaution”

· Principle 18: Chernobyl

· Emergence of the concept of sustainable development

· Created Rio Declaration

· Created Agenda 21

· Climate Change and Biodiversity Treaty signed

· Created commission on sustainable development

· 2002 Johannesburg Earth Summit

· Focus on public/private partnerships
· Acknowledgement that gov’ts alone isn’t cutting it

International Institutions

· UNEP

· Coordinates the environmental activities of states and the UN

· Already doing this through others, but this was supposed to be more effective and greater cooperation

· Placed in Kenya

· Developing world wants change

· UN GA subsidiary organ

· Check slide

· Commission on Sustainable Development
· Based in NY, reaction to UNEP in Nairobi

· Focused on env + development

· Conferences of the Parties

· Multilateral treaty embedded with autonomous institution (COP or “meeting of the parties”) 

· becomes not only a gathering but a creature like an IO

· Climate Change Convention

· Article 7 “A Conference of the Parties is hereby established. Supreme body... regular review of implementation...”

· Articles 7-10 set up a mini IO

· Some 200 major IEL treaties (check slides)

· Global commons

· Atmosphere

· Hydrosphere

· Lithosphere

· Biosphere

· Trade and environment

Substantive Law

· Treaties

· General Principles/Concepts

· Judicial decisions 

· Trail Smelter case (US v. Canada); Arb. 1941: air pollution from Canada in the US 
· Cannot cause injury across borders

Atmosphere

· The problem of Ozone Depletion
· Ozone protects us from harmful sun rays and radioactivity from space

· Don’t want it to go away doy

· 1985 Vienna Convention on the Protection of the Ozone Layer

· No timetables

· Framework convention

· Creates a system by which at some future point we can solve the problem

· Undertake to do more research about the problem

· Requires cooperation in scientific and tech fields

· 1987 Montreal Protocol
· Follow-up protocol

· Article 2 control measures

· 1986 serves as the base year

· Going to be required to ensure that your consumption doesn’t exceed that level

· Allows the COP to make adjustments

· As long as the chemical has been listed the COP can adjust the level of consumption allowed

· Will be bound by adjustment even if you vote against it

· Treaty regime is regarded as an unbelievable success story
· Advantage here is that there weren’t that many producers of the substances

· The problem of climate change
· Principal emitters are in developed world

· 1992 Framework Convention on Climate Change

· Created COP, secretariat, subsidiary bodies for expert advice, and IPCC 

· 1997 Kyoto Protocol
· Gives limits to be met by 2008-12

· Parties are obligated to ensure their emissions don’t exceed their assigned amounts

· Annex A lists gases

· Annex B lists obligated states

· No developing countries on this list

· US hasn’t ratified

· Only states that have ratified are bound in 2008

· Emissions trading: if a coutry doesn’t need its full quota, it can give it to another state

Biosphere

· The Problem of Biodiversity Loss

· 1992 Convention on Biological Diversity
· Article 1 Objectives

· Interesting: objectives are the conservation of bio diversity, sustainable use of its components, and the fair and equitable sharing of its benefits

· Article 3: cannot cause damage across borders 

· Awaiting ratification in the Senate
Trade & Environment

· 2000 Biosafety Protocol

· This treaty was concerned with a particular slice of the issue of protecting biodiversity

· Concerned with the movement between states of living modified organisms
Contemporary Perspectives on International Law

Positivism

· This whole course lays out a positivist view of IL

· Rule-based system: figure out the rule that has been consented to (by treaty or custom, etc.) and apply it

· Often time resort to common sense, or our idea of the “right outcome” based on a gut, soul, or God (natural law approach) if there is no black letter law

International Relations/ International Law

· Realists

· Skeptics

· Is there really international law

· States only pursue their own interests 

· Institutionalists

· States are pursuing their interests

· Those interests are in a very major way pushed toward creating and abiding by rules and institutions

· Would say we are operating largely in a system of cooperation, because states get more of what they want and it is more efficient through cooperation

· With little pockets of anarchy

· Liberal theorists

· Other groups that not only form the interests of the state, but are also working cross-borders, and pushing onto the agenda of some states interests of these groups

· Constructivists

· Society itself constructs the interests of states

· Sovereignty and other notions are constructs which are only reached through an appreciation of what the society as a whole is all about

Economic Analysis

Critical Legal Studies

· New Stream

· American

· Feminism

· Men run IOs, making rules which address problems for men

· Torture problem

· Third World Perspectives

· Grotius onward it’s all developed world stuff 
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Typical Process for US adherence to treaty





President negotiates, votes to adopt treaty, and signs treaty





President transmits the treaty to the Senate





Senate Foreign Relations Committee holds hearing, votes, issues report, and sends to the Senate floor





Full Senate debates whether to give advice and consent (2/3 vote needed)





President ratifies (or accedes to) treaty





1945 UN Charter





1948 Universal Declaration of Human rights





1966 International Covenant on Civil and Political Rights





1966 International Covenant on Economic, Social, and Cultural Rights





First Optional Protocol on Petitions by Individuals to ICCPR Human Rights Committee





Second Optional Protocol 


Abolishing Death Penalty
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