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TREATY SUPPLEMENT INDEX

Vienna Convention on the Law of Treaties

Vienna Conventions on the Law of Treaties
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Art. 7 – Full Powers to bind state/representative



52

Art. 9  Adoption of Text – 2/3 of states voting and present


52

Art 16. Exchange or deposit of instruments




54

Art. 18. Obligation not to Defeat the Object and Purpose of a Treaty

Prior to its entrance into force





54

Art 20  Acceptance of and Objection to Reservations



55

Art 30 Application of Successive Treaties Relating to same subject

58

Section 3 – Interpretation of Treaties

Art. 31  General Rule of Interpretation – Good faith



58

Art. 36/37 – Rights for Third States





60

Art. 44 – Separability of Treaty Provisions




62

Section 2 – Invalidity of Treaties





63

Art. 46 – Internal law regarding competence to conclude treaties

Art. 48 – Error

Art. 50 – corruption of a representative of a state

Art. 53 –Preemptory Norms of Intl Law (Jus Cogens)



64

Art 56 – W/d from treaty, 1 year notice




65

Art 60 – Suspension of treaty due to breach
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Part VII – Depositaries, Notification, Corrections and Registration

71

Genocide Convention

Genocide Convention







447

Art. 1- Genocide is a crime under intl law





447

Art II – Intent defined







448

Art III – Acts which will be punishable





448

Art VI – Ple charged with genocide should be tried by competent tribunal

448

Art VII – Genocide shall not be considered “Political” for purpose

Of extradition








449

Art IX – Disputes between contracting parties relayed to ICJ



449

Art XIV – In effect 10 years, and then 5.  6 months notice required to denounce

449

US Reservations

Art IX – US must consent to jurisdiction of ICJ




450

Art VII – applies to laws of both requesting and requested state

No prevention of bringing own tribunal

(4) Acts in course of armed conflict w/o intent are not sufficient for genocide

(5) For intl penal tribunal, US reserves right to effect participation only by treaty

with advice and consent of US Senate.

UN Charter

Art. 2 No War

Art. 2(4)  All members shall refrain from threat or use of force against

The territorial integrity or political independence of any state or in any other

Manner inconsistent with the purposes of the UN.



3

Marry with Art 51 for self defense argument

Art 7
Principle Organs of the UN (6)
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Ch. VI -Peaceful Dispute Resolution

Ch. VI Pacific Settlement of Disputes




10

Art 33 – First attempt peaceful resolution





Art 34 – UNSC may investigate any dispute




Art 35 – Any member may bring any dispute to attn of UNSC

Art 36 – UNSC may recommend appropriate measures at any time in dispute
10

Ch. VII – Secy Cncl - Threats to the Peace

Ch VII Of the Peace and Acts of Aggression
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Art 39
- SC shall determine existence to breach of threat to the peace

Art 40  - SC may ask parties to comply with agreement

Art 41 – SC may decide measure, not use of force, to employ


11

Art 42 – SC may take what action needed to restore intl peace


12

Art 43-47 Armed services for UN

Art 51- nothing shall impair inherent right of indiv. or collective self defense 

If an armed attack occurs against a member until SC takes measures nec 

To maintain intl peace and security
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Ch. VIII – Regional Peacekeeing Arrangements
Ch. VIII – Regional Arrangements for maintaining intl peace


14

Chapt. IX – Intl Economic and Social Cooperation

Art 55 – UN promote economic and human rights
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Art 68 – ESC set up commissions in econ and social fields to promote HR
18

Ch. XIV- ICJ

Chap XIV – ICJ

Art 94 – Each member should comply with ICJ & UNSC may have 

24

Recourse if party fails to perform obligations

Art 95 – GA or UNSC may request ICJ give advisory opinion and GA

May authorize other UN agencies to ask for advisory opinion w/I scope

24

Int’l Court of Justice

Statute of the ICJ







29

Ch. I  - Organization of Court

Art. 3 – 15 members, no two of same state, 

Art 5 – Elections







30

Art 9 – At elections, body of world should be represented


31

Art 10 – need absolute majority, choose oldest if tie w/I state

Art 26 –chamber of 3+ judges to deal with specific cases


34

Art 31 –adding judges to neutralize bias




35

Chapt 2- Competence of the Court

Art 36 – Jurisdiction –compulsory accepted, all matters w/I UNCharter

37

Art 38 – court will use intl. conventions, customs, general provisions

37

Art 59 – Judgment has no binding force, except between parties

41

Art 62 – if 3rd state has interest of a legal nature, it may submit a request

For the Ct to be permitted to intervene

Chpt IV. Advisory Opinions





42

Art 65 – Ct may give advisory opinion on any legal question

Art 66 – Notice and who can speak in ct.

International Dispute Resolution

ICC

International Chamber of Commerce




111

Art. 1 – Court of Arbitration – ensures application of rules

Commencing the Arbitration
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The Arbitral Tribunal






115

Arbitral Proceedings
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Art 15 – Rules governing proceedings
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Art 17 – applicable rules of law 
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Art 19 – New claims – not accepted after terms of reference signed

120

Awards








122

Art 24 – Time limit of 6 months

Art. 25 – Majority decision applies

Art. 26 – Award by consent

NY Arbitral Convention

New York Convention on the Recognition and Enforcement of Foreign

Arbitral Awards
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Art II – where possible, agree to submit to arbitration
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Art. III – Each state shall recognize awards as binding and enforce them
127

Art. V – Grounds for non-enforcement
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Convention on Investment Disputes

Convention on the Settlement of Investment Disputes Between

States and Nationals of Other States
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ICSID

International Centre for Settlement of Investment Disputes
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Art 1. Settle disputes between K states and nationals of other states

Chpt II  - Jurisdiction of the Centre
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Art 26. Consent to the parties means to the exclusion of other remedy

134

Art 37. Tribunal is a sole arbitrator or uneven number



137

Art 42. Substantive Law – parties agree or law of contracting STATE

138

Art 51 – Revision of award-90 day and three year rule
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US Prosecution of Foreign Acts

ATCA

Alien Tort Claims Act
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District courts have original jurisdiction of any civil action by an

Alien for a tort only, committed in violation of the law of nations or

A treaty of the US.

TVPA

Torture Victim Protection Act
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Sec 2. Any indiv who, under actual or apparent authority or color of

Law of any foreign nation subjects an individual to torture shall be

Liable for civil action and for extrajudicial killing, shall be liable to the 

Representative.

Need to exhaust remedies and follow Statute of limitations

FSIA

Foreign Sovereign Immunities Act






329

1330 – Actions against foreign states – jurisdiction

1332 – alien admitted to US for permanent residence is citizen of

the state in which alien domiciled
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1441 – any action brought to state ct may be removed to fed ct



331

1603 – defines foreign state






331-2

1605- Exceptions to Jurisdictional Immunity of Foreign State



332

Flatlow Amendment (terrorist state)





336

1606 – Extent of Liability- foreign state as liable as private individual


337

1610 Exceptions to Immunity from Attachment or execution property


339

State Responsibility

ILC Draft Art.s on Responsibility of States for International Wrongful Acts

542

Art. 1 Every wrongful act of a state entails the intl responsibility of the state

Art 4. conduct of Organs of a state






543

Art 5. Conduct of Persons Exercising Elements of Govt Authority


543

Art. 6 Conduct of Organs placed at Disposal of a state by another state

Art 9. Conduct carried out in absence or default of the official authorities

543

Art 11. conduct acknowledged and adopted by state as its own



544

Chapt IV – Responsibility of a State in Connection with Act of Another State

545

Art 16 – Aid or assist in commission of intl wrongful act

Art 17 – Direction and Control exercised over commission of act

Art 18 – coercion of another state

Chpt V Circumstances Precluding Wrongfulness
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Art 21 – Self Defense







546

Part Two. Content of Intl Responsibility of a State




547

Art 31 – Reparation







548

Art 32 – Irrelevance of Internal Law

Art 34 – Reparation: restitution, compensation, satisfaction

Chpt III. Serious Breaches of Obligations under Peremptory Norms


549

Rights of Injured State to Invoke responsibility of a State



550

Countermeasures








551

Human Rights

Universal Declaration of HR

Universal Declaration of HR






409

ICCPR

ICCPR









415

Art. 2 Each state party respect individual rights




416

Part III – Inherent Rights







417

Art 6. Inherent right to life, not arbitrarily deprived of life



417

Sentence of death on most serious crimes; no minors or preg.


418

Art. 7. No torture or degrading treatment

Art. 9. Right to liberty and security of person




419

Part IV

Art 28 – HR Cmte should be established with 18 members



424

Art 32 – elected for four years






425

Art 41 – State party may provide declaration expressing concern about

Another state party







428

Art 42. If matter not resolved, can appt commission
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US Reservations








432

1(2) Reserves right to impose capital punishment on any person, other

than a pregnant woman

1(5) can treat juveniles as adults

III(1) Art.s 1 through 27 are not self executing




434

Optional Protocol to ICCPR
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Art 1. Can receive claims from individuals

Art 5. Cmte will consider all communications under the protocol

Individual must exhaust all local remedies
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ICCPR

Intl Covenant on Economic, Social and Cultural Rights
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Art. 2- each state will attempt to realize rights recognized in covenant

Torture Convention

Convention Against Torture and other Cruel, Inhuman or Degrading treatment or 

Punishment








473

Art. 1. Torture Defined







474

Law of the Sea

Law of the Sea







576

Art 3. Breadth of Territorial Sea – 12 nm





593

Art 5. Normal Baseline – low-water line along coast




594

Art 17. right of Innocent Passage – through territorial waters
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Art 18 – defines passage continuous and expeditious

Art 19 – meaning of innocent passage – not prejudicial to peace

Sets out prejudices 19(2), including pollution.




597-8

Part V- EEZ








610

Art 56 – Rights of coastal state in eez

Art 59 – basis for conflict resolution with EEZ
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Part VI Continental Shelf

Art 76. Definition – seabed and subsoil that extend beyond through 200nm

618

Part VII – High Seas







622

Art 91. Nationality of ships- genuine link necessary




623

Art 92 – Status of Ships and flags

Art 94 – Duties of the Flag state
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Art 279. Settlement of disputes by peaceful means




676

Iraq Resolutions

UNSC Resolution 660 – shouldn’t invade Kuwait




841

UNSC 661 – Sanctions against Iraq






842-3

UNSC Res. 662 – Refusal to recognize annexing of Kuwait
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UNSC Res 665 – Authorize force on high seas




845

UNSC  Res. 678 – authorize force after 6 weeks wait




854

UNSC Res 687 – ends war







861

UNSC 1441 – Iraq still in breach of obligations




890-91

Letter from US to UN – cites Res 678, 687 and 1441.
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Nature History and Sources of Int’l Law

· rules between countries, actors and governments

· Actors:

· states

· international institutions

· corporations

· NGO’s

· individual citizens

· Structure

· horizontal - states are even single units with equal vote

· monism - when IL is created, it has auto-effect within state internally, trumping domestic law

· dualism - two different areas, so IL isn’t brought into state law.  No right is created unless self-executed.

· Sources of IL

· conventions - treaties, written and signed

· custom - general practice, lots of states doing things in a certain way

· general principles recognized by civilized nations.  Rules derived from world’s legal systems.

· judicial decisions and teachings of highly qualified publicists of the various nations - subsidiary (use these to see what the treaties say and what rules exist)

· Article 38 of ICJ Factors

· International conventions

· International custom

· General principles of law recognized by civilized nations (see RS § 102(1)I – “general principles common to the major legal systems of the world”

· Judicial decisions/teachings of highly qualified publicists (as a subsidiary means...)

· Why states comply with IL

· advancing self interest

· short term - immediate reaction to something

· long term - thinking about what if this situation happens in the future.  efficiency reciprocity.

· fear of sanctions

· diplomatic/ambassador denial

· economic sanctions

· military sanctions - not often used

· RS § 102 (Text pg. 3)

· Is this Really Law? (or just politics?)

· Henkin, Text pg. 38 – “The question is not whether law is enforceable or even effectively enforced; rather, whether law is observed, whether it governs or influences behavior, whether international behavior reflects stability and order.”

· Enforcement

· Reciprocity

· ICJ (weak)

· Other international courts, arbitration, etc.

· Advancing Self-Interest

· Short-term:  if this were all, then there would not be much substance to int’l law

· Long-term:  more common, engages certain concepts (efficiency, reciprocity)

· Fear of Sanctions (diplomatic, economic, or military sanctions)

· Military Sanctions (invasions) – prior to UN Charter invasions were more common, there was not international rule/standard against that

· Economic Sanctions – EU imposing sanctions against the US for tax breaks the US gives to foreign sales corporations, in order to avoid these sanctions through the WTO, the US has made an effort to conform domestic law

· Member of Global Society – individual leaders don’t like criticism

· “Internalization” of International Law – altering domestic law to conform to international treaties, in US the Congress passes implementing legislation (monism v. dualism)

· member of global community

· governments are composed of persons who don’t like being criticized by others.

· desire to fit in.

· internalization of IL

· states may take aspects of IL and include them into their own laws

“Is it Really Law?” Articles 

· Henkin, How Nations Behave (policies, relations, disputes) (Carter p. 25)

· Brierly –(Carter p. 32) The Law of Nations – debate between positivism and naturalism. Note: underlying premise is that order rules and law cannot be binding obligatorily without acceptance by the state.

History of IL

· Ancient times - 3100 BC - Mesopotamian Treaty ending a war and creating a boundary

· Greece- city-states interactions were extensive and unique.  natural law emergence.

· Roman - foundation for modern law

· jus gentium - law governing relations between Romans and non-Romans.  now thought of as the law of nations

· Middle Ages - limited IL

· lex mercatoria - law of merchants.  foundation for IBT laws

· Peace of Westphalia - 1648 - real IL begins by ending warfare.  Independent sovereign states created.  Emergence of Grotius.

· Modern Era - move away from Grotius’ natural law and towards positivism.

· creation of ILO’s and emerging role of the US in IL developemtn

· post-WWII trends towards human rights and non-state actors

History Articles

· Shearer – History of International Law 


(Carter p. 8)

· Shaw – History of International Law WWI to WWII 

(Carter p. 12)

· Barton and Carter – WWII to present History of Int’l Law
(Carter p. 13-20)

· Shaw – History – Developing nations’ interests 

(Carter p. 21)

· Prakash Anand – Int’l Law and the Developing Countries 
(Carter p. 22)

Treaties in Int’l Law

· The Law of Treaties (T 111-34, Supp. Item 1, Docs. pp. 49-74)

· Vienna Convention (Treaty on Treaties)

· Background – In force in approx 1980, in 2000 there were 90 parties to the convention

· Sen. Case wanted to require that all international agreements require Senate approval and therefore the US prevented from signing, sent again under Bush I but prevented by Jesse Helms – but it is still considered binding on the US since we acknowledge it as customary law

· Article 2 – definition of treaty – “treaty” means an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation

· “governed by international law” – a choice of law agreement selecting for example New York law to govern, it would not be a treaty

· RS 301  

· Consideration not required as in usual US contract law, an agreement may be completely to your disadvantage

· Can be called many things (agreement, protocol, understanding, covenant, act, etc.), may just be an exchange of notes with no title (offer letter and acceptance letter)

· Intended to be legally binding

· Politically binding versus legally binding agreement

· Read language within the agreement to see what is intended – political or legal

· If not legally binding, will still carry much force as a political commitment – because of the general absence of a dispute mechanism, the line is blurred

· Schachter (p. 122) – “it would be illegal to act inconsistently with a political commitment if other parties ‘reasonably relied’ on the political commitment” – duty to operate in good faith, estoppel may prevent behavior inconsistent with the agreement – can’t treat the matter as purely domestic if another state complains

Getting Into a Treaty

· Who may represent a country? (Article 7)

· Person having “full powers” – which is a document from the country (w/ ribbons, seals, stamps, signatures, etc.)

· By virtue of the status of certain people, they will be recognized (heads of state, heads of diplomatic missions, etc.)

· Negotiation

· Adoption

· Translation

· Authentication

· Signature (agreement might specify requirements for this, may specify a timeframe when open for signature) – “obliged to refrain from acts that would defeat the object and purpose of a treaty”

· Ratification / Acceptance

· Art. 2 §2 of US Const. – President ratifies with the advice and consent of the Senate

· May require implementing legislation

· EIF – Enter Into Force (after a number of ratifications generally provided for in treaty)

· Accession – may join treaty later if didn’t previously sign, you accede to the treaty

Living Under the Treaty

· Article 26 -- Pacta Sunt Servanda – agreement must be kept, 

· Article 27 – can’t use conflict with internal law as justification for failure to abide by a treaty obligation, International Law trumps National Law

· Article 30 – Dueling Treaties – 2 treaties between same parties that have conflicting requirements – the more recent / later in time treaty is the one to follow – 

· Be sure there is really a clear conflict BECAUSE i.e. the UN Charter provides in Art. 103, obligations under the Charter always prevail when there is a conflict

Rules of Interpretation

· Art. 31 – look at plain meaning, but also can consider documents associated with treaty prep OR subsequent agreements or practices – look at written document and materials SINCE then

· Art. 32 – if you understand everything under art 31 then don’t look at travaux preparatoire, BUT if confirmation needed or if plain meaning is still obscure or absurd, can look at travaux – as a last resort you can look at material PRIOR to the written document

· Under Convention, much less willing to look outside the instrument itself, conflict with domestic US view – Art 31 trumps Art 32

Getting Out of a Treaty

· Internal Law Violations (Art. 46) – No excuse if treaty violates internal / national law, might lead to invalidity if fundamental (but this article could conflict with Art. 27)

· Procured by Force (Art. 52) – Invalid if under use of force (inconsistent with international law), can this force be economic or political?

· Jus Cogens (Art. 53) – a fundamental norm of general international law – if a treaty conflicts with Jus Cogens, then it is invalid, so fundamental that states cannot agree to contravene them (inconsistent with positivist approach)

· By Terms/Consent, Article 54

· ABM Treaty – Bush is getting out, according to terms in Art. 15 of Treaty (?) – since the Treaty contains termination provisions, there is nothing Russia can do about it

· Breach, Article 60 – Material Breach?  May terminate treaty in whole or in part – 

· Repudiation, or

· Violation of a provision essential to object / purpose of treaty

· Minor infractions don’t apply

· Impossibility, Article 61 – inability to perform

· Changed Circumstances, Article 62 – fundamental change of circumstances

· Republican Congress during Clinton admin. Tried to argue that because of the transformation of the USSR, things changed and ABM treaty no longer provided the security that it was intended to provide

· VERY narrowly interpreted or else it would be too easy to get out – 

· Only if existence of circumstances was essential basis of the consent of the parties to be bound, AND the effect of the change was radically to transform the scope of obligations still to be performed

· BUT can never use as excuse for withdrawing from boundary treaty OR if changed circumstances was result of breach by the invoking party of the treaty or of a different international obligation owed to the other parties of the treaty

Interpretation

· Limited textual approach

· Text is the starting point, but intent may be found

· in travaux preperatoires

· Article 31 Interpretations

· Good faith

· In accordance with the ordinary meaning to be given to the terms of the treaty In their context and in light of its object and importance

· Article 32 Travaux preparatoires

· Ambiguous or obscure meaning

· Result that is manifestly absurd

Reservations

· Article 2(d) Definition

· Article 19 permits reservations

· A reservation may not be accepted if is incompatible with the object and purpose of the Convention (xref to ICJ opinion)

· Traditional Rule

· Art. 21(3) If state objects, the provisions to which the reservation relate does not apply as between the two states to the extent of the reservation

· Application of new rule

· Genocide Convention Incorp into Art. 20(4) 

· ICJ: Reservations to the Convention on Genocide

· A reservation cannot produce a legal effect until it receives agreement from all contracting parties when negotiated by a limited number of states whose object and purpose suggest that the application of the treaty as a whole by all the contracting parties is a condition for the consent of each one of them to be bound by the treaty. Is the reservation compatible with the object of the convention.
Customary Int’l Law

· States in practice may implicitly consent to legal rules, custom begins where usage ends (such a usage as hath obtained force of law), custom crystallizes from 3 sets of usages:

Diplomatic relations between states

· Practice of international organs

· State Law, 

· court decisions

· military or administrative practices (concurrence, not mere parallelism of laws or decisions)

State Practice Requirement

· What counts as “practice”? – Actions only or do statements or words qualify?  Generally considered to have evidentiary value, under some circumstances it is preferable for parties to NOT act but to gradually change customary int’l by repeated statements; also, some states are unable to act, i.e. not everyone has resources to shoot satellites out of their air space

· Physical acts of government (i.e. placement of military on a border)

· Public statements of gov’t representatives (whether abstract or concrete)

· Akehurst article – words are important, states speak more than they act, even abstract statements Inaction – (i.e. not violating a boundary)

· Resolutions of International Organizations

· Domestic laws and judgments

· Duration needed – practice must be followed by appreciable amount of time, what began as a limited practice may, over time, ripen and widen in its adoption to become customary law, there is no set time to determine when practice becomes law

· Long-term: In Paquete Habana court looked at practice of European nations from 1403 to 1898, recognizing fishing vessels as exempt from capture as prizes of war

· Short-term: North Sea Continental Shelf, the ICJ held that “a passage of a short period of time is not necessarily a bar to the formation of a new rule of customary international law if the practice is both uniform and extensive”

· Consistency needed, more important than duration

· Persistent objector rule – if objecting from the start, a party may not be bound – however can’t always get out of it if it is something like apartheid

· Customary Law is consent-based 

Opinio Juris requirement

· Psychological aspect of customary law, a feeling of having a legal obligation, subjective sense, compelling states to follow a certain practice

· Material – must be recurrence and repetition, without material departure

· Psychological – mutual conviction that recurrence is result of compulsory rule, recurrence give rise to expectation

· Comment to RS 102 (pg. 138) – not binding on state that objects during it development, must appear that states follow because of a legal obligation

Acts of international organizations

· (Schachter, p. 139)

· Resolutions of UN General Assembly as evidence of customary law

· Although the resolution doesn’t have right to make law this way, but the statement of so many countries and acquiescence of other parties

· Who is not signing resolution?  Is there indication that it is just a “political catfight”

· Unanimous v. Non-Unanimous resolutions – even if not unanimous it may still have evidenciary value

· Schachter [139]

· General Assembly has a formative influence- allows states to articulate their national interests

· Resolutions seen as the “general will” of the Int’l community

· Lotus Case

· Where a French vessel collided with a Turkish vessel on the high seas, the PCIJ held that there was no customary international law at the time limiting criminal procedures/exclusive jurisdiction against the French ship’s captain in Turkey.  The issue turned on the fact that although states usually abstained from exercising criminal jurisdiction in such cases, the lack of evidence showing that these abstentions were a result of a sense of legal obligation disallowed a showing of opinio juris.

· HELD that a state can do what it wants internally UNLESS there is an int’l prohibition on the specific act - ( France has the burden of proof – France loses – no consistent rule amounting to customary law [now under the Law of Sea Convention France would have won, see Article 97 – Law of Sea changed international law]

· Fisheries Case 

· UK vessels trying to fish near Norway, what constitutes the territorial sea?  UK says the baseline must follow the coastline (~ 25,000 islands, reefs, etc. along coast) – where should baseline be drawn?  Hugging coastline at low water mark or baseline connecting the outer islands (connect the dots)?  

· The ICJ stated that “the states concerned must feel they are conforming to what amounts to a legal obligation.  The frequency, or even habitual character of the acts is not in itself enough.  There are many international acts which are motivated by considerations of courtesy, convenience or tradition, and not by any sense of legal duty.” – Court’s analysis did NOT look at other countries, instead natural law- relation of coasts to mainland (different from Lotus)

· HELD that UK argument is not universally practiced, many states with this type of coastline have done as Norway has done and other states have not objected to it.  Next question is whether the Norway practice is the customary rule?  Can’t look for complete uniformity – instead they look at natural law:  does this baseline run in relation to coast somehow?  how are reefs used?  May have been more of an estoppel argument or a persistent objector argument – lets Norway prove its rule.

General Principles of International Law

· Look at the major legal systems of the world – what principles can be found consistently in the national systems, thus it becomes a general principle of int’l law

· See Statute for ICJ (or its predecessor the PCIJ)

· There are clusters of legal systems, so each individual nation need not be compared – Common law systems, Civil law systems – colonialism spread like legal systems around the world

· Look at the treaties that relate to a certain issue – can find principles emerging from them or consistent throughout and it may become principle of international law

· Concepts – abstract principles (not specific rules of 12 nautical miles, etc...)

· Res Judicata

· Estoppel

· Positive Law----------------------------------------------------------------------------Natural Law

· Treaties----------CIL---------------------General Principles--------------------Equity, Fairness

· Practicing International Law

· Argue the Positivist first....Then move along the spectrum.The principles less consented to will be the least persuasive

CIL --Hard Law Articles 

· Case Act – (Carter p. 94) Secr. Of State should transfer to Congress text of any int’l agreement

· Schacter – (Carter p. 102) Int’l Law in Theory and Practice -  Good faith – give up its prior right under int’l law to declare matter as purely domestic. – Soft law

· McWhinney – (Carter p. 107) UN Law Making – Jus Cogens

· Aust, Anthony – (Carter p. 108) – Jus Cogens, Modern Treaty Law and Practice

· Edwards, Richard – Reservations to Treaties (Carter p. 114)

CIL --NGOs, MNCs Articles

· Shearer, IA Starke’s Int’l Law, Customary Law (Carter p. 120-121)- formation of customary int’l law

· Bernhardt, Rudolph Encyclopedia of Public Int’l Law – (Carter p. 127)

· Schacter, Oscar Int’l Law Theory and Practice (Carter p. 129) – Customary Law- UNGA resolution as evidence of law

· Chen, Lung-Chu, An Intro to Contempory Int’l Law – Multinational Corps (Carter p. 137)

· Mathews, Jessica (Carter p. 142) Power Shift – NGOs

· Spar, Debora & J. Dail, (Carter p. 146) Accounting for performance of NGOs

· Shaw, Malcolm (Carter p. 150), Int’l Law – General Principles of Int’l Law – court has used estoppel

Example:  Nuclear Weapon Legality

· advisory opinion (UN Charter, Article 96)

· NGO organized movement – spoke to small states and encouraged them to vote.  World Health Org requested the advisory opinion – In view of the health and environmental effects and the WHO Constitution, is use or threat of use of nuclear weapons illegal?  In 1994 the NGOs succeeded in getting the General Assembly to request the advisory opinion.  41 states submitted briefs to the court.  Hearing in November 1995 – 22 states wanted oral pleadings – 3 week hearing was organized (organized alphabetically, therefore NGOs strong armed Zimbabwe into doing an oral argument so that the US would not have the last word).  Declines to answer the WHO request because WHO can only address health effects and not legal issues.  Did answer request of General Assembly – 

· Arguments against having an advisory opinion – 

· Too abstract, vague question

· Not in response to a particular incident

· Should be a more specific legal question

· Court doesn’t accept that reasoning, court will answer

Court’s treaty analysis

· Human Rights Treaties

· ICCPR

· Against (Nuclear Weapons):  Right to life, no arbitrary deprivation of life, still applies in time of war, this is arbitrary due to the nature of the weapon

· For (Nuclear Weapons):  BUT what is arbitrary deprivation, this isn’t within the scope of treaty, treaty doesn’t address use of force

· Court:  Art. 4 of ICCPR – Derogation in time of war okay for some provision, BUT the right to life; However must look at law of war in order to understand what arbitrary deprivation of life means; Art. 6 can only be decided by reference to the law applicable in armed conflict and not deduced from the terms of the Covenant itself.

· Genocide Convention

· Against:  victims could include whole national, ethnical, racial, or religious groups

· For:  nature of nuclear weapons is not so focused

· Court:  must take into account the circumstances specific to each case, must look at element of intent, not necessarily present in all uses of nuclear weapons

· Environmental Provisions in Treaties

· 1977 Additional Protocol to the Geneva Conventions of 1940

· Article 35 (Basic Rules)

· In any armed conflict, the right of the Parties to the conflict to choose methods or means of warfare is not unlimited.  It is prohibited to employ weapons, projectiles and material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering.

· It is prohibited to employ methods or means of warfare which are intended, or may be expected, to cause widespread long-term and severe damage to the environment.

· 1977 Conventions on the Prohibition of Military of Any Other Hostile Use of Environmental Modification Techniques (EnMod)

· Article I(1):  Each State Party to this Convention undertakes not to engage in military of any other hostile use of environmental modification techniques having widespread long-lasting or severe effects as the means of destruction, damage or injury to any other State Party.

· Article II:  As used in article 1, the term “environmental modification techniques” refers to any technique for changing – through the deliberate manipulation of natural processes – the dynamics, composition or structure of the Earth, including its biota, lithosphere, hydrosphere and atmosphere, or of outerspace.

· This Convention was in response to US use of napalm, etc. in Vietnam

· Court focuses on what the Treaties were intended to do – find that they can’t decide this general question under these treaties – (can you image circumstances under which 

· Jus ad bellum (the law before war, when you can resort to war)

· Article 2 (4) – you can’t use force against another country, can’t invade

· Article 51 – nothing in the present charter shall impair the individual or collective right of self-defense

· This right is subject to proportionality and necessity

· (Not discussed here, the other exception to Art 2.4, is if you have Security Council authorization)

· Nothing in Charter forbids per se – can’t answer this abstract question here

· Jus in bello (the law in war, during war)

· Treaties not specifically addressing nuclear weapons

· Treaties forbidding the use of “asphyxiating or deleterious gases” – court is only willing to apply these treaties to the weapons available at the time they were adopted – all predated nuclear weapons

· Court – if states since the adoption of nuclear weapons had wanted to include them, they would have done it

· Treaties specifically addressing nuclear weapons

· Nuclear Non-Proliferation Treaty:  Certain states may have nuclear weapons, some may not, but all states will negotiate toward disarmament of nuclear weapons

· Court – may be negotiating toward something but are not there yet

Court’s customary international law analysis

· Practice of Non-Utilization 

· Against:  As evidence of opinio juris – 

· For:  But argued that countries have used for purpose of deterrence every day since 1945

· Court:  International community is too divided on this issue for thereto be the necessary opinio juris to find customary international law

· General Assembly Resolutions

· Court:  Some states voted against resolutions, the resolutions are not per se binding, they need to be uniform and consistent to become customary international law, states continue to possess and develop

· Court’s general principles of law analysis – International Humanitarian Law (very closely aligned with jus in bello)

· Two strands of Humanitarian Law

· Hague – the means of warfare, how you can deploy military force against another, how to treat the other military, how to conduct occupation

· Geneva – emphasized protection of persons, treatment of civilians, shipwrecked persons, prisoners of war

· Protection of civilian population and civilian objects, civilians can’t be the object of attack, can’t use weapons that are incapable of distinguishing between civilian and military targets

· It is prohibited to cause unnecessary suffering to combatants

· Court – although nuclear weapons were not developed when the humanitarian law was developed, they are not associated with particular weapons

Decision

· Martens Clause – In cases not covered by this Protocol or by other international agreements, civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from the dictates of public conscience.”

· “In view of the unique characteristics of nuclear weapons, to which the Court has referred above, the use of such weapons in fact seems scarcely reconcilable with respect for such requirements.” Para. 95

Higgins Dissent

· certain factors need to be balanced

· Unnecessary suffering

· Distinguishing among civilians and combatants

· Conclusion – Int’l humanitarian law allows harm to civilians if necessary, the only time nuclear weapons are okay is as a last resort, back against the wall, etc...

Aftermath

· Did not result in any nuclear power states changing their nuclear policy or practice

· Door left open

International Dispute Resolution

· consultation - pre-dispute, discussions give opportunity to adjust or accommodate each party

· negotiation - institutionalized problem solving

· government incurring more cost than consultation

· government losing more control than in consultation

· mediation - 3rd party mediates when parties are at an impass

· conciliation - commission set up to examine dispute and define terms of settlement

· parties agree to conciliator, investigation and decision making

· parties give up lots of control

· arbitration - more formal step of negotiation/mediation, legally binding decision of arbitrator

· compromis (arbitrator agreement) - abritrators, choice of law, rules

· treaty - compromissory clause

· judicial settlement - most formal form

ICJ

· Preceded by PCIJ (Permanent Court of International Justice) – based in Hague (created about 1 yr. after League of Nations) as opposed to in Geneva where the League met (intent was to separate politics and the court)

· US never signed PCIJ statute and never joined League of Nations

· PCIJ issued 66 decisions, productive, resolved disputes arising out of Versailles treaty, resolved issues regarding how to litigate in a world court

· PCIJ replaced by ICJ (when League of Nations replaced by United Nations)

· Principal Tasks

· Resolving contentious cases

· Issuing advisory opinions

· Means for extra-judicial activities (president of ICJ can act as appointing authority for arbitrations, etc.)

· Judges

· High moral character, no more than 1 per country (but otherwise nationality is irrelevant), 15 members, 9 year terms, 1/3 elected every 3 years

· Nomination process – “National Group” nominates (US group consists of State Dept legal advisors, law professor, etc; by custom have 2 Democrats and 2 Republicans)

· Must be an absolute majority of votes, may require several rounds of voting if many running for seat

· Must be representative of major legal systems of the world (Art. 9)

· Therefore there is now a custom / “understanding” that each of 5 permanent members of security council have a person on the court

· Western Europe and it’s former dominions typically has 5 seats total (that includes US, UK, and France)

· Latin America = 2 seats

· East Europe = 2

· Asia = 4 (including China and Japan?)

· Africa = 2

· Often not likely to run for second term, the 9 yr. term insulates them from political pressure

· Pays about $170,000 tax free / year

· Docket – see www.icj-cij.org
· Jurisdiction (Limited, states must consent to jurisdiction)

· State v. State cases ONLY (Art. 34)

· Must be party to Statute (Art. 35)

· Art. 36:

· Any states can reach an ad hoc agreement to take a dispute to the ICJ

· All matters specially provided for in UN Charter or other treaties (about 250 treaties provide for ICJ jurisdiction, many more provide for jurisdiction of PCIJ – US is a party to approx. 70 of these treaties)

· Compulsory jurisdiction 

· Only 60 states have accepted, used to include US but no more, only UK from Security Council has

· Reciprocity – can use opposing party’s reservation

· Can be of limited time or unlimited, if limited, can’t be cancelled, if unlimited, can be cancelled

· Non-binding Advisory Opinions

· Treaty Interpretation

· Any question of International Law

· Existence of a fact that would equal a violation of international obligation

· Nature or extent of reparation after a breach

· Procedures

· Application

· Notification of other state

· Meeting of Ct Reps and parties

· If app. requests provisional measures (i.e. injunctions) then meeting decides hearing dates

· U.S. has claimed (in stay of execution cases) that provisional measures/interim decisions are not binding; ct has ruled they are.

· Filing of memorial by applicant laying out with detail the legal position and damages sought

· Responding state decides whether to file countermemorial (must be closely related to application) or objection to jurisdiction

· Applicant files response

· reply pleadings filed

· Rejoinders filed

· Hearings

· Judgment

· Doctrine of exhaustion of local remedies – should have tried to pursue legal recourse within the state first (i.e. Hungary v. Slovakia: Hungarian plaintiffs should try to resolve in Slovak courts first)

· Can split case into two parts – decision on merits and decision on damages

· Norwegian Loans Case – French nationals to be paid back in Norwegian currency instead of gold as agreed (1957)

· Domestic jurisdiction reservation by France – since France’s acceptance is more narrow than that of Norway, because of reciprocity requirement the court must follow the narrower

· Reciprocity requirement was mentioned in both Norway’s acceptance and in the ICJ Statute

· Nowadays if you say in your declaration that only you can decide (self-judging provision), ICJ would probably strike down – in conflict with Art. 36(6)


The U.S. and the ICJ

· Yugoslavia v. U.S. – bombing of Kosovo

· Jurisdiction

· Treaties:  “matters specially provided for in the UN Charter” – the charter must still say that the issue can be decided by ICJ, not all in the Charter is under ICJ jurisdiction

· Genocide Convention – US reservation: doesn’t accept jurisdiction of ICJ in relation to this convention

· Compulsory – US has not accepted

· US Activity Before the ICJ

· No cases under PCIJ (because League of Nations never ratified)

· Party in 16 (?) cases before the ICJ – 2 cases presently pending (Libyan airplane case and case re: Iran)

· 1984 – withdrew compulsory Jurisdiction from C. America; 1985 – total withdrawal

Nicaragua Case (1984)

· Compulsory Jurisdiction

· Nicaragua’s Declaration – initially US claimed that Nicaragua had never accepted compulsory jurisdiction of either PCIJ or ICJ, however they claim that their acceptance was “lost in the mail”, court holds that the public affirmations of intent to recognize compulsory jurisdiction is sufficient, there was “manifestation of intent”

· U.S. 1984 Amendment to its Declaration – Schultz Declaration – amendment to modify earlier Truman declaration to provide that compulsory jurisdiction will not apply to disputes with Central America, wanted it to take effect immediately – dated April 6, 1984 and on April 9, 1984 Nicaragua filed case against U.S. – apparently US intelligence knew the case was coming

· US argues that it was a modification not termination, also unilateral and not binding (losing arguments)

· Court holds that both the 6 month notice requirement in ’46 declaration and “reasonable notice” requirement of Treaty law apply to modification or termination; Both US & Nicaragua need good faith / reasonable time before complete withdrawal

· Reciprocity Issue – US argues that since Nicaragua can terminate at any time and US has reciprocity clause then the US should have the same right as Nicaragua, Court holds that “scope and substance” is what reciprocity is about and not the “formal conditions of their creation, duration or extinction.”

· U.S. Reservations in Its Declaration – doesn’t argue under (b) that it is domestic jurisdiction, does argue that (c) applies

· Court kicks out all of Nicaragua’s claims that are based solely on the treaties

· Court, however, acknowledges that US is still bound because the treaties were just stating what is customary int’l law

· Treaty-Based Jurisdiction – not relying on acceptance of compulsory jurisdiction, but the 1956 Treaty of Friendship, Commerce and Navigation between US and Nicaragua, therefore all claims based solely on the treaties are kicked out, but the customary international law claims remain

· Admissibility – court has some discretion to decline to hear a case

· In Nicaragua, US argued again that all parties involved (i.e. Honduras) should be party to the case – however the court holds that they are only looking at issues between US and Nicaragua and it is only binding on them

· US also argues that the ICJ shouldn’t be deciding a conflict (use of force) that is still in progress – a political question, for the Security Council and not for a court (similar to US’s political question theory, Baker v. Carr argument) – Here court says there is nothing prohibiting them from hearing the case

· US argues that Nicaragua has not exhausted other diplomatic efforts – court holds that there is no requirement of prior exhaustion of diplomatic means

· Aftermath 

· US backed out of trial after losing this jurisdiction argument – judgment against the US – but before complete a new Nicaraguan government withdraws case and so US never received a financial judgment against them 

· Should the US rejoin the compulsory jurisdiction of the ICJ?  Sofaer article on pg. 326

· Future of the Court

· Fairly important symbolic role – a role that provides authentication for international law, it is here to stay

· Resolves a significant number of important disputes – although U.S. might be just sued by renegade states, other states have used and followed the court’s decisions on borders, etc.  (Libya actually has followed ICJ decisions – exiting northern Sudan)

· Although relatively limited number of cases, the decisions are very influential – have a ripple effect, other national and regional courts will cite the ICJ when deciding related issues

· In addition, ICJ cases influence or are used in diplomatic negotiations, ICJ opinions set ground rules and in many cases states can avoid resorting to the court

ICJ Articles

· Franck, Thomas; Judging the World Court, (Carter p. 285)

· Sofaer, Abraham – Statement by Legal Adviser to the Senate Foreign Relations Cmte (Carter p. 304) – removal of ct jurisdiction

· Study Group, ICJ Efficiency of Procedures and Working Methods (Carter p. 312)

· Charney, Jonathon. Impact on the Int’l Legal System of the Growth of Int’l Cts and Tribunals (Carter p. 318)

· International Arbitration

· Born, Gary International Commercial Arbitration: Commentary and Materials (Carter p. 348) – overview pro’s and con’s and leading institutions

· Von Mehren, Arthur T The Future of Arbitration and Public Law (Carter p. 360) -trends

· Born, Gary International Commercial Arbitration (Carter p. 373)- Enforcement

International Arbitration

· Compromis / Compromissory Clause – treaty clause, should address following three issues:

· Choice of location – can be key if Courts of host country can review arbitral decisions reached within their own borders – Investors should watch out for this.  Where choice is made to use institutions, will be at the place of it – see below

· Choice of procedure  

· E.g. ICC Rules of Arbitration – if not stipulated in treaty by the parties, then the law of the host state will apply

· Writing into a treaty a full set of rules would overwhelm the treaty – will generally reference a set of procedural rules already in existence (off-the-shelf)

· Forum is different issue from procedure and is chosen separately, however must consider whether they might conflict 

· E.g. ICC (ICC’s building is on the Seine in Paris, recommended by Murphy), ICSID (International Center for the Settlement of Investment Disputes, Located in DC, associated with World Bank, established by Washington Convention, 126 states have ratified)

· Choice of law

· Significant flexibility, risky however to not stipulate – (e.g. if you sue Egypt for contract dispute and Egypt’s law is applied, the government may decide to change the law) – parties should internationalize generally

· History of US attitude (Von Mehren, pg. 382):  

· 1776-1920:  Initially US courts didn’t care for something like arbitration that “could ‘oust’ the courts from jurisdiction over the controversy ... in advance of the dispute” – every citizen should get their day in court

· Later courts decide that it would be too parochial to treat arbitration clauses that way in international transactions, would be problematic for int’l trade if parties couldn’t depend on agreement

· Bremen v. Zapata – court supported judicial deference to private international agreements that choose the courts of one state over other states with equally valid claims to jurisdiction over a contractual dispute, supported NY Convention on Recognition and Enforcement of Foreign Arbitral Awards

Mitsubishi Motors

· Facts – M & S enter into a distribution contract in PR.  S buys M cars to sell only in PR. Mkt dies off & S can’t sell the amount of cars he agreed to & S wants to sell in the continental US. M is unhappy & feels they are losing money. S feels unfairly restricted & goes to national ct.  M argues breach of contract & wants to compel arbitration. S responds with K claim and anti-trust claim.  M then says this is an anti-trust issues not w/in scope of K therefore not w/n scope of arbitration.  They assert that fed’l law says no arbitration of anti-trust issues

· Issue – Whether S’s anti-trust claims are non-arbitrable even though S agreed to arbitrate them.  In effect S is saying that the issues that it agreed to arbitrate do not fall within the limits of the arbitration clause?

· Held – SC holds for the arbitration. Sympathetic to fact that ptys did contract but they allow it to go forward.  

· Rationale – Court considers international comity (civility/courtesy), respect for the capacities of foreign and transnational tribunals, awareness of the need for the international commercial system for predictability in the resolution of these disputes require that it enforces the agreement even if a contrary result would result in a domestic context. (Ct. seems to want national cts to “shake off the old judicial hostility to arbitration” and their unwillingness to cede jx of a claim arising under domestic law to a foreign or national tribunal.) American Safety Doctrine is rejected. No reason to assume that an int’l arbitral tribunal will not provide an adequate mechanism.

· Caveat – SC reserved the right to review the arbitration at the award-enforcement stage

· Dissent – Contract didn’t encompass violation of anti-trust law therefore not included in contract. Doesn’t like a statutory remedy being thrown to arbitration.  Presumes that Congress says when one can go to arbitration.

New York Convention

· Background

· 125 states are ptys

· US doesn’t have any treaties for the enforcement of court judgments w/any counties (none)

· If your ct judgment is enforced in another country it is a result of int’l comity

· If you have an int’l arbitration award, it can be enforced in any one of the 125 pty states.

· Art. 1 Must be a foreign arbitral award

· Art. 2 must be in writing

· Art 3 court has to view the award as final and binding in the same way that we view our own domestic arbitration as binding

· Art 4 bring the court an authenticated, certified, translated copy of the award

· Art 5 –Exceptions

· Incapacity of parties – no 2 year olds

· Failure to give notice to the party

· Matters outside the scope of the arbitration

· Arbitral authority or procedures were flawed or not in accordance with the law of the country where the arbitration took place

· Nonarbitrable subject matter

· Contrary to public policy
ICSID 

· (1) The ‘I’ stands for investment, so if it’s not an investment dispute, the claim will not be handled.  It also doesn’t handle disputes b/t private ptys, only gov’ts and private ptys

· Incorporated into fed’l law, which will trump anything states may want to try to do & it’s easy to remove the cases from state to fed’l cts.

· Reservations allowed Article 1.3:

· US reserved that the award must be made in the territory of a contracting state to the NYC

· US reserved that it will only enforce commercial awards that are considered commercial under US law (regarded by US as commercial)

· US courts are committed to enforce the arbitral awards

Parson & Whitmore (RAKTA)

· Facts – (US claimant Overseas) to build paper mill in Egypt for RATKA (Egyptian). O suspends work.  War doesn’t allow O to complete job but O has signed special clause (force majeure) to excuse them from incompletion in the event of an emergency. R sues for breach of K and says hey this war doesn’t count and invokes arbitration clause.  Tribunal issued a preliminary award, which only recognized O defense in part.  Panel decided that O would pay over 350K in damages

· PH – R resorts to arbitration & gets award in their favor. Both ptys participate in ICC arbitration.  D/C holds for R, 2d circuit appeal. O sought a declaratory judgment to prevent R from collecting the award.  R opposed and O came up with 5 reasons to defend against the judgment.

· Holdings: 

· public policy ~ same as foreign policy, arbitration ~ inappropriate

· K matters are arbitratable

· Adequate time was given to present and respond to claims

· Ct: guidelines do not require as a precondition to an award of expenses, express authority for such an award in he arbitration clause

· The award was not made in “manifest disregard for the law”

Mitsubishi Revisited
· Three possible actions that the Japanese arbitration board might have taken

· Might have done an exhaustive analysis of US antitrust law

· Might have given one sentence to US antitrust law

· Might have completely ignored the antitrust law component entirely

· Q: Can an Am. Ct. essentially do a de novo review of any analysis of arbitral tribunal?

· Q: If they barely address it or ignore the antitrust component what should an Am ct do?

· If you can get an award to be declared a judgment in a US court, you may still have problems trying to those assets (if the other pty is a gov’t then you may be able to seize their commercial assets)



International Dispute Resolution Articles

· Merrills, J.G., International Dispute Settlement – four methods (Carter p. 272)

· Kissinger, (Carter p. 277) – negotiation – don’t outsmart the other side, but convince it either of common interests or of penalties if an impasse continues.

· Trimble, Phillip (Carter p. 278) Arms Control and Int’l Negotiation Theory- process int’l negotiation 

International Law in U.S. 

U.S. Foreign Affairs Power

	Congress’ Powers (Art I)
	Presidents’ Powers (Art II)
	Judicial Power (Art III)

	Declare War

Senate Confirms Appointments

Senate Power to advise and consent

Regulate foreign commerce

Lay and Collect duties

Appropriations

Define & punish piracies & felonies on high seas & against the law of nations
	Commander in Chief

Appoint and Receive Ambassadors

Make Treaty


	Invested with judicial power over cases involving treaties, ambassadors, and admiralty

(Declare statutes/treaties unconstitutional)


U.S. Treaty Law
	State dept    White House    Senate    committee hearings    floor    White House


· Article II §2 – US Constitution: President ratifies w/advice & consent of 2/3 of the Senate

· Senate can attach reservations or understandings (WH & State dept can ask Senate to attach reservations)

Treaties versus the Constitution

· Supremacy Clause:  Article VI (2) This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, and Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

· rights guaranteed by the constitution may not be in the language of a treaty

· supremacy clause says the constitution is the law of the land, but there is no language saying which supercedes, the constitution or a treaty 

· If the procedures of the Constitution are followed – Article VI – now courts apply “in pursuance thereof” to the Treaty clause of the Article since at the time they wanted to execute treaties that were made prior to the Constitution (and therefore no in pursuance thereof) ( Constitution wins out over Treaties made since... (Reid v. Covert)

· Missouri v. Holland (pg. 177) 

· 1913 Migratory Bird Act (regulation of hunting season, etc.), challenged in federal courts and some lower courts strike it down as unconstitutional (claim that this is not under the enumerated powers of the federal government and therefore those powers rest with the state, 10th Amdt)

· 1916 Migratory Bird Treaty – obligates US and Canada to impose regulations on hunting season, etc. – 1918 Migratory Bird Treaty Act, challenged by Missouri

· Justice Oliver Wendell Holmes, little patience for states’ rights doctrine, which got him shot 3x

· Were there any prohibitory words?  Nothing says the government CANNOT regulate birds

· Invisible radiation from 10th Amdt – must consider whether the subject matter of the treaty is exclusively within the purview of the state?  Birds can travel across state borders, state has no exclusive control, etc.

· The president may make treaties regardless of the subject matter – but then must look at two questions above (Prohibitory words? Invisible radiation of 10th Amdt?) – Treaty provision is powerful but will not always win out... 

· Very strong pro-federal gov’t opinion – disliked by many because a statute struck down by courts as unconstitutional, can later be enacted via treaty and then upheld by the courts

· No longer as concerned about this kind of thing because the New Deal and recent application of the Commerce Clause allow congress to legislate on just about anything!

· BUT... in recent years, US v. Lopez, the court has begun to roll back the power of the federal government to regulate – (Last Years’ exam question – how would we feel about Migratory Bird Act now after Lopez? – will not use this question again, however)

· Reid v. Covert (pg. 179) – some constitutional rights may not follow you abroad

· Women (dependents of armed servicemen) charged with murdering husbands and are tried under Uniform Code of Military Justice (because servicemen sign up they agree to forgo certain due process rights)

· Women argue that their rights are violated, they didn’t sign up to military – but they try to use NATO SOFA to say they were committed to prosecute by this agreement with the UK (where the alleged murders occurred) – gov’t claims that in order to fulfill their treaty obligation they must try women in court

· Black’s plurality opinion holds that treaties are equal to statutes  -

· Harlan’s concurring opinion states that there are some constitutional provisions do not protect one while abroad – it is a matter of judgment (practicality of holding a jury trial abroad, etc.) – less rigid analysis than Black’s

· U.S. v. Bin Laden

· Defendant in case against Bin Laden coconspirators in embassy bombings – was US National in Kenya and home searched, kept w/out charges, etc. and then US got a confession (Southern District of NY – approx. a year ago – very interesting pre-trial decisions regarding extraterritorial application of constitutional rights)

Self-Executing Treaties

· A self executing treaty is one that can be enforced in US courts without prior separate implementing legislation by Congress

· Restatement § 111(4)  An international agreement of the United States is “non-self -executing.”  
· If the agreement requires additional legislation
· The Senate requires implementing legislation.
· If more legislation is constitutionally required (e.g. appropriations needed, etc.)
· Foster v. Neilson – Supreme Court says treaty is only like a federal statute when it operates on its own without further legislative action – 

· Asakura – plaintiff is a Japanese citizen who resides in Washington. He’s a pawnbroker and the city of Seattle passed an ordinance making it unlawful for any person to engage in business unless he has a license.  Licenses are given to those applicants who are citizens of the US. Japan and US have a treaty and plaintiff says that US violates this treaty by attempting to enforce the ordinance.  The US/Japanese treaty gives plaintiff the right to conduct business as a Japanese national 

· Held – Treaty is binding and cannot be rendered void in any part of the US by conflicting municipal law. Ct. says treaty is self-executing b/c of subject-matter, no the language

· People of Saipan v. US Dept of Interior (pg. 194) People of Saipan want to use Trusteeship Agreement (treaty) to prevent US gov’t from building a hotel on public land – also used the UN Charter’s provisions regarding trusteeships

· Court found that individuals could bring claims on this treaty in federal court (not something limited to the Security Council) – 

· Court considered various factors (is this like the Ad Hoc discretionary test discussed by Vasquez?) the extent to which an international agreement establishes judicially enforceable obligations without implementing legislation, on looks at the context:

· Purposes and objectives of treaty

· Existence of domestic procedures and institutions appropriate for direct implementation

· Availability & feasibility of alternative enforcement methods

· Immediate & long-range social consequences of self- or non-self-execution

· Is this a justiciable issue?  Degree of certainty?

· Held: agreement implied affirmative judicially enforceable rights

· US v. Postal (pg. 197)   US citizens picked up outside of territorial waters from ship flying Grand Cayman flag – according to the ’58 Convention of the High Seas only the flag state has jurisdiction over people on ship, is this Convention self-executing?

· Court holds that it IS a violation of the treaties, but the parties may not use it to overturn their conviction – conclude that it is not self-executing

· Legislative history – congress & state department explained prior to ratification that the statutes would not require or supercede domestic legislation

· Other parties’ intent?  Some states will consider it non-self-executing (i.e. UK) – lack of mutuality between the US and countries that don’t recognize as self-executing

· Criminal acts involved here – does this change things? Higher stakes?

· Four doctrines – Vasquez article

· Intent Doctrine (present in Restatement) – affirmative intent, argues presumption should be self-executing because of Supremacy clause (but Supreme Court disagrees)

· Justiciability Doctrine - 

· Constitutionality Doctrine

· Should not be self-executing if within the exclusive law-making rights of congress

· Doesn’t come up often – (treaties purporting to raise revenue, to make conduct criminal, to appropriate money)

· Private Right of Action Doctrine

· If there is no grant of a private right of action, then courts prefer to decide that it is non-self-executing

· Vasquez argues against this, only wants substantive right of action (?)

· Vasquez doesn’t like the above doctrines, it is all in conflict with the Supremacy Clause – violates purpose of Supremacy Clause

· Fifty States and Foreign Affairs

· Basic Rule – It is an exclusively federal power (dormant foreign commerce clause).

· Zschernig v. Miller (1968, pg. 281) – Oregon statute that an alien can come into US court for inheritance claim if the alien’s own country would allow it, results in the state courts disturbing foreign relations by analyzing the law of the foreign country?  

· HELD: States may not regulate the descent and distribution of estates in ways that impair the effective exercise of the nation’s foreign policy – Harlan (concurring in result) argues that there is no actual evidence of any interference with foreign affairs – How do you determine if foreign relations are being impinged?  Or should judges be making own independent judgment?

· Crosby v. National Foreign Trade Council (2000) – Mass statutes restricting trade with Burma, this had a chilling effect on actions of companies around the US and so the companies object on constitutional grounds 

· State law unconstitutionally (each of the following accepted by the circuit court):

· Infringed on the federal foreign affairs power 

· Violated the dormant Foreign Commerce Clause, and 

· Was preempted by the federal Act. (this final argument is the one adopted by the Supreme Court)

Other Int’l Agreements
State Dept. Circular 175

· Three constitutional bases of international agreements other than treaties

· Agreements pursuant to treaty

· Agreements pursuant to legislation

· Agreements pursuant to the Constitution

· Considerations:  does the agreement . . .

· affect the nation as a whole

· affect state laws

· get into effect without an enactment

· conform to prior U.S. practice

· conform with Congressional preference

· require formality like a treaty

· have a duration requiring more Congressional involvement

· conform to international practice

Presidential Executive Agreements

· Article II §2 – power to conclude an a treaty w/advice & consent of 2/3 of Senate; Pres has authority to be Commander in Chief of Army & Navy, make treaties, appoint ambassadors, public ministers & consuls & to receive ambassadors & public ministers.

· US v. Curtis-Wright  (1936, pg. 224)  Congress passed a joint resolution giving the President the power to prohibit arms sales to certain countries.  President prohibits sales to Bolivia (engaged in armed conflict in Chaco) – some parties try to sell and criminal charges are filed.

· Argument of Appellees: Congress could do this on their own, but can’t delegate to President, President is making law (criminalizing conduct)

· Ct:  The restriction on Congress delegating powers is only applicable to the powers that were previously held by the states – however, powers of external sovereignty were always in the hand of the federal government – didn’t states have that power under the article of confederation

· “The investment of the federal government with the powers of external sovereignty did not depend upon the affirmative grants of the Constitution”

· “The nature of transactions with foreign nations, requires caution and unity of design and their success frequently depends on secrecy and dispatch.” – but criminalizing behavior?  If it is so important shouldn’t they have been able to pass a law

· HELD: Delegation of this power to the President is validCongressional Executive Agreements:

· Youngstown Sheet & Tube Co. v. Sawyer (1952, pg. 231) –  

· President orders Secretary of Commerce to take possession of and operate most of the Nation’s steel mills – No congressional authorization / approval

· Court considers that under the Taft-Hartley Act congress explicitly rejects an amendment that would have authorized such seizure; there were other statutes giving seizure authority under different and narrow circumstances.

· Jackson’s Opinion: (3 levels)

· “When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum.” 

· “When the President acts in absence of either a congressional grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain.” (Murphy thinks maybe Youngstown should be here)

· “When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter.” 

· US v. Pink (pg. 229)– 

· Soviet Union nationalized a bank that had a branch in NY, executive agreement to give diplomatic recognition to Soviet Union in exchange US could have claim to certain nationalized assets (used assets in the US to repay Americans for assets lost in Russia)

· Litvinov Assignment – an executive agreement to reestablish diplomatic relations (when relations were broken, Americans lost assets and in exchange for recognition, the USSR had to give up rights to US assets – State Dept paid the money to Americans that lost the assets in USSR)

· Must be based on the President’s own inherent powers – power of President to conduct foreign relations, power to appoint and receive ambassadors, political question – not issue to be decided by courts

· Relevant that there was implied recognition of the power by Congress’s joint resolution determining how to disperse the funds

· Heavy emphasize on not placing obstacles in the way of President’s conduct of foreign relations – he needs power to remove such obstacles to full recognition (such as settlement of claims of nationals)

· Dames & More v. Regan (1981, pg. 239) –

· Algiers Accord – US agreed to terminate those claims in US courts and to submit them instead to an ad hoc international arbitration in the Hague.  Dames & More brings case after half of assets returned to Iran and before the other half was returned – was rushed to Supreme Court to be decided before the rest was returned.

· IEEPA (basis for Pres Bush 43 going after terrorist assets) – idea is that congress has approved of nullifying and transferring assets BUT doesn’t authorize suspension of claims in US courts

· Rehnquist puts this in Jackson’s category 1 – by previous action, claims that this kind of settlement is normal and has express consent of Congress

· Problem:  conflict with Youngstown – in Youngstown the authorization of power in other circumstances considered a disapproval of power in the case’s circumstances – whereas in Dames & More they assume the opposite from the similar statutes

· Goldwater v. Carter – can President get out of a treaty alone? 

· HELD: political question, Constitution is silent Cong’l statute (signed by pres), that allows the pres to do something. 

· Tends to be very specific & not general.  

· You need a majority vote (50+1) in both houses to pass.

Congressional-Executive Agreements

· Made in the USA Foundation Case:  Labor org & NGO are saying that NAFTA is unconst’l b/c it’s not a treaty.  It wasn’t approved.  

· US – argues that the case is non-justiciable & 2/3 isn’t required.

· D/C – finds that the  have standing & the case is justiciable.  It focuses on the foreign commerce clause.  

· The Court is being asked to define what exactly is a treaty.

· C/A – there’s standing, but the case is not justiciable.  The case fails under the political question.  Looks at 3 standards to determine justiciability.  (1) is the issue textually committed to another branch?

· Is NAFTA constitutional? (In Senate, vote was 61/38 so may not have made it through had it been sent as a treaty)  Debate between Prof. Tribe and Asst. Atty. Gen. over Uruguay Round

· No one has tried to argue that the Art. II Treaty power is the exclusive basis for entering into agreements – “No state shall enter into any treaty...” Art. I §10 therefore every agreement would have to be by the federal government and that would be too much to send everything to Senate – therefore many argue that only “major” agreements require Article II procedures

· Tribe argues that:

· Senate represents States and this results in a “significant restructuring the power alignment as between the National Government and the States”

· Claims that the state has less of an influence with the simple majority in both as opposed to 2/3 vote in Senate

· Would alter core trade regulation rights of the state – things that affect federal-state relations should be submitted to the Senate

· Dellinger Response (Asst. A.G.) – no, states are always affected, need more

· Congressional-Executive agreements use both houses

· Should be treated the same as the Interstate Commerce Clause

Agreements based on Article II treaty (secondary agreements)

Case Act Agreements:  

· 1 USC § 112(b):  President must transmit to Congress the text of any international agreement within 60 days of entry into force

U.S. Customary Int’l Law

· Henkin  (pg. 272)  Hierarchy of law types?

· Constitution

· Statutes / Treaties (or is Customary International Law here?  Henkin)

· Customary International Law = Should be equal to statutes and treaties, like a multilateral treaty, self-executing.  (But not like Federal Common Law – Judges find customary International Law, but they create common law.)

· State Law

· Trimble  (pg. 275) Hostile to customary international law

· Customary international law never goes through law-making procedure that we like (not democratic, no ratification, etc.) – formed very differently from Treaties and Statutes – doesn’t require 100% of states supporting (just most of them) – If US is silent, will a rule emerge that we disagree with?

· Executive branch often states or analyzes what customary international law is – if the Pres says that something is law, is it so?  That cuts the legislature out of law-making completely.

· Customary international law has NO legitimacy, as domestic law, because of the process of custom formation.  In establishing a custom there is no legislative process to legitimize the legal concepts embodied in it, unlike the enactment of statutes or the advice and consent for treaties

· Problems w/ Trimble:

· President and Courts make law anyway without the legislature – legislature can always overrule with later in time statute

· In International Law, Treaties and Customary International Law are equal – BUT in the national system, there is not reference to customary international law in the Constitution, doesn’t tell us what the relative hierarchy should be ( must look at case law....

Incorporation into U.S. Law

· The Paquete Habana (1900, pg. 253) – Small fishing vessels (smacks) that go between Cuba and Florida, war that began with “remember the Maine” begins without the smacks knowing, the US has set up a blockade and smacks were escorted to Key West as prizes of war and sold.  

· “By an ancient usage among civilized nations, beginning centuries ago, and gradually ripening into a rule of international law, coast fishing vessels, pursuing their vocations of catching and bringing in fresh fish, have been recognized as exempt, with their cargoes and crews, from capture as prize of war.”

· Court looks at state practice, other states’ judicial decisions, UN resolutions...

· International law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination.

· In absence of treaty, statute, executive act, or judicial decision, the customary international law is applied (looks like it is placing customary international law as secondary to the others) – or is court just using these elements as evidence of what customary international law is (if so could customary international law trump a controlling executive act that is inconsistent)?

· Two Presidential proclamations:

· The blockade will be instituted according to international law.

· The war will be conducted upon principles of international law.

· ISSUE:  Is court just interpreting a source of law (the presidential proclamation) or apply customary intl law as automatically part of US law?

· Murray v. The Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 (1804) C.J. Marshall:  In undeclared war with France, U.S. passes embargo act; U.S.N. seizes Charming Betsy, owned by neutral Dane.

· “An Act of Congress ought never to be construed to violate the law of nations in any other possible construction remains.”

· Embargo should not be construed to apply to any by residents of the U.S. or those under U.S. protection, so the ship is released

· Garcia-Mir v. Meese (1986, pg. 268) –Facts:  Cuban refugees, we initially incarcerate the first group that have committed crimes or are mentally unsound – eventually the second group of refugees are incarcerated (because it is politically wise for Reagan) – arbitrary detention?

· District Court finds that there is a relevant rule of customary international law, no arbitrary detention

· Supreme Court holds that there is controlling executive decisions (statute that gives president authority to indefinitely incarcerate them) – that then displaces the customary international law

· Can a cabinet officer (Attorney General) take a position to overcome or deviate from customary international law?  Is Attorney General’s action a controlling executive decision?

· (Until an alien has been legally allowed into the country (even if physically here) they are not given the same constitutional protections...)

· Very difficult to use customary international law to strike down an executive branch decision made at a high level – can’t be used easily

Alien Tort Claims Act, 28 USC § 1350

· Requirements

· Alien can sue

· For a tort only

· In violation of the law of nations or a treaty of the US

· Filartiga v. Pena-Irala (1980) –

· Case #1 (circuit court)  Is torture a violation of the law of nations?

· Court holds that torture by a state official or one acting under color of state authority is a violation of the law of nations.

· (District Court had held that it was not because international law didn’t apply to acts of state against own nationals)

· Case #2 (district court – damages and choice of law?)

· Does the “tort” to which the statute refers mean a wrong “in violation of the law of nations” or merely a wrong actionable under the law of the appropriate sovereign state?

· Held that international law is applied (Paraguayan law may be relevant to some extent, but choice of law is international)

· Kadic v. Karadzic  -  Torture Claim against Private Indiv.  Groups of victims from Bosnia-Herzegovina sued self-proclaimed Pres of unrecog Bosnian-Serb entity under ATCA for violations of IL. 

· Dist Ct:12(b)(1) granted; 

· CA held: (1) P sufficiently alleged viols of CIL for purposes of ATCA; (2) P sufficiently alleged that unrecog Bosnian-Serb entity of "Srpska" was a "state," and that D acted under color of law for purposes of IL viols requiring official action. 

· IL not confined to state action--  certain forms of conduct, like genocide and war crimes, violate IL whether undertaken by those acting under auspices of state or only as private indivs. 

· CIL of human rights, i.e. proscription of official torture, applies w/o distinction betw/ recognized and unrecognized states. 
· Doe v. Unocal Corp.  -  Torture Claim against Corporation. Burmese citizens sued Burmese govt & US oil corp which entered into JV for constr of gas pipeline in Burma. 

· Held: (1) FSIA applied to Burmese govt b/c acts of torture not deemed commercial, so only corp defendant left in action; (2) ct had jx over claims against oil corp under ATCA; (3) allegs of torture and slavery by Burmese govt in connex w/ project stated claim against Corp b/c it was a jt-venturer in project.

· if victims can show oil corp was jt tortfeasor with Burmese govt, complete relief could be granted with respect to claims for inj and decl relief sought by victims, who wanted to preclude oil corp from making payments to Burmese govt. 

· Under ATCA, jx may be based on violation of "jus cogens norm."
U.S. Resolution of Foreign Claims

Sovereign Immunity

Absolute Theory

· The accepted theory up to about 1900, absolute immunity is based on notion that all sovereign states are equal and not subject to each other’s authority – “There can be no legal right as against the authority that makes the law on which the right depends”

· The Schooner Exchange (1812) – France took ship and changed into gov’t (military) ship and when ship comes back to US the original owners try to get it back – Justice Marshall won’t permit it, the ship was a “public armed ship, in the service of a foreign sovereign” and is under an “implied promise, that... she should be exempt from the jurisdiction of that country” –

· ISSUE is that it is a sovereign vessel and you can’t haul a sovereign into court

· Concern for our own ships abroad – need some reciprocity

· Not always absolute – claims regarding an estate or immovable property, there were situations in which immunity would be set aside (there is not practical way otherwise, must be settled)

· Berizzi Bros. Co. v. The Pesaro – the state dept said vessels were in commerce and therefore no immunity but the S.Ct. was still hesitant to waive immunity, 

· affirmed the grant of immunity (contradicting the wishes of the State Dept)

Restrictive Theory

· Tate Letter – new position of the Department of State (1952):  Sovereign immunity with respect to sovereign or public acts – jure imperii; But not with respect to private acts – jure gestionis

· Cold War – under absolute theory all soviet, public sector economies are never exposed to suit (not much trade was occurring however and not clear that this was a very influential reason)

· May have been partially because the US government was opening self to suits more, Federal Tort Claims Act (1946)

· Concern with fundamental fairness – increased transnational commerce, only fair to allow suits for private commercial acts

· Tate letter led to significant confusion, a lack of precision, state department would have to go into courts constantly to give opinion on who can be sued when, political mess for the state department to be caught up in – Two tests emerge:

· Nature: States will look at the nature of the activity to determine whether or not the acts are grounded in commercial activity.  If the nature is grounded in “public” activity, the state will be exempt from foreign jurisdiction

· Purpose: States will look at the purpose of the acts to determine whether they are specifically related to commercial interests.  Where acts are carried out with a purpose of furthering a state’s public interests it may be exempt from foreign jurisdiction

FSIA of 1976

· §1330 jurisdiction in non-jury trials against foreign states, §1391 Venue, §1441 Removal to Federal court

· § 1391 venue

· § 1441 removal

· § 1603 – definitions

· Foreign state includes political subdivisions, agencies or instrumentalities

· Act doesn’t care if purpose of commercial activity is a sovereign purpose, only cares about the nature of the activity

· § 1604 – Basic Rule – governments have immunity if § 1605 exceptions don’t apply

· § 1605 Seven Exceptions:

· Express or Implied Waiver

· Commercial Activity - Carried on in the United States by the foreign state; or upon an act performed in the US in connection with a commercial activity of the foreign state elsewhere; or upon an act outside the territory of the US in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the US;

· Property expropriated in violation of int’l law

· Property by Succession: Rights to inheritance or immovable property

· Torts by Govt officials (note: does not get one passed diplomatic immunities), this shall not apply to:

· Any claim based upon the exercise or performance or failure to exercise or perform a discretionary function

· Non-commercial tort  Any claim arising out of malicious prosecution, abuse of process, libel, slander, misrepresentation deceit or interference with contractual rights

· Enforcement of Arbitration

· Flatow Amendments:  § 1605(a)(7)Terrorist State Exception – 

· Damages for terrorist caused injury or death if under color of state authority (torture, extrajudicial killing, aircraft sabotage, hostage taking)

· Can only be brought against the 7 states designated by state dept as terrorist states: Cuba, Iran, Iraq, Libya, North Korea, Sudan, and Syria

· Claimant or victim: must have been a U.S. national when the terrorist act occurred

· If action is within territory of the other state, must give them the opportunity to arbitrate

· Alejandre v. Republic of Cuba(1997) –

· Cuban air force shot down 2 planes of Brothers to the Rescue – [Extrajudicial killing (TVPA used)?]

· Cites the 3 requirements of bringing suit under FSIA §1605(a)(7):  

· The US must have designated the foreign state as a state sponsor of terrorism pursuant to §6(j) of the Export Administration Act of 1979; 

· The act must have occurred outside the foreign state; and

· The claimants and victims must have been US nationals at the time the acts occurred

· Because the FSIA does not provide a cause of action the Plaintiffs based their substantive claim upon the Civil Liability for Acts of State Sponsored Terrorism.  The court entered judgment in favor of plaintiffs for $187,627,911, in compensatory and punitive damages against the Republic of Cuba and the Cuban Air Force

· Other cases:  Flatow v. Iran, Alejandre v. Cuba, Cicippio v. Iran, Anderson v. Iran, Eisenfeld v. Iran, Higgins v. Iran, Elahi v. Iran, Daliberti v. Iraq, Rein v. Libya, Hartford Fire Insurance v. Libya, Price v. Libya, Weinstein v. Syria (see Supplement) (e)(f)(g) – definitions, SOL, discovery 

· § 1606 no punitive

· § 1607 – Counterclaims:  if the foreign state initiates the suit, you can counterclaim without immunity issue

· § 1608 – Default judgments – many times states will not show up in a US court – claimant can’t just rely on a default judgment, will still be required to show evidence to the court

· § 1609-10 – Attachments or Execution of judgments – generally states are immune, but there are exceptions – 

· Can generally only go after commercial assets

· Certain types of property are always immune (banks, military assets)

· § 1610(a)(7) attach any commercial

· property

· § 1610(f) can go after treasury properties 

· § 1611 ever-immune property

· International organization property

· foreign central bank

· foreign military property

Prosecuting Foreign Acts Articles

· Shearer, IA, Starke’s Int’l Law (Carter p. 649) – five basis for int’l law. Jurisdiction

· Lowenfeld, Andreas, Trade Controls for Political Ends (Carter p. 671) Nationality Principle – Jurisdiction

· Lowenfeld, Andreas congress and Cuba – Helms burton Act – no real impact and not reasonable to exercise jurisdiction 681

· Clagett, Brice M. Title III of HB is Consistent with Int’l Law. (Carter p. 685)

· Carter, Barry International Economic Sanctions: Improving the Haphazard Legal Regime (Carter p. 673) –extraterritoriality
· Bradley, Curtis, Universal Jurisdiction (Carter p. 699) Prescription of Int’l law determined by congress and not int’l law.
Act of State Doctrine

· Certain acts of a foreign state will be presumed to be valid, and the court will not sit in judgment on them (judicial deference)

· NOT a rule of sovereign immunity NOR a rule of international law

· Differs from foreign sovereign immunity in that it functions as a choice of law rule by which courts defer to a foreign state’s prescriptive authority within its own territory and it is available to private litigants and states (unlike sovereign immunity only open to states)

· Rationale:

· Choice of Law

· Political Question

· Full Faith & Credit

· Underhill v. Hernandez (1897, pg. 662):  Underhill is US citizen involved in water supply in Bolivar; General Hernandez (was to become recognized government but at the time was acting as government of Venezuela) wouldn’t let Underhill leave the city for some time, Underhill sues Hernandez after he returns to the US.  ? Should we allow a tort action in our court in regard to foreign military leader’s acts?

· “Every sovereign State is bound to respect the independence of every other sovereign State, and the courts of one country will not sit in judgment on the acts of the government of another done within its own territory.  Redress of grievances by reason of such acts must be obtained through the means open to be availed of by sovereign powers as between themselves” 

· Court is deferring to the executive branch, do not want to interfere with or “embarrass” foreign policy / relations

· Banco Nacional de Cuba v. Sabbatino, Receiver (1964):  Farr Whitlock is broker for sugar, CAV (the Cuban company) is expropriated by new Castro government just as sugar was about to be shipped, Farr has new agreement with the Castro-run company (owned by Banco Nacional).  Payment for the shipment is given to Sabbatino (NY appointed receiver) instead of the new Castro-run Cuban institution (Banco Nacional) – Bank sues Sabbatino in US court and Sabbatino’s defense is that the expropriation was invalid

· Supreme Court holds that the Act of State prevents them from questioning the expropriation – upholds Banco Nacional’s title to the sugar

· Don’t want to interfere with executive branch

· International law rules on expropriation are unclear, no certainty because of diversity of views in the world on state control of the means of production (Cold War, socialism)

· Conflicting claims to title, the country where property exists should determine who has title (also may be innocent third party purchasers)

· Existence of alternative means for resolving these disputes / claims

· (Choice of law?  If it is a recognized country and Cuban law allows the expropriation, then Act of State doctrine is just applying Cuban law...)

· Holding:  Judicial Branch “will not examine the validity of a taking of property within its own territory by a foreign sovereign government, extant and recognized by this country at the time of suit.” Court upholds Cuba’s title

· White’s Dissent:  We are not just abstaining from judging foreign sovereign’s act but are approving the act and therefore the money goes to Cuba.  Had the court merely refused to consider, then the money would probably have stayed with Sabbatino – The violation of international law is clear, therefore the Act of State doctrine should not apply.

Exceptions to Act of State Doctrine

· Sabbatino Amendment (Second Hickenlooper Amendment)

· US court has to take case for expropriation – can’t use Act of State doctrine if act is in violation of international law

· Post-Sabbatino cases:  What exceptions are there to the application of the AOSD doctrine?

· Cases that specifically fall under the Second Hickenlooper Amendment – narrowly construed to apply to facts exactly like Sabbatino – find claims to title that has been expropriated and property has moved into US (?)

· Cases where the violation of international law is clear 

· Kalamazoo Spice Extraction Co. v. Provisional Military Gov’t of Socialist Ethiopia – violation of treaty was very clear, can’t embarrass the executive if voluntarily entered into the treaty (Ethiopian expropriation)

· Bernstein Exception: – if the executive branch specifically says that the act of state doctrine should not apply (Bernstein case:  German national’s property lost to Nazis in Germany, State Dept asked the court to NOT apply the Act of State doctrine – didn’t want US to be seen as supporting forced transfer of property, NY Ct of Appeals)

· First National City Bank v. Banco Nacional de Cuba (1972, pg. 681) – loan to Cuba, after Castro the US gov’t cashes in bonds to pay debt, Cuban bank wants the excess (over the amount owed on the bonds) returned to Cuba – 6 of 9 judges did not consider the State department (Bernstein exception) to be dispositive, although it wins by a plurality – Bernstein exception is not too strong

· Recognition of a counterclaim or setoff that eliminates or reduces that claim (Douglass concurrence in National City Bank), “fair dealing”, they subjected themselves to the jurisdiction

· No “Act” by the foreign government: 

· Alfred Dunhill of London v. Republic of Cuba (1976, pg. 687) – cigars sold into the US, payments by Dunhill for cigars before and after expropriation go to the new Cuban gov’t exporters, individuals in US (former owners of cigar export companies) want money that was owed for cigars shipped / sold prior to expropriation – Supreme Court holds that act of state doctrine is inapplicable, the “refusal to pay” doesn’t constitute an act of state – anyway, Act of State doctrine shouldn’t apply to repudiation of a purely commercial obligation owed by foreign sovereign or one of its commercial instrumentalities – we adopt the restrictive view of immunity

· Kirkpatrick & Co. v. Environmental Tectonics Corp. (pg. 700) – US company violated US law of bribery, therefore no act of government to decide validity of

· Commercial obligation exception – 3 of 5 plurality judges feel that act of state should not apply to commercial activity (First National City Bank, also see Dunhill)

· Repayment of Debts due within US territory - If you refuse to re-pay, are you refusing in your own country or in the country where the money is due?  (Extraterritoriality?)

· Statutory Waiver of Act of State doctrine – some statutes (F.E. Helms-Burton Act)

Foreign Immunity Articles

· Sweeney, Joseph The Int’l Law of Sovereign Immunity (Carter p. 547)

· Testimony of the Legal Adviser on FSIA 1976, (Carter p. 555)

· Oppenheimer’s International Law, (Carter p. 644) – AOSD in other states

Rules of State Responsibility

Formation/Recognition of States

· Montevideo Convention of 1933

· Permanent population

· Defined territory

· Government – de facto/dejure; also must be able to assert itself without foreign aid (regime change does not disqualify, nor does temporary civil war, neither does enemy occupancy if still trying to regain country)

· Capacity to enter into relations with other states – not necessarily a circular analysis because many entities have above but not capacity to enter into relations with other states (i.e. cities, US states)

· Example: Vatican (Defined territory of 0.32 square miles, Permanent population of 750 people, Holy See acts as the government, Capacity to enter relations with other states by having normal diplomatic relations) – arguments against: Holy See claims to represent Catholic church worldwide (legal personality is not restricted to the territory located in Rome), extremely small

· Restatement § 206 Capacities, Rights and Duties of States

· Sovereignty over its territory and general authority over its nationals;

· Status as a legal person, with capacity to own, acquire and transfer property, to make contracts and enter into international agreements, to become a member of international organizations, and to pursue, and be subject to, legal remedies;

· Capacity to join with other states to make international law, as customary law or by international agreement

· Declaratory – confirms that the entity is already a state, automatically becomes a state when requirements are met

· Constitutive – recognition by a critical mass of other states makes it a state

· Recognition of Governments: May make public statement of intent to recognize as a state, but acts that are consistent with recognition by constitute recognition on their own

· Traditional Approach – recognition is determined by considering:

· Does government have de facto control of territory

· Does government have consent of the people

· Is government willing to comply with obligations under treaties

· Example: Haiti – Cedras not recognized because Aristide won UN observed election, but some deference still given to Cedras’s de facto government because US & others wouldn’t invade at merely the invitation of Aristide (went to Security Council first)

· The Estrada Doctrine – only new “states” are recognized, when a new government comes to power either through constitutional means or otherwise, its relations with outside states remain unchanged, will not interfere with domestic affairs of the state

· Other Doctrines without widespread acceptance (Tobar or Betancourt Doctrine – only recognize democratically elected governments)

· Example: Former Yugoslavia.  ’95 Dayton Peace Agreement (Serbia and Bosnia – fighting there began in ‘92).  EU issued guidelines on recognition, 1991 (went well beyond Montevideo requirements – grafting contemporary HR and self-determination norms onto the traditional guidelines) – (Bush 41recognized in ’92)

State Responsibility

· “The totality of legal rules and consequences linked to the breach of any international obligation by a state” (Murphy’s broad statement)

· General Areas

· Whether a wrongful act can be attributed to a state?

· What legal consequences flow from the state’s violation?  Compensation, reparation, restitution, apology, etc?

· What can a state do, if anything, to promote compliance by a wrong-doing state?  Counter-measures?

· Note:  State Responsibility is broader than State Liability!

· ILC Draft Articles (Project began in 1950s! – incompetency or difficulty with the issues?):  

· Wrongful Act of State (Articles 1- 28)

· Elements of Internationally Wrongful Act (Article 2): When act or omission

· is attributable to state under international law

· Constitutes a breach of an International obligation

· Conduct of State Organs (Article 4): Conduct of any state organ= state whether legislative, executive, judicial, or any other functions

· Conduct of Persons/Entities Under Authority (Article 5): If empowered by law of state to exercise governmental authority= Act of State as long as under authorized capacity

· Conduct Controlled/Directed by State (Article 8): Conduct of person/group= Act of State if acting on the instructions of, or under direction/control of State

· Conduct Carried out in Absence/Default of Officials (Article 9): If person/group exercising elements of governmental authority in the absence/default of official authorities and in circumstances such as to call for exercising of authority

· Conduct of Insurrectional/Other Movement (Article 10): If becomes new government of a state

· Conduct Acknowledge & Adopted by State (Article 11): Not attributable to State but still considered an act if & to the extent that the State acknowledges & adopts the conduct

· NOT WRONGFUL IF:

· Self Defense (Article 22): Wrongfulness is precluded if lawful measures of self-defense

· Force Majeure: (Article 24): Precluded if due to force majeure (irresistible force/unforeseen event) beyond the control of state, making it materially impossible to perform obligation

· Distress (Article 25): Precluded if author has no other reasonable way, in distressful situation, to saving the author’s life or lives under care

· Necessity (Article 26): Only invoked when:

· It is the only means to safeguard an essential interest against peril

· NOT seriously impair an essential interest towards the international community

· Content of Int’l Responsibility (Articles 28-42), Remedies:

· Reparation (Article 31):  Make FULL reparation for the injury

· Irrelevance of internal law (Article 32):.  NOT rely on domestic law for failure

· Forms of Reparation(Article 35):  Shall take the form of restitution, compensation, and satisfaction, either singly or in combination...

· Restitution(Article 36):  to re-establish the situation which existed before the wrongful act was committed, provided and to the extent that restitution:

· Is not materially impossible

· Would not involve a burden out of all proportion to expected benefit

· Compensation(Article 37):  under an obligation to compensate for the damage caused thereby, insofar as such damage is not made good by restitution

· Satisfaction (Article 38):  The State responsible for an internationally wrongful act is under an obligation to give satisfaction for the injury caused by that act insofar as it cannot be made good by restitution or compensation…may consist in an acknowledgement of the breach, an expression of regret

· Serious Breaches of obligations under peremptory norms of general international law and Consequences. (Article 41,42)

· Implementation – countermeasures, etc. (Articles 43-55)

· Admissibility of Claims (Article 45)  State Responsibility not invoked if:

· The claim is not brought in accordance with any applicable rule relating to the nationality of claims

· The claim is one to which the rule of exhaustion of local remedies applies and any available and effective local remady has not been exhausted

· Countermeasures

· Object and limits of Countermeasures (Article 50):  An injured state may only take countermeasures against a State which is responsible for an internationally wrongful act in order to induce that State to comply with its obligations under Part two

· Obligations not affected by countermeasures(Article 51):NOT affect:

· obligations for the protection of human rights

· obligations of a humanitarian character prohibiting reprisals

· other obligations under peremptory norms of general international law

· Proportionality(Article 52):.  Countermeasures must be commensurate with the injury suffered, taking into account the gravity of the intentionally wrongful act, and the rights in question

· Conditions relating to resort to countermeasures (Article 53):

· Before taking countermeasures, an injured state shall:

· Call on the responsible State, in accordance with article 44, to fulfill its obligations under part two

· Notify the responsible State of any decision to take countermeasures and offer to negotiate with that State

· Notwithstanding pararaph 1(b), the injured State may take such urgent countermeasures as are necessary to preserve its rights

· Countermeasures may not be taken, and if already taken must be suspended without undue delay if:

· The internationally wrongful act has ceased, and

· The dispute is pending before a court or tribunal which has the authority to make decisions binding on the parties

· Paragraph 3 does not apply if the State fails to implement the dispute settlement process in good faith

· General Provisions (Articles 56-69)

· State Responsibility for Injury to Aliens

· Minimum International Standard of Protection

· What internal laws can be overcome for an alien?  If they fail to meet a minimum standard for i.e. due process.  Summary execution is unacceptable but is cutting off a hand for shop-lifting okay?  Probably okay for a state to not provide a public defender but not okay for state to exercise summary executions

· What would a reasonable “man” be outraged or shocked by?  There is a minimum standard regardless of what national law is, all aliens are entitled to the minimum standard... 

· Treatment must be outrageous/in bad faith, willful neglect of duty, etc....

· Denial of Justice Standard – State has right to do justice its own way before the international community moves in to seek justice

· Diplomatic Protection of Nationals – Espousal of a claim refers to a state taking on and pursuing a claim of one of its nationals, Two defense theories:

· Exhaustion of Local Remedies Rule – (referenced in ILC draft article 44?)

· Whenever a country takes on such a claim, the individual must have previously exhausted all local remedies

· No claim against the state have crystallized until local remedies have failed 

· Only refers to existing and effective remedies

· Cannot be dismissed with just because it is not mentioned in a treaty that refers claims to the ICJ – (Raytheon case example: the ICJ required that Raytheon exhaust local remedies prior to bringing case there, even though bilateral treaty referred such cases to the ICJ)

· Nationality of Claims Rule

· Must be a national of the state bringing the claim both when the injury occurs and when claim is brought – must be continuous nationality until case presented and perhaps until disposed of

· Raytheon example – involves Italian subsidiary, US argues that it is a shareholder claim (and shareholders are US nationals), but winning argument was that the treaty was written to protect the subsidiaries of US companies (not only the shareholder but the investment itself may)

State Responsibility Articles

· Brierly, JL, The Law of Nations (Carter p. 744) – reasonable test for state responsibility and choose local laws

· Christenson, Gordon, Three principles of State Responsibility: 1. People exercise state’s power; 2. Int’l law does not attribute to non-state actors; 3. Act through independent failure of duty. (Carter p. 751)

Human Rights Law

History

· Some pre-WWII era examples: anti-slavery conventions, some League of Nations protections of ethnic minorities, International Labor Organization

· Field takes off after WWII at time of Nuremberg Tribunals 

· Connection between internal human rights and external aggression

· Abuses so severe that international community can’t ignore

· UN Charter (pre-dates Nuremberg Tribunal)

· “We the peoples...” (not “the governments”) to save from the “scourge of war”

· Equal rights of men and women... (this language came in later in San Francisco when all the nations were present – more known about holocaust)

· Intention: strengthen universal peace, ensure fundamental human rights...

· Outside of preamble – there is only a mention of human rights in Articles 55-56 (came in at San Francisco) – UN shall promote “universal respect for... freedoms...” – not particularly strong language

· Note Art.2 para. 7 – UN not intending to intervene in domestic jurisdiction of individual states (must be balanced with Articles 55-56)

Human Rights Conventions/Treaties

Universal Bill of Rights

1948 Universal Declaration of Human Rights

· not a treaty but widely considered customary Int’l Law, UN General Assembly and some US courts (Filartiga) have used as CIL

ICCPR – International Covenant on Civil and Political Rights

· First Optional Protocol to ICCPR – relating to Human Rights Committee

· Second Optional Protocol – abolishes the death penalty

· US ratification (pg. 403) contains numerous reservations – if conflict with our first amendment freedom of speech the 1st amendment prevails

· Article 1: Self-determination of political, economic, social, cultural development

· Article 2: NO discrimination, states shall provide remedies

· Article 3: gender equality

· Article 6: Right to life, no arbitrary deprivation

· Article 7: NO torture, cruel/unusual treatment

· Article 9: Liberty and security of person, no arbitrary arrest or detention

· Article 10: Prisoners treated with humanity and respect

· Article 12: Freedom of movement

· Article 17-26: Right to privacy, expression, assembly, free association, familial rights/marriage, EQUAL PROTECTION of laws, no discrimination

ICESC-International Covenant on Economic, Social and Cultural Rights

· Members commit to economic protections, welfare state; need only do what’s affordable

1948 Genocide Convention

· (pg. 418) – “widespread and systematic attacks on a civilian population” – no enforcement system, institution, or periodic reports (indicative of it being an early treaty and less sophistication at time regarding enforcement mechanisms) – difficult to show an intent to destroy an entire ethnic group

1966 Convention on the Elimination of Racial Discrimination

· what is racial discrimination, how should countries handle racist propaganda, the US is not a party to this treaty because no “advice and consent” – also questions of first amendment rights

· 1984 Convention Against Torture – US is a party, because so recent it has a more enhanced enforcement and monitoring procedure than Genocide Convention – Article 3(1): no state may expel a person that will be put in danger of torture – US adherence to this treaty has require US to develop procedures to determine this in cases of extradition, etc. (must be government sponsored torture)

· 1968 American Convention on Human Rights – has Inter-American Commission on Human Rights, US is not a party to this convention but is party to OAS charter (which provides for Inter-American Commission on Human Rights)

International Institutions

· United Nations

· Purpose of United Nations (Article I):

· Maintain International Peace

· Develop friendly relations among states

· Achieve international cooperation

· Center for states to achieve common goals

· Seven Guiding Principles (Article II):

· Fulfill obligations under charter in good faith

· Refrain from threat or use of force

· ALL sovereigns are equal

· Members must give UN every assistance in any action taken

· Settle disputes by peaceful means to not endanger international peace

· Ensure that Non-member States act in accordance with these principles to keep peace

· WILL NOT intervene into domestic jurisdiction

· General Assembly – one vote per country, not too much power to bind other countries

· Security Council – 15 countries (5 permanent members, 10 rotate by 2 year terms), Chapt. 7 powers to adopt resolutions that bind states, discussion exists regarding whether to reform the council (change or add permanent members), can veto or abstain if opposed (only veto power for substantive issues,  not procedural)

· ECOSOC – principle organ for coordinating UN economic and social work (UNDP, HR Commission, etc.)

· Trusteeship Council – pretty much defunct because no more remaining trusteeships

· Secretariat – very large, do a lot of work, over 170 states represented (HQ in New York, but other offices around the world) – (Small UN library on K Street), headed by Secretary-General (Kofi Anan, 7th Sec-Gen)

· UNHCHR – UN High Commissioner for Human Rights (Mary Robinson, in Geneva)

· UN Human Rights Commission – established by ECOSOC, also based in Geneva, consists of persons nominated by states and elected by ECOSOC, 53 individuals that serve a three-year term (representing their governments) – US lost their seat for 2001

· 1235 Procedure – commission can examine consistent patterns of gross human rights violations, can engage in investigation and annual debate, difficult to get something on the agenda, process is public, can issue a report and embarrass countries

· 1503 Procedure – process for hearing complaints filed by individuals, confidential, no individual remedies provided for, sets up working groups and rapporteurs, etc.

· ICCPR Human Rights Committee – purpose is to have 18 independent persons (not representing their governments), receives reports from states that are party to ICCPR regarding their compliance, reviews and critiques and may issue general comments (one controversial comment regarding reservations to ICCPR: if contrary to purpose of ICCPR the reservation is voided but state is still party to covenant) – has no adjudicatory power, not a particularly strong institution – there is an optional protocol to ICCPR that allows state to recognize competence of Committee to receive claims of individuals (for those that have accepted protocol, the committee can investigate violations, etc.)

· World Trade Organization

· After WWII the ITO (International Trade Org) charter was drafted but died a stillbirth because of US congressional opposition, (US disappointed in other int’l organizations, ITO exceptions to free trade included in charter disliked by the US)

· GATT (General Agreement on Tariffs and Trade) – intended to be a subsidiary agreement of ITO, went into force because US exec could enter into this agreement without congress – free trade agreement (with only some exceptions – protection of health and environment, threat to domestic producers, developing countries)

· Uruguay Round Negotiations – resulted in the creation of WTO, formalized international institution

· WTO (World Trade Organization) – designed to implement agreements of Uruguay round, will work toward goals of GATT, will administer dispute resolution system

· ILO – International Labor Organization

· UNESCO

· European Court of Human Rights (Strasbourg) – individuals in EU can bring claims against own governments, most advanced system in many ways, generates case law to refine notions of human rights

· Inter-American Court of Human Rights – US not party to Convention on Human Rights but is party to OAS Charter, which provides for Inter-American Commission on Human Rights – therefore we are not subject to court but are subject to commission [note: 

· Garza case, 253 F.3d 918 (7th 2001) – sentenced to death penalty, claims prejudice based on evidence of murders in Mexico, after no success in US appeals, he petitions Inter-American Commission, claims violation of American Declaration of Human Rights – gets Commission to find that the US did violate obligation to not arbitrarily deprive him of life... Commission asks US not to execute, but 7th Circuit will not accept, claims Commission has no power]

Human Rights Articles

· Henkin, Lou The Age of Rights – history of Int’l HR (Carter p. 768)

· Sohn, Louis New Int’l Law: Protection of the Rights of Individuals (Carter p. 771)

· Observations and General Comments to US Reservations to ICCPR (Carter p. 776)

· Lillich, Richard The Growing Importance of Customary Int’l HR Law (Carter p. 785)

· Simma, Bruno et al. The Sources of Human Rights Law, Custom, Jus Cogens and General Principles (Carter p. 788)

· Roth, Kenneth, Human Rights Organizations (Carter p. 792)

Law of the Sea

· Hugo Grotius’ Freedom of Seas 

· Dutch scholar of early 1600s, early emergence of nation-states, shaped by 30 years war, used many sources (Bible, Greek, Roman, etc.)

· Mare Liberum (1609) – no nation can legitimately exercise sovereignty over any of the world’s oceans, repudiated notion of a mare clausem (closed sea) as an illegitimate extension of sovereignty

· Territorial Sea rules begin to develop (generally 3 nautical miles – average distance you can shoot a cannon)

· Third Law of the Sea Convention (UNCLOS)

· Negotiating History

· UNCLOS I

· Convention on the Territorial Sea and Contiguous Zone

· Convention on the Continental Shelf

· Convention on the High Seas

· Convention on Fishing and conservation of Living Resources of the High Seas

· UNCLOS II – no document, couldn’t agree

· UNCLOS III (1982)

Baseline

· Art. 5. Normal Baseline:  usually the low-water line along the coast as marked on large scale charts officially recognized by the coastal state

· Art. 7. Straight Baselines

· In localities where the coastline is deeply indented and cut into, or if there is a fringe of islands along the coast in its immediate vicinity, the method of straight baselines joining appropriate points may be employed in drawing the baseline from which the breadth of the territorial sea is measured

· Where because the coastline is highly unstable, the appropriate points may be selected along the furthest seaward extent of the low-water line…

· The drawing of straight baselines must not depart to any appreciable extent from the general direction of the coast, and the sea areas lying within the lines must be sufficiently closely linked to the land domain to be subject to the regime of internal waters

· 1951 Fisheries Case (United Kingdom v. Norway) – I.C.J. case

· Norway argues in favor of straight baseline and UK argues that baselines should be drawn to follow shape of coastline

· Customary international law.  Why did the court draw the conclusion it did with respect to accepting Norway’s baselines?  Looked at link between seas lying within the lines and the land – historical link, economic interests

· Art. 6 – Reefs

· Art. 9,10 – rivers, bays – if smooth coastline, follow coast if indentations, draw line across the mouth

· All waters inland from baseline are internal waters (just like lakes, rivers, etc.) – not territorial - coastal state has jurisdiction even if foreign ship, but as a general matter, will leave jurisdiction to flag ship

Territorial Waters

· Art. 3.  Territorial Waters & Innocent Passage

· 12 Nautical miles  from baseline – US goes all the way (Reagan Declaration)

· Art 8.  Don’t have full sovereignty like internal waters Internal Waters  
· Except as provided in part IV, waters on the landward side of the baseline of the territorial sea form part of the internal waters of the State

· Where the establishment of a straight baseline in accordance with the method set forth in article 7 has the effect of enclosing as internal water areas which had not previously been considered as such, a right of innocent passage as provided in this convention shall exist in those waters
· Art. 17 Right of Innocent Passage

· Art. 18 Meaning of Passage

· Passage means navigaton through the territorial sea for the purpose of traversing that sea without entering into the internal waters; proceeding to or from internal waters or a call at such roadsted or port facility

· Passage shall be continuous and expeditious.  However, passage includes stopping and anchoring, but only in so far as the same are incidental to ordinary navigation or are rendered necessary by extreme circumstances
· Art. 19 Meaning of innocent passage

· Passage is innocent so long as it is not prejudicial to the peace, good order or security of the coastal state.  

· Considered to be prejudicial to the peace, good order or security of the coastal State of in the territorial sea if it engages in any of the following activities:

· any threat or use of force against the sovereignty

· any exercise or practice with weapons of any kind;

· any act of spying

· any act of propaganda…

· launching/taking aircraft;

· launching/taking of any military device;

· loading or unloading of any bad item

· any act of willful and serious pollution contrary to this convention; 

· any fishing activities;

· the carrying out of research or survey activities;

· any act aimed at interfering with communications

· any other activity not having a direct bearing on passage.

· Corfu Channel Case (United Kingdom v. Albania) I.C.J. 1949 –

· 1946 British warships going through Corfo Channel (Albanian territorial waters) and Albania fires on them – they exchanged misc. diplomatic notes and Albania denied them permission – 2nd time through two ships damaged by mines – UK declares they will come through to sweep for mines (3rd trip) (intention to protect navigation and to collect evidence for claim against Albania) – parties agreed to take claim to ICJ

· 1st Trip – Ships not provocative – must be allowed to pass

· Mines? – No notice of mines, may have been okay for defensive purposes if there had been sufficient notice, 2nd trip still okay (Albania can not refuse to allow passing)

· 3rd Trip (Mine sweeping trip) – although UK has right to passage, they do not have right to self-help
· Art. 34 and 35 Transit of States

· Art. 46-54 Passage through archipelago

· Art. 20 Submarines and other underwater vehicles
· Art. 25  Costal State’s Rights: May not interfere with innocent passage, unless

· Verification: Right to verify innocent character of passage

· Protection: Right to take necessary steps to prevent passage

· Suspension of right: Only for protection of security, must give NOTICE

· Regulation: May adopt regulations with regard to certain areas

Contiguous Zone

· Art. 33 Contiguous Zone & Art. 111 “Hot Pursuit”

· Recognized a need to have a zone outside the territorial sea, a buffer zone to go after violators of customs, etc. – only 24 miles from baseline (12 mile wide zone after territorial zone)

· Right of Hot Pursuit – uninterrupted pursuit of a ship that refuses to stop, can’t enter another nation’s territorial waters, must first order ship to stop, pursuit by authorized and clearly marked vessel (US Coast Guard), etc.

· Applies mutates mutandis to violations in the EEZ

· Can prevent infringement of its customs, fiscal, immigration or sanitary laws

· Punish infringement of the above laws

Exclusive Economic Zone

· Art. 55  Exclusive Economic Zone

· Art. 56 Rights, Jurisdiction and duties of the  coastal state in the EEZ

· Sovereign rights for purposes of exploring/exploiting, conserving & managing the natural resources

· Establishment of artificial islands, installations, and structures

· Marine scientific research

· Protection & preservation of the marine environment
· Article 57 Breadth of the EEZ (250 NM)

· Article 58 Rights and duties of other states in the EEZ

· All states allowed to lay cables and pipelines

· But must have regard for right of coastal state

· 90% of living resources are in these zones – if you don’t fish the maximum sustainable yield you have obligation to allow other states to do so – although good in theory it has had the wrong effect (if coastal state not fishing the maximum they have encourage fishing and has resulted in over-fishing)
· Article 61 Conservation of the living resources

· Art 121 Regime of islands
· Truman Proclamation – 1945 – 1st claim by maritime power of major rights of coastal state beyond territorial sea

· 1974 Fisheries Case – Iceland had claimed a 12 mile exclusive fisheries zone but then expands it to 50 miles, the UK brings suit in ICJ – 

· court acknowledges Iceland’s preferential rights in fishing but also UK’s historic interest.

· After case, Iceland changes to 200 miles (took number from what was being proposed in Law of Sea negotiations)

· UNCLOS III was in response to this

Continental Shelf

· Article 76 Definition of the Continental Shelf

· Article 77 Rights of the Coastal State over the

· Article 78 Legal Status of the Superadjacent

· Waters and Air Space and the Rights and  Freedoms of Other States

· Article 79 Submarine Cables And Pipelines On The Continental Shelf

· Article 83 Delimitation of the Continental Shelf Between States with Opposite or Adjacent coasts
· Delimitation – North Sea shelf case – Netherlands and Denmark wanted to use equidistant rule, Germany says no because then it would cut right into their seas!

· Court says don’t have to use equidistance, use equity factors 

· Article 76: Definition: 2 alternatives:

· Geological definition (beginning of deep seabed)

· Allows a coastal state to claim 200 nautical miles from baseline

· If goes beyond 200 NM, the outer limit of the shelf may not exceed 350 NM, or

· 100 NW from the point where depth reaches 2500 meters (isobath)

· Rights of Coastal State (Article 77, 81) Right to explore and exploit natural resources

· Duties: When exploit beyond 200 nm limit, must pay fee to Seabed Mining Authority (this amended to be more capitalist friendly to satiate complaints by non-signing industrial tech. democracies.

·  Influenced LOS Art. 83 – reach equitable solution – pretty broad – contrast with Art. 15 – TS – more exacting

High Seas

· Article 86 Defined

· Everything beyond the EEZ

· Article 63 para 2: Straddling stocks

· Article 64: Highly migratory species (Annex 1)

· Article 66 Anadromous species (salmon)

· Article 67: Catadromous species (eel)

· Art. 87 – overall freedom of HS is preserved – navigation, research, cables, fishing 
· Article 90 Right of navigation

· Art. 91,92 – Nationality of Ships – flag states have jurisdiction on HS (need “genuine link to flag state”) 

· Art 94 Duties of the Flag State (regulate seaworthiness)
· Article 116 Right to Fish on the High Seas

· Articles 116-119: Squishy obligations to
Deep Seabed

· huge sticking point for US with regard to LOS Convention

· Part 11 – sharing of resources – socialist type of policy, but in mid 1990’s realized no mother lode in deep seabed. Developing countries didn’t have technology to get to deep seabed, so would only go to developed countries

· Agreement to Part 11 p. 670 – made much more capitalistic

· Dispute Resolution under LOS Convention – Part XV, Articles 97, 279

· Four Potential Places: (Article 287)

· International Tribunal for LOS (Annex 6) 

· ICJ

· Arbitral Tribunal (Annex 7)

· Special tribunals in specific areas – f.e. fisheries, navigation, etc

· How to choose forum? - States make declarations of forums, unless Article 297 Exceptions

Law of the Sea Articles

· Alexander, Lewis (Carter p. 847) Baseline Delimitatins and Maritime Boundaries

· Lowe, Vaughan, Development of the Concept of the Contiguous Zone (Carter p. 867)

· Truman Proclamations (Carter p. 871) – Jurisdiction of Natural Resources on cont. shelf

· Sohn, Louis – Peaceful settlement of disputes in Ocean conflict (Carter p. 890)

· Letter from DOS to President, (Carter p. 906) – letter restructures deep seabed minig regime along free market principles

Unsanctioned Force

	Pre-1648
	1648-1914
	1919-45
	1945-Present

	Just War theory
	Formal 



Self-Defense – including necessity & proportionality (Caroline incident)



Measures short of war:

Reprisal (Naulilaa case)

Self help

Intervention

Humanitarian Intervention
	League of Nations Covenant



Kellogg Briand Pact
	UN Charter

Article 2(4)

Article 51

Chapter VII

Chapter VIII



Other exceptions to prohibition in Article 2(4)



Intervention

Individual Criminal Responsibility


· Pre 1648 Peace of Westphalia.  

· no nation-states or IL

· “just war” doctrine

· 1648-1914 - Grotius et.al. try to create more rules on war and IL

· formal war with rules of conduct

Hostile Measures short of War

· Self-Defense 

· Caroline Incident – US nationals support insurrection in Canada, Brits burn Caroline to stop this, exchange of US, British communications Retaliation must be immediate and proportional 

· First, there must be a necessity of self-defense, instant, overwhelming, leaving no choice of means, and no moment of deliberation

· Second, the actions justified by the necessity of self-defense must be limited by that necessity and kept clearly within it

· Reprisal 

· Unlike self-defense, there is no necessary expectation of a future attack; three Justifications:

· Prior violation of international law

· Demand for redress

· If demand is not met, use of proportional force to obtain redress 

· Waldock, The Regulation of the Use of Force by the Individual States in International Law. (article on the concept of Reprisals). Reprisals are acts of self-help by the injured state, acts inn retaliation for acts contrary to international law on the part of the offeding State, which have remained unredressed after a demand for amends…They are limited by considerations of humanity and the rules of good faith, applicable in the relations between states.  They are illegal unless they are based upon a previous act contrary to international law.  They seek to impose on the offending state reparation for the offense, the return of legality and the avoidance of new offenses.

· Neutrality.  The traditional rules of neutrality were based on two principles: (1) nonparticipation, and (2) nondiscrimination.

· Self-Help:  Use of force without resorting to dispute settlement 

· Intervention 

· Unconventional use of force, i.e., transiting through a country with military personnel, providing funds or sanctions to a rebellious state, etc.

· Humanitarian Intervention:  Enforcing military action for the protection of citizens in other territories 

· Reprisals, pacific blockade, and various types of intervention appeared as institutions of customary law…in theory they created a legal regime for the use of force which did not involve a state of war and modern writers refer to them as though they were highly formalized and well defined.

· Writers nevertheless forced these events into the legal mould of “hostile measures short of war,” or in classifying the action as a joint punitive expedition, or acts of self-preservation.

· 1919-1945 - League of nations covenant

· designed to address warring states issues

· not a prohibition of war, just a way to address dispute for settlement

· Kellog-Briand pact - outlawed formal war (like 1648-1914).  pushed aside b/c of WWII, even though it’s still in effect

UN Charter

· 1945-Present - United Nations Charter two rounds of negotiations, 1944 in Dunbarton Oaks and 1945 in San Francisco

· Art. 2(4) - All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations (Exceptions:  Protection of nationals abroad, humanitarian intervention)

· Suggested Exceptions to the Prohibitions of Article 2(4) – Some states claimed exceptions to article 2(4), as permitting intervention by force for certain benign purposes (in addition to self-defense of article 51)…only one of these has gained wide acceptance

· Humanitarian Intervention.  The legal community has widely accepted that the Charter does not prohibit humanitarian intervention by use of force strictly limited to what is necessary to save lives…It has not been accepted, however, that a state has a right to intervene by force to topple a government or occupy its territory even if that were necessary to terminate atrocities or to liberate detainees

· Intervention to support self-determination.  The suggestion that a state may intervene by force to help a people achieve “self-determination” in some circumstances has received some support.  Neither article 2(4) of the Charter not any other provision of international law forbids authentic revolution and wars of independence

· Intervention for socialism.  The Brezhnev Doctrine has been generally condemned

· Intervention for Democracy.  The Reagan Doctrine has likewise failed to gain support in the global community

· Art. 51 - Self-defense:  Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security

· Art. 53 – Enforcement actions by regional organizations:  The Security Council utilize regional arrangements or agencies for enforcement action, but that no enforcement action shall be taken under regional agencies without the authorization of the Security Council

· Henkin, Use of Force: Law and U.S. Policy - Efforts to Re-construe the Charter.  The community of states has acted formally to tighten the Charter’s restrictions.  The Declaration on Principles of International Law concerning Friendly Relations and Cooperation Among States in accordance with the Charter of the UN,…, and the Definition of Aggression,…, have restated and expanded the law of the Charter as prohibiting armed intervention and aggression, broadly conceived

· Nicaragua case – Application of the Law to the Facts:

· Only ICJ case discussing use of force norms, Sandinistas set up own gov’t, but US didn’t like by 1981 – were communist in nature, suppress opposition voice, HR violations, rebel groups form, US cuts off all economic aid in 1981, and from Sandinista point of view, US supplies and trains Contras, mines harbors, attacked ports/oil, unauthorized overflights, CIA manual on psychological warfare, Nicaragua takes case to ICJ under Friendship Treaty, Compulsory Jurisdiction agreed to with reservations

· US first claims their UN reservation, but ICJ says UN charter is also customary international law & applies...

Criminal Responsibility

· Nuremberg –

· Ad Hoc Tribunals:

· ICTY – created by Security Council, in Hague

· ICTR – investigators in Kigali, but judges in Arusha

· Shared by both tribunals: office of prosecutor / chief prosecutor and appeals chamber in the Hague

· These have not been combined into an ICC because not seen as legit enough since created by only Security Council

· ICC – Rome Statute (140 States have signed, 46 have ratified – will enter into force when there are 60 ratifications), jurisdiction is prospective, Art. 17: issues of admissibility (complementarity)

Sanctioned Use of Force

· Chapter VI – calls for arbitration, etc.

· Chapter VII – Secy Cncl, threats to peace

· Article 42 – muscle of charter, can use force to restore peace and security 

· Art. 39:  Authorizes the Security Council to act with respect to threats to the peace, breaches of the peace, or acts of aggression

· Art. 40:  Security Council may resort to provisional measures before resorting to force

· Art. 41:  Authorizes Security Council to call upon member states to implement measures not involving the use of armed force in order to give effect to its decisions

· Art. 42:  Should the Security Council consider that peaceful measures would be inadequate or would have proved inadequate, it may take such actions by air, sea, or land forces as may be necessary to maintain or restore international peace and security 

· Art. 43:  All members, upon request, must provide armed forces  

Peacekeeping Operations

	
	PEACEKEEPING
	PEACE ENFORCEMENT

	Charter Authority
	Chapter VI or VII by Security Council
	Chapter VII by Security Council (note Art. 2(7))

	Host state consent
	Yes
	No

	Under whose command?
	Usually UN (thus, blue helmets/berets); SYG directs
	Usually national states

	Armed?
	Lightly
	Heavily

	Basic Mission?
	1st generation: border patrol

2nd generation: internal strife (e.g. humanitarian relief, operate safe zones, monitor and run elections, and even civil administration of government)
	Coerce a peace

	Financed by?
	UN
	National States

	Examples:
	Lots: See textbook pg. 1229, 

Chart 12-1
	Coalition against Iraq regarding invasion of Kuwait


· Korea – Soviet Union walked out of Security Council therefore leaving open the opportunity for SC to authorize deployment of troops to Korea, enforcement action under UN flag, closest thing yet to Chapt. 7 – Soviet Union returns to SC and SC can’t manage any more resolutions to help this proceed – therefore US seeks authorization from General Assembly

· Uniting for Peace Resolution – if the security counsel is unable to act, the General Assembly may take measures in accordance with the purpose and spirit of the UN

· Used for UNEF – UN Emergency Force

· ONUC – also used the Uniting for Peace Resolution

· As de-colonization proceeds and size of general assembly balloons, this Uniting for Peace Resolution stops being used (US stops pressing for it because they no longer have as much influence over G.A.)

· Certain Expenses Case at ICJ –

· In response to United for Peace Resolution costs – USSR claims these expenses are outside the regular expenses of the UN

· Court holds that it is a regular expense and that the General Assembly has flexibility to determine its own expenses...

· Security Council

· 1945-1990 – 660 resolutions passed / From 1990-2001 – another 660 resolutions passed!  Significant increase in SC activity and authorization of force

· Article 25 in combination with Chapter VII – all states must accept SC decisions!  

· Example: Ad Hoc Coalition Against Iraq 1990-1991 – Security Council enounced the invasion, authorized sanctions, force to enforce sanctions, force to expel Iraq from Kuwait, created a boundary commission, a claims commission, a weapons monitoring commission

· A Third Way?

· All-Volunteer Force – (pg. 1234) 

· Capable of deployment at a moments notice

· Easier to command – more uniform

· Retracting forces will not be as likely once casualties are sustained

· Cost would be no higher than an ad hoc force

· Regional Peacekeeping / Enforcement

· Governed by Chapter VIII

· Still requires UN authorization

· Advantages: countries in a particular region are better equipped to act on problems within the region

· Disadvantages: Security Council loses control over the operations

Use of Force Articles

· Franck, Thomas, Recourse to Force (Carter p. 978) – Use of force under UN Charter-self defense

· Henkin, Louis, Use of Force: Law and Policy (Carter p. 1011)

· Glennon, Michael, The Fog of Law: Self-Defense, Inherence, and incoherence in Art. 51 of the UN Charter (Carter p. 1024)

· Franck, Thomas, Recourse to Force (Carter p. 1027) – cites examples

Regional and Specialized Courts (Not Covered Fall 2003)

European Court of Justice (ECJ)

· ECJ is the EU equivalent of Sup Ct. Their system also suffers from the Erie problem—which law controls as betw/ EU law & member States’ laws? The formation of the EU didn’t determine the relat betw/ EU law & nat’l law (Simmenthal), nor standing of indivs in EU’s cts (van Gend en Loos).

· Van Gend en Loos- Indivs have standing to bring suit for viol of EU law in MS cts 

· The EU constitutes a new legal system of IL for the benefit of which the member states have limited their sov rights, albeit within limited fields, and the subjects of which comprise not only Member States but also their nationals.

· Art 12 of EEC Treaty (EU law) says tariff on chemical is 3%; Holland says 8%-- Petitioner asked ECJ whether nationals of a Member State can, on the basis of Art 12, lay claim to an indiv right enforceable in the cts. ECJ unequivocally resolved this in what’s become its single most important ruling. ECJ introduced the doctrine of direct effect into EU law. EU Law becomes Natl law in ea MS jx.

· DDE: ECJ ruled that Treaty provs can have direct effect and that indivs could invoke them before Member States’ nat’l cts. Held, since Art 12 was clear & unconditional and didn’t require further Member State action, it was directly effective (self-executing). ECJ cited to general scheme of the EEC Treaty. Independent of legis’n of Member States, EU law not only imposes obligations on indivs but also confers rights on them, which become part of their legal heritage.

· Importance of DDE: ECJ reversed normal presumption of public IL whereby int’l legal obligations are result-oriented & addressed to States. DDE meant that Member States violating their EU obligations could not shift the locus of dispute to the Community plane. They would be faced with legal actions before their own cts at the suit of indivs w/in their own legal system. Effectively, individuals in real cases & controversies (usually against state public authorities) became the principal guardians of the legal integrity of EU law.

· Simmenthal  -  EU Law is Supreme Over Conflicing Member State Law

· Taxpayer asserted that inspection fee assessed by Ital govt viol Art 12 EEC treaty. Matter referred to ECJ by Ital trial judge as per EEC treaty, but Ital govt objected that issues of constitutionality were reserved exclusively for Ital Constitutional Ct. EJC disagreed, pointing out that EU Law had a direct effect, and that deferring taxpayer's recovery until the Ital Constitutional Ct acted would upset the uniform application of EU Law throughout EU & would deny the taxpayer rights that accrued to him immediately on Law taking effect. The const procedures of Italy could not delay the consideration of the taxpayer's case, and referring case to ECJ was a valid means of asserting those rights. The trial ct was bound to apply EU law rather than its nat'l procedures for determining its own constitutional issues. 

Inter American Court of Human Rights

· Velasquez-Rodriguez Case -   Regional Ct contributes to IL by innov theory of liability

· Essence of perfect disappearance is deniability by perpetrator. Ct can assign liab only if it shifts BOP from victim to govt once victim could show that disappearance fit a specifc pattern.

· IACHR applied a due diligence standard for preventing unexplained "disappearances," whether caused by Govt or private actors: held, Honduras' failure to prevent Velasquez's disappearance & to punish the perpetrators was a viol of its oblig to ensure to all persons the free and full exercise of Convention rights under Art 1 of the American Conv on HR. Regardless of official involvement in the death squads, Honduras had responsibilty to prevent & punish such conduct; its unwillingness to do so was a viol of its int'l legal obligs.

Airspace (Not Covered Fall 2003)
· International Civil Aviation Organization (ICAO) – NGO governing the field of airspace, which contributes to int’l law via articulation & enforcement of their rules. This NGO makes states bind together b/c they want to be bound by these rules.

Chicago Convention – grants complete & exclusive sov of a State in its superjacent airspace.

· Rebuttable Presumption of Sovereignty: there is a rebuttable presumption of complete & exclusive sov’ty
· A State is as sovereign in its superjacent airspace as it is in its territory

5 Freedoms of the Air 

· Freedom of innocent transit – freedom to fly across w/o landing (not absolute)

· Freedom of technical stop – freedom to land for non-traffic purpose (usu to refuel)

· Freedom to take traffic from carrier’s home to foreign State

· Freedom to bring traffic from foreign State to home country

· Freedom to p/u & discharge traffict intermed pts betw/ home country & foreign State

· 1 & 2 protected by Chicago Convention; 3, 4 & 5 are controversial- protected by bilateral agreements for benefit of comm. airlines.

Warsaw Convention -Limited Carrier Liability
· Establishes legal regime of limited liability for airline industry. This limitation on damages would allow them to afford insurance & make for more affordable rates.

· If there is a finding of willful misconduct then airline gets no ltd liab

· If pax not give ticket, pax has no notice & airline gets no ltd liab

· Prior to Warsaw Convention, P suing for crash had to establish airline’s fault, now carrier is instantly liable (res ipsa) but subject only to ltd liab. 

· WC exclusively & specifically controls recovery which P seeking damages for wrongful death/PI occurring during int'l transportation may recover in US cts.  

· WC governs Q of ct's jx to hear action seeking damages for wrongful death/PI occurring during int'l transport, so ct must look to terms of WC to determ its applicability. If treaty jx does not exist under WC, fed jx under convention does not lie.

· Treaties are to be construed liberally but are not deemed to be abrogated or modified unless such intent has been clearly expressed.

· WC is treaty of voluntary adhesion & if pol branches of govt determ that treaty obligs have become more onerous than foreign policy considerations justify, treaty's provision for denunciation could be invoked-- thus doctrine of rebus sic stantibus, changed circs, may not be invoked by private parties to avoid treaty obligs. 

Montreal Intercarrier Agreement
· Historically, US has required uniformity among airlines in their admin of the Warsaw Convention's liability rules for transportation to, through, or from US. The most important example of this uniformity is reflected in the Montreal Intercarrier Agreement, which waives the Convention's liability limit up to $75,000 per passenger and the defense of non-negligence. The Dept of Transportation requires all carriers serving the United States to adhere to this agreement.

KAL 007
· KAL flight 007 strayed into Soviet airspace en route to South Korea. The crew recognized the danger but, fearing discipline by KAL, refused to return to Anchorage. Soviet military craft shot down the aircraft and killed all 269 passengers on board. Ps consolidated claims & sued in Fed Ct.  Ps sought determination that WC limits of liability did not apply.  

· Main arguments against application of WC were (1) changed circs: limits of liab were 1st estab to enable airlines to raise capital & grow. Ps argued such protection is simply not nec anymore- Circs have changed, so treaty obligs should too; (2) system of max recovery goes against the grain of US tort law.  In the end, ct sympathizes w/ Ps, but holds that it must apply the treaty- modif of treaty obligs lies w/ exec & leg branches.  

· Provision in Montreal Intercarrier Ag limiting KAL's potential liab for injury or death to px to $75,000 was maximum, not minimum, amt of damages Ps could recover once Ps proved damages, so that while Montreal Ag subjected carrier to virtual strict liab, carriers were not automatically liable for amount of $75,000 and Ps were still required to prove amt of damages & were entitled to receive only amt which they could prove.

· Rule: Defenses based on interp of facts, not law, do not create exemptions from CIL.
· In most cases, the pattern of practice of States is acknowledging liability if using deadly force on comm. airlines. 

· PRC shot down Cathay Pacific flight from Bangkok to HK. Immediately after, PRC acknowledged liability. 

· Russia argued that it had a conscious objection to this State practice-- Russia had been in the practice of shooting down comm. airlines w/o compensating b/c it asserted it had the right to protect its airspace. Soviets argued they opted out of the norm (See, e.g., Norwegian Fisheries Case);  This defense doesn't work for Russia b/c in all cases where they shot down airliners, Russia defended its actions on the facts, not on law: “We issued a warning & they ignored it” 

· Achievement of persistent objector status is a function of (1) procedurally, timing and (2) substantively, an objection grounded in law, not fact
· Russia never defended shooting down airliners based on assertion of a legal right to do so. (See, e.g. Filartiga, where govts never admit to torture nor do they ever claim they have a legal right to use torture as a means of punishment.)

· Russians can’t opt out of norm of proportionality, can’t opt out of jus cogens; and they can’t opt out of CIL by relying on a factual defense! 

Law of Space (Not Covered Fall 2003)
Basic Principles

· NO  sovereignty in Outer Space- it is res communis (community property)

· Outer Space is non-appropriable – no state can claim any part of it as its own

· Launching State is liable for damages caused by its space objects

· Common Heritage Principle (Applies also to Antarctica, deep seabed)

· The Moon’s resources are the Common Heritage of Mankind

· Legally speaking, Outer Space begins wherever you can establish & maintain an orbit

· OSL is a unique body of law in that it is contrived (created in an intentional & deliberate manner) & is extremely reactive and adaptive due to its infancy.

Outer Space Treaties

Outer Space Treaty (OTS)

· Establishes non-appropriation of outer space: A state can’t claim/annex outer space as their own—Space is the Common Heritage of Mankind

· Space is to be used exclusively for peaceful (non-aggressive) purpose

· States are liable for their space activity

· CIL governs in outer space 

· Distinguishes betw/ damages in space & on earth:

· Space: P must prove fault (no SL) b/c there is a sense of assumption of risk if you are in doing anything in space

Liability Convention

· The Launching State is liable for any damages caused by space objects, even if only hired as launcher

· Imposes Strict Liability for damages on earth—victim does not have to prove fault, just establish a causal connex betw/ her injury & the space object

· any space activity = ultrahazardous activity

· usu evid will be in D’s control—not fair to P’s

· D is in best position to control risk 

· Example of Private Agreement trumping treaty: (See, e.g., Montreal Intercarrier Ag) This SL regime doesn’t hurt US taxpayer when a private corp (ESPN) is monkeying around in space (w/ satellite) & hurts someone, thereby making the launching state (US) liable. This is b/c private companies agree to indemnify US govt if it is found liable under the SL regime.

The Agreement on Rescue & Return of Astronauts & Objects

· This is an agreement for humanitarian assistance & return of space objects

Convention on Registration of Space Objects

· Main purpose is to control space debris. Before launching, you must tell UN Sec Gen what the purpose of your space object is

Moon Treaty

· Reiterates the non-appropriability of outer space

· Can’t appropriate the moon by means of occupation

· The Moon’s resources are the Common Heritage of Mankind

· Requires the contracting parties to undertake to establish an int’l commission to govern the exploitation of the moon’s resources. (only an agreement to agree) 

· Is there a legal regime in outer space? 

· For Yes, argue treaties & CIL

· For No:  

· 1.Argue that there’s no definition of where space begins ( even with a legal regime, you would never know if you were actually subject to it.

· There is a huge vacuum of law in space: What are the IP rights? What is the applicable property law? Whose law governs if an event occurs up there?

· Argue that the major space treaties are not signed by many nations & most importantly, that the specially affected states (Norwegian Fisheries) did not participate in these treaties

· Argue that LOS worked b/c it was driven by a common self-interest, but that OSL is only driven by political interest—far less stable

· Argue that the treaties are too ambiguous—again no definition of where space begin, yet there is a radical dichotomy of rights and obligations hinging on the difference betw/ outer space & airspace.  

· Result:  the lack of law in outer space hurts the development of space b/c commercial & private parties don’t want to invest in it when they don’t know what their rights are.

Customary Int’l Law in Outer Space

Outer Space Defined

· With ONE exception, from Sputnik until present, there has never been a formal objection by any State to orbiting of satellites over the State’s territory.

· CIL rule formed by this acquiescence:

· Outer Space begins wherever you can establish and maintain an orbit

The Bogota Declaration of 1976; 

· Geostationary Orbit Claims

· This is the single exception to acquiescence in the right to orbit above another State’s territory:  Group of equatorial LDCs signed the Bogota Declaration, seeking to claim sov’ty over the part of the geostationary orbit (this is the spatial corridor where a satellite will keep pace w/ the rotation of Earth) located over their terrestrial boundaries. 

· Argument 1: They claimed (1) geostationary orbit is a limited resource in that you can only place a ltd # of satellites in it and (2) the orbit is fortuitously located directly over their territory, ( much as oil powers exercise sov’ty over natural resources fortuitously placed in their territory, these States be allowed to exercise such sov’ty  

· Argument 2: They tried to square their argument w/ the Non-Appropriation of Space norm by arguing that they were not parties to OST ( they are not bound by it. They argued OST was drawn by the Space Powers & was a K of adhesion, so it can be repudiated by weaker parties as per VCLT.

· Argument 3: They argued the applicability of OST’s rule of non-appropriation hinged on whether the corridor is located in Outer Space—if its not, it’s appropriable. Space Powers can’t complain about this b/c they’re the ones that never defined it! 

· Held, they lose b/c of the CIL acquiescence norm formed by fact that no one has ever protested to the orbit of satellites over their territory. Declarants were subseq objectors b/c satellites had orbited for 30 yrs w/ no objection from them. 

· Not only did the Space powers ignore objectors, they expressly declared that they were not seeking objector’s permission to orbit satellites b/c they don’t have to.

· The one thing the Bogota Declaration was successful in doing was to make  the int’l community more responsive to fairness in the inclusion of LDCs in all matters touching on the subject of space. The Bogota Declaration has had a lasting & lingering effect on OSL.

The Common Heritage Principle 

· US gave CHP support- saw it as extension of non-approp norm, promoting the equality of access to resources (i.e. access to resources should be shared, not the resources themselves) CHP means equal oppty to exploit!

· US reception part deux: contempt for vagueness

· US Senate only approved OST w/ proviso stating that nothing in the common heritage language limits the US’ rights in outer space.  US doesn’t have to share its resources or technology

· US was not perceived as subseq objector b/c it subseq & persistently objected to a new perception/interpretation of an old norm. As soon as this new perception of CHP arose, US simultaneously objected.

· CHP has made a contribution to IL in that States accept that they cannot exploit Earth’s resources located in the Common Heritage (i.e. Antarctica, deep seabed)

Int’l Environmental Law (Not Covered Fall 2003)

· Pre-WWII, the extent of IEL was sic utere. The choice betw/ enviro prot & degradation was w/in a state’s exclusive dom jx (as nationality was pre-Nottebohm)

· The course of IEL and cases like Nottebohm are evidence that the notion of exclusive domestic jx is shrinking. 

· Excl dom jx is being shrunk by States themselves as they delegate broader power to NGOs to resolve communal environmental problems. 

· This also confirms the transition in IL from a system of negative abstention to an affirmative regime for cooperation

· IEL as a model of success for Steinhard’s claim that IL is not soft law 

· (1) illustrates the concept of lex ferenda (soft law) crystallizing into lex lata; 

· (2) shows not just Public IL anymore: IEL affects public & private actors alike and both public & private actors can have an effect on IEL 

· (3) shows influence of NGOs: States are delegating power to NGOs to address communal interests; 

· (4) weakens the strength of the pure consent theory b/c a supermajority can enforce an enviro reg on a non-consenting state; 

· (5) shows how concepts like excl dom jx, once thought talismanic (See Lotus) and inherent in the notion of sov’ty are waning in the face of a more global approach. 

· (6) reiterates Trail Smelter’s sic utere, but  reveals that the purely territorial approach to IL of yesteryear is anachronistic b/c in this modern era problems always transgress borders 

· (7) IEL is marked by increasing awareness to LDC concerns

Environmental Treaty Law

Stockholm Declaration of Principles

· Very influential b/c law emerged from it - Although vague & at times contradictory, this declaration (soft law- not binding) was lex ferenda in that it resulted in tons of treaties for environmental protection that are now regarded as binding law. 

· The treaties that emerged from SDP deal w/ every enviro issue under the sun

· Princ 21: States have discretion to exploit their own resources, but must be responsible not to cause enviro damage in the process (lex ferenda). NOW, the responsibility side has expanded and the discretion side has narrowed. (lex lata)

· ISSUE: Will trade dismantle efforts in IEL? WTO may cause problem by interpreting a State’s domestic law to protect the environment that incidentally affects trade as a barrier to free trade.

Rio Declaration

· Hundreds of heads of state joined to uphold the notion of “sustainable development” (that development should be harmonious w/ the environment. 

· Principle 4: to achieve development, you must take enviro degradation into acct. (used a chrono sic utere approach similar to Native American “Seventh Generation” notions) 

Int’l Enviro Ags are innovative

· Broader in scope; more global; proactive, not reactive; operate on a theory that nature transcends boundaries; break out of the regular institutional strictures (allow for weighted voting by members, allow imposition of regulations by supermaj on non-consenting states b/c nonconsenting state is not losing so much that it will opt out)

Basil Convention

· Treaty to reduce transboundary movement of carcinogens, to dispose these wastes close to their source & to reduce the production of this waste.

· System to promote a measure of transparency via notification & consent procedures.  (tried to address dumping scandals like the garbage barge in 1991)

· Since Rest § 601 does little to assure compliance, this convention aimed at compliance from reporting requirements stage to enforcement stage.

Other Authority

· Restatement § 601

· States must ensure that their activities in their territory conform to int’l rules & standards, but they must only take these measures to the extent practicable under the circs.

· Prof. Murphy’s Article

· Identifies a number of regimes for protecting the environment: 

· A status quo/post hoc approach of transnational civil litigation—P will sue wherever

· they can get PJ of D & usu after injury is done.

· Critique: litig is costly & it’s hard to get PJ over D

· Intergovt’l Negotiations

· Critique: rare; usu only after cataclysmic disasters like chernobyl

· Soft Law Approach – Statement of guidelines & bilat ags creates lex ferenda

· Transnational Process Regime – Negotiate procedural approaches- make sure procedures in all cts globally are standardized & fair

· Negotiated Private Law Regime – (Substantive) Parties come together & agree on standards of liab & limits of liab (see, e.g., Warsaw Convention)

· Int’l Fund Regime – Superfund goes global

· Critique: too ad hoc—separate lawsuits in different States. 

· Intergovt’l Arbitral Regime – liability should fall on the State who is the lowest cost avoider (for imports- importing state; for exports- exporting state)

· Critique: Self-judging reservations, enforcement, consent

Critiques of Int’l Law

Compliance Pull Theory

· Franck, Thomas; Legitimacy in the Intl system (Carter p. 38)

· The Power of Legitimacy Among Nations; by examining the nature of rule, one may determine the likelihood that Int’l Compliance

· determinacy of a rule:  where rule is facially clear, it is more likely to gain adherence

· symbolic validation:  where states have acted to recognize rule in practice, validation impels more adherence

· coherence: where norm has universal application and distinctions are rationally-based, it is widely possible to accept rule.

· adherence:  in legal systems, primary rules are specific norms adopted formally by tready; secondary rules are fundamental norms (e.g. pacta sunt servanda)

· Koh, Harold; Hongiu why do Nations Obey Intl Law? (Carter p. 44)

· Instrumentalism/Realism: States obey Int’l Law for self interest

· Kantian/liberal IR Theory: legitimacy of rules for their own sake, esp. for dem. states.

· Constructivism/Institutionalism: States obey int’l law as they are institutional creatures of same.

· Transnational Legal Process:  multiple actors interact so as to naturally gravitate towards following norms which are internalized into each national legal, cultural, political system.

Positivism 

· A state must affirmatively accept / consent to a rule or else they can not be bound, faithful to lex lata (the law as it is, not lex ferenda – what the law ought to be), lawyer typically searches for a specific instrument or treaty where a state consents to a rule with an emphasis on binding law

Critical Legal Studies

· Law is the product of existing power structures and elites, and is shaped to protect various interests (economic, racial, gender based).

Feminism 

· Charlesworth, Hilary, Chinkin, Christine & Wright, Shelley; Feminist Approaches to Intl. Law. (Carter p. 58)

· international laws primarily regulate male activity, little attention to crimes committed against predominantly females in the private sector

Economic Analysis

· Dunoff, & Trachtman, Economic Analysis of International Law (Carter p. 52)

· Desire to maximize economic well-being within and between states leads to design of Int’l Law

New Stream

· Kennedy, David; A New Stream of Intl Law Scholarship (Carter p. 56) 

· Three areas: sources, process, and substance

· Int’l Legal structure is not designed for rule-following, rather it allows oscillation between principles so power elites may chose the most advantageous theory for action.

· Legal order expresses and represents sovereign authority but is not “hostage to sovereign whim;” the legal order can both express and transcend sovereign power – international law both conforms and constrains state authority

· Treaty rules – all must consent and then will be bound, but there are exceptions for impossibility of performance – introduces nonconsensual ideas, natural law, fundamental change of circumstances – a counter-rule allows you to consider what is fair or equitable – can get out from underneath a consent-based rule;  element of a treaty may be binding on third party as customary international law even if they didn’t consent, but can opt out of an emerging general practice

Philosophical Perspective

· Teson – suggest that we look at international law as having the individual and not the state as the normative unit – international legitimacy and sovereignty should be a function of whether it justly represents its people, not whether the government politically controls the population – the end of international law must also be to benefit, serve, and protect human beings, and not its components, states and governments

Non-Unitary System

· Trimble’s idea Instead of one system of international law, there is IL1, IL2, etc. – separate law in relation to each state – can be viewed as adjunct part of national legal system – may help this to be seen as more legit, not too persuasive – where would int’l institutions be?

Others

Ratner, Steven; Appraising Methods of Intl Law (Carter p. 48)

Abbott, Kenneth;  Intl Relations Theory, Intl Law, and Regime Governing Atrocities in Internal Conflicts (Carter p. 49)
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