International Territorial Disputes Outline
1. Westphalian Model
a. Treaties of Westphalia ended the 30 years war that took place in Central Europe

i. was trying to limit the incidence of war

ii. since territory was the basis of conflict, when the international community tried to reduce war, they dealt with title to territory – how it is acquired and how it changes over time

iii. Concepts that emerged:

1) Territorial Sovereignty

a) definition = exclusive control over the territory of the state 

i) the control has to be legitimate

ii) control over a defined territory

b) nation-states were the primary actors

c) this concept served the function of deterring 

2) Equality of States

a) each state had equal footing on the international playing field
b) each state has the capacity to conduct international relations, diplomacy

3) Non-interference in the Affairs of Other States

a) emerges from the first two concepts
b) this is the concept that is under attack today

c) with “failed states” → there is some concern for the protection of their populations
i) is it a right to interfere in states that are abusing their populations?
4) Assumes a world of individual nation-states
b. what we have seen over time is the changing of the traditional Westphalian model
c. Sharma argues that the Westphalian model is still the order of the day but there is some disintegration

i. e.g. EU, NAFTA → examples of shifting away
ii. e.g. of Westphalian model still in place → US refusal to join ICC, non-involvement in Chechnya
2. Sharma’s New Model
a. Concepts of the new model that are altering the traditional Westphalian model:

i. Self-Determination

1) self-determination has really been hijacked by decolonization – international law only really recognizes self-determination of peoples getting independence from colonial empires, not when it conflicts with territorial sovereignty.
ii. Human Rights

1) Positivist notion of rights – notion that there are no natural rights
2) law is that the court/state says it is

iii. Equal Rights of Peoples

1) the international community has the obligation to intervene when a state is abusing the rights of its people
iv. International Intervention

ANALYTIC TEMPLATE

I. UNDERLYING FACTORS OF THE DISPUTE

1. Is the area a Terra Nullius? (No or virtually no population)

a. If not, go to 2, below (likely not a factor for purposes of the exam)
b. If it is, discovery and symbolic activities could be evidence of intention to occupy or provide inchoate title. However, such “title” is not real title and will succeed only over claims that are less substantial

i. Discovery 
1) even in the middle ages it did not confer title – at best conferred inchoate title
2) Requirements for title under discovery:

a) actual possession after discovery

b) the territory you discovered had to be a terra nullius (not under the occupation of another state)

ii. Symbolic Activities – e.g. placing a flag
1) was developed as a way of boot-strapping – a kind of “discovery-plus”

2) even along with discovery this was never sufficient for title – would have to take actual possession and exhibit some state functions

c. If it is, limited occupation or possession, which is far short of effective occupation, may suffice
i. Occupation – (see below)

2. Is the dispute a boundary dispute or a territorial dispute?

a. Boundary dispute = issue of where to draw the line b/w two territories that exist side by side

i. if this is the type of dispute, then it is less likely to involve larger questions of territorial integrity, threats of widespread violence, international stability and order, and the issue of self-determination. 

1) There are some exceptions – e.g. Kashmir dispute

ii. These disputes are generally appropriate for equitable Rann of Kutch analysis balancing very specific historical, ethnic/social, geography factors

iii. Is it a border demarcation or border delimitation case?

1) delimiting a border = far more choices for where the border lies

2) demarcating a border = border is in once place or another

b. Territorial dispute = all-or-nothing dispute – e.g. Gibraltar, Falkland Islands

i. If this is the type of dispute, then the converse of 2a may be the case. Such disputes are likely to require searching analysis comparing relative strength of claims to effective occupation and display of sovereignty.
1) Such cases will usually require analysis and consideration of complex social and self-determination issue and the balancing of them against the international goal of stability and order.

3. WHAT IS THE CRITICAL DATE AND WHAT WAS THE INTER-TEMPORAL LAW OF THE DISPUTE?

a. intertemporal law – this is an important principle in international law – in many cases when dealing with historical title, you need to apply the law that existed at the time the dispute arose. 
i. but also need to satisfy later developments in modern int’l law – otherwise every time there was a change in the law, tons of new claims will open up
b. critical date – this is the date at which the dispute is raised – it freezes the conflict at that time
i. it is the point at which the dispute becomes clear and public
ii. e.g Minquiers and Ecrehos case (p.83) – discussion of historical title, though it wasn’t decided on these grounds – says that ancient title is no longer a sufficient basis for title
4. How was title acquired? (The only really viable means today is effective occupation) →Focus on relative claims of effective occupation and displays of sovereignty – Look at the preponderance of evidence pointing to the comparatively best claim:
a. Modalities of Acquiring Title:

· in today’s world, cases are unlikely to be decided on traditional labels – cases are much more likely to concern specific factual and evidentiary matters.

· recognition and related doctrines are likely to be important in the modern era – a lot of modern cases will come down to questions of effective control – the open and peaceful display of state authority and functions 
i. Discovery  (no longer applicable)
1) only applies if the territory was a terra nullius (see above)
2) still plays a role today only as far as groups of rocks or reefs that are uninhabited are concerned
a) e.g. Spratley Islands Dispute
ii. Symbolic Activities (no longer applicable)
1) also only applies when there is a terra nullius (see above)
iii. Contiguity (no longer applicable)
1) must be a terra nullius

2) this concept was used mostly by imperial powers in Africa – really an 18th/19th century doctrine that has no application today
iv. Feudal/Dynastic Title (no longer applicable)
1) this is based on the argument that aristrocrats who held title could pass a piece of land to their heirs
2) this still has some application → intertemporal law – if applying the law that existed at the time the dispute arose
v. Occupation
1) occupation per se is obsolete – no one would view it as operative today but it is important b/c the concepts are closely related to possession and the operation of state function.
a) it is a version of continuous possession and the display of state authority

2) Requirements of occupation:

a) needs to be a terra nullius for occupation to be an option

b) intent to occupy (animus occupandi)

c) actual display and exercise of state function over the territory (corpus occupandi)

i) needs to be fairly pervasive, continuous for some period of time, reasonably peaceful
vi. Prescription (p.10)
1) Prescription is very similar to occupation – the difference is that occupation applies to terra nullius and with prescription there must be a prior owner. 

a) While they both have the same elements, you will need a longer period of time to make bad title good with prescription b/c prescription is tainted in a way occupation is not.
2) Two types of prescription:

a) extinctive prescription – loss of competence due to failure to present a claim within a reasonable amount of time

b) acquisitive prescription – adverse possession (non-permissive use or possession of land that is actual, open, notorious, exclusive, and adverse)

i) two elements of acquisitive prescription:

1. Display of sovereignty or possession – the carrying out of acts that would show sovereignty – must be long, continuous, peaceful, public, undisturbed, and uninterrupted

a.  implicitly, the prescribing sovereign must have the consent of the population – that’s what make’s it long, continuous, peaceful.
2. Acquiescence – that other govts. have accepted the state’s title

· Sharma says that to have flawless title, every state actor would have to acquiesce

a. implicit acquiescence – a failure to protest a state’s adverse possession

b. explicit acquiescence – Recognition is the most decisive form of acquiescence – e.g. sign a treaty recognizing a state’s title, accepting an ambassador, commencing diplomatic relations 

· Ultimately, if you hold title and display these functions long enough then sovereignty becomes a historical fact (whether it was by wrong means or not) and will be recognized by the international community so as to preserve the international order.
· you can start out with bad title, but over a certain amount of time that bad title can be cured by historical developments

vii. Uti Posseditis (See below)
viii. Cession – transfer of territory from one state to another by agreement  -- can be done by gift, cash.
1) most acts of cession are not controversial 
a) an exception to this is Gibraltar (Spain, claiming that it had ceded Gibraltar ro England under duress, wants it back).
ix. Conquest (p.14)
1) Attempts at conquest in the 20th century – Iraq-Kuwait, Japanese in Manchuria (Manchuko), N. Korea invading S. Korea, Golan Heights, China-Tibet.
2) Current view of territory by conquest – probably can’t create any title by conquest
a) some minority may argue that can create inchoate title – perhaps in a defensive war (use force otherwise is anyway illegal)
3) Legal basis for resisting title by conquest → non-recognition (p.15)
a) Stimson Doctrine – the US would not recognize any acquisition of territory by force
b) Kellogg-Briand Pact – attempt at outlawing war post- WWI
II. BALANCING COMPETING INTERESTS: DETERMINING THE OUTCOME OF THE DISPUTE

1. Balancing of effective occupation/control and displays of sovereignty

a. Weigh relative claims of effective occupation
i. Has there been actual administration or possession?

ii. To what extent has occupation been (1) continuous – of long duration (2) peaceful (3) actual (4) sufficient/pervasive (pp.98-104)

b. Weigh occupation claims against social and self-determination claims 

i. if a claim to effective occupation is very strong then social and self-determination claims are likely to be relatively weak. 

ii. What is the sentiment of the population? Where does the allegiance of the population lie? Will the government protect minorities? 
1) What is the evidence of affiliation? 

a) maybe trade, tax, customs duties, where register births, marriages

iii. the affiliations of the people are particularly important if there is no real administrative presence.

c. Weigh economic, geographic, historical considerations

i. not terribly important, but are sometimes use – arbitral panels will try not to divide entities in a harmful way.
d. Weigh claims to effective occupation against concerns for international stability, order, and maintenance of peace.

e. What outcome would be equitable?

f. If occupation that was once effective has been broken, interrupted, or superceded, was it ultimately replaced by the effective occupation of another?

g. Remember that disputes are rare where one party has a truly solid claim of effective occupation.

h. e.g. Eastern Greenland case, Island of Palmas Case, also Ran of Kutch for border disputes (ct. determined that should use equity sparingly but courts have the power to use it if necessary – equity has a subsidiary role).

2. APPLICATION OF TECHNICAL DOCTRINES TO BALANCING EFFECTIVE CONTROL

· Is there some sort of special agreement, treaty, international convention, etc. that governs the dispute? (Arbitral panels need to look at what their marching orders – there will often be some sort of special agreement that governs the dispute – which says whether they are allowed to look at equitable considerations, etc.)
a. Have other states acquiesced? Is the state asserting the claim estopped from making the claim?

i. there are lots of cases of negative acquiescence – if you have a cause of action and know it but sit on your hands and do nothing for too long
ii. is a claim governed by relevant treaties, international agreements, etc. 
iii. what kinds of statements and in what form can a govt. be estopped by those statements?
1) Express – treaties, conventions, international agreements etc.
a) Treaty is the strongest – would have to be written, public, and made by someone who has the right to speak for the people
2) Implied from Conduct
3) Claim barred by prior inconsistent international agreements or express undertaking?
4) e.g. Libya-Chad Border Dispute (p.19), e.g. Temple of Privehar Case (p.19)
b. Have other states recognized the state’s claim?
i. there are lots of cases of negative recognition – like negative acquiescence
c. Default – even a poor claim will succeed if comparatively better than its competitors. 
3. IS UTI POSSIDETIS RELEVANT?

· Uti Posseditis = principle that the new state assumes the borders of the old colony – the reason for it was to avoid conflict and to avoid other states from coming in and setting up colonies on the terra nullius borders of the former colony (especially in Latin America)
a. This principle, no matter how technically well-founded, is unlikely to defeat effective occupation

b. Claims based on this principle are far less likely to succeed in the face of strong self-determination claims to the contrary

i. they are also far less likely to succeed since granting claim on this basis is likely to lead to substantially increased threats to international stability, peace, and order
c. Uti Possidetis is strongest in the context of decolonization of former European colonies.

d. Problems associated with Uti Possideitis:

i. many of the maps were fundamentally wrong

ii. what was administered ended up being different from what was planned – certain colonies caries over time in terms of their size, the territory administered.

iii. often controversial b/c the borders set up by the colonial power often didn’t conform w/ the allegiances of the people, divided territory in an inefficient way – geographically or sociologically 

1) e.g. Land, Island, and Maritime Frontier Dispute (p.93)(p.12) (court determined that few of the disputed areas could be decided by Uti Posseidities → for the rest of the territory it looked at equity – e.g. Rann of Kutch – and other evidence including conduct of parties post-independence as determinative of uti posseditis), Burkina Faso case (p.125-126) (the court bases the decision more on the administration).
4. FACTORS RELATED TO SELF-DETERMINATION (p. 20-24)
· this factor is likely to be very strong in the absence of a relatively strong claim based on effective occupation

· also very strong where there are no competing considerations related to established territorial sovereignty or threats to international stability and order

· Sharma’s definition of Self-Determination:

i. group demands have some foundation in ethnic, racial, national, cultural or ideological bases
ii. they want to protect their rights within a defined territory
iii. they want a change in the state or the system of public order to accommodate that
· Simpson on Self-Determination: (p.23-24)
i. self-determination has been defined in light of decolonization – it should be viewed in terms of what has occurred outside of the decolonization context
ii. being locked in the decolonization mode is bad b/c – it doesn’t provide a safety valve to allow the upsurge in nationalism → leading to disorder and violence – there is no good way for people to express nationalism other than violence
1) the present form of self-determination is inherently unstable
a. Is the nation, people, or group a suitable subject of self-determination (is there a “self” suitable for self-determination)?

i. How do you define a “people” for purposes of self-determination
1) they are self-regarding – they see themselves as part of a group
2) a defined population living in a relatively defined geographic area
3) have legitimate ties to the territory
4) people have a right to be independent of colonial sovereign
5) the concept doesn’t apply to an arbitrary construct – can’t arbitrarily create a “people”
a) at some point, though, arbitrary populations can become a people (e.g. Gibraltar)
6) certain types of peoples have more rights than others
a) int’l law has much greater sensitivity to the concerns of indigenous peoples
b. What form of self-determination is the group seeking?

· Claims for self-determination are far more likely to succeed where protection of local autonomy, protection of human rights, etc. are sought rather than when outright separation or succession are involved.

i. freedom from colonial rule
ii. right of secession (p.22)
1) this is the severing of ties with the pre-existing state and setting up a new state on all or part of the prior state’s real estate
2) Circumstances under which there is a right to secede:
a) group is discriminated against
b) emerging view that the group has to be given some right of participation, not merely non-discrimination
i) doesn’t necessarily have to be formal participation, but it has to be meaningful participation
iii. dissolution of state and formation of new one
iv. right of indigenous people 
v. irredentism – join another state
vi. rights of minorities without sovereign connotation
1) e.g., some degree of automony, right to school their children in their own language, the right to conduct religious ceremonies, to public magazines etc. in their own language
c. The legal basis of self-determination:


i. international agreements
1) 1966 UN Covenant on Civil and Political Rights
2) UN Resolution 1514
3) UN Resolution 2625 (see quote p.215-216)
a) this resolution seems to say that if the state does not make invidious distinctions on these grounds then self-determination cannot trump sovereignty
ii. opinion juris
iii. ICJ opinions (e.g. Western Sahara)
5. EQUITABLE CONSIDERATIONS
a. See Rann of Kutch discussion
b. Equitable considerations are often key if both parties claims on other bases are weak or nonexistent

c. However note text discussion of order of priority that courts tend to use in considering political, economic, ethnic, religious, historical, etc. factors

THE DISPUTES: FROM CLASS NOTES AND TEXTS

I. THE WEST BANK

1. Eight critical events that must be considered in a legal analysis of the dispute:
a. In 1947, between 1/3 and 40% of the population was Jewish

b. In 1937 the British and in 1947 the UN presented a plan to partition the mandate into two states

c. the UNGA voted to go forward with the partition

i. the Palestinian Higher Authority rejected the partition

ii. the Jewish Agency accepted

d. In late 1947 both sides mobilized for war

e. Recognition of Israel in 1948 by a substantial number of states

f. 1967 war – Israel seizes West Bank, Gaza, Golan Heights, East Jerusalem

g. 1991 – Oslo Accords

2. Four issues to be resolved:

a. border b/w the lands of each party

b. deal with Israeli settlements on the West Bank

c. status of displaces Palestinians

d. status of regime of authority for Jerusalem

3. Legal documents:

a. UN Resolution 242 – says that Israel must withdraw from “territories” conquered in 1947 – there is no definite article → doesn’t specify some or all of the territories
i. the French version, which is no the command version, does have a definite article
4. A Case for the Palestinians under International Law:
a. Occupied territory
i. “belligerent occupation” – 1949 Geneva  Convention

ii. can’t acquire title through unilateral force – it won’t give you title

iii. certain things a belligerent occupier can’t do – can’t create settlements, other facts on the ground

b. Displaced persons – right of Palestinians to return

i. under normal circumstances of warfare, once hostilities are over those that are displaced have the right to return

c. East Jerusalem

i. Palestinians argue that the Brits were only holding the mandate until could determine a sovereign – argue that the people living in Jerusalem at the time had sovereignty then (majority were Muslim) → Britain left no sovereignty void for Israel to fill.
d. Self-determination
i. this is really the strongest Palestinian argument
5. A Case for the Israelis under International Law
a. can make argument that it was effectively attacked in 1967 – use of force was defensive

i. there is a school of thought that says you may be able to gain title to territory conquered if you are not the belligerent power

ii. if this is the case then the occupation analogy doesn’t apply and you don’t have a problem with the Geneva Civilians Convention – it applies only if there is a belligerent occupation

iii. there was no legitimate presence beforehand – Jordan was not a legitimate presence

iv. Israel accepted the partition – Israel’s acceptance of the partition gives it title to the territory – Israel is the only successor state to the mandate b/c they are the only ones that accepted it

v. Alternatively, Israel could argue they get derivative title from the Jordanians who relinquished title to the West Bank in 1988.


II. CHINA-TAIWAN

1. History of Events

a. Second Sino-Japanese War (1895) – China lost and ceded territory to Japan (including Taiwan)

b. Cairo Conference (1940s) – those states that convened said it would be policy to limit Japan – said would give Formosa to China.

c. Potsdam Conference – there is some vagueness on this point

d. during this time, ROC becomes founding member of the UN

e. China falls to PRC in 1949

f. San Francisco Treaty – wasn’t enacted until 1951 (treaty ending WWII)

i. doesn’t settle who owns Taiwan – explicitly decided to leave the question open

ii. the treaty says that Japan renounces right to Taiwan but didn’t say to who it would go → this left the US with the right to administer pending determination
1) US and Britain decided to let the Taiwanese govt. administer → this is essentially agency law – they left to the Taiwanese as agents
2) agency continues until terminated, but it doesn’t confer title → this means that neither the PRC or ROC has title – title could only be transferred after a war by treaty
a) nothing has happened that would provide the PRC with the right to claim title
iii. most countries continued to recognize ROC – but that changed over time

g. 1971 – opportune time to settle the issue cam and went

i. UN chose one-China policy – chose to expel Taiwan from UN

2. Arguments for Taiwan
a. Taiwan has basically been under military occupation since WWII – they now have the right to self-determine themselves which they’ve already done

b. a state can only have one govt. at a time

i. the ROC govt. (under Chiang Kai-Shek) controlled China until 1949, then retreated to Taiwan (2 million people)

ii. the Kuomintang run Taiwan – has been democratically elected since

iii. sentiments of Taiwanese population – any referendum would show that they don’t want to be under control of PRC – their answer would likely depend on who China is controlled by 

c. Taiwan has a claim to Taiwan but not as the government of China (b/c of peaceful open administration) – PRC has no claim to Taiwan
i. China doesn’t want to let Taiwan go and Taiwan wants to be the govt. of China – as a formal matter, Taiwan wants to be part of China

d. There is a good argument to be made for self-determination here:

i. the problem is that the general issue is under what circumstances you secede from the sovereign – and this is not at issue here b/c there is no sovereign (matter of agency?)

ii. from a formal legal theoretical view there is no conflict at all

3. Arguments for China’s Sovereignty Over Taiwan

a. Cairo Declaration – says Taiwan will go to China – Potsdam says this as well

i. the problem with this argument is that they are not treaties → they are not binding
b. that China succeeded title in 1949 by force of arms – that they succeeded to everything the ROC had
i. the problem with this is that the ROC didn’t have title to give (agency issue again)
c. could argue that Chinese sovereignty is in the interest of world order and peace – if they don’t get it there won’t be peace → see Sharma “process” model (p.27)
d. there is no right to self-determination if you’re getting the right to equally participate 
i. e.g. Hong Kong – China has good track record with taking places over
4. What does this say about the US position toward China?
a. the US position of one China → Formosa is a province of that – but there is an understanding that it would allow Taiwan and China to negotiate and that any attempt to solve the issue by force would be considered an act of war
i. China has been trying to get US to drop its threat to use force
III. SOUTH SAKHLIN AND KURILE ISLANDS (p. 294-301) (p.323 for cession discussion) (p.32-33)
· Dispute b/w Japan and Russia regarding the sovereignty of a series of islands – Etorofu, Kunashiri, Habomais, and Shikotan
· Two main arguments: historic possession and treaties

1. Which Islands are Included?

a. Japan – maintains that the Habomai and Shikotan islands are not part of the Kurile islands but rather are an integral part of Hokkaido, the northern part of present-day Japan.
b. Russia – maintains that they are not and belong to Russia.
2. Historic Possession

a. Japan

i. Japan came to know of Sakhalin and the Kurile islands long before the Russians – indeed it was Japan that developed these territories

1) Japan cites historical accounts, old chronicles, surveys, and maps (16th and 17th cent.)
2) Japan alleges that direct contact of these islands with Japan’s central govt. can be traced back as far back as 658 AD

a) Japan claims these islands were well known to the ancient chronicles of Japan
b) whenever the central govt. weakened, the ruling of the area fell into the hands of clans – each of these clans contributed to the establishment of quasi-autonomous rule

ii. Japan was forced to withdraw from these territories b/c of coercive advances by the Russians starting as early as the 16th century. By the beginning of the 18th century, the Russians had reached the Northern Kuriles and had come into contact with the Japanese there (p.296)
iii. At the end of the 18th century, the Russians sought open trade relations with the Japanese – but Japan refused citing its history of isolationism

1) Thereafter Japan conducted surveys of these islands and endeavored to build up defenses for these regions by establishing guard stations to prevent incursions.
iv. Russia had moved into the Kuriles not only by sending in survey expeditions but also by attempting to colonize the islands through a Russo-American company

1) but significantly, according to the Japanese, Russian influence never extended south beyond Uruppu island because of the existing defense arrangements made by Japan.

b. Russia

i. At no time prior to the mid-19th century did the so-called northern territories belong to Japan proper. Not even Hokkaido island, the northern part of present day Japan, was part of the country. Although Japan proclaimed sovereignty over Hokkaido in 1798 it was unable to actually rule it.

3. Treaties

a. Japan – Japan invokes two treaties which purport to have confirmed Japanese sovereignty over the disputed islands (Russia denies the validity of these treaties)
i. 1855 Shimoda Treaty

1) the two sides agreed that the boundary between Japan and Russia lay between Etorofu and Uruppu and that the Kurile islands north of Uruppu belonged to Russia.

2) with respect to Sakhalin, the treaty provided that it would have no national boundary and it would remain a mixed settlement for both nations as before.

ii. 1875 Russo-Japanese Treaty

1) provided the names of 18 islands handed over from Russia to Japan – this was in response to a Japanese decision to abandon all of Sakhalin Island in exchange for the Kurile islands ceded by Russia

a) Japan then recovered the southern half of Sakhalin Island after the Russo-Japanese war under the 1905 Portsmouth treaty

b) Japan argues that it then took several steps to incorporate the Kurile islands into its empire and they remained under Japanese control and administration until Japan’s defeat in WWII.

iii. From all this, Japan concludes that Habmoais, Shikolan, Kunushiri, and Etorofu were never part of any foreign country, but always have stayed as an inherent part of Japanese territory. They testify to the fact that tehse islands of the northern territories were already at the time clearly distinguished from the Kurile Islands that were ceded by Russia.
iv. Japan argues that in as much as South Sakhalin and Kurile (esp. the south Kurile islands i.e. Etorofu and Kunashiri) have always been and continuously remained Japanese territory – which was evident from the 1855 and 1875 treaties – they were not the kind of territories that she was to restore to Russia under the Cairo Declaration.

1) moreover, Habomais and Shikotan were never a part of the Kurile islands – they are a part of Hokkaido

v. Japan admits that it renounced South Sakhalin and Kurile Islands under the SF Treaty but states that b/c the USSR did not adhere to that treaty it can claim no benefit from it

vi. Japan argues that Yalta was a secret agreement and is not bound by it

b. Russia

i. Cairo Declaration (1943)

1) stated that Japan shall be stripped of all the islands in the Pacific which she had seized and occupied since the beginning of WWI

ii. Yalta Agreement (1945) 

1) Russia would participate in the war in exchange for which a stipulation was added that the southern part of Sakhalin as well as the Kurile islands would be returned to Russia.

iii. Potsdam Declaration (1945)

1) incorporated the Cairo Declaration

2) stated also that the disposition of Japan’s islands other than its 4 main islands would be determined by the US, Russia, England, and China

iv. Surrender Terms of Japan and Peace Treaty – S.F. Treaty (1951)

1) the treaty provides that Japan renounces all rights to the Kurile islands and to that portion of Sakhalin and the islands adjacent to it over which Japan acquired sovereignty as a consequence of the 1905 Treaty of Portsmouth

v. Based on these treaties, Russia argues that South Sakhalin and Kurile Islands (including Habomai and Shikotan) belong to Russia
Dispute between Japan and Russia regarding the islands of Etorofu, Kunashiri, Habomai, and Shilotan. 


Two Arguments- historic possession and post WWII treaties

(1) Historic possession

a. Japan

i. Shimoda Treaty (1855) & Russo Japanese Treaty (1875)

ii. Discovery and first developer

1. chronicles, maps (17th and 18th century), surveys

iii. Effective Occupation

1. Direct contact with central government beginning in 658

2. When central government weakened, clans took over

3. Russians began coercive advances in the 16th century, reaching the northern Kuriles by the early 18th
4. End of 18th, Shogunate refuses Russian trade, sets guard stations on Etorofu and other islands

5. Russia sent survey teams and set up an American-Russo company, but neither reached further than the Uruppu island

iv. Estoppel / Acquiesence

1. 1855- treaty dividing the islands between Russia and Japan, Japan controlled Etorofu and south

a. Sakhalin was mixed, no resolution

b. Japan claims Russia never controlled the four disputed islands- Russia’s northern territory did not affect them

2. 1875- Japan abandons Sakhalin in exchange for 18 Kuriles 

3. War, Japan recovers half of Sakhalin, memorialized in the 1905 Portsmouth treaty

b. Russia

i. Effective occupation

1. Never before mid 19th, did Japan control the northern territories- not even Hokkaido which japan was unable to actually rule

ii. Estoppel / Acquiesence

1. 1855 treaty was signed under duress- Russian diplomat was hostage

2. 1905 treaty was the result of aggression and invalid (but, Japan ruled the islands until 1945)

(2) Post war agreements

a. Russia- because the islands should belong to us by virtue of these treaties, we maintain sovereignty over them

i. Estoppel / acquiescence / recognition of 3d parties

1. Cairo (1943)

a. japan would expelled from all islands she had taken by greed

2. Yalta (1945) (also incorporated into Potsdam, did Japan acquiesce when it signed?)

a. Russia agreed to join the war with the US and GB, stipulating that South Sakhalin and Kuriles would be returned

3. Potsdam (1945) 

a. Russia declared war on Japan on August 9, 1945, and subsequently signed the agreement

b. incorporated Cairo, and Japan signed the agreement

c. Article 8 declared the four islands would be apportioned by US, GB, USSR, and China

4. Terms of surrender & Peace treaty (1951) (Are Russia’s forceful occupations legal? What effect does war have?) (Did japan create a terra nullius, that Russia filled with a ‘pre-occupation’? and subsequent legal title?) (Did SF just confirm the other treaties?)

a. San Francisco- Article 2(c), Japan renounces its acquisition from ‘Portsmouth’ and the Kuriles

b. The soviet union never signed

b. Japan

i. Historic possession

1. 1855 & 1875 treaties demonstrate that these islands are historically Japanese, not the result of  greed

ii. Estoppel

1. Cairo did not purport to expand territories

a. Territorial allocation conflicts with the agreements’ principles

2. Russia never adhered to the SF peace treaty, therefore its terms do not apply

3. Term of surrender did not stipulate who the islands’ administrator would be

4. Yalta was secret and it is not bound

IV.IRAQ-KUWAIT (p.271-279) (p.29)

1. Argument of the Ba’th regime:

a. this was simply a border dispute until the late 1970s – Iraq claimed certain islands, especially Warba and Bubiyan which are under Kuwaiti control

b. The dispute widened when Iraq started challenging the status of Kuwait on the basis of historical arguments – In 1970s Iraq saw the argument that Iraq was a successor to the Ottoman empire and picked up on it 
c. prior to 1990, Iraq had some colorable argument for some border modification but not for all of Kuwait

2. Arguments of Kuwait:

a. Kuwait was never controlled by the Ottoman empire

i. Kuwait communicated directly, it did not go through the Basra bureaucracy

ii. Britain declared Kuwait was an independent state

iii. Iraq recognized the borders in both 1923 and 1963

iv. various treaties exist
V. GIBRALTAR

VI. WESTERN SAHARA

Western Sahara- a non-self governing territory, with a people: the Yema, which had a governing body – the rump.  Later, they called themselves the Saharan Arab Democratic Republic



What does Self Determination mean after Spain’s departure?


Does Morocco have a claim to its borders as they existed before colonization? Or should Mauritania reunify its ‘people’?



Parties: Morocco, Mauritania, Algeria (small), Spain

(1) Technical doctrine

a. All parties agree to UN resolution proclaiming self-determination for the people of the territory. 1514, 1541, 2625.

i. 1514: free choice of the people to independence, free association with another state, or integration into an independent state

ii. 2625: self-determination applies to all non-governing territories

b. UN

i. Refused to recognize the partition agreement of morocco and Mauritania, 

1. Violence

2. The yema were not adequately consulted

c. Organization for African Unity

i. Similarly did not accept the partition.

ii. 1978 committee of wise men established to investigate the dispute

iii. 1979 summit called for a referendum on self-determination in w.sahara.

1. urged morocco to withdraw

iv. 1980: agreed on a referendum organized by the UN and OAU and a cease fire, supervised by the UN (Morocco agreed)

(2) Morocco- claims a right to the territory beginning with its independence in 1966

a. Reunify the country to its 19th century status- the country has territorial ties that obviate the need for a referendum / self determination

i. Effective occupation of three centuries

1. peaceful rule and immemorial possession up to colonization

a. internal display of authority + recognition + religious ties

i. appointed sheiks + koranic taxes

ii. military decisions- sent arms to defend the coast

iii. trips by the sultan, expulsion of foreign commercial enterprises

b. territorial sovereignty reached as far as the sultan’s religious authority

ii. intertemporal law

1. 19th century international law did not condone dismembering a state

b. Technically- paragraph 6 of 1514 prefers territorial integrity

(3) Mauritania

a. Territorial integrity and the unity of our people, converge with self-determination in our favor

b. Modified effective occupation (popular boundaries)

i. Mauritania did not exist before colonization, but it had an entity

1. Ethnic, cultural, linguistic, and economic ties justify reunifying the ‘people.’

2. confederations of tribes recognized a ‘Saharan law’ (relating to war, grazing, water holes, etc..)

c. dropped any claim to the territory after a 1978 coup

(4) Algeria

a. Self-determination is jus cogens and it trumps territorial integrity

i. As a non-self governing territory wh must choose its status- demanded by international law

b. Supported the Polisario, a Western Sahara independence movement

(5) Spain

a. Agreed to leave the territory in 1974(?)

b. Decolonization extinguishes third party claims, otherwise the Assembly resolutions would be violated.

(6) Court

a. Sd’s definition: ‘the need to pay regard to the freely expressed will of peoples

b. Territorial sovereignty will affect that need when the ‘people’ do not qualify as ‘people’ or ‘special circumstances’ exist

i. In this case, there are no ties of territorial sovereignty

