International Trade Law Outline
I. Summary

Principles of World Trade Law:

· Bindings

· Most Favored Nation

· National Treatment

· Transparency Norms: Publicity of government regulation.

· Regional and Bi-Lateral Agreements. (Exception to MFN for Free Trade Agreements and Customs Unions)

Possible Violations:

· Dumping (Antidumping Agreement)
· Subsidies (SCM Agreement)
· Safeguards (GATT) 
· Sanitary Measures (SPS Agreement)
· Most Favored Nation (GATT Art. 1, GATS Art. 2)
· National Treatment: Domestic Taxes and Regulations (GATT Art. 3, GATS Art. 17)
Possible Exceptions:

· GATT Art. 20: General Exceptions for Public Policy
(a) To protect public morals.
(b) To protect human, animal or plant life or health.
(c) Relating to the importation or exportation of gold or silver.
(d) Necessary to ensure compliance with laws or regulations which are not inconsistent with GATT provisions.
(e) Relating to the products of prison labor.
(f) Protection of national treasures.
(g) Conservation of exhaustible natural resources (must complement similar domestic measures).
(j) Essential to acquisition or distribution of products in general short supply. (subject to some limitations.
· GATT Art. 21: Exceptions for Security. 
(a) Not required to furnish information that may threaten national security.

(b) Not prevented to take action necessary to protection of national security interests, including…

(i) Relating to fissionable materials.

(ii) Relating to traffic in arms, ammunitions and implements of war.

(iii) Taken in time of war or other emergency in international relations.

(c) Not required to do anything that would interfere with obligations under the UN Charter for the maintenance of international peace and security.

· GATT Art. 24: Exception to MFN for Customs Unions and Free Trade Areas.
Remedies:

· Three Types of Remedies to Violative Treatment: Impose tariffs or quotas.
· Safeguards Agreement and GATT 19
· Unforeseen Developments Test (Still relevant from GATT 19)
· Every safeguard that has come before the WTO has been found to be a violation.

· Need to show:

· Increased imports. (Safeguards Agmt. Art. 4.2(a))
· Serious injury. (Art. 4.2 (a))

· Causation: Increased imports caused the claimed injury. (Art. 4.2(b))
· Non-Attribution: The defendant is the one that caused the injury, specifically. (Art. 4.2(b))
· Remedy: A tariff or quota will be placed on imports as a means to protect domestic industry from import competition.

· Antidumping Agreement and GATT Art. 6
· Need to show:

· Dumping: Price of the product in the consuming country is greater than that in the exporting country. (Antidumping Agmt. Art. 2)
· Material Injury. (Art. 3)
· Significant increase in dumped imports. (Art. 3.2)

· Significant price undercutting or effect of depressing prices to a significant degree (Art. 3.2).

· Analysis of these two requirements includes evaluating all relevant economic factors having an impact on the industry, including sales, profits, output, market share… (3.4)

· Causation: Dumping must cause the injury to the domestic industry producing the product.  (3.5)
· To determine, must examine all relevant evidence before the authorities, including volume and prices of imports not sold at dumping prices, patterns of consumption, and trade-restrictive practices.

· Remedy: Adjustment. Determine the dumping margin and impose antidumping duties to adjust the price domestic consumers pay so that is no longer discriminatory or below-cost.
· SCM Agreement (Part 1.5): Countervailing Duties
· Need to show:

· Foreign subsidy:
· Financial contribution, AND

· Confer a benefit.

· Specificity: (Art. 2 defines specificity) Fact-intensive. Must go through analysis each time.
· Limit subsidy to certain enterprises it will be specific

· Generally-available subsidies are not specific.

· Material Injury

· Causation

· Remedy: Countervailing duty.

· Sanitary Measures (SPS Agreement)

· Four definitions, dealing only with health and disease.

· Art. 2.2: Measures must be based on scientific principles with scientific evidence.

· SCM Agreement (Part 2): Prohibited Subsidies

· Cessation: Stop ongoing violation. (Prospective)
· Repayment: Applies only to Non-Recurring Subsidies under SCM 4.7. (Retrospective) (See Australian Leather)
GATS: All commitments are published in a schedule. Commitments are only those published.
DSU

· Security and Predictability (3.2)

· Violation = Prima Facie Nullification or Impairment (3.8)

· WTO Dispute Outcomes

· Full Implementation

· Mutually Agreed Solution

· Mutually Acceptable Compensation

· Suspension of Concessions and Other Obligations

· Compliance Enforcement System

· 21: Test whether compliance has occurred

· 22: Measure extent of compensation.

II. Principles in Trade Law

Tariffs:

· Tariffs are preferred to quotas and subsidies.
· Means to protect domestic industry.

· Tariffs generate revenue for the government.

· A tariff is not absolute protection, so that the foreign producer can still export so long as it’s willing to pay the tariff.

· GATT doesn’t prohibit tariffs, but rather calls for negotiations to limit them.

· Tariffs raise the cost domestically. 

· Three Types of Tariffs:
· Ad Valorem: A tax set as the percentage of the value of the imported goods. (Most tariffs are ad valorem.)
· Specific Tariff: A flat charge per unit or quantity of goods.
· Mixed Tariff: Combines the two above types (EX: 5 cents per pound, plus 10% of the value).
Quotas: 
· Quotas generate money for others – domestic producers (“quota rents”).

· A quota is an absolute barrier on the foreign nation’s ability to export.

· GATT prohibits quotas, except in certain circumstances (these being somewhat large exceptions, though).

· Tarify: To convert a quota to a tariff (done largely in agriculture).

· Tariff Rate Quota: Tariff on the first amount allowed in, and then imports above that level are taxed at a higher rate.

Subsidies: 

· Means to protect domestic producers.
· Subsidies decrease costs domestically, thus consumers benefit more from the subsidies.
· Developing countries have a harder time offering subsidies.
III. WTO Organization Basics
General Principles of the WTO:

· Every decision of the WTO is reached by consensus.
· Multilateral Agreements: The WTO Agreement is comprised of multilateral agreements binding on all its members. (Article 2.2: Scope of the WTO)

· Plurilateral agreements: Optional agreements do not create either obligations or rights for Members that have not accepted them. (Article 2.3)

· Usually required to be signed by states seeking accession.

· Two Plurilateral Agreements Still in Effect:

· Civil Aircraft
· Government Procurement
· Four Functions of the WTO: 

· An organization and constitution.

· A legal code.

· A World Trade Court

· A forum for negotiations on multilateral trade relations. (Article 3)

· WTO is a Forum for Negotiations:  Members can negotiate issues already in WTO law, as well as anything concerning their multilateral trade relations. (Article 3.2)
· Economic Coherence with Bretton Woods Organizations: WTO will cooperate with IMF and World Bank in global economic policy-making. (Article 3.5)
· WTO’s Legal Personality: WTO can rent property, sign contracts, be sued… it is a legal entity. (Article 8)
· Structure of the WTO: (Article 4)
· Ministerial Conference (4.1)
· Representatives of all the member countries.
· Meets at least once every two years.
· Carries out the general functions of the WTO.
· Responsible for decisions “on all matters related to the multilateral agreements.
· Establishes Committees: (Article 4.7)

· Committee on Trade and Development
· Committee on Balance-of-Payments Restrictions
· Committee on Budget, Finance and Administration.
·  General Council (4.2, 5, 7, and 9)
· Composed of representatives of all the member countries.

· Meets as appropriate (approximately once a month).

· Conducts functions of the Ministerial Conference between meetings of the Ministerial Conference.

· Other specific functions of the General Council:

· General Council Establishes Councils Which Operate Under Its Guidance: (Article 4.5)

· Council on Goods

· Council on Services

· Council on TRIPS 
· Makes provisions for cooperation with intergovernmental and non-governmental organizations (Articles 5.1 and 5.2).

· Adopts interpretations of agreements (Article 9.2).
· All Member Requirement in BOTH Ministerial Conference and General Council:
· Specialization of staff

· Different people represent the countries within each forum (e.g., higher level at Ministerial Conference meetings (ministers) than at General Council meetings (ambassadors)).

· Political staff in General Council, and legal staff in DSB.

· Values served by making all groups composed of all members of WTO.

· Symbolic of multilateral nature of the WTO.

· Demonstrates equality of members.

· Don’t want to make any one country more powerful than others.

· WTO is member-driven: All of the members make the decisions together.

· There is no delegation: Each member represents itself/full participation.

IV. Becoming a Member of the WTO

General Principles:

· Contracting Parties of GATT ’47 automatically become members of WTO. (Article 11.1)
· Least-Developed Countries: Undertake commitments and concessions only to the extent consistent with their institutional development, financial and trade needs, or their administrative and institutional capacity. (Article 11.2)

· Sponsorship: Former colonies come in with the schedule of the country they were formerly part of, or no schedule at all.

· Accession: (Article 12)
· Any state or separate customs territory possessing full autonomy in the conduct of its external commercial relations may accede.

· EX: China recently acceded.

· It takes a very long time to become a member. Various laws must be changed to come into WTO compliance.
	Steps for Accession to the WTO:

1. Become Observer (16.1)

2. Bilateral Talks with Member Countries to Fulfill Their Individual Demands

· Applicant member has to negotiate with all of WTO’s members, to fulfill their demands, before there can be a working party meeting to oversee membership.

3. Working Party Holds Meeting

· Working party takes all the bilateral deals and begins to integrate these agreements into a Protocol of Accession, which includes:

· Schedule of trading goods

· Schedule of services

· Other things, such as a request for the applicant to change its laws.

· A tariff schedule must be negotiated prior to membership because all of the existing GATT members lowered their tariff levels to join, so all of the new countries should enter at the same level the other members were at.

· The “Admission Ticket”: Have to lower tariffs as part of the process to get in.

· Prevents free-riding.

4. Working Party Spends Years Drafting a Protocol of Accession and Working Party Report.

· Working Party makes its decision by consensus. (Article 9(1))

· If there is no consensus, the Working party continues to deliberate and ask concessions from the applicant until there is a consensus.

5. Ministerial Conference Votes on Admitting Country by 2/3 Vote.

· Ministerial Conference Votes on Admitting Country by 2/3 Vote.

· Because there is already consensus in the Working Party, the 2/3 vote is basically a formality.


	China’s Accession to the WTO: Lardy and Chen Articles

1. Lardy: (Economic Argument) China’s accession is good for the economies of China and other countries. 

· It’s also good for the WTO to expand its membership.

· The additional “WTO-Plus” obligations imposed on China are good for ensuring the success of WTO’s mission.

2. Chen: (Legal Argument) Special provisions create a double-standard, making it more difficult for China to join than it was for the previous GATT members.
· WTO-Plus: Impose more stringent requirements – additional obligations -- on China than the previous GATT members.

· WTO-Minus: China must give up some of the rights entailed in the WTO agreement. (It’s held to different rules than states in similar positions.)

· Fear of Competition: The explanation for these special rules was a desire to curb the threat of competition from China.


V. WTO Negotiations on Trade Liberalization

	Trade Rounds:

· Benefits of the “Round” Concept:

· Because it is a bigger package, it is easier to get higher ranking people involved.
· Also because it is a bigger package, it is easier to address many issues and make a deal, because you can make trade-offs (more bargaining chips) to make a deal.
· Criticism of the Rounds:

· Harder to bring negotiations to a conclusion
· Because there are so many issues on the table 
· Because you need consensus to conclude a round.
· They take a very long time, and therefore it is more difficult to address pressing issues.


	Built-In Negotiation Procedures: Some agreements provide for re-negotiation.
· The GATS and Art. 20 of the Agriculture Agreement provide for re-negotiation procedures within the agreement. 

· EX: Article 20 of the Agriculture Agreement. 

· Negotiations are supposed to start one year before the end of the implementation period.

· Implementation Period: 6 years beginning January 1, 1995. 

· Thus, the new negotiations are meant to begin January 1, 2000.

· Thus, there is no need for a Doha Declaration because future negotiations are already planned.


VI. WTO Rules

Guiding Principles: 

· WTO Memorializes all agreements on goods and services by updating the tariff schedules.

· Changing WTO Rules: (Article 10) Requires change by consensus., though no amendments have been made yet.
· “Modalities” for liberalization. If a country changed its laws between rounds, it gets credit for liberalization efforts at the next round (multilateral/bilateral negotiation). (GATT Art. 19.3)
· GATT Principles Guide. The WTO is guided by the decisions, procedures and customary practices of GATT 1947, except where inconsistent with the WTO rule. (GATT Art. 16.1)
· WTO Agreements Control. If provisions of a multilateral trade agreement conflict with WTO rules, WTO rules control. (GATT Art. 16.3, Annex 1A: Interpretive Note on Multilateral Agreements on Trade in Goods)

· Conformity Clause. Each member must ensure the conformity of its laws with its obligations under the WTO and its annex agreements. (GATT Art. 16.4)
· The WTO does not allow individuals private rights of action. If Individuals Could Bring Private Rights of Action, the Member’s Own Citizens Could Bring Cases against It.
· Exception: Agreement on Preshipment Inspection (Article 4). 
· In a dispute between exporter and Independent Preshipment Inspection Panel, the exporter is given a private right of action.
	Conformity Clause: (GATT Art. 16.4) This is the only provision in the WTO agreement about compliance.
· It is still debatable whether WTO rules create obligations binding on its members.
· Some commentators feel that the agreement is merely a contract, and failure to meet its requirements only results in the payment of damages.
· The Article does not say what the role of the WTO Panel is.

· The U.S. reserves to domestic courts the ability to say what the law is (Marbury v. Madison), and this is the general rule for the functioning of the WTO Panel and appellate bodies.

· BUT, once the Panel has stated what the law is, it is unclear how that law should be enforced.


	Application of WTO Rules to Sub-National Governments: Understanding on Interpretation of GATT Article 24(12) 
· Applies to sub-national governments (states and local governments in the U.S.)…

· Each Member is fully responsible for the observance of all provisions of GATT ’94.

· This understanding of the GATT rule differs from the GATT rule itself, which states that each contracting party shall do its best to observe the provisions.

· The country has an obligation to comply, but where there are federal governments, the national government does not have the power to compel the composite states to comply with the WTO.

· The understanding makes each member nation responsible for the lack of compliance by its composite states.

· EX: Florida’s violation of WTO rules with regard to orange juice concentrate.


VII. Dispute Settlement

A. Process

Guiding Principles:

· Governed by the Dispute Settlement Understanding (DSU).
· Settlement: Even though a panel exists to make findings of law, there is always a push in the DSU for the parties to settle. (3:4, 3:7)
	Beginning a Dispute: Consultations. Consultations go on for at least 60 days, and if there is no resolution at the end of 60 days, the complaintant can request the establishment of a panel. (Art. 4)


	Three Bodies of Dispute Settlement Process:

1. Dispute Settlement Body (DSB)

· DSB establishes all rules and procedures of dispute settlement by concensus. (Art. 2.1, 2.4)
· DSB, composed of representatives from Member governments, must adopt the panel and appellate body’s decision (reports) before it can be enacted. (Art. 16.4)
· Reverse Consensus: DSB has an obligation to adopt the panel report unless 100% of the Members vote not to adopt the decision. (Art. 16.4)
· This is a very high threshold to meet, so panel reports are always adopted.
· This rule exists because if it were normal consensus, the losing party could always vote against adoption and the report would never be adopted.
2. Panels

· Panel cannot add to or diminish the rights of the parties under the WTO agreement. (3.2)

· Make findings of fact. (DSU Article 11)
· Standard of Review: (Article 11) An “objective assessment of the facts.”
· Somewhere in between deference and de novo review.

· Exception: Panels should defer to the national government in the context of antidumping disputes. (Article 17.6)

· Neutral and independent panelists (Articles 8:2, 8:9, 11)
· Parties make “written submissions” to panel prior to hearing. (Art. 12)
· May seek information and technical advice. (Art. 13)

· Proceedings are confidential. (Art. 14)
· Decisions are appealable. (Art. 17)
· Even after a legal judgment by a panel, there will still be negotiation between the parties on how to enforce the panel decision, because the panel is not an enforcement mechanism.

3. Appellate Body

· Scope of appellate body decision limited to issues of law (Article 17:6)
· Complete deference to the factual findings of the panel.

· Neutral and independent (Article 17:2)
· Both the winning and losing countries at the panel level, can appeal to the Appellate Body.


	Subject-Matter Jurisdiction of the WTO Panel: There is SMJ where there are disputes between members dealing with their rights and obligations under the agreement. (Article 1:1, 7:1, 7:2, 11)


	Personal Jurisdiction of the WTO Panel: Compulsory Jurisdiction. Every WTO Member is subject to the Panel’s jurisdiction. (Art. 1.1)


	Joinder: If multiple complaints are filed relating to the same subject-matter, a single panel will be created to hear the claims (Article 9).


	Fact-finding and Discovery in a WTO Case:

· The panel has a broad right to seek any information that it wants in considering a dispute before it. (Art.13)

· The panel can call on experts. (Art. 13)

· There is no system governing discovery in the DSU.


	Third Parties: Any member with a substantial interest in the dispute. (Article 10.2)
· Third Party Rights

· The right to receive submissions made by the parties to the dispute.

· The right to make submissions to the panel.

· The right to sit in on the oral hearings.

· Rights Third Parties Don’t Have
· The right to appeal. (17.4)

· Typically, any member can become a third party. No member that has petitioned to be a third party has ever been denied that right.


	Dissenting Opinions: There can be dissenting opinions, but they must be anonymous. (Art. 14.3, 17.11)

· As a result of anonymity, the panels are not liable for there opinions, so there is not much incentive to write dissenting or concurring opinions.

· Therefore, dissents are rare.




	Stare Decisis: Panel decisions can be followed by WTO panels on the basis of persuasion, but it is not controlling on the WTO panel’s decision. In practice, decisions of the Appellate Body tend to be followed.


	Davey Article: Problems Panels Face in Applying Prior Decisions
· The WTO Rules are unclear/vague, and both sides may have two interpretations of the rules that govern the controversy. 

· The Court should  try to use “issue avoidance” techniques to avoid interpreting inappropriate issues.

· Court wants to be careful not to overstep its interpretation of the rules, because it may add to the obligations of members (prohibited by DSU Art. 3.2).

· Ways to limit issues:

1. Standing requirements (limits parties who can bring an action)

2. Mootness/Ripeness (limits when cases can be brough/timing)

3. Political Question (limits categorically inappropriate cases)

4. Judicial Economy (limits what issues should be resolved in light of efficiency)


B. Implementation

Governed by DSU Art. 21: Authorizes initiation of a panel to determine whether there has been compliance to a particular determination of the panel or appellate body.
	Art. 21.5: (Pg. 369 in WTO). Where a violation has been found, and a Member has been given a reasonable period of time (under 21.3) has been provided, 21.5 provides for further procedures where there is a disagreement about compliance. Where possible, the original panel will act as arbiter of the dispute.


	Art. 21.3: Reasonable Period of Time. Approximately 15 months. The exact time is to be determined by the parties, or if necessary, through binding arbitration.


	WTO Method of Provision Interpretation: Look to the Vienna Convention on the Law of Treaties. 

· Textual analysis. (Look to a dictionary.)

· Context.

· Object and Purpose of the Provision.

· Effectiveness of the Remedy.


	Remedies: 

· All WTO: Only prospective remedies are allowed. T
· Thus, cessation of the illegal measure is the only remedy.  
· Stop doing the WTO illegal act, but the Member is not bound to pay for the injury giving rise to the suit.
· Exception: Subsidies Agreement (SCM) 4.7. 

· According to the panel in Australian Leather, there is the additional remedy of recapturing/repayment for non-recurring subsidies.
· Thus, retrospective remedies are permissible only in the case of non-recurring subsidies.
· Comment on Remedies and Distinguishing between Recurring and Non-Recurring Subsidies: Charnovitz believes the only difference is that a recurring subsidy is a series of one-time subsidies, and the remedy should be the same for both.


	Australia Leather, Report of the Article 21.5 Panel: Australia made a grant to the Howe Company of $30 million, which the panel found to be a prohibited subsidy under SCM 3.1. (Subsidy, not in law, but in fact.) In return for the grant, Howe was obligated under contract to meet certain export targets.
Meaning of “Withdraw the Subsidy Without Delay” (SCM 4.7): 

· Withdrawal of the subsidy includes repayment.

· Withdrawal of the subsidy = take away the subsidy completely.

· The whole amount of the subsidy has to be withdrawn.

· This necessarily states that there is some aspect of retrospectivity in remedies.

· It is inconsistent that remedies be prospective only. 

· Because you have to look back to some extent to asses the size of the subsidy and correct the harm.

· Prospectivity only makes sense with regard to cessation, because you just stop the harm in the future.


C. Enforcement and Sanctions

Governed by Article 22: Authorizes a panel to determine, after a Member has failed to come into compliance following an Art. 21.5 Panel, what amount of concessions may be suspended to punish the non-complying member.
	GATT Art. 23: Rules for the GATT Dispute Settlement System.

· Equivalent of what is today the Dispute Settlement Understanding.

· Occurs where a defendant member has nullified or impaired the benefit of another member, either through its actions or inactions.

· Art. 23.1(a) Violation Complaints: All of the cases we have studied this far under the WTO fall under this category. This is still good criteria for initiating a dispute action.


	Four Possible Outcomes in the Implementation Stage: Where a panel report finding a measure in violation of WTO Rules…

1. Full Implementation (DSU Art. 22.1): Compliance

2. Noncompliance and Retaliation (DSU Art. 3.7, 22.7)

· Most controversial (See Bird Amendment, Hormones Dispute)

· Basically, an authorization of sanctions.

· This is unique in the international organization dispute settlement arena.

3. Mutually Agreed Solution (DSU Art. 3.6): Settlement

4. Mutually Acceptable Compensation (DSU Art. 22.3)


	DSU Article 22: Where a Member has failed to come into compliance following a panel determination, the offending Member and injured Members are to negotiate appropriate compensation. Where that is not successful, an arbiter – the original panel – will make a determination of the proper level of suspension of concessions that will be proper to compensate the injured Members.
· Burden Scheme: WTO members are presumed to act in compliance with WTO rules.

· Thus, the complaining country has the burden of proof.

· In an Art. 22 proceeding, the measure being looked at is the injured Member’s determination under Art. 22.6 and 22.7 that the proper concession value is a certain amount. That means that the offending Member is the complaining member and bears the burden of proving that the value is too high. 

· The Arbitrator Determines the Proper Number/Value: Art. 22.6 and 22.7.

· Before the arbitrator makes a decision, the member has an opportunity to show its determination should be adopted.

· Counterfactual Method: Consider what amount of concerned product would have been imported in had the illegal regulation not been in effect.




	Arbitration of 21.5 and 22 Disputes: Original Panel

· Original panel does triple duty.

· Determines whether there has been a violation. (Art. 6)
· Determines whether there has been compliance. (Art. 21.5)
· Determines whether the level of concessions is proper. (Art. 22.6)
· Problems with this arrangement: Once a member loses a case, it is stuck with the same panel throughout the resolution of the dispute.
· Filing a new case against the retaliation, rather that requesting an Art. 22 Panel, is one way to get around this issue.
· Decision by the panel cannot be appealed.

· The decision of the arbitrator is final. (Art. 22.7)
· The decision of the panel, like a panel report, must still be submitted to the DSB for approval.


	Sequencing Problem: Article 21.5 and 22. (See pg. 305 of Text)

· Disconnect in the Law: There is nothing in the DSU procedures requiring a member to get a ruling on 21.5 compliance before seeking compliance under 22.6.

· Resolving the Disconnect: Nothing’s been done, so members will make bi-lateral agreements to determine dispute settlement procedures.

· There have been proposals within the DSB to fix the sequencing problem, but none of that language has been adopted and integrated into the WTO because of compliance.

· Instead, the governments have implemented bi-lateral procedural agreements to determine that they will seek 21.5 rulings before seeking Art. 22 enforcement.


	EC Hormones Arbitration Summary: US had been retaliating against the EU for its prohibition on the importation of hormone-grown beef. US seeks $202 million in suspended concessions.

· Why is the US Only asking for $202 Million? There is a Tariff-Rate Quota in effect. The numbers sought by the US in sanctions because the EU limited the amount of total meat that could be sold to the EU.

· How Do You Convert the $116 Million in Lost Trade into a Retaliation Number?

· Hit List: US claimed it would put 100% tariffs on various products on a “hit list” it submitted to the arbitrator.
· Prohibitive Tariff: The remedy is the 100% tariff (number presumed to be a prohibitive tariff).
· With a 100% tariff, none of these products will sell.
· The amount of retaliation is not the number the US treasury is going to get, but the amount of trade that is going to be blocked.


VIII. Bindings

Binding: Governments promise not to set their tariffs higher than the binding.

Guiding Principles:

· The central obligation in GATT is to limit tariffs to a specified maximum. (GATT Art. 2)

· Bindings are used as the instrument of tariff negotiations in the WTO.

· These are not actual tariff rates, but the limitations on tariff rates that the countries submit to, locking in Member tariff commitments.

· Tariff bindings are agreed to in the course of trade rounds.

· Whatever is put in the bindings is an MFN Commitment: Once the bindings are reached, those bindings apply to ALL members.

· Transparency: Once a country posts its bindings, they are published and available to all GATT contracting parties.
· A country cannot treat governments less favorably than what’s in a country’s bindings. (GATT (2:1) and GATS (16:1))

· Differs from MFN because it is not how you treat members as compared with other members, but how you treat members with reference to your own schedule.

· Interpretation of Tariff Schedules. It is not the expectations of the complaining party, but the words of the treaty that govern determination of the treatment required. (LAN Case)
	Reasons for Binding:

· Reduces Risk/Predictability: Countries and private entities know what the tariff ceiling with other countries will be.

· Flexibility: This approach is more advantageous than agreeing on a uniform tariff, because it leaves governments the ability to particularize their tariffs in response to varying capacity for different products or to protect their domestic manufacturers.


	Actual Tariff Schedule v. Bindings:

· Actual tariff schedule is the one that is charged by the importing country and imposed by customs.
· Within the binding, states still retain the ability to determine what tariff it would like to impose, based on its domestic needs.

· Preserves autonomy and sovereignty.

· Harmonized Tariff Schedule: The bindings are the tariff schedule filed with the WTO.  

· This is part of the accession agreements for developing countries in the GATT era (1947-94).

· Doesn’t require liberalization, only setting maximum levels as a baby step.


	How to Change Bindings: (Pg. 354) Lists the manner whereby countries can change bindings by negotiating new bindings or creating new bindings in exchange for some form of compensation. Including…

· New Negotiations: Negotiations for accession of new members, bindings resulting from a negotiating round, ad hoc basis.
· Renegotiations, Modifications, Rectifications: Reopening every 3 years (Art. 28.1), Special Circumstance Renegotiations (Art. 28.4), Reserved Renegotiations (Art. 28.5), Compensatory renegotiations due to formations of customs union or free trade area (Art. 24.6), Renegotiations by developing countries (Art. 28.7)…


	LAN Case (U.S. v. EU): (pg. 351) Interpretation of Tariff Schedules. Whether the EC tariff being imposed on certain computer equipment was in conformity with the EC schedule? H: It is not the legitimate expectations of the complaining party, but the clear language of the treaty, that govern determination of the treatment required. (Cites to VCLT method of treaty interpretation.)


IX. Most-Favored Nation Treatment (MFN)

Guiding Principles:

· Unconditional treatment. The favor that you accord one country must be applied unconditionally to the like products of all Member nations.
· MFN applies to imports from ALL WTO countries equally. (EC Bananas)
· A WTO Member is obligated not to charge a WTO member country a better tariff rate than ANY other country (including non-members).
· Actual Tariffs: Actual tariffs are what is at issue in GATT (1:1) and are of concern in MFN violation cases.
· There is no MFN obligation to non-Members of the WTO.

· MFN In Three Major Agreements:

· Article 1.1 of GATT.

· Article 2 of GATS.

· Article 4 of TRIPS.

· Fundamental Issue in MFN Cases: Whether the two products in dispute are “like” products such as they should be treated the same between different countries (same tariff rate).

· Doctrine of Legitimate Expectations: If the importing country does not give the exporting country the treatment that country expected, then that will be a non-violation compensable under GATT Article 23.
	Value Provided by MFN:

· Transparency/Predictability: Both governments and private actors are better able to predict tariffs.
· Promotes Trade Liberalization.

· Fairness: Avoid disputes through equal treatment and non-discrimination.
· Simplification: There is no checking of whether tariff schedules have change or complicated calculation of avoiding penalties – it’s all there on one schedule.


	Problems with MFN:

· Free-Rider Effect: Countries won’t give concessions because everyone has to meet the same standard.

· Disturbs Foreign Policy: Removes foreign policy discretion from governments who wish to use their tariffs as a means to promote human rights or other policies.


	Exceptions to MFN in GATT: 

· GATT Art. 24 (regional trade agreements)

· GATT Art. 20 (public policy)

· GATT Art. 21 (national security)


	Difference between MFN in GATT (Art. 1:1) and GATS (Art. 2): 

· Similarities:

· Both require “like” products/services to be treated similarly.

· Differences: 

· Provision of exemptions in GATS does not exist in GATT.

· GATT provides MFN for products, and GATS provides MFN for services and service providers (broader than GATT).


	Two-Step Analysis of Whether there has been an MFN Violation of GATS Art. 2.1: (Canada Autoparts)

1. Is there “trade in services”?

2. Does the measure at issue “affect” trade in services?

· In determining whether the measure “affects” trade in services, construe GATS to have a broad reach.


	Comparing Bindings and MFN:

· GATT Article I: MFN (about the actual tariffs that are imposed)

· Cannot charge another WTO member country a higher tariff than is imposed on ANY other country (member or not).
· GATT Article II: Bindings (maximum limitation on tariffs)

· Each contracting party shall accord to the commerce of the other contracting parties treatment no less favorable than that provided for in the GATT schedule.

· Government is obliged to adhere to this schedule, and this schedule applies to all member countries.


	HYPO: Country A has a 10% tariff on widgets from country B, and a 5% tariff on widgets from country C. Is there a MFN violation? (GATT applies)

· Rule: A country cannot exceed its bindings.

· If A’s binding for widgets is 15%, then A has not violated its binding under the WTO schedule.

· Rule: 

· Actual tariffs are what is at issue in GATT (1:1) and are of concern in MFN violation cases.

· The tariffs listed in the hypo are the actual tariffs that A is imposing.

· The validity of these tariffs depends on whether the countries are parties to the WTO.

· There is no MFN obligation to non-parties.

· However, a WTO nation is obligated not to charge a WTO member country a better tariff rate than ANY other country.

·  Cannot charge a non-party less than it charges a party country, or some WTO countries better tariff rates than others.  


	Regime for the Importation, Sale and Distribution of Bananas (EC Bananas Case): EC had a preference program, that the bananas from their traditional supplying countries were getting better treatment than other importers. EC Argument: (Separate Regime Argument) We have a regime for these traditional suppliers, and then a separate regime for all other bananas. Thus, the MFN requirement should be applied individually to each regime. Holding: Cannot subdivide MFN treatment. Importance: MFN applies to imports from ALL WTO countries equally.


Resolving MFN Claims: Unroasted Coffee Case and Dimension Lumber Case

	Factors to Look at to Determine “Like” Products that Should Fall Under Same Actual Tariff Schedule:

· Are the products sold together, such as in a blend? (Spanish Coffee)
· Are the products generally considered the same product by consumers? (Spanish Coffee)


	Unroasted Coffee Case (Brazil v. Spain): Leading case on treating as like products, products that had different tariff classifications. Spain imposing a different tariff on coffee depending on various organic factors, such as its geography, cultivation and aroma. Issue: Whether the unroasted coffee from one country was different from the unroasted coffee of another. Holding: The different coffees were “like” products.
· Rationale: 

· The beans are sold as a blend.
· Coffee is generally accepted as the same product.
· Charnovitz says this case would be a much closer call today: Now the market for coffee differentiates on very subtle traits, such as geography and how the coffee is grown.


	Dimension Lumber Case (Canada v. Japan): Canada challenged that Japan charged different tariffs for the same quality lumber. Specifically, it wanted the same 0% tariff on dimension lumber that Japan put on similar types of lumber, used for similar purposes. Japan had different tariffs on different lumber, based on factors it claims made the lumber not “like” products. 
· Canada’s Argument: Japan should treat all dimension lumber the same.

· Canada failed to prove “likeness”

· Canada likely didn’t argue likeness because it was worried about reciprocity – that it had all sorts of distinctions in its code that it did not want abrogated.

· Japan’s Argument: Japan contended that it does not have a tariff classification for dimension lumber, and the panel found that Canada cannot invent new categories for Japan’s trade code – it must work within Canada’s trade code.

· Holding: Because Canada did not argue its case well, the panel found for Japan and held the lumber was not a “like” product.
· Importance: Charnovitz notes that the above two cases have been considered incompatible, but he argues that they are consistent to the extent that the panel in the Lumber Case would have likely found for Canada had it argued its case better.


Doctrine of Legitimate Expectations
	Doctrine of Legitimate Expectations: If the importing country does not give the exporting country the treatment that country expected, then that will be a non-violation compensable under GATT Article 23.


	Treatment by Germany of Imports of Sardines: 

· Holding: The Norwegian Government is justified in expecting the four preparations of sardines the same because it had a reasonable expectation Germany would do so. 

· There was not a violation of Article 1, but rather a reasonable expectation on Norway’s part that Germany would not treat the preparations less favorably.


X. National Treatment

	National Treatment Clause: Internal taxes applied to the imported product, cannot be in excess of the taxes imposed on the domestic “like” product.


Guiding Principles:
· National Treatment in the WTO:

· GATT Art. 3.
· GATS Art. 17.
· Scope of imports covered between GATS and GATT is different:

· GATT covers ALL imported products.

· GATS applies just to services in the schedule. (narrower rule)

· National Treatment Claim has got to be predicated on the fact that the import once inside the market, is not being treated as well as a “like” or substitutable product in the domestic market.

· There need not be any actual domestic product, if the law is facially in violation of Art. 3. (e.g., imports will be sold at 10% higher price than domestically-produced product).

· Benefits of National Treatment: Prevents Circumventing of Tariff Commitments. If governments were able to place internal taxes on imports higher than the domestically-produced product, this would have the effect of placing a protectionist tariff on the imports.
· Drawbacks of National Treatment: Restricts the Sovereignty of a Government. Prevents use of taxes in certain circumstances when trying to promote domestic policies and improve domestic economies.
· States should be deserved the flexibility to exercise taxes and regulations to protect domestic producers and improve its economy.
· GATT Art. 3 is not about tariffs, it’s about internal taxes and regulations.

· Scope of National Treatment: 
· National treatment is generally about how a product is treated, once it crosses the border.

· However, if there is a domestic policy that prevents a product from coming into the country, this will also be treated under Article III National Treatment policy.

· Border Tax Adjustment: This sort of adjustment is permitted on the principle that imports must be taxed to come into compliance with the taxes domestic producers face.
· National Treatment is Not About Trade Impact, It’s About the Ability to Compete on Equal Footing: So any different treatment is going to be a violation of Article III.4 even though it might not actually diminish exports. (Korean Beef)
· See page 492 for analysis of modern interpretation of Article III (National Treatment).

	GATT Article 3:

(1) Internal taxes, regulations, other internal charges, and requirements affecting internal sale should not be applied to imported or domestic products so as to afford protection to domestic production.
· Not a rule that can be violated in itself, but rather is a principle that infuses the other parts of Art. 3. 

(2) Tax Policy. (Divides into First and Second Sentence.)
· If a government places a different, less-favorable tax on products made abroad, versus “like” products made domestically, then the tax on the domestic product would be a violation of Article 3.

· First Sentence: “The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products.”

· Per se violation where like products.

· Second Sentence: “Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.” 

· Only inquire as to an alleged violation of the second sentence, once it’s been determined there is no violation of the 1st sentence.

· Ad Note: You can be inconsistent with the 2nd sentence only where competition was involved between the taxed product and a directly competitive or substitutable product which was not similarly taxed.
· Where these circumstances exist, you can get an Art. III(2) second sentence violation.
       (4) Regulations. The imported product should be acored treatment no less favorable than that accorded the like product. (See Italian Agricultural Machinery Case: “Affect” is interpreted liberally.)


	Analysis Under GATT Art. 3.2 First Sentence: Where “Like” Products. 

· Have to determine whether “like” products.
· Likeness is determined by weighing factors, such as product’s end-use, consumer taste habits, property, nature, quality, and tariff classification.

· Accordian Concept: Construe likeness narrowly because there exists a second sentence which gives a broader application of the Article.

· Intent does not matter in determining whether the products are “like products.”

· And have to show that imported product has a tax “in excess” of the domestic product.

· Any higher tax, no matter how incremental, would be a violation.


	Three-Part Analysis Under GATT Art. 3.2 (Second Sentence): Only do second sentence analysis where you’ve already determined no violation of the first sentence. 

· Are they directly competitive or substitutable products? 

· Look at the market to determine.
· Substitutability: Would a consumer look to price or availability to determine whether to buy one or the other?

· Are the products similarly taxed?

· The difference in taxation may not be de minimus. 

· Requires taxes not be similar, rather than merely “in excess” as the first sentence requires. 

· So as to afford protection to domestic production.

· The design, the architecture and the structure of the measure reveal its protective application.

· Do not consider intent of the tax.

· EX: That the taxes are so much higher for the imported products reveals a protective design.


	Two Types of GATT Article 3 Discrimination:

· De Facto/Implicit Discrimination: Compare the actual treatment given to see what effect the domestic laws are actually having.
· Look at the burden the taxes have on the import. 

· OK if the law itself states that certain imports pay higher taxes that domestic products do not have. 
· EX: Border Tax Adjustment: This sort of adjustment is permitted on the principle that imports must be taxed to come into compliance with the taxes domestic producers face.
· Facial de Jure/Explicit Discrimination: The law on its face is fundamentally unfair.

· High tax on imports, low tax on domestic product.

· Does not matter if the Member does not produce the imported product domestically, because the tax scheme is facially unfair.


GATT Art. 3.2 Cases

	HYPO: A WTO member has an excise tax (domestic tax).

· The tax is 15% on foreign apples.
· 0% tax on domestically produced apples.
· Is the tax an Art. III(2) violation? YES.
· Other issues:
· Article 20 provides exceptions.
· What if A does not domestically produce apples?
· This is not relevant to the analysis.

· The law, on its face, violates Article III(2) without knowing how many apples member A has.

· What if you are attorney to a country that does not have a domestic apple production?

· Re-write the language to say “all apples are taxed at 15%.”

· Thus makes the tax equally applicable to everyone.

· It does not matter that, in practice, this tax only affects foreign producers.


	HYPO: WTO Member A has the following excise tax:

· 15% on apples from USA

· 10% on apples from other countries

· 0% on domestically produced apples

· What WTO/GATT violation might exist?

· Violates GATT Art. 1.1: USA is being treated less favorably than other countries. 

· Violates GATT Art. 3.2: Places higher tax on imports than on domestically-produced “like” products. 


GATT Art. 3.4 Cases
	HYPO: Taxed imported product is apples, which are not domestically produced. The country does domestically producer pears, and the excise tax on pears is 0%. 

· Is this a violation of GATT Art. III(2) second sentence? NO

· Art. 3.4Analysis:

· Are they similarly taxed?

· Not similarly taxed.

· Are they directly competitive or substitutable products.

· Not clear. Have to look at the market.


	Italian Discrimination Against Imported Agricultural Machinery: (GATT Art. 3.4 Case) Britain challenged the special credit terms given for the purchase of Italian agricultural machinery is a de jure violation of Art. 3 because it treated imports differently from domestic machinery. Holding: Because the credit terms favor the ability to the domestic product to be bought over the import, this activity is in violation of Art. 3.4. Importance: GATT Art. 3.4 applies to all requirements relating to the sale of imported products.

Panel’s Analysis: 
· Credit Arrangement Argument. Italy contends that GATT Art. 3 does not apply to credit arrangements, only to trade itself.

· Article 3.4 provides that a domestic measure that “affects” the ability of an imported product to be bought or sold in your country, will be treated as a regulation coming into the behavior proscribed by Art. III.

· Because the credit terms favor the ability to the domestic product to be bought over the import, this activity is in violation of Art. 3.4. 

· Subsidy Argument. Italy contends that this is a form of subsidy given directly to the manufacturer, legal under GATT Art. 3(8)(b).

· Doesn’t fit with Art. 3(8)(b) because the subsidy in fact goes to the purchaser of the product, not the manufacturer.


	United States – Section 337 of the Tariff Act of 1930: (This is a case against the law, as such, not about a specific product.) The law gave complaining parties claiming patent violation of imported products, a right to choose which forum it wished to bring its case in – it could even chose to bring the claim in both. This also resulted in a different procedure being available to the claimant. H: The law is a violation of Art. 3.4. The Panel stated that the Italian Case controls because the laws “affect” the internal sale of imports.

Central Point that Makes This Case Easy for the Panel: The fact that the domestic claimant had a choice and the exporting country did not, gave the domestic claimant a clear advantage over the foreign party. (facial violation)

GATT Art. III(4) TEST: Is the treatment given the foreign product/manufacturer less favorable than the procedure/treatment for domestic goods?


XI. Regional and Bilateral Trade Agreements

Guiding Principles:

· Conflict between Bilateral/Regional Trade Agreements and WTO Rules: Regional agreements may violate MFN provisions.
· Why These Agreements are Part of the WTO: 

· The WTO wants to promote trade liberalization in anyway it can.
· Political Reasons: The WTO cannot tell sovereigns who they can enter into agreements with.
· Rules in GATT Art. 24(5) and 24(8) (customs unions and free trade areas): The WTO/GATT has never said that a bilateral agreement ever violates these rules. Shows these rules aren’t policed very well.
· Two Prisms of Bilateral Agreements: Trade Creation (good) v. Trade Diversion (bad).

· Article 24.5 requires actions that would otherwise be in violation of GATT, to be necessary to the formation of the customs union or free trade area. (Turkey Textiles Case)
· A bilateral treaty is not a good defense to a charge of discriminatory treatment. (Canada Autoparts))

	Customs Union: (GATT Art. 24.5(a)) Members of customs union must have the same external tariffs on products imported into the customs union, as well as the same internal tariffs on all goods traded within the union. 


	Free Trade Area: (GATT Art. 24.5(b)) Members of a free trade agreement must have the same internal tariffs on other members.


	GATT Article 24: Provides an Exception (especially to MFN provisions) to Customs Unions and Free Trade Areas.
· Generally, exceptions under Article 24 are permitted and rarely challenged.

· However, with the institution of the dispute resolution body, there may be more disputes, such as the case below.


	GATT Article 24 may justify a measure which is inconsistent with certain other GATT provisions ONLY IF two conditions are fulfilled: (Turkey Textiles Case)

1. The party claiming the benefit of the Article 24 defense must demonstrate that the measure at issue is introduced upon formation of a customs union that fully meets the requirements of subparagraphs 8(a) and 5(a) of Article 24.

2. The party must also demonstrate that the formation of the customs union would be prevented if it were not allowed to introduce the measure at issue. 


	Turkey Textiles Case (India v. Turkey): India claims that Turkey had placed quantitative restrictions on imports from India on 19 different categories of textiles and clothing products. India brings suit against Turkey because this is a NEW restriction that violates GATT, in addition to the restrictions that EC already had approved by GATT. Turkey claims it is adopting the same restrictive practices of the EC, to become a member of the customs union. The EC wants Turkey to do something to make sure that it is not just a middleman to allow in imports that otherwise would be subject to the quantitative restriction. 
· Sections of GATT that India Claims Turkey Violated: GATT Article 11. “No prohibitions or restrictions, other than duties, shall be instituted or maintained.”

· Turkey’s Defense: This practice of quantitative restrictions falls within the customs union exception within Article 24.5(a).

· Appellate Body’s Interpretation of Art. 24(5): This section requires that it inquire whether the practice was necessary in order to become part of the customs union.

· Holding: There are possible other practice that would allow it to enter the customs union without violating GATT (i.e., by marking the origin of the textiles on the product “foreign”), thereby allowing the EC to keep the products out of its territory.


XII. Public Policy Exceptions

Guiding Principles:

·  SEQ CHAPTER \h \r 1GATT Policy Exceptions Articles 20 and 21 (POSSIBLE DEFENSES)

· Art. 20: General Policy Exceptions

· Art. 21: Security Exceptions

· GATT Article 20 Chapeau: The Chapeau limits the exceptions under Article XX, not allowing the exceptions to hold where the practice is “arbitrary or unjustifiable.”
· It is not right to use an import ban to protect the people and environments of foreign nations under 20(b) or (g). (Tuna Dolphin Case)
· Purpose of Exceptions: Intended to preserve sovereignty to any extent possible.  Also intended to make sure that trade does not interfere with national security.  Article XX is there to make sure that countries will be able to use a trade measure that they would not otherwise be able to use because of potential violations of MFN or national treatment.
· Key difference between GATT 20 and 21:

· The absence of the chapeau in Art. 21 (and its discrimination test) makes it easier to apply than Art. 20.  
· Art. 21 is a subjective test (dependent upon the discretion of the party taking the national security exception).
· Security concerns are of more fundamental importance, and thus the exceptions are easier to invoke.
· Art. 20 can be determined objectively by panels, however, panels are not empowered by the provision of Art. 21 to determine whether action taken in the interest of national security is acceptable.
	GATT Article 20: General Exceptions

· Allows members to use a trade measure that they would not ordinarily be allowed to use so long as they do not constitute “arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade.” (Chapeau)
· The chapeau limits the circumstances and nature of exceptions that may apply.

· Exceptions Include:

(k) To protect public morals.
(l) To protect human, animal or plant life or health.
(m) Relating to the importation or exportation of gold or silver.
(n) Necessary to ensure compliance with laws or regulations which are not inconsistent with GATT provisions.
(o) Relating to the products of prison labor.
(p) Protection of national treasures.
(q) Conservation of exhaustible natural resources (must complement similar domestic measures).
(j) Essential to acquisition or distribution of products in general short supply. (subject to some limitations.


	 SEQ CHAPTER \h \r 1ASBESTOS CASE (General Policy Exceptions/Defenses based on Health Concerns)

Issues:  Whether the Panel is qualified to assess the credibility and weight of scientific evidence presented before it, and whether the measure at issue was “necessary” to protect public health within the meaning of Article 20(b).  Arguments: Canada alleged that this import restriction was also a violation of GATT Art. 3(4) (national treatment).  The EC alleged that it was not and furthermore that Art. 20(b) allows the ban on importation of asbestos. Panel Decision: The Panel said that XX(b) allowed a ban on importation of asbestos, even though asbestos was a like product and normally would be a violation of Art. 3:4. Appellate Body Decision: Art. 20(b) defense was applicable, but that asbestos was not a like product to one used in France.

Art. 20(b) Inquiry: For the EC to invoke Art. 20(b) defense, it must show…

1. Whether it is within the scope of the exception (whether the good is a hazard to human, animal or plant life), and second, and…

2. Whether the action that the EC took is necessary (is there a reasonable alternative).
The Appellate Body held:

1.  French measure is in the range of policies covered by Art 20(b). 

· The Appellate Body would not overrule that determination unless the panel had clearly exceeded the bounds of its discretion.  

2.  French measure is necessary. 

· France’s chosen level of health protection is to halt the spread of asbestos related health risks.

· No alternative measure reasonably available to achieve France’s objective. (Easier to find necessity) 


	United States Import Prohibition of Certain Shrimp and Shrimp Products: U.S. placed an import ban on shrimp which violated Article 11, but U.S. claimed an exception under Article 20(b) and 20(g). Possible violation of Article 11 (quantitative restrictions) and Article I (MFN), but because U.S. conceded these violations, the only issue was whether it had a defense under Article 20. Holding: Unjustifiable discrimination. The application and cumulative effect of the trade restriction on shrimp fished without TEDs (turtle-protecting technology), creates such differences across members that the treatment is “unjustifiable discrimination” between exporting countries desiring certification in order to gain access to the United States shrimp market within the meaning of the Chapeau to Article 20.  Importance: Analyzes the GATT Article XX Chapeau and how it conditions Article 20 exceptions.
Appellate Body’s Analysis: Factors Considered…

· Rigid Application of Laws: The U.S. was applying its laws in a rigid way, that excluded countries that did not conform with the exact procedure, without consideration of other efforts made by the members to reach the same policy goal of preserving sea turtles.

· U.S. had negotiated with Inter-American governments to protect sea turtles, but it had not negotiated with other member nations.

· Court found that this difference in negotiating strategy was discriminatory.

· Different Length of Implementation Period: The implementation period was significantly different between Latin and Caribbean Countries (3 years) and all other countries (4 months).


	Tuna Dolphin Case: Said that it is not right to use an import ban to protect the people and environments of foreign nations under 20(b) or (g).

· This holding was never adopted by the General Body, but it is still highly-regarded by developing countries.

· The Shrimp Case distinguished itself from the Tuna Dolphin Case by finding that the migratory nature of the sea turtles gave the U.S. a valid interest, since these turtles may sometime be in U.S. waters.


HYPOS Regarding Public Policy Violations: U.S. Laws

	Dog and Cat Fur

· Import ban on all dog and cat fur.

· Violates GATT Art. 11(1)

· There may be an exception, however, under… 

· Art. 20(a) Public Morals.

· Problem: Public Morals may be difficult to show. They are subjective and it may be difficult to prove that it is “necessary”.

· Art. 20(b) Protect human, animal or plant life or health.

· Definitely helps preserve cat and dog life.

· Problem: Issue of whether Art. 20 extends to a nation’s protection of foreign dogs or cats.

· Art. 20(g) Deceptive Practices

· Problem with dog and cat fur being marketed as other fur products.

· In concert with Art. 20(d): Could argue that the prohibition is necessary to come into compliance with domestic laws or regulations.


	Wild Animals

· Ban on importation of wild mammals or birds in violation of the foreign law. 

· Violation of GATT Art. 1I(1) (quantitative restriction) or Art. I (MFN).

· There may be an exception under Art. 20(b), to protect human or animal health or welfare or Art. 20(d) to secure compliance with laws and regulations.


	 SEQ CHAPTER \h \r 1Burmese freedom

· WTO violation: Art. 11:1 because it generally bans products from Burma

· Possible exception:
Article 21(b)(3) because non-democratic regimes may be considered a threat to the national security of the United States of America or because the situation in Burma may be characterized as an emergency in international relations; 21(c) where the US action may be considered consistent with its obligations under the United Nations Charter for the maintenance of international peace and security.  (Plus there is no chapeau in Art. 21, so there are not many restrictions in the language of the article).  Article 20(a) and Article 20(b) are also possible exceptions.

· Counter argument:
Article 20 might not apply because they attempt to protect some value in another country (such as promoting freedom and democracy in Burma), where Article 20 extrajurisdictionality is yet to be determined.


	Liberian logs and timber

· WTO violation: Art 11:1 because the import ban on particular goods related to the Taylor regime, such as round logs and timber from Liberia, and notwithstanding any contract (section 2) is a quantitative restriction; Art. I could also be an area of violation because they attach only to logs from Liberia

· Possible exception: Not a member of the WTO, but assuming Liberia was a member, Art. 11(b)(ii) could be an exception.

· Counter argument:
Why is timber the good that is banned, when the question is something of arms control, and second, why did the US block goods for which it has a domestic market?


XIII. Safeguards

Guiding Principles:
· Fair trade imports can be kept out using safeguards as a means to protect domestic industry from import competition.

· There must be increased imports, that cause serious injury in the domestic industry that produces like or directly competitive product.

· Remedy: A tariff or quota will be placed on imports in that industry to protect the domestic industry from competition.

· Safeguards are the preferred remedy to CVDs – seen as an efficient remedy for breach of contract.

· Unforeseen developments are a prerequisite to applying a safeguards analysis under Art. 4.2, even though it is not mentioned in the Safeguards Agreement, only GATT Art. 19, which was never followed.
· A safeguard has not been found yet that was held to be WTO consistent.
· Purpose of Safeguard:
· Serve to compensate those who suffer from trade liberalization.
· Safeguards restore competitiveness by increasing profits for ailing firms, thus allowing them to invest in new technology.
· Serve as safety valves to relieve political pressure toward protectionism.
· GATT Art. 19: Increased imports must injure producers of “like or directly competitive products.”

· Like or Directly Competitive: Those articles which, although not substantially identical in their inherent or intrinsic characteristics, are substantially equivalent for commercial purposes – are adapted for the same use. (Wood Shakes or Shingles: ITC)
	Article 2.1 and Article 4.2 of Agreement on Safeguards

· 2.1: Conditions when safeguards are appropriate

· 4.2: Analysis procedure to determine serious injury or threat thereof


	Three-part test to determine serious injury or threat thereof warranting Safeguards: Article 4.2
· Ascertain Injury (4.2(a))
· Rate and amount of increased imports

· Share of the domestic market

· Sales production, productivity, capacity utilization, profit and jobs.

· Like or Directly Competitive Product (Art. 2)

· Like: Like articles are those articles which are substantially identical in inherent or intrinsic characteristic (i.e., how made, appearance, quality, texture, etc…). (U.S. Trade Act)
· Directly Competitive: Those articles which, although not substantially identical in their inherent or intrinsic characteristics, are substantially equivalent for commercial purposes – are adapted for the same use. (Wood Shakes and Shingles: ITC)
· Factors for the Court to Consider: (Wood Shakes and Shingles: ITC)
· Productive facilities

· Manufacturing process

· Markets for the products at issue

· Serious Injury (4.2(a))
· “Significant overall impairment” of industry
· Factors to Consider to Determine Serious Injury: (Nonrubber Footware: ITC)

· Significant idling of productive facilities of domestic industry

· Inability of a significant number of firms to carry out production operations at a reasonable level of profit

· Significant unemployment or underemployment within the domestic industry

           ( But, the presence or absence of any factor is not necessarily determinative.

· Causation (4.2(b))
· Causal link between increased imports and serious injury of domestic industry.
· Test in U.S. Law for Causation: The imports must be a “substantial” (not less than any other) and “important” cause of the injury.

· Non-atribution: The administrative authority cannot attribute to the importer other factors that may have caused the injury.

· The imports have to be more important than any of the other causes alone.


	Unforeseen Developments: Safeguards only apply to unforeseen developments. 
· There is no definition of analytical standard that defined unforeseeable developments, so a court will determine if this standard is satisfied individually.
· GATT Art. 19(1)(a): Importing Member bears the burden of foreseeing changes in market conditions. 
· Safeguards Agreement: Does not mention unforeseen developments. 
· “[T]he two texts must be read harmoniously…”
· Under WTO, a member has to read GATT and the Safeguards Agreement together.
· Hierarchy: (Interpretive note to Annex 1A: pg.16) In the event of a conflict between GATT ’94 and Safeguards, Safeguards should prevail.

· There is no conflict here that would trigger this rule.
· Therefore, the rule is that you have to follow both agreements.


	Case on Imports of Lamb to the United States: U.S. identified 7 causes for injury justifying safeguards.
H: U.S. failed to comply with requirements regarding “unforeseen developments.” 

· Unforeseen developments are required in GATT’s safeguard provision (Art. 19), but not in the Safe guards Agreement. Because there is no conflict, the two agreements apply together and unforeseen developments is read into the Safeguards Agreement.

· There must be an analysis: This case stands for the principle that the ITC must do more than just claim it’s not attributing other factors, it must analyze the potential other causes to show the imports must be the most important factor


XIV. Antidumping

Guiding Principles:

· Definition of Dumping: Selling for export at below home-market prices (price discrimination) or at prices insufficient to cover the costs of the goods sold (below-cost sales).

· Price Discrimination: A seller is able to identify separate markets for its product and charge a higher price in the market that attaches a greater utility to it.
· Below-Cost Sales: Selling a product for cheaper than it cost you to make in both the domestic market and the foreign market.

· Dumping Margin: Dumping occurs when the Export Price (EP) of the product in the consuming country, is less that the Normal Value (NV) of that product (or like product) in the exporting country.

· Equation for Dumping Margin: 

NV minus EP  X 100 = Dumping Margin

       EP

· If the domestic sales in exporting country are below-cost sales, or to related industries, they are deleted from the equation. 

· Dumping per se is not actionable under WTO rules. To impose a dumping duty, a government must also find that the dumping causes injury to the domestic industry producing the like product. (AD Arts. 3,4)
· Only Mandatory Provisions are Per Se Violations: If there is a law that is mandatory, it can be a violation. But if the law is discretionary, the law itself is not a violation until the action is actually taken. Thus, the WTO will only rule on provisions that are mandatory as per se violations.
· “Law as Such” Principle: The law had been around since 1916, and since no suits had been brought under the law yet, the WTO should wait until an action arose to find a violation.

· Conformity with Domestic Laws: (Antidumping Agreement Art. 18(4)) Members should take all actions necessary to ensure conformity of domestic laws and procedures with the provisions of the Antidumping Agreement. (See Antidumping Act of 1919 Dispute)
· Interface Theory: There are different economic systems around the world, yet the people in these countries will want to trade. So there must be a system to act as an interface for various countries to trade.
· Antidumping is an interface, enabling people to trade, but also to test the trade as positive for the other country.

	Antidumping Agreement and GATT Art. 6

· Need to show:

· Dumping: Price of the product in the consuming country is greater than that in the exporting country. (Antidumping Agmt. Art. 2)

· Defining Domestic Industry: “The producers as a whole of a domestic like product” or those whose output constitutes a “major proportion” of the domestic production of the like products.

· Material Injury. (Art. 3)

· Significant increase in dumped imports. (Art. 3.2)

· Significant price undercutting or effect of depressing prices to a significant degree (Art. 3.2).

· Analysis of these two requirements includes evaluating all relevant economic factors having an impact on the industry, including sales, profits, output, market share… (3.4)

· Injury Test: To impose antidumping duties, the importing nation must determine that there has been material injury, or threat of material injury to the domestic industry producing the like product, or that the imports are materially retarding the establishment of a domestic industry.

· Material Injury Easier than Substantial Injury (for safeguards). There is no requirement that the “causes” of injury be compared with other causes to determine which is the most important.

· Causation: Dumping must cause the injury to the domestic industry producing the product.  (3.5)

· To determine, must examine all relevant evidence before the authorities, including volume and prices of imports not sold at dumping prices, patterns of consumption, and trade-restrictive practices.


	Safeguards v. Antidumping Duties

· An antidumping duty is preferred because:
· Easier to get.

· It is a right – if you qualify for it you can get it.

· Where a safeguard is discretionary – it is a political decision.

· Material injury is easier to show than serious injury.

· The causality test is different.

· For safeguards, the import must be a substantial cause.

· But for a AD duties, it just must be A cause.

· Don’t have to show increased imports for AD inquiry, but have to show for safeguards.

· An industry might choose a safeguard because:

· Don’t have to prove some illegal activity (i.e. unfair price structure/dumping).

· There is no exact upper limit in relief for a safeguard, but AD duties are limited to the amount of dumping.

· AD duties target the exports from a particular company, but safeguards target ALL of the products from ALL of the countries shipping them.

· The industry does not have to choose, it can petition for both AD duties and safeguards.


	William J. Davey, Antidumping Law: A Time for Restriction: He does not believe that the price discrimination argument or below-cost sales argument is a very good argument for antidumping duties. 
· Looks at the problems from perspective of both importing and exporting countries.

· Importing Country: The consumers benefit from the lower price of imported goods, though competing domestic producers will lose. User industries (those industries using the dumped products) will benefit, also.

· Exporting Country: Industries benefit from the ability to sell products abroad competitively.


	Adjustments (Remedy): Zero-sum game to compute the proper price for selling the dumped product after injury has been determined.

· Petitioner wants the dumping margin as high as possible.

· Maximize normal price (NV).

· Minimize export price (EP).

· Respondent wants the dumping margin as low as possible.

· Minimize normal price.

· Maximize export price.


	Constructive Export Price: Use instead of export price where the export is sold to an affiliated party.

· This is done because an affiliated party (a subsidiary of the producer) may export the goods at an inordinately high price.

· Also used in non-market economies (where the state sets the prices for the country).


	Anti-Dumping Act of 1916 (15 USCS 72)

How does this look like an antidumping standard?

· Price: Addresses the activity where an exported product is sold at a price lower than the price it is sold at in the domestic market -- activity defining dumping. 

· But, this act requires “substantially less” whereas dumping prohibits a price difference of only 1 or 2% points. (Act is weaker than WTO standard)
· Both require:

· Material Injury

· Causation

· Both have adjustments

How is this not like general antidumping law?

· This statute requires “intent” rather than actual result.
· Intent can be to destroy injury – like dumping.

· But there it also covers intent to prevent establishment of a domestic industry and restraining or monopolizing trade; thus, it reads more as a general ban on unfair trade practices.

· The policy target is different, because it looks beyond injury to competition.

· Does not require injury to be shown.

· This makes the dumping/prohibited activity unlawful.

· Whereas, under antidumping laws merely requires that duties be placed on the imported product.

** There are some things that violate the Act that do not violate the antidumping laws.


	Appellate Body Decision on the Anti-Dumping Act of 1916: 

· Member Arguments: The Act violates the antidumping agreement because you can prosecute someone for importing a good, for reasons that do not include injury.
· U.S. Argument: The U.S. argues that this is not an antidumping law, but an antitrust law, which is how past U.S. courts had characterized it. (This argument fell flat before the appellate body.)
· Appellate Body Holding: This is a specific measure against dumping, that did not result in an antidumping duty, and was more of a subsidy to domestic industry. Because, under WTO law, you are not able to give a remedy other than duties in response to dumping, this Act is in violation.


XV. Subsidies (SCM Agreement)
Guiding Principles:

· Countervailing Duty: A duty imposed by the importing country, set equal to the amount of the subsidy imbedded in the product being imported from a particular foreign country.  It is an effort to counter the subsidy given by a foreign government.
· Countervailing Duties are Appropriate When:

· There is a subsidy. (Art. 1.1)
· The subsidy is specific. (Art. 2)
· When a government makes a one-time subsidy to a producer, the benefit of that subsidy does not continue after the producer sells its business. The purchaser is considered to have paid fair market value for any benefit received. (See Hot Rolled Lead Case)
· Two Types of Subsidies:
· Domestic Subsidies: Granted to an industry on all its production of a product, regardless of whether the product is exported. Has effects similar to a tariff, but reduces prices domestically, rather than raising them.

· Export Subsidies: Paid to an industry only on products that are exported.

· Export subsidies: Will always be countervailable – don’t need to show specificity – and are illegal under WTO rules. (Prohibited Subsidy Under Art. 3)

	Art. 1.1(a) Definition of a Subsidy: 

(a) Financial contribution by a government, where:

(i) A government practice involves a direct transfer of funds

(ii) Government revenue that is otherwise due is foregone or not collected

(iii) A government makes payments to a funding mechanism or authorizes a private body to carry out any of the above functions

(iv) Income or price support in the sense of Article XVI of GATT 1994.

(b) AND a benefit is conferred.


	Art. 2.1: Specificity of a Subsidy: In order to determine whether a subsidy is specific, the following principles apply:
(a) Where access to the subsidy is limited to certain enterprises, then that is specific and counterveiling duties are appropriate.

(b) A subsidy program is not specific – and therefore not countervailable -- where it gives out money, based on objective criteria, eligibility is automatic, and such criteria and conditions are strictly adhered to.

(c) Fact-Specific Inquiry: Other factors may be taken into account where it appears that a subsidy may be specific, but is not covered by (a) or (b).


	Two Types of Specificity Under U.S. Law, 1677(5A): Analogous to WTO Law
· Specific as a matter of law (3 factors) 
· Eligibility is automatic
· The criteria or conditions for eligibility are strictly followed

· The criteria or conditions are clearly set forth in the relevant statute, regulation or other official document so as to be capable of verification.

· Specific as a matter of fact (one or more of the following factors must exist)
· Limited number of recipients of subsidy.

· An enterprise or industry is a predominant user of the subsidy.

· The enterprise or industry gets a disproportionate amount of the subsidy.

· The manner in which the authority giving the subsidy uses discretion in the decision to grant a subsidy, which indicates certain industries are favored. 

( Any sort of limiting factors on a general subsidy (such as geographic location or types of industries eligible) can make a subsidy specific as a matter of fact.


	Art. 3.1: Prohibited Subsidies

(a) Subsidies contingent, in law or in fact, upon export performance.

(b) Subsidies contingent upon use of domestic over imported goods.


	Economic Commentators on Subsidies

· Allan O. Sykes Article: (Subsidies good) From the perspective of the importer, the subsidized imports should be accepted because it enhances the economic welfare of consumers; UNLESS, the imports are in ruinous competition with domestic industry.
· John H. Jackson Article: (Subsidies bad) have to look at subsidies from a global perspective, and not just how subsidies effect the importer. In fact, subsidies distort the world market and world economic welfare goes down.
· Gary Hufbauer & Joanna Shelton Article: (Subsidies bad) One you allow one country to subsidize its exports, others will too, and if all countries subsidize their exports, then world welfare decreases because international trade is out of balance. Also, domestic producers lose because the import prices are too low.
· Schwartz & Harper Article: It is not sufficient to assume that all government subsidies are wrong. You must look at the specific context and rationale of each subsidy. (EX: education subsidies, technological research…)


	Hot-Rolled Lead and Bismuth Carbon Steel Products Case (EC v. US): There were certain one-time subsidies given to British Steel Corp. (BSC) over a period of a decade. The Department of Commerce, which began countervailing in 1983, because of the subsidies, continued to countervail through the creation of the WTO even though BSC had been sold in 1988. The EC challenged the countervailing duties as a violation of the SCM Agreement. Issue: The two parties disagree on whether a prior subsidy to a predecessor company, can be extinguished by selling a company on a fair-market-value, arms-length basis to a private company.
· EC Argument: The private company had paid fair-market value for BSC, and by doing so, it was also paying for the subsidy.

· US Defense: 

· The subsidy from previous years still impacted the production costs and therefore still needed to be countervailed.

· Government adopted an irrebuttable presumption that once the subsidy had been given, it did not matter that the company had been sold.

· Panel’s Holding (upheld by the Appellate Body): 

· Benefit Extinguished With Sale. The purchase did extinguish the subsidy.

· The new owner paid full market value for the firm and never received the benefit of the subsidy from the government.

· Irrebuttable Presumption Practice is a Violation. The U.S. methodology – the irrebuttable presumption that the benefit continued – was itself a violation, because the U.S. was required to do a new analysis of the subsidy before levying countervailing duties.


	Tax Treatment for “Foreign Sales Corporations” Case. (Prohibited Subsidies). Issue: Was the U.S. measure a subsidy in violation of Article 3.1 of the SCM Agreement? H: A tax exemption is an illegal export subsidy, prohibited by Art. 3.


Relevant U.S. Cases
	PPG Industries v. United States (Specificity): The subsidy entailed (1) a trust fund set up to insure the industry, and (2) a rate on natural gas. The subsidy was generally available to all industries, not just the float glass industry in question. This industry was different, however, because it was an energy-intensive industry, and the discounted natural gas made a big difference in its cost of doing business. It thus required a factual analysis, as the dissent encouraged. Majority Analysis: Energy-intensive industries were not previously recognized by the ITA as a special classification, so the discounted gas prices could not be considered specific.


	Oil Country Tubular Goods From Austria (Specificity): Holding

· An unemployment program for a specific industry was held not to be specific, because it went to the workers, and not the industry businesses.

· The loan guaranty program was not specific because it was required by law to assist the insurance companies, so that they are able to raise funds for their regular operations. (Not so much a benefit to the company, but a way to get around the regulation.)


	British Steel Corp. v. United States: Issue: Under what circumstances are companies “uncreditworthy,” thereby making the government’s investments commercially unreasonable and hence countervailable subsidies? Holding: The British government’s investment in BSC, considering the poor state of the steel market, expense of running BSC, BSC’s massive losses and bleak prospects for improvement, was inconsistent with commercial considerations and therefore a countervailable subsidy.


XVI. Science and Risk Assessment (SPS Agreement)
Guiding Principles:

· Not all restrictions involving food or animal health falls within the SPS Agreement – such as restriction on importation of veal raised in an inhumane way on moral grounds.
· Member Not Required to Actually Perform the Risk Assessment: It can rely on a risk assessment performed by another member or a scientific organization. (Art. 5.1: Risk Assessment)
	SPS Agreement: Definitions (Annex A)

· To protect animal or plant life or health within member territory arising from the entry of disease carrying /disease causing organisms.

· To protect human or animal life or health within the territory… from risks arising from additives, contaminates or toxins.
· To protect human life or health from risks arising from diseases carried by animals.

· To prevent pr limit damages within the territory of the member from entry, establishment or spread of pests.


	Article 5.1 of the SPS Agreement: Risk Assessment. Members shall ensure that their sanitary or phytosanitary measures are based on an assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or health, taking into account risk assessment techniques developed by the relevant international organizations.

· Risk Assessment Requirements:
· Supported by scientific research. 

· Based On: (objective test) The risk assessment has to be rationally related to the SPS measure. (EC Hormones) 

· 


	Asbestos Case v. Hormones Case: GATT Art. 20 v. SPS Art. 5

· Food-Related Health Risk:  Claim could not have been made under SPS Agreement because asbestos is not related to food, which is what the SPS Agreement controls.

· In the Asbestos Case, it was OK for France to place an absolute ban on asbestos to protect health (GATT Art. 20 exception case).

· Can reconcile that the cases are based on different treaties:

· SPS Agreement rules trump GATT ’94 where there is a conflict.

· SPS Agreement has toughest rules relating to import bans of any WTO rules.


	EC Measures Concerning Meat and Meat Products (Hormones): EC was banning the importation of cattle meat that was raised with the use of certain growth hormones. H: The Appellate Body did find a violation of Article 5.1.
Violation Alleged: Article 5.1 of the SPS Agreement.

· Two Problems the Body Found with the EC’s Risk Assessment:
· No evidence at all – thus no assessment made – on the MGA hormone.

· The scientific evidence said that all of the hormones were safe if there is good veterinary practice, but the EC failed to offer any assessment on the quality of veterinary practice.

· Expert relied on represented a divergent view from the trend in scientific findings.


XVII. Domestic Taxes and Regulations
	GATT Article 3.2: What Must Be Shown to Prove National Treatment Violation

· First Sentence: “The internal tax on the imported good shall not be greater than that tax on the “like” domestic good.”

· Have to show that the products are “like” products.

· And have to show that imported product has a tax “in excess” of the domestic product.

· Second Sentence: Whether directly competitive or substitutable products are not similarly taxed in a way that affords protection.

· Directly competitive or substitutable.

· Not similarly taxed.

· So as to afford protection to domestic production.


GATT Art. 3.2 Case: Taxation

	Japan – Taxes on Alcoholic Beverages (1996): Japan placed a higher domestic tax on different types of alcoholic beverages. Sochu, an alcohol primarily made in Japan, is like vodka but taxed at a lower rate. Issue: Is this tax a violation of WTO rules? H: The lower domestic taxation of sochu versus other alcohols is a violation of National Treatment under GATT Art. 3.2 because vodka and sochu are “like” products and the taxation was “in excess” of the domestic tax. I: Goes through National Treatment Analysis.


GATT Art. 3.4 Case: Regulation

	Korea – Measures Affecting Imports of Fresh, Chilled or Frozen Beef (2001): Imported beef had to be sold in a different store than the Korean beef, or if they were in a large store, they could be sold in the same store but in different sections. (Dual Retail System) Issue: Is the imported beef getting less favorable treatment? H: The treatment is less favorable and a violation of Art. 3.4. I: Article III.4 is not about actual trade impact; rather, it is about the ability to compete with the domestic product on equal footing. So any different treatment is going to be a violation of Article III.4 without actually diminishing exports.

Proving Less Favorable Treatment under Article III.4:

· Factors:

· Perception of differences by the public.

· That there is a requirement to sell in different stores, this makes it more difficult because you have to open special stores.

· Also, buying the foreign beef requires going out of a person’s way to get it – making a second stop.

  ( The Body thus found that the treatment was less favorable.

· The Body also found that the dual retail system affected competition.

· No aggregate impact on trade, because Korea had a quota which was already being met.

· It does affect competition, however, because there will be a perception of different treatment – perhaps a connotation of inferiority – by the domestic consumers.


XVIII. Services (GATS)

Guiding Principles:
· Domestic Regulation: Problem facing foreign service providers.

· HYPO Mailing from UPS store to Canada: If it’s a U.S. person going to a U.S. service provider, there is no obligation under GATS.

· SEE GATS Article 28: Definitions (pg. 305-307)
· Importance of the GATS being limited to cover only temporary migration/visits. Otherwise there would be major moral-philosophical debates about the wisdom of having people come over from other countries, and threat to sovereign well-being.

· Art. 2 is the GATS MFN clause.

	GATS Article 1: Scope and Definition

· This agreement applies to measures by Members affecting trade in services

· For the purposes of this agreement, trade in services is defined as the supply of a service:

1. From any territory of one Member into the territory of any other Member.

· EX: Outsourcing.

2. In the territory of one Member to the service consumer of any other Member.
· EX: Services for tourists (i.e., a tourist from another country receives services in Belarus).
· EX: Foreign students getting a legal education at GW.
3. By a service supplier of one Member, through commercial presence in the territory of any other Member.
· EX: An automobile wholesaler in the U.S. who has commercial presence (sells car parts) in Canada.
· EX: Subsidiary
4. By a service supplier of one Member, through presence of natural persons of a Member in the territory of any other member.
· EX: Exxon, an American company, sends one of its executives to Mexico to work there.
· For the purposes of this agreement:

· “Services” includes any service in any sector except services supplied in the exercise of governmental authority.

· “A service supplied in the exercise of governmental authority” means any service which is supplied neither on a commercial basis nor in competition with one or more service suppliers.

· EX: Passport service.


	Annex on Movement of Natural Persons Supplying Services Under the Agreement

· GATS does not apply to measures affecting natural persons seeking access to the employment market of a member, nor shall it apply to measures regarding citizenship, residence, or employment on a permanent basis.

· The Annex substantially lessens the applicability of the fourth mode of Article 1(2)(4): “By a service supplier of one Member, through presence of natural persons of a Member in the territory of any other member.”
· Mode 4  (above, in Art. 1) thus mostly applies to temporary visits by foreign executives.


	Two-Step Analysis of Whether there has been an MFN Violation of GATS Art. 2.1: (Canada Autoparts)

3. Is there “trade in services”?

4. Does the measure at issue “affect” trade in services?

· In determining whether the measure “affects” trade in services, construe GATS to have a broad reach.


	Canada—Certain Measures Affecting the Automotive Industry: Japan and the EC are complaining about Canada not placing an import duty on U.S. car companies importing to Canada. Thus, for only cars imported to Canada from certain U.S. companies, there is no import tax. H: (1) This is a de facto violation of GATT Article 1. (2) Could not make determination on GATS Art. 2 violation. Body accused the Panel of doing an inadequate job in not determining the second prong, but the Body has no remand authority to have them make further analysis, so the Body could not rule on the case.

EC and Japan charged a GATS Art. 2 violation.

· Art. 2 is the GATS MFN clause.

· EC and Japan Argument: There are companies in Canada engaged in distributing automobiles at wholesale; because some companies have to pay the tariff and others don’t, those that don’t have to pay the tariff will have an easier time distributing cars.

· Appellate Body’s Two-Step Approach: The panel analyzed the first prong, but not the second.

1. Whether there is “trade in services”?

2. Whether the measure at issue “affects” trade in services.

· Determining whether the measure “affects” trade in services.

· Construe GATS to have a broad reach.

· Body accused the Panel of doing an inadequate job in not determining the second prong, but the Body has no remand authority to have them make further analysis, so the Body could not rule on the case.


XIX. Intellectual Property (TRIPS)

Guiding Principles:
· Broad Scope: Applies to any invention in all technologies.

· See Article 27.

· This is an example of the U.S.’s influence in shaping the TRIPS agreement.

· ld not read more into TRIPS than it actually stated.

· Cannot read more into TRIPS than is actually stated. (See India Pharmaceuticals: cannot read legitimate expectations requirement into TRIPS, gleaning it from other parts of the WTO.)
· Generally under GATT there are not positive obligations, but under TRIPS, there is a definite positive obligations.

	Rationale for TRIPS:

· To protect the private rights of inventors.

· Without patent protection, an important product could be ripped-off/copied in the country where there is not protection, and then sold on the global market for less.

· While developing countries may not have the intellectual capitol initiate many patents of its own, so it still wants a way to make money off of the product.


	Article 27: Patentable Subject-matter. Patents shall be available for any invention, whether products or processes, provided that they are new, involve and inventive step, and are capable of industrial application.


	Article 65: Transitional Arrangements. Developing countries have 4 years beyond the date of implementation of TRIPS (Jan. 1, 1995), and if the item is not patentable in the developing country at the time that TRIPS is implemented, the member may have an additional 5 years to come into compliance.


	Article 70.8: Protection of Existing Subject-Matter. Provides a means to file patent applications, even before TRIPS comes into effect against the developing member. A developing member does not have to consider the patent application, but it does have to come up with a means for filing the application.

· “Mailbox Requirement” (70.8(a)): There must be a government official who can accept applications for patents and will note the date at which the application was received, so that it gets priority.

· The Mailbox Rule is required as a means to providing security for the applicants since at the end of the 10 year period there would  be rights to enforce.


	Article 70.9: Additional Transitional Requirements.  SEQ CHAPTER \h \r 1“Where a product is the subject of a patent application in a Member in accordance with paragraph 8(a), exclusive marketing rights shall be granted, . . . for a period of five years after obtaining marketing approval in that Member or until a product patent is granted or rejected in that Member, whichever period is shorter, provided that, subsequent to the entry into force of the WTO Agreement, a patent application has been filed and a patent granted for that product in another Member and marketing approval obtained in such other Member.”


	India – Patent Protection for Pharmaceutical and Agricultural Chemical Products (U.S. v. India): First TRIPS case brought before the WTO. Issue: Were India’s mailbox provisions sufficient under 70.8? H: India did not have sufficient means to file an application. India did not have a law in place governing patents – specifically the mailbox provision. (This is not a violation of the TRIPS Agreement in and of itself, because Art. 1(1) of TRIPS allows states to create laws when and how it wants.)
India’s Patent Requirements Under TRIPS: 

· Article 27: Patentable Subject-matter

· Patents shall be available for any invention, whether products or processes, provided that they are new, involve and inventive step, and are capable of industrial application.

· India’s Alleged Violation: Applied patents to processes, but not to products.
· India’s Response: Article 65

· Developing countries have 4 years beyond the date of implementation of TRIPS (Jan. 1, 1995), and if the item is not patentable in the developing country at the time that TRIPS is implemented, the member may have an additional 5 years to come into compliance.

· Thus, India had 10 years -- until 2005 -- it argued, to come into compliance with the TRIPS patent regulations relating to pharmaceuticals.

· Article 70: Means of Filing Patent Applications
· Article 70: Still provides a means to file patent applications, even before TRIPS comes into effect against the developing member.

· So India doesn’t have to consider the patent application, but it does have to come up with a means for filing the application.

· U.S. claims that India was not doing that.

· “Mailbox Requirement” (70.8(a)): There must be a government official who can accept applications for patents and will note the date at which the application was received, so that it gets priority.

· In 2005, then, India would be obligated to make patents available if the application met the conditions of Article 27.

· Panel has to interpret what a "means" is to implement art 70.8.

· Makes use of the Vienna Convention relying on the ordinary meanings of the terms of the treaty in their context and in the light of the object and purpose

· 2 part test:
· Determine the standard for “means.”

· Whether India had met the standard. 

· 1st part: The meaning of the application was that it had to provide security for the applicants since at the end of the 10 year period there would  be rights to enforce - there had to be a meaning to the "mailbox" terms

· Art 70.9:  SEQ CHAPTER \h \r 1Additional Transitional Obligation. 

·  SEQ CHAPTER \h \r 1India did not act on this transitional duty because it did not think its obligation started until the transitional period for developing countries was expired.  That is, there was no law on the books where India would provide the exclusive marketing rights.  However, no one had requested an exclusive marketing right, and furthermore no one was eligible because all of the conditions had not yet been met as required by 70.9.  But India never argued this and the Panel has not ruled on this type of issue.  They merely ruled on the legal insecurity of the situation should a company become eligible.
· This, like art 70.8, is determined to be a positive duty required of the Member country pursuant to the TRIPS.  The Appellate Body used WTO Art. 16.4 as justification to uphold this analysis without using the legitimate expectations reasoning.
· This jurisprudence is in great tension with jurisprudence on Anti-Dumping.  




















