INTERNATIONAL TRADE LAW
Fall 2003, Casebook: Bhala
INSTITUTIONAL FOUNDATIONS OF THE GATT-WTO
I. HOW DOES A COUNTRY JOIN GATT OR WTO?

A. GATT arts XXXII-XXXIII
B. WTO Agreement, arts XI-XII
C. GATT XXXIII: a govt that is not party to GATT can accede to GATT. Must do so on terms agreed to between that state and the other other CPs. Then, the CPs must approve a decision in favor of accession by a 2/3 majority
D. This tends to be a 2-step process:
1. a govt must negotiate bilateral concession agreements with EVERY WTO member that asks the “applicant” govt to do so. That means the govt must negotiate new agreements with all other govts; they are the prices of admission to GATT-WTO.
(a) The states that ask for the most concessions at this phase are the ones that have strongest interest in exporting to that state’s market.
2. next, the applicant must negotiate a “protocol of accession” with all WTO members, i.e. the WTO as a whole.
II. CASE STUDY ON China – 
A. See pp 141 – 155, and syllabus P 5, for this stuff.
Trade in General under American Law
I. Constitutional Provisions:
A. Art I, § 7 – 

1. all bills for raising revenue must originate in House

B. art I, § 8 

1. Cong has power to collect taxies, duties, excises, etc, but all duties must be uniform throughout USA

2. Cong can regulate commerce with foreign nations

3. Cong can make all laws necessary and proper to do these

C. Art I, § 9 – 

1. no tax/duty can be laid on articles exported from any state

D. art I, § 10 –

1. no state can lay duties on imports or exports, w/o consent of Cong (unless absolutely necessary to execute its inspection laws)

E. art II, § 2 – 

1. POTUS is commander in chief

2. POTUS can make treaties, with advice/consent of Senate

F. Art VI – supremacy clause

1. Constitution, laws in pursuance of it, and treaties are supreme law of the land.
II. WHO THE PLAYERS ARE IN THE AMERICAN SYSTEM:
A. EXECUTIVE BRANCEH
1. POTUS – 
(a) Does trade agreements under constl authority and under TPR.

2. USTR – 
3. Dept. of Commerce
4. United States Customs Service
5. International Trade Commission 
(a) independent, quasi-judicial agency

B. LEG BRANCH
1. Senate Finance Cmte/House W&M
2. Congress deals with trade w/foreign states, under Commerce Clause

3. also customs.

C. JUDICIAL BRANCH
1. SCOTUS – RARELY hears cases.

2. Court of Appeals for the Federal Circuit (Wash. DC)

3. Court of International Trade (New York)

D. OTHER
1. Private Sector Advisory Committees – we didn’t study this.

The Trade Promotion Authority Statute – 19 USC § 3801 et seq
I. SUMMARY of the Statute:
A. Lists the US’ general trading priorities – market access, workers’ rights, reduction of barriers, enviro, etc, then says POTUS can unilaterally commence negotiations and enter into agreements if

1. he thinks an agreement would serve one of those trading objectives and

2. he finds that our trade with the other country is being unduly restrained or our economy is being harmed.

B. Gives Congress until June 1, 2005 (sunset) to adopt resolutions disapproving the deal, and the deal takes effect unless either House blocks it.

C. Also requires POTUS to notify Cong and the public 90 days before he concludes a deal, otherwise it has no effect.
Bipartisan Trade Promotion Authority Act (19 USC § 3801)
I. § 3802 – Trade Negotiating Objectives - defines objectives for trade negotiations in great detail; other parts of act say that POTUS can only make agreements if they will further these goals.

A. § 3802(a) – overall trade negotiating objectives (big picture)

B. § 3802(b) – principal trade negotiating objectives – specific issues – enviro, child labor, etc.

C. § 3802(c) – promotion of certain priorities –

1. lists other things POTUS must do in general with respect to trade.

D. § 3802(d) – requires consultions with Congressional advisers – 

1. (1) – in the course of negotiations done under this chapter, USTR “shall consult closely and on a timely basis with, and keep fully apprised of the negotiations, the Congressional Oversight Group” set up by this act, and all relevant Cong committees.

2. (2) Consultation before agreement initialed – 

(a) USTR shall consult closely and timely, plus immed before making an agreement, the Congress.

(b) For agricultural issues, must also notify/consult Cong committees dealing with agriculture.

II. § 3803 – Trade Agreements Authority
A. § 3803(a) – Agreements regarding tariff barriers
1. § 3803(a)(1) – in general

(a) Whenever - POTUS determines that

(i) one or more existing duties or other import restrictions of any other country OR the USA are unduly burdening and restricting the foreign trade of the USA,

(ii) AND an agreement will further the policies/goals of this chapter,

(b) Then: 

(i) POTUS may enter into trade agreements with other countries;

(ii) POTUS modify or continue existing duties, or excise treatments.

(c) As POTUS deems required or appropriate to carry out any such trade agreement.

(d) Notification – POTUS must notify Cong of his intention to enter into any agreement under this section.

2. Limitations on POTUS’ powers (§ 3803(a)(2))

(a) POTUS cannot:

(i) Reduce a duty by more than 50% (unless the the duty was 5% AD valorem or less on Aug 6, 2002)

(ii) Reduce a duty below the level set in Uruguay Round agreements;

(iii) Increase a duty above the rate set on August 6, 2002.

3. § 3803(a)(3) – Aggregate reduction; exemption from staging

B. § 3803(b) – Agreements regarding tariff and nontariff barriers

1. § 3803(b)(1)(A) –

(a) When POTUS determines that 

(i) One or more duties or import restrictions of another country or of the USA, or any other barrier/distortion to intl trade,

a. unduly burdens or restricts the USA’s trade 

b. OR harms the USA economy,

(ii) OR – the imposition of such a barrier or distortion is likely ot result in such a burden, restriction, or effect,

(iii) AND – that the purposes of this chapter will be served,

(b) THEN – POTUS may enter in a trade agreement.

2. § 3803(b)(1)(B) – 

(a) POTUS may enter into a trade agreement with other countries providing for

(i) Reduction/elimination of a duty, restriction, barrier, other distortion

(ii) OR – prohibition of any such barrier/duty/distortion etc.

(b) POTUS must do it before June 1, 2005, or June 1, 2007 if allowed by this law.

C. Affirmative Congressional disapproval needed to prevent agreement from taking effect (§ 3803(c))

1. Once POTUS submits implementing bill to Congress, it takes effect automatically unless either House of Cong adopts an “extension disapproval resolution” before June 1, 2005.

D. POTUS can commence negotiations with any country re: tariffs and NTBs in any sector, if he thinks the negotiations

1. are feasible and timely and

2. would benefit the USA. (§ 3803(c))

III. Implementation of Trade Agreements (§ 3805)
A. POTUS must notify congress and public (Fed Reg) 90 days before he enters into an agreement, or it is invalid.

IV. Grandfathering in for certain trade agreements for which negotiations have already begun (§ 3806)
A. POTUS doesn’t need to worry about the 90-day requirement if the deal involves any deal with Chile, Singapore, an FTAA deal, or any deal under WTO auspices.

WTO and American Law
I. American sovereignty.

A. Administration in 1994 claimed that WTO does not change US law.

B. US law takes precedence in event of conflict (19 USC § 3512(a)).

II. What USA got itself into:
A. By joining WTO, USA becomes party to the 18 Multilateral Trade Agreements (MTAs) set out in the annexes.

III. Relationship to US Federal Law

A. Implementing bill:

1. is meant to bring U.S. law fully into compliance with its obligtions under the WTO agreement.

2. gives U.S. Fed agencies power to promulgate regs too

B. parts of U.S. law NOT addressed by the imp bill are left unchanged.

C. US federal law trumps Uruguay Round agreement in case of conflict.

IV. Relationship to US State Law

A. Many of the Uruguay Round agreements apply (explicitly or implicitly) to state and local laws as well as federal.

B. The implementation bill contains measures to keep the state govts notified and consulted re: any proceedings under DSU that might involve state law. USTR consults with states.

C. In case of conflict between state/local laws and Uruguay Round agreements:

1. Only the FED govt can bring an action in court to resolve, and only as last resort.
2. Uruguary Round does NOT automatically trump. Each member state figures out how to resolve these issues itself.

3. POTUS will work through an intergovtal committee to figure this out. Also, USTR will work with affected states on these problems.
4. see P 211 casebook for more.

V. No private lawsuits; federal law occupies the field.
The World Trade Organization
I. Preamble – goals:

A. Conduct trade with a view to raising standards of living, etc; help developing countries get there too; best way to get there is by mutually advantageous arrangements to substantial reduction of tariffs and other barriers to trade;

B. to develp an integrated, more viable and durable multilateral trading system encompassing the GATT, past trade liberalization efforts, and all the results of the Uruguay Round;

C. therefore establish the WTO.

II. Art II - Scope

A. WTO is the common institutional framework for conducting trade by its members.

B. Annexes 1, 2, and 3 – Multilateral Trade Agreements – part of the WTO Agreement, binding on all members.

C. Annex 4 – Plurilateral Trade Agreements – part or the WTO Agreement, binding on only members that have accepted them.

D. GATT 1947 and GATT 1994 are separate documents.

III. Art III - Functions of the WTO

A. Facilitates the implementation and operation of the Uruguay Round

B. Provide forum for negotiations.

C. Administer the Dispute Settlement Understanding (DSU)

D. Administer the Trade Policy Review Mechanism (TPRM)

E. Cooperate with World Bank/IMF.

IV. Art IV – Structure of the WTO

A. Ministerial Conference – meets at least biennially; has various committees.
B. General Council – handles WTO business between Ministerials.

1. Meets periodically to handle business of the Dispute Resolution Body (DRB) (explained in the DSU).

2. Meets as appropriate to operate the Trade Policy Review Body (TPRB) (explained in the TPRM).

3. Operates Councils:

(a) Council for Trade in Goods

(i) Oversees the functioning of the MTAs. 

(b) Council for Trade in Services

(i) Oversees functioning of the Gen Agreement on Trade in Services (GATS)

(c) Council for TRIPs

(i) Oversees functioning of the Agreement on TRIPs.

(d) All councils open for membership by all WTO members.
V. Art IX – Decision Making

A. Follows the GATT 1947 process – by consensus if possible, by vote if necessary. Euro Communities have only as many votes as member countries that are WTO members.

B. Ministerial Conference and Gen Council have exclusive authority to interpret the WTO Agreement and the MTAs.

1. When interpreting MTAs, they must act on basis of recommendation by the Council overseeing that MTA.

C. In exceptional cases, the Ministerial Conference (by three fourths vote) can waive an obligation that the WTO Agreement or a MTA imposes on a member.

VI. Art XI – Original Membership

A. Parties to GATT 1947 that accept this agreement are orig members

B. Least developed countries (as recognized by U.N.) are only required to undertake commitments and concessions to the extent consistent with their individual development.

VII. Art XII – Accession

VIII. Art XIII – Non-application of MTAs between particular members

A. WTO agreement and the MTAs do not apply between one member and another if either member, at time of becoming a member, does not consent.

1. For members of GATT 1947, this applies only if those members had been invoked earlier under art XXXV of GATT 1047.

IX. Art XV – Withdrawal

A. Any member can withdraw from WTO agreement and MTAs - if they give 6 months notice to Director-General.

X. Miscellaneous

A. Provisions of the WTO agreement trump those of MTAs in case of conflict.

B. No reservations can be made to WTO agreement; may be made to MTA if the MTA allows them.
WTO – Dispute Resolution
I. DSU:

A. Much more like a judicial process than prior GATT;

B. There are time limits for forming panel, finishing its work, appealing, etc.

C. So whole case is now usually decided in 15-18 months max.

D. Also adopted a negative consensus rule – i.e. once a panel has a consensus, then that is essentially adopted by larger body unless there is a consensus AGAINST it.

E. Total result is more steady/deliberate process for the whole thing.

F. This process is different than in other intl courts – see P 97 of the supplement – compare the number of cases proposed/heard/resolved in WTO Vs. the smaller number decided by I.C.J., etc.

II. The dispute settlement process works much like other int’l arbitration processes:

A. starts with a complaint – brazil accuses USA of violating a provision, e.g.

1. many disputes get dismissed at this stage, or are settled.

2. If they don’t get settled in 30 days, the petition requests an arbitral panel. Then respondent has 30 days to block that panel’s formation.

B. Panel of 3 experts – none are nationals. Usually are members of the delegations in Geneva.

1. Maybe one or more oral hearings.

C. Panel prepares a draft report – objective assessment of the case. Usually takes 9-12 months.

D. Appellate body

1. 7 persons chosen for 4-year terms; works like app process in USA – review law, not the facts.

E. Time limits: very strict – usually panel takes 9-12 months, and app body is even shorter. Very quick process.

F. Finally, it goes to the Disp Sett Body (committee of the whole).

1. Here, a negative consensus rule: unless there’s a consensus NOT to adopt, it’s adopted.

2. That has never happened.

G.  “quasi-judicial process” – in the sense that the final binding decision is made by the DSB, which is actually the political body as well as the jud body.

III. Enforcement:

A. Prompt compliance is the rule! In 70% of cases, losing party complies w/remedy.
B. But usually the DSU just estimates the damages/amount of remedy/compensation, and that’s problematic – it’s sort of an “art” to see what the actual compensation will be that’s paid by the losing party

IV. JURISPRUDENCE of the DSU:

A. is doing something similar to early SCOTUS decisions that filled in the gaps in the constitution, or to I.C.J. decisions of the 1970s – and this has become very worrisome to USA – something of a common law is developing in the app body process – lawyers cite decisions that help them, distinguish decisions that do not help them. So something of a de facto stare decisis may be developing.

V. There is NO REQUIREMENT OF EXHAUSTION OF LEGAL REMEDIES for this process.

VI. Another controversial issue is role of private counsel – 

A. It’s easy for some big countries to bring actions at WTO; it’s harder if you’re a poor country.

B. Usually, private counsel are used by countries – and there’s a huge debate about whether to allow them into private hearings.
NAFTA
I. Background:

A. Why did Mexico want an FTA?

1. Sell more goods in US and Canada

2. Make internal market more competitive

3. Interrupt import substitution (protect infant industries)

4. Attract foreign investors to make goods for US and Canadian market

B. Why did US want NAFTA?

1. Market access

2. Political stability

3. Economic development lead to lower undocumented immigration

C. Why did Canada want?

1. Make sure that provisions wouldn’t overcome the existing Agrmt w/ US.  Damage limiting option.

II. How NAFTA works:
A. Enviro – envrio treaties preveail in case of conflict – P 669
B. one big issue that comes up – what if USA imposes some penalties on steel coming from some countries, but not from those states that are part of its regional trade group or customs union? WTO has avoided ruling on this.

II. Chapter 20 Dispute Settlement mechanisms

A. For govt to govt disputes, Chapter 20 governs. 
B. Differences btwn WTO mechanism:

1. time limitations not enforced

2. no appellate review

3. choice of panelists (US picks two Mexicans; Mexico picks two US; then both countries jointly pick a 3rd party chairperson)
III. MORE ON DISPUTE SETTLEMENT UNDER NAFTA:
A. Chap 19 – NAFTA  - What does it do?

1. provide diff way to resolve disputes over whether the US Commerce Dept and the similar offices in Canada and mexico (ministry of economy) – way to review these administrative decisions as an alternative to the federal courts of each of the three countries.

B. Contrasts between WTO DSB and the NAFTA Chap 19.

1. WTO – none of the panelists are nationals of the country that’s not party to the dispute.

(a) NAFTA – Preference for judges, but it’s been hard to accomplish this.

2. NAFTA – see chapter 20.

3. NAFTA – no equivalent of the WTO appellate body – there’s only one sort of similar thing – “extraordinary challenges” – this is rarely used – only 2 times happened so far. In most cases, no appeal under NAFTA.

4. applicable law.

(a) NAFTA – international arbitral mechanism applies only national law – int’l law is not relevant.

(i) If a panel case challenges a US law, they challenge the US interpretation of a US law.

(ii) Limited to what the national law is.

(iii) Tariff Act of 1930 – this deals with AD and CVD issues – so this is the law that applies WRT USA in chapter 19 issues.

(b) WTO does… what?

5. parties to an act:

(a) WTO – the govts are the parties.

(b) NAFTA – parties are: domestic industry, exporter/importers, unions, trade associations. NOT the govt.

(i) The D is the administering agency that rendered the decision.

(c) The defendant is always the same, but the plaintiffs are…?

6. scope of review:
(a) art. 17.6 of dumping agreemtent – much broader scope of review than exists in a country nationally – e.g. US administrative law says that Fed Cts will sustain decisions of specialize agencies like US commerce dept if the decision was consistent with law and there was sufficient basis to find it.

7. remedies – 

(a) WTO – if you lose the case, you’re supposed to comply promptly.

(i) Art 21.5 – compensation is fixed.

(b) NAFTA – chapt 20 I think? Gives commerc dept two options:

(i) Remand, but cannot reverse – send back to Commerce, say review it in light of this determiniation by NAFTA panel – then Commerce might come up with a better decision that satisfies the 19 panel.

a. Or if they can’t fix it, they may just eliminate the AD order altogether.

(ii) Practice is usually either for panel to affirm the decision of Commerce Dept, or affirm it after remand.

(iii) NAFTA has no formal provision requiring compliance by national agencies of us or mex or can, but by and large, they have complied.

(iv) Clarification from Gantz:

a. In Chap 19, administrating authority is always the D, as it is before Court of INt’l Trade. You can have a situation where domestic producers intervene on behalf of Commerce Dept – so case is always one or more inter parties Vs. an authority (e.g. Dept of Com). 

8. a state can bring a dispute before WTO at same time as interested parties take it to NAFTA.

9. constitutional issues:

(a) claim is that WTO panels are displacing art iii judges.

10. overall – view this process as a surrogate for the federal courts – 

(a) panel MUST follow decisions of Ct of appeal; they do NOT have to follow decisions of Ct of int’l trade – they cite them frequently though.

(b) Ct of int’l trade tend not to cite Chap 19 proceedings as much though.

MOST FAVORED NATION TREATMENT – GATT art. I
I. SOURCES OF LAW:
A. GATT art I – General MFN Treatment
II. History –

A. MFN in general is ancient idea, really developed in 1800s, Wilson included in 14 points.

B. USA has long regarded MFN as key to its priorities.

III. How it works in GATT:

A. GATT’s MFN rules are in several places: Art I and then various others.

B. Basic rule (GATT art I:1):
1. Rule: if a like product, originating in or destined for any other country is given any advantage, favour, privilege or immunity, then the country must give the same treatment to your product.

2. Scope: This applies to:

(a) customs duties and charges of any kind,

(i) imposed on or in connection with importation or exportation

(ii) or imposed on the int’l transfer of payments for imports/exports,

(b) the method of levying customs duties and charges;

(c) and all matters referred to in Art III:2 and :4
(i) (internal taxes or other internal charges, and all other laws & regulations that affect products’ sale, purchase, distribution, transportation or use within the country.

C. Interpretive issues/problems in Article I:

1. “originating in” –

(a) this is a problem that has been tricky for states to define. Drafters suggest that each country can determine its own practice on this point.

2. “any other country” –

(a) a party giving a favor to a state – even if that state is NOT a GATT member – must still give that favor to GATT members.

(b) thus benefits of GATT go beyond its membership, b/c non-members benefit.

3. “Like products” 

(a) this phrase appears throughout GATT – what does it mean?

(i) no single meaning (as TPs suggest)

(ii) broader in some clauses, narrower in others – P 255

(b) is it the INTENT or the EFFECT of a discrim practice that matters?

(c) how to interpret? Basic rules that GATT panels have used:
(i) I.e. they are not “like” if they are usually treated diff under tariff classification systems. 

(ii) Brazilian Internal Taxes (1949) – OK for Brazil to treat domestic and imported cognacs differently b/c they contained quite different ingredients.

IV. GATT uses an UNCONDITIONAL MFN TREATMENT Regime
A. Before GATT, many countries (incl USA) used a CONDITIONAL approach:
1. If USA gave a benefit to X, then it would only give the same benefit to Y if Y also gave USA the benefit that Y gives X.

B. GATT uses a (mostly) UNCONDITIONAL approach:
1. If USA gives a benefit to X, then it will still give the benefit to Y, no matter what.

C. Why has the GATT regime adopted the unconditional approach? The theory is that

1. it encourages multilateral cooperation and reduces int’l aggression

2. is more efficient b/c prevents discriminatory trade patterns from developing, and

3. allows countries to secure benefit of their bargain b/c they know their deal will not be undermined by a later agreement with a third country.

Exceptions to the Basic MFN Principle

I. Circumstances explicitly condoned by GATT:

A. An existing WTO member elects not to apply MFN to a newly acceding member. GATT art XXXV:1, WTO Agr art XIII.

B. Regional Trading Agreements (RTAs) – the members give each other much better treatment than MFN. GATT art XXIV:5.

C. Developed members give preferential treatment to 3rd World members. GATT Part IV and other GATT/WTO provisions.

D. Preferential schemes used by former colonial countries – e.g. UK – were grandfathered in. e.g. GSP.

II. Political Considerations – not condoned by GATT, but common during Cold War
A. There is no “political exception” to GATT-WTO, but if a country targets countries that are not contracting parties or members, then there’s no conflict. E.g. Jackson-Vanik.

B. Jackson-Vanik Act: § 402 of the 1974 Act, or 19 USC § 2432
1. Originally meant to pressure USSR to let Jews emigrate: requires POTUS to deny MFN to any country that did not have it when it was enacted (Jan. 3, 1975); has had effect of targeting Communist/non-market economies.

(a) Congress also modified this in 1992 to target Serbia and Montenegro for their atrocities.

2. A country that is targeted under this act can still get MFN (via a waiver of J/V) in two ways:

(a) conclude a bilateral commercial agreement

(i) POTUS must certify each year that bilateral agreement country is not restricting immigration.

(b) abide by J-V’s emigration standards.
3. Cong can veto POTUS’ waiver by majority vote.

TARIFF BINDINGS – GATT art. II
I. Basic idea:
A. Although most other types of barriers are phased out immediately or quickly under GATT, GATT does not actually require the reduction or changing of tariffs at all, although eventual reduction of all tariffs is clearly a long term goal. It merely says that countries can enter into concessions, and when they do, they’ll generally be bound.

B. GATT art II – contracting parties will set tariff rates (through “concessions”, or special negotiations) and then agree to be bound by them. The parties list all the bound rates in a separate schedule, which under Art II:7 is considered “an integral part” of GATT.
C. 4 basic kinds of binding:
1. agreement to lower duty to a stated level

2. agreement not to raise a duty above current level

3. agreement not to raise a duty above a specified higher level

4. agreement to convert a particular specific duty to an ad valorem duty, and then bind that duty level.

D. Once a tariff is bound, a contracting party also cannot impose other duties or internal charges that would serve to undermine the bound tariff. (art II)

1. e.g. no extra things like “harbor maintenance fees”

E. A country must then give that new tariff rate to all countries, not just the one with whom it arranged the concession. This is basically another MFN obligation.

F. Some flexibility is allowed so the system of concessions does not become too oppressive:
1. Countries can sometimes withdraw concessions (i.e. raise tariffs despite being bound), as long as they negotiate new, compensating conessions. GATT art XXVIII.
2. Countries can apply anti-dumping or countervailing duties (in compliance with relevant rules).
3. in either of these cases, the country on the other side of the conession can then usually withdraw equivalent concessions. GATT art XIX.

II. TARIFFS
A. The Economics of Tariffs
1. Definition of tariff: tax on imports that, at given world prices, raises the internal, or domestic, price of the import good in proportion to the rate at which the tariff is imposed. I.e. domestic consumers have to pay higher price for the import good than if free trade were pursued.

2. Domestic consumers lose, domestic producers gain, and government gains (revenue) from tariffs.

3. Melyvn Kraus article, P 287 – 

(a) Tariff in effect reduce’s the economy’s overall economic well-being, when you do all the math considering higher costs to consumers vs. gains to govt.

(b) Tariffs are often “hidden redistributions of wealth” e.g. Carter administration wants to help out its friends in the shoe industry, so puts tariff on shoe parts, raising prices for consumers – and public doesn’t realize their higher costs are due to govt action and go to help out the industry.

(c) The “optimal tariff” – the idea is that if imposed at a correct rate, it can be proved that the tariff MUST improve overall domestic welfare – this is cool in theory but doesn’t always shake out in practice.

Customs Law (How Tariff Bindings are Implemented Domesticly)

I. SOURCES OF LAW:

A. GATT art IX – sets out rules on country of origin marking

1. GATT art IX:1 –WTO members cannot discrim against articles of certain countries, WRT country-of-origin marking requirements.

2. GATT art IX:2 – says that country-of-origin requirements should be reduced to a minimum to avoid difficulties and inconveniences caused to commerce and industry.

3. GATT art IX:4 – says that compliance with the country-of-origin requirements should not cause serious damage to, or material reduction in value or unreasonable increase in the cost of, the foreign article.

II. COUNTRY OF ORIGIN MARKINGS

A. Customs law requires marking for country of origin (see GATT articles above).

B. There are two different contexts in which ROO operate:
1. “Non-preferential rules” – Rules used in areas where no preferential benefits are at issue.
(a) I.e. in some cases, the labeling as product of country X Vs country Y does not matter b/c doesn’t raise costs of importing or alter its treatment. E.g. duty-free treatment under NAFTA. So these are “non-preferential” in sense that using them does not create special treatment.

(b) In these cases, the point is jus tto apply the right label.

2. “Preferential rules” – Rules used in areas where special trade treatment is at stake.
C. Country of Origin Rules in the USA:
1. all imported articles produced abroad must be marked in a conspic place, w/English name of country-of-origin, to indicate to the “ultimate purchaser in the United States” the place where it was mfctr or produced.

2. Some articles are exempt - things that are hard to label, e.g. eggs, flowers, glass, nails, wire, lumber, etc.

3. If an importer is not sure whether his product is exempt, he can and should get advisory op from USCS.

4. what is an “ultimate purchaser”? – basically, the last person in the USA who will get the article in the form in which it was imported.

(a) If the article is to be sold at retail in its imported form ( ult purchaser is the retail customer.

(b) If the article goes through a substantial transformation after import ( ult purchaser is the party that did that subst transformation.

5. Repackaging – importers have to vow to re-mark if they repackage.
6. Other exceptions – P 335-36

7. USCS may require different markings than other agencies like FDA.
8. False marking – if an importer tries to fool consumers into thinking it’s a USA product by giving it some name of USA city/state etc, the products can be seized by USCS.

9. “Substantial transformation” – definitions in this context (often different in diff statutory contexts):
(a) Summary – US Cts tend to use the SCOTUS’ “name character use” test, but typically add more focus on the addition of economic value resulting from the transformation in the USA. Less than 2% value added in the USA, for example, is not a ST. Nat’l Juice Products, CIT 1986.

	US Supreme Court

	Anheuser-Busch (US 1908)

Held:

ST means there has been “a transformation; a new and different article must emerge having a distinctive name, character or use.”

(“name, character, use test”)

	US Court of International Trade

	Nat’l Juice Prods. Assn. v. United States (CIT 1986)

- juice importers didn’t like fact that USCS said their imported frozen OJ concentrate, which was blended after entering USA, was not “subst transformed” and thus must be labeled as a foreign good.

- HELD – 

1. change of name is the weakest EV of substantial transformation.

2. USCS and FDA have very diff reasons to classify things the way they do; neither owes deference to scheme/names used by other.

3. change of character/use:

4. Transition from producers’ good to consumers’ good does NOT constitute a ST.

4. Instead, importer must show that the processing in the US subst increases the value of the product or transforms the import so that it is no longer the essence of the final product.

- and here, the processing done in the USA added less than 2% to value of the end product.

Test – the processing done in the US must subst increase the value of the product, or transform the import so that the import is no longer the essence of the final product. A process that adds less than 2% to the value of the end product is not a “subst transformation.”
(name, character, use test, plus considers addition of economic value)

(cites Us v. Murray, 1st Circ. 1980)

	US Courts of Appeals

	US v. Murray (1st Circ. 1980)

Held: ST means

1. fundamental change in form, appearance, nature or character of an article

2. which adds to the value of the article an amount or percentage in comparison with the value which the article had when exported from the country in which it was first mfctr, produced or grown.

(name, character, use test, plus considers addition of economic value)

	US federal courts generally

	Maxwell (P 340) says courts use 10 factors:

1. value added to the good at each stage of manufacture

2. degree & type of processing that occurred in each country

3. the effect of processing on the article

4. the markets in which the article was sold at each stage of production

5. the capital costs of the processing

6. the manner in which the article was used before and after processing

7. the durability of the good before and after processing

8. the article’s name or identity in commerce before and after processing

10. the tariff classification before and after processing.


III. ENTRY OF ARTICLES

A. The Entry Process and Temporary Free Importations
1. Once a product arrives in USA, the importer of record must file entry documents for the goods with the port director, and then duties are paid. See P 349 for details.
2. Bonding/Surety - Importer must also post bond with USCS to cover any potential duties, taxes etc that may accrue. You put up a bond to insure the goods while theyr’e in the warehouse. Not all countries do this; in those countries, if there’s a dispute about the classification of the goods, then the goods just sit in the warehouse while the dispute is resolved. But in the USA, if they’re bonded, then you can release the disputed goods into the stream of commerce while this process unfolds, b/c they’re bonded.

(a) there are strict penalties if you commit fraud here.

(b) Burden is on the importer to determine the necessary classficiation/documentation, when there’s a potential dispute. This has been the case since 1994.

(c) It’s very common, esp for a new importer, to request a ruling from the USCS on how you should classify this. If you disagree, then you can appeal up the chain. This gives you a lot of security.

3. Unentered goods can be auctioned publicly within 6 months after date of importation.

4. Temporary Importation under Bond – P 351-52
5. Criminal and Civil Penalties for Fraud

(a) civil - monetary penalty for anybody who by fraud, gross Neg, or Neg, enters a good into USA by means of a false and material statement or omission.

(b) criminal – sanctions for people who make false statements to USCS officers.

(c) USCS must seize and forfeit all stolen and smuggled and controlled substances.

(d) Federal money laundering laws also have criminal and civil penalties.

(e) USCS enforces this with special agents all over the world.

B. “Substantial Transformation” issues:
1. USCS statute (10 USC § 1562) says imported goods can be “cleaned, sorted, repacked, or otherwise changed in condition, but not manufactured” while in the warehouse. Purpose is to prevent importers from importing a good in a form that is subject to a low duty, then changing it a lot after it’s in the USA and then selling it.

2. Thus the question of “what is manufacturing”? becomes very important, much like “substantial transformation” in context of ROO markings.

3. Basic rule from CIT:

(a) The ROO statute and the customs-entry statute have very diff purposes (determine country of origin Vs deter abuse of our import duties), so we apply different tests to determine “substantial transformation” and “manufacture.” The former is a high threshold (lot of transformation required to find ST), the latter is very low (Congress intended that even a small amount of transformation would suffice for “manufacture.”). From Tropicana Products v. United States (CIT 1992)

4. Example - Tropicana Products v. United States (CIT 1992)

(a) Facts – P imported concentrated frozen juice from Brazil, then processed it in warehouse. “Concentrated” juice has a 35 cents/gallon duty; “not concentrated” = 20 cents/gallon, so P wants it classified as not concentrated, so it blends and dilutes the juice in the warehouse. P wants to show that what it was doing in warehouse was not “manufacturing.” P argued that the court should use same standard as it used in ROO context (name-character-use plus addition of substantial value).
(b) HELD: 

(i) Different statutes (e.g. § 1562 on one hand, and country-of-origin laws on other) have different meanings; you cannot just say that all statutes that touch on “manufacturing” in any way deserve the same analysis, i.e. the subst transformation analysis.

(ii) Here, to apply the high threshold of the subst transf test would negate the leg intent – plain language suggests it’s meant to include only minor changes, i.e. low threshold.

(iii) An intermediate amount of manufacture – i.e. processing to remove it from its crude/primary state – can still be “manufacturing”, even if there’s more work to be done before it’s in final state.

(iv) An importer may not use a warehouse to fashion goods or change their condition, to circumvent customs laws. That’s what Tropicana did here.
C. Foreign Trade Zones (Part of “Entry of Articles” issue)
1. What they are:
(a) Aka “foreign processing zones;” used in about 120 countries. Legal fiction: zone physically inside the destination country, but where goods immediately after import are considered not yet imported. 

(b) Some RTAs, like NAFTA, have rules for them, but mainly they’re covered by LOCAL laws.

(c) To establish them, a firm or town applies to USCS to designate a piece of land, or a warehouse or whatever, as an FTZ.

2. Why we use them:
(a) From viewpoint of importer:
(i) Reduce taxes and customs duties.
(ii) See p360.
(b) Why would govts want to do this?

(i) Encourage foreign commerce

a. E.g. importer can bring stuff into FTZ, and leave it there until a good market develops, and then it’s in position to deliver the goods immediately from a nearby place.

(ii) Facilitates marketing for importers – they can invite potential clients to come see goods in FTZ.

(iii) Promote assembly and mfctring operations in the USA, b/c Americans are employed there.

(iv) No need to bear risks and costs of shipping domestic components to an overseas production facility.

3. Foreign Trade Zones Act of 1934 (as amended)

(a) Authorizes the establishment of FTZs.
(b) FTZs are supervised by USCS.
(c) An FTZ is a special enclosed area w/in or adjacent to a US port of entry.
(i) e.g. – In a warehouse or industrial park at a port of entry.
(d) Locations:
(i) Every US port of entry is entitled to at least one FTZ. A corporation or a US State may apply for permission to establish a “general purpose” FTZ. This would let more than one company operate in that zone, whereas a subzone is used only by one firm.
(ii) A general purpose FTZ must be located within 60 or 90 minutes drive of a USCS office; there’s no such limit on subzones.
(iii) Usually, a subzone is located within the private facility of the user firm.
(e) In these zones, any foreign or domestic goods can be brought for the purpose of storage, sale, exhibition, repacking, distribution, manufacturing, cleaining, other types of processing, etc.
(f) If you import goods into the FTZ, you can leave them there for an unlimited area of time.
4. Privileged Vs. Non-Privilelged Status and the Minimzation of Tariffs

(a) USCS makes a threshold inquiry: is the merchandise “privileged” or not? This determines its tariff treatment if/when it’s later imported into the US.
(i) privileged status –
a. generally you can only get this for foreign goods that have not yet been manipulated or manufactured so as to effect a change in its HTS tariff classification.
b. USCS appraises and classifies this stuff when it enters an FTZ.
(ii) non-privileged status –

a. applies to foreign goods in an FTZ that have already been mfctrd or manipulated.
b. USCS appraises and classifies this stuff when it leaves an FTZ.
(iii) importer can choose whether it wants to get privileged or non-privileged status. By default, you get non-priv status unless you apply for priv status.
IV. CLASSIFICATION

A. THE HARMONIZED SYSTEM

1. A multilateral convention from 1988 established the “Harmonized Commodity Description and Coding System”, or Harmonized System (HS).
(a) Goal: parties meant it to be the basis for their tariff, statistical and transport documentation systems.
(b) How it works:
(i) Contracting parties must base their import and export schedules on the HS nomenclature, but each party can set the actual rates it wants.
(ii) Organized into 21 sections and 96 chapters.
(iii) Starts with crude goods, then gets into more complex goods. Each type of good gets a 4 or 6 digit code, and all parties must use them.
2. America’s use of the Harmonized System
(a) a 1988 Act enacted, inter alia, the Harmonized Tariff Schedule (HTS) based on the Harmonized System.
(b) The HTS has 7 columns – lists the 4 digit int’l convention number, then the 2-digit USA suffix that we apply, then describes in plain English, then says how much duty to pay.
(c) these are used both for imports and exports.
(d) Duties are classified in three ways:
(i) ad valorem – pay a simple percentage of the customs value of the good
(ii) specific rate – pay a stated amount, e.g. 17 cents per kilo.
(iii) Compound – pay a combination of ad valorem plus specific.
B. CLASSIFICATION METHODOLOGY

1. The process in the USA: 
(a) An American importer must do two basic things:
(i) classification of the object
(ii) valuation – acc to the HTS.
(b) USCS will give advice on both of these.
(c) USCS also sometimes do checks of various importers to make sure they’re complying – or sometimes if they fit the “profile” of suspicious importer, or importing from suspect country, etc.
(d) Liquidation – when the USCS finally has reviewed the importer’s classifications and valuations, and approves the import to be released into commerce.
(i) If USCS and importer dispute the duty amount, importer can argue it here.
(e) Protests – see P 374 for details.
(i) Standard of review – Fed Circuit’s review of a CIT classification uses clearly erroneous standard (P 384.).
2. The process generally under the international framework:
(a) General Rules of Interpretation (GRI)

(i) There are 4 possible ways to classify an article in the HTS:
(ii) General description
(iii) Eo nominee description – by the article’s common name
(iv) By component material
(v) By actual or principal use
(vi) The GRI is a doc that explains how to do the classification.
(vii) “doctrine of the entirities” – a GRI rule that requires an importer to classify an article by considering three possible forms of the article – complete and assembled, complete and unassembled, and incomplete but having essential character of the complete article. Purpose: prevent importers from importing piecemeal to get around duties.
(viii) If a good can be put under more than one category – use the heading that gives the most specific classification (the rule of relative specificity) see p. 371.
(ix) Descript by use is more specific than eo nominee, which is more specific than a general descrip.
C. CLASSIFICATION CONUNDRUMS

1. Marubeni America Corp. v. US (Fed cir 1994)
(a) USCS decided that Mitsubishi Pathfinder should be classified as  “vehicle for the tansport of goods” (which gets a 25% ad valorem duty); Nissan said it should go under heading 8703.23.00 as a vehicle principally designed for transport of persons. CIT agreed with Nissan.
(b) USCS argues that classficiation should be based on construction – the basic structure, components, etc., and whether it seems to be meant uniquely for passenger transport.
(c) Reasoning:
(i) The classification scheme of 8703 talks of “principal use”; therefore if a good has two equal uses, neither is “principal”. So if the Pathfinder is equally for passenger and goods, it cannot go under 8703 (i.e. Nissan would lose).
(ii) An SUV meets the literal definition of a “station wagon” in the HTS Explanatory Note – and 8703 does contain an exception for station wagons – but the Expl Note also says a station wagon must still be princiapply for persons. So even if it’s a station wagon, 8703 neither includes nor excludes it.
(d) HELD –
(i) To decide if the SUV “princiapply” is for persons, look at the structural and auxiliary design features.
(ii) And here, they all point to mainly passenger use.
(e) Outcome – importer wins – ict ruling upheld.
V. VALUATION

A. SOURCES OF LAW:

1. GATT art VII
2. “Customs Valuation Agreement of 1994” – (Uruguay Round Agreement on Implementation of GATT Art. VII)
3. 19 USC § 1401(a)
B. SUMMARY:

1. In theory, GATT/WTO members agree to base their valuations on “actual value” of imported goods (GATT art XII:2(a)), but this has been pretty hard to turn into a uniform standard.
2. GATT art XII:2 lays out basic policy goal of uniformity, but that’s fairly vague and manipulable; little guidance appears elsewhere in GATT.
3. Uruguay Round produced an Agreemetn on Implementation of Art VII – it’s virtually identical to the 1979 Tokyo Code. Its goal is to ensure that states use the same approach to valuation methodology, not that they necessarily use the same values.
4. Basis way that the GATT and Customs Valuation Agreement work:

(a) GATT refers to “actual value”; CVA says what that means, which is look at CVA art 1 (which says also look at factors in art 8); if that doesn’t answer, look at art 2; if that doesn’t answer it, look at art 3.
C. VALUATION METHODOLOGY

1. Uniformity in Valuation Methodology

(a) USA until 1979 used a much diff approach than rest of world - “ASP” – American Selling Price – it was nakedly protectionist, really weird. Tokyo Round produced a Valuation Code that got rid of the American approach – it set one uniform int’l code for product valuation.
(b) The Uruguay Round is virtually the same as the 1979 tokyo Round Code on this point, so USA did not need to change its statutes or USCS regs to implement it.
(c) But note that while Urug Round makes greater uniformity in valuation methodology, that doesn’t necessarily mean more uniformity in the actual values themselves that we give goods. That still varies a lot (see P 393).
2. Foreign currency exchange rates:

(a) USCS is required by statute to convert foreign currencies by using the rates set by the Fed Reserve Bank.
3. Related parties and arms-length transactions: related-party transactions may require a different valuation methodology from the one used for arms-length sales. What are related parties?
(a) Members of same family
(b) Partners
(c) An employer and employee
(d) Officer of an organization ( to that same org
(e) Officer of one organization ( officer of another org in which officer #1 is also an employee
(f) Any person (incl corporation/partnership) that owns/controls more than 5% of the voting stock in an organization ( to that organization
(g) Two or more persons directly/indirectly controlling, controlled by, under common control with, any person.
4. Main features of the Uruguay Round Agreement:
(a) Bases valuation largely on transaction value??? (Agreement, art I, modified by Art 8)
(b) Eliminates some protectionist features in foreign customs valuation systems, incl arbitrariness in valuation methods, overvaluation, and use of fictitiuous values
(c) Requires foreign customs svcs to use minimum standards of transparency and fairness
(d) Increases opportunity for exporters to appeal customs valuation decisions (at nat’l and int’l levels)
(e) Simplifies/streamlines valuation procedures.
(f) Uses the WTO DSU process to resolve customs valuation related disputes among states.
(g) Sets up new WTO technical committee to give advice/aid to states re valuation.
5. The Valuation Methodology under GATT/WTO regime:
(a) Art. 1 requires as a base that the importer use, to determine value, the transaction value (price actually paid or payable for that good; Art 8 adds other modifying factors. So the formula is this:
(i) price actually paid or payable for the good when sold for export to the country of importation, PLUS:
a. see text – P 425 handbook
6. The Valuation Methodology for USA, done by USCS:
(a) See P 396, casebook
D. DRAWBACK

1. Used in many countries, including USA. Purpose = help domestic companies compete abroad, by allowing them to import merchandise w/o paying duties, then process it domestically, then export it for foreign market. Allows an importer to get a refund of 99% of the duties/taxes it pays on imported merchandise b/c certain regulatory requirements have been met.
2. To qualify for drawback, you must have two things: (1) importation of merchandise, (2) later exportation or destruction of the merchandise. I.e. it’s not supposed to be used for products that are ultimately designed for consumption in USA. See Chrysler Motors case – P 412.
3. 3 types of drawback:
(a) Manufacturing drawback. Refund of duties paid on imported goods used in mfct of articles that are either exported or destroyed. Thu imported goods must be used in mfctr and exported w/in 5 years of importation.

(b) Unused merchandise drawback. Refund of duties pain on imported merchandise that is exported or destroyed w/o undergoing mfctr, and is never used in the USA. The imported goods must be exported w/in 3 years of importation.
(c) Rejected merchandise drawback. Refund of duties paid on imported goods that are exported b/c the importer could not use it, b/c it did not conform to sample or specifications, or was shipped w/o consent of the consignee. Must be returned to USCS custoy w/in 3 of importation.
4. NAFTA Article 303:

(a) Finish this up
NATIONAL TREATMENT – GATT art. III
I. Sources of law:

A. GATT art. III – don’t tax (or use other internal charges for) foreign products more than you do like domestic products in such a way as to hamper the foreign goods.
B. NAFTA art. 301 – basic national treatment article for GOODS under NAFTA – says parties will abide by GATT art III and other documents interpreting it.
C. NAFTA art. 1102 – basic NAFTA article re: national treatment for INVESTMENTS.
D. NAFTA art. 1202 - basic NAFTA article re: national treatment for SERVICES.
E. Cases – 
1. Japanese Beverages

2. Canada Investments

II. GATT art. III

A. States must not subject an imported good (from any other contracting party), directly or indirectly, to
1. internal TAXES, or OTHER INTERNAL CHARGES of any kind
(a) problem: this formulation presumes that it’s easy to tell difference between a tariff duty (which would be governed by Art II) and some other kind of internal tax (which would be governed by Art III) – this seems to defer to states’ own decisions to call it a “duty” Vs a “tax” – so nothing prevents states from calling it one Vs. another. P 424.
2. more than it applies to like domestic products (unlike NAFTA which applies to like or diretly competitive or substitutable goods).
(a) Note – this is designed to eliminate differential treatment under things like Value Added Taxes.
B. States also must treat foreign imports same as like domestic products when it comes to applying laws, regulations of any kind that affect the products’ sale, transportation, purchase, distribution or use. 
C. States cannot pass laws saying the imported goods must use a certain amount of domestic goods in mixures.
III. NAFTA: 

A. Note – the NAFTA rules are quite parallel to GATT rules, so NAFTA panels will often look for guidance to GATT panel decisions.

B. NAFTA art. 301 – basic NAFTA article re: national treatment for GOODS.
1. Says parties will abide by GATT art III and other documents interpreting it.
2. Unlike GATT, however, it applies to like OR directly competitive or substitutable goods!!!
C. NAFTA art. 1102 – basic NAFTA article re: national treatment for INVESTMENT AND SERVICES.
1. Each NAFTA party must give investors/investments of another party same treatment they give to their own investors/investments,
(a) WRT establishment, acquisition, expansion, mgmt, conduct, operation, and sale or other disposition of investments.
2. NAFTA parties can’t require investors from other parties to have minimum levels of equity in a domestic enterprise, or to sell their investments in the host country.
D. NAFTA art. 1202 - basic NAFTA article re: national treatment for SERVICES.
1. Each party has to give same treatment to service providers from other NAFTA states, in like circumstances.
IV. LIMITATIONS ON NATIONAL TREATMENT PRINCIPLES
A. Basic national treatment rules are strong guidelines, but not w/o limits.
B. National treatment rules do not/may not apply to:
1. direct taxes (e.g. income taxes for corporations. (GATT and NAFTA)
(a) e.g. Pakistan requires higher income tax for an Indian company than for domestic companies – no violation of MFN, tariff concession, or national treatment obligations. P 457.
2. Exchange taxes (not covered by GATT art III)
3. State/local taxes – these are tricky under GATT, although are covered by NAFTA art. 301.
4. NAFTA exempts certain types of imports – art. 301.
5. Government procurement – Agreement art III has some limits on this.
C. “Cultural Exception?”
1. No broad cultural exception under GATT-WTO.

2. NAFTA has some sort of provision ( Annex 2106, P 926 handbook) though – Canada’s protection of French?

3. finish – P 464
V. How the interpretation works:
A. Defining “like products:”
1. use a case-by-case determination, and construe “like products” (GATT art III:2) narrowly.
(a) this is approach used by WTO Appellate Body in Japan Alcoholic Beverages.
2. One possible way to determine if it’s “like” is to look at uniform tariff classification – if the two products are listed the same there, maybe treat them the same.
3. Also can llok at state practices in classifiying under domestic tariff nomenclatures.
B. Definitino of “directly competitive or substitutable products” – 
1. this is broader than “like products”; also use case by case analysis; look at things like phsyicaly characteristics, common end-uses, and tariff classifications, the market place – e.g. competition in the relevant markets, or elasticity of substitution. ? P 428.
C. How much differential treatment is “in excess of?”
1. Super strict standard – even the smallest amount of excess is too much. There is no implied qualification that we should use de minimis approach or “trade effects test.” Japan Bevs.
D. Intent Vs Effects:
1. WTO App Body says intent of state does not matter – we care about the operation of the law, not what motivates it. Japan Beverages.
E. What deference does WTO App Body give to WTO panels?
1. App Body gives no legal weight, although they can be used for guidance. Japan Beverages.
F. See P 438 – 442 for more details.
VI. Example - Japan – Alcoholic Beverages Case
A. Japan is a huge importer of distilled liquors. Japan has a very low tax for shochu, a white liquor produced domestically, and a much higher tax for imports. Canada, EU and USA claim that violates GATT Art. III.2 – b/c Japan, contrary to the language of that clause, puts diff tax rates to like products.
B. Held - 

1. shochu and vodka ARE like products, so Japan violated art III.2 (first sentence) by taxing them differently.
2. Shochu and the other products (not vodka) are also “directly competitive or substitutable products”, so Japan violated art III.2 (second sentence) for the same reason.
VII. Example- Canada – Administration of the Foreign Investment Review Act (1984)
A. Decided by GATT not WTO, but Gantz says WTO would use same approach.
B. in 1973, Canada encated the Foreign Investment Review Act, which said that a foreign corporation could only establish a business in Canada if it would be of “significant benefit to Canada.”
NON-TARIFF BARRIERS – GATT arts. X and XI
I. SOURCES OF LAW:
A. GATT Art. X - Transparency
B. GATT Art. XI – Elimination of Quotas and “VERS” – voluntary export restraints.
C. GATT art. XII – Balance of Payments Rules are exempt from Art. XI.

D. GATT art. XIII – More details on how states must administer quantitative restrictions.

E. GATT art. XIV – Exceptions to the rule of non-discrimination.

F. Uruguay Round Agreement on Safeguards, art. 11:1(b) – outlaws most kinds of vers.

II. WHAT ARE NON-TARIFF BARRIERS?
A. History – NTBs have proliferated since 1930s, when “old protectionism” (tariffs etc) began to get eliminated by GATT negotiations.

B. Types of NTBs:

1. “old protectionism”

(a) Quotas 

(b) VERs (voluntary export restraints)

2. “new protectionism”

(a) new kinds of VERs – see  P 499.

(b) OMAs.

(c) Lack of transparancey

(d) Measures implemented as “technical standards”

(e) Measures designed to protect other interests, like animals, labor, human rights, national security etc.

(i) E.g. countries fear US Tuna law just an NTB.

C. New protectionism is harder to tackle through traditional policies like trade liberalization etc.

D. Effects of use of NTBs:
1. Hard to measure the effects of them. They have been used mainly against Japan and Asian NICs (newly industrializing countries). Effects in Asian countries: promoted oligopolies, forced Asians to create and market higher-value luxury cars, and caused the dispersion of the industry to new locations in developing countries.

E. Different Implications for States between Tariffs and NTBs:
1. Tariffs – states are NOT required to lower tariffs in the absence of special agreement.

2. NTBs: the general principle in GATT (art XI:1) requires immediate abolition of NTBs.

III. GATT art X
A. Basically requires transparency in publication and administration of trade regulations.

IV. GATT art XI
A. Basically requires immediate elimination of all quotas and VERs, whether done by 

1. quotas, import/export license, or other measures.

V. Exceptions to GATT rules re: quotas:

1. GATT art XI:

(a) export prohibitions necessary to prevent critical shortages of food/other essential products

(b) import/export rules necessary for classification/marketing of commodities

(c) agricultural and fisheries products…

2. Restrictions to safeguard the balnce of payments– it’s okay to restrict imports to safeguard one’s external financial position and its balance of payments. (GATT art XII)

3. Different treatment for poor countries –

(a) Countries whose economies can only support low standards of living and are in the early stages of development get more latitude to:

(i) Give tariff protection required to help out a particular industry

(ii) Apply quotas for balanc of payments purposes to protect particular imports that are in high demand. (GATT art XVIII).

VI. NAFTA art. 309 – Import and Export Restrictions
A. Adopts the rules of GATT art. XI – says the NAFTA parties can ONLY use prohibitions or restrictions on imports and exports if they comply with GATT Art. XI and its interpretive notes. Art. 309:1.

1. (Art. 309:3) - If a NAFTA party uses a restriction/prohibition on goods to/from any non-Party state ( then the other NAFTA Parties can either:

(i) adopt same measure WRT goods to/from that same non-Party..

a. I.e. if Canada puts quota on goods to/from Brazil, US and Mexico can do the same.

(ii) OR – require that Canada not import that same good from USA or Mexico and then re-export it to Brazil.

VII. HOW NTBs ARE REGULATED/PROHIBITED UNDER GATT and NAFTA
A. It was/is super hard for ctrs to agree on what constitutes an NTB, so there’s no single GATT rule on NTBs generally – they are sprinkled throughout GATT.

	Type of NTB
	GATT
	Relevant GATT articles & other Urug Round Documents
	NAFTA

	Quantitative restrictions (quotas)
	RULES

Prohibited immediately (but see 3 big exceptions)
	GATT art XI
	Art. 309:3

Generally adopts rules of GATT art XI re: prohibitions and restrictions on imports/exports.

- But see above.

	Import/

export licenses
	Prohibited immediately
	GATT art XI
	

	Lack of transparency
	RULES

Regulated – GATT gives basic guidelines.

- Requires transparency in publication and administration of trade regulations.

- prompt publication in such a way to allow govts and traders to become acquainted with the law.

- only laws that have been published can be enforced

PROBLEMS

- what does it mean to “publish?”
print in several languages, on WWW? Or just have a hard copy in a govt office?

- what types of things must be published? Japan-Measures Affecting Consumer Film case (WTO panel 1998) held that administrative “guidances” given to specific Japanese agencies did not have to be published b/c no proof that they actually changed the law.

- is there some minimum time between publication and enforcement?
Canada-Import, Distribution & Sale of Alcoholic Drinks (GATT panel 1993) held – it was OK for Canada to announce a new law only 5 days before enforcing it against US beer companies, but announce it to domestic beer companies earlier!!! No waiting period is mandated!!

- see Oilseeds and Poultry cases – P 506 – finish if I have time
OTHER CRITICISMS
- GATT art X does not require any procedural Due Process (e.g. hearings) for affected firms.
	GATT art X

Plus a few other MTA docs – see P 506 casebook
	

	ROO issues
	Regulated in very general terms
	GATT art IX
	

	Production subsidies that tend to reduce imports
	Gives general rule of notification and consultation designed to reduce subsdization
	Art XVI
	

	State trading
	State trading agencies are required to use market factors in making decisions
	Art II:4, III:4, and XVII
	

	Export subsidies
	Generally immediately prohibited

Export subs of primary products are subject to special rules designed to prevent one ctry from getting an undue proportion of world trade, and other forms of export subs are subj to more stringent limitations.
	Art XI
	

	Environmental laws 
	E.g. Tuna and Shrimp cases.
	
	

	FINANCIAL MEASURES

- Regulated - Some financial measures are considered consistent w/free trade, so not prohibited unless they’re egregious

	- internal taxes
	Internal taxes can’t be imposed at a higher rate on imported goods than on domestically produced goods
	GATT art III
	

	- AD and CVD duties
	Permitted only in some cases, and even then, limited to amounts deemed sufficient in the cirucmsstances
	GATT art VI
	

	- fees charged by customs officials
	Limited to approx cost of customs svcs
	GATT art VIII
	

	
	
	
	


VIII. American Law – on Quantiative Restrictions 
A. US uses import quotas (type of quant restriction) in some areas. Most are administered by USCS. Can be divided into 2 categories:

1. tariff-rate quotas – 

(a) a certain amount of the product may enter at a reduced rate of duty, during a given period. There’s no limit on the total amount of the product that may come in, but the amount that is subj to reduced duty is limited.

(b) Products of Commie countries usually not subj to these benefits.

2. absolute quotas – 

(a)  theses are quantitative – i.e. no more than a certain amount of the product can come in, period.

(b) Some are global, some are only WRT certain countries.

(c) Imports in excess of an absolute quota can be held temporarily in an FTZ until next quota period begins.

EXCEPTIONS TO GATT PRINCIPLES
I. SOURCES OF LAW:
A. GATT art. XX – General Exeptions

B. GATT art. XXI – Security Exceptions

C. GATT art. XXIV – Regionalism

D. Understanding on the Interpretation of Art XXIV of the GATT 1994

E. NAFTA Chapter 21 – Exceptions.

II. GATT art. XX – General Exceptions
A. Textual Provisions: So long as states don’t apply them in a manner that would be a means of arbitrary, unjustifiable discrim among states where the same conditions prevail, or a disguised restriction on trade, this agreement (GATT) does not bar states from adopting/enforcing measures:

1. necessary to protect public morals – 
(a) e.g. pornography

(b) USA has an anti-obscenity importation statute.

2. protect human, animal, plant life/health

3. re: import/export of gold/silver

4. needed to comply with laws/regs that are outside GATT but not inconsistent with it.

(a) E.g. customs laws, antitrust stuff, protecting IPRs, and prevention of deceptive practices.
(b) This is potentially a huge exception – but book does not contain much on this.

5. re: products of prison labor

(a) note – USA currently has a ban on imports of prison-labor products. This also spurred controversy re: China PNTR debate – USA accused China of exporting prison products cheaply.

6. protect national treasures of artistic, historic or archeological value

7. re: conservation of exhaustible natural resources…

B. Notes:
1. Note broad language of chapeau – seems broad enough to allow states to invoke these exceptions WRT both import AND export laws/policies.

2. This “laundry list” leads to some hot debates.

(a) E.g. arts XX:(b) and (g) (protect human/natural life/health and protect natural resources)

III. GATT art. XXI – Security Exceptions
A. Textual Provisions: Nothing in GATT is construed:

1. to force any contracting party to disclose info that may harm national security

2. to prevent any contracting party from taking action that it considers necessary to protect its essential security interests

(a) re: fissionable materials or materials that they’re derived from

(b) re: traffic in arms, ammo and implements of war and traffic in goods for purporse of supplying a military establishment

(c) taken in time of war or other emergency in int’l relations.

3. to prevent any contracting party from taking any action in pursuance of its obligations under the U.N. Charter for maintenance of int’l peace and security.

B. NOTES:
1. Gantz: This has not really been tested – GATT has not wanted to wade too deeply into this area. This could involve Helms-Burton – which US calls a “national security” issue and not just a punitive one – each state makes the call itself.

2. Bhala suggests that these security exceptions could be used to fight international crime and terrorism. E.g. USA imposed sanctions on Iran and Libya b/c we suspected they supported terrorism.

3. Bhala – P 597 – argues that GATT XXI may allow states to act like “cowboys…”

4. see “Decision” – P 598

5. case studies – Sweden (military infrastructure argument) and Nicaragua – P 600.
IV. GATT art. XXIV – REGIONALISM
A. SUMMARY:
1. GATT allows the creation of customs unions and free trade areas. There has been an explosion of agreements in this area.Why allow customs unions? Prob political realism – necessary to get countries to join GATT. But a “genuine” CU/FTA may also be compatible with broader trade goals. So GATT XXIV tries to reconcile that with basic need to prevent discrimination by customs unions.

2. regional orgs are troubling b/c they seem to violate several basic GATT principles:

(a) art I – MFN.

(b) art 3 – non discrim treatment

(c) art 2 – bound tariffs – regional orgs prob do NOT conflict with this.

3. USA: started with US-Israel agreement, then US-Canada agreement. USA then had a very global approach, now is starting to go back to bilateral approach.

B. How this has all worked in practice:

1. CUs and FTAs have proliferated, but have become controversial, mainly WRT “substantially all trade” and “reas period of time” rules.

2. in practice, despite the notice requirements, most CUs and FTAs do not really get scrutinized by other states until after they are already set up – defeats the purpose.
C. TEXTUAL PROVISIONS:
1. Basic rule: Art. XXIV:5. GATT does not bar contracting parties from forming CUs or FTAs or adopting interim agreements to create them, as long as: 

(a) they do not on the whole raise tariffs WRT non-members

(i) Note – to calculate this, use “overall assessment of weight avg tariff rates and of customs duties collected.” General Understanding, P 296. See P 296 H for details on calculating this.

(ii) Note – one controversy under this requirement has been rules of origin – P 627 T.

(b) they apply to substantially all trade between members – not sector-by-sector

(i) customs union: members must eliminate duties and other barriers with respect to substantially all the trade between them

a. can apply either all trade between members, OR all products originating in member territories
(ii) free trade area: members must eliminate duties and other barriers with respect to substantially all the trade between them.

(iii) NOTES –
a. although it says “subst all,” it still allows some exceptions. Members can still “where necessary” maintain duties or restrictions under:

1. GATT art XI – quantitative restrictions

2. GATT art XII – balance-of-payment restrictions

3. GATT art XIII – non-discriminatory administration of quantitive restrictions

4. GATT art XVI – exceptions to the rules of non-discrimination

5. GATT art XV – exchange arrangements

6. GATT art XX – general exceptions

b. “subst all” has a qualitiative and a quantitive dimension:

1. Qualitative: there’s a debate over whether this is satisfied if the agreement exempts a whole calss of goods – e.g. Sweden-Baltic agreement exempted agricultural goods.

2. Quantitative – the counterargument is that since the overall amount of goods was covered, it doesn’t matter that one sector was excluded.

(c) the CU or FTA is actually created w/in reasonable period of time after adoption of the interim agreement.

(i) Note – this should be under 10 yrs except in exceptional cases. Gen Understanding, 297.
D. Definitions:
1. “customs union” (XXIV:8) – substitution of one customs territory for two or more others, so that

(i) members eliminate duties and other barriers 

(b) AND – each of the members apply substantially the same duties and other commerce regulations to non-members.

2. “free trade area” (XXIV:8) – group of 2 or more CUs in which members eliminate duties and other barriers with respect to substantially all the trade between them of products eliminating in the territories.

E. Notice/transparency provisions:
1. if some CPs decide to create a CU or FTA, they must notify all other CPs. If other CPs study the proposal and think it will not lead to creation in a reasonable time, CPs can tell the planning parties that, and then the planning parties have to do what the other CPs suggest as an alternative.

F. Procedure if a member of a CU proposes to increase a bound rate of duty:
1. see art XXIV and Gen Understanding, 297.

2. Members must do this procedure in good faith with a view to achieving mutually satisfactory compensatory adjustment. 297.

G. Dispute Settlement:
1. for “any matters arising from the application of” XXIV, states should use the provisions of GATT arts XXII and XXIII, as applied by the DSU.

RULES OF ORIGIN
I. SOURCES OF LAW:
A. Uruguay Round  - Agreement on Rules of Origin

B. NAFTA – art. 401

C. NAFTA – Chapter 5.

II. NOTES:
A. There are two diff types of ROOs that are generally used:
1. preferential ROOs:
(a) used to determine whether a product originates in a preference-receiving country or trading area
(b) this determines whether the good qualifies to enter the importing country on better terms than goods from other places.
(c) Designed in theory to prevent “trade deflection” – where a company does minimal processing in a preferred country in order to get the benefit of “coming from” that place.
(i) NOTE: Lanasa article (660) argues that when states create a higher threshold of “substantial transformation” than is necessary to prevent trade deflection, they are able to require more work to be done in the “preferred” countries, which means less work done in countries that would otherwise have a comparative advantage – this results in inefficient allocation of resources.
2. nonpreferential ROOs:
(a) used for all other purposes – incl enforcement of product-specific and country-specific trade restrictions that increase the cost of, or restrict or prevent, market entry.
(b) These ALWAYS result in determining what country the good “comes from” – unlike preferential rules, where you don’t really care where it comes from once you show that it does not come from a country that gets preferential treatment.
B. PROBLEMS/ISSUES THAT ARISE UNDER ROOs:
1. Both types of ROOs can be used as effective barriers to trade – see above – if you make them require too high a threshold (overly restrictive) or too low (overly broad). i.e. ROOs can become “tools of discrimination” against non-members of the FTA.
2. “CTH Rule” - ??? 674.
3. Preferential ROOs can function as “covenants not to compete” – 676
4. “Value added tests” sound easy but can be tricky and defeat the free-trade purpose.
(a) Definition” – value added test – a specified percentage of the total value of a product must be added in a country for that product to be considered a “product of” that country.
(b) BUT – problems can arise. E.g. mfctr pays its suppliers in various currencies – exchange rate fluctuations can affect determinations of origin made on a value added basis.
(c) Also, it’s hard to enforce value added rules.
5. “Specified Process System Rules” sound simple but can raise problems.
(a) Definition – means when you just agree that a certain type of processing method constitutes a “subst change”.
(b) NAFTA uses this approach for certain goods – e.g. textiles.
(c) Sounds good, but it may be costly and hard to maintain an up to date list.
III. URUGUAY ROUND – AGREEMENT ON RULES OF ORIGIN
A. Basic Approach that States Must Follow:
1. States must apply ROOs consistently and impartially, cannot discriminate between members. Agreement Art. 3(a).

2. ROOs should not be used in a way that creates distortions or disruptions. Art 9(d).
3. ROOs should not create unduly strict requirements or be conditioned on something not relating to mctr/processing. Art. 9(d). 

4. The country of origin must be considered as either:

5. ROOs applied to imports/exports cannot be more stringent than ROOs that state uses to decide whether or not a good is domestic

6. Transparency – states must publish their ROOs.
7. Upon request by an exporter/importer or anybody else, state must inform that party what they would consider to be its place of origin. Art 3(f).

(a) must be done ASAP and no more than 150 days after the request.

8. If state changes its ROOs, it cannot apply the changes retroactively.

9. Review: any admin action that a state takes WRT ROOs must be reviewable promptly by a judicial, arbitral or administrative tribunal/procedure.

10. Confidentiality: information that is confidential in nature, rec’d by the govt, must be kept secret and not disclosed w/o permission of party.

B. Other Rules:
1. ROOs Agreement sets up committee on ROOs.

(a) composed of reps from all members; meets at least once a year to let members discuss whatever they want; shall annually review ROO issues and report to the Council for Trade in Goods

2. Dispute Settlement:

(a) ROOs issues use GATT art XXIII and the DSU.

3. Ministerial Conference explicitly undertakes to accomplish a harmonization of ROOs, given the principles laid out in art. 3.

IV. NAFTA - RULES OF ORIGIN
A. NAFTA uses 7 different types of ROOs:
1. “Goods Wholly Obtained” 
(a) art 401(a) –
(b) a good wholly obtained/produced in a NAFTA party gets preferential treatment.

(c) Applies to minerals, agricultural, seabed stuff

2. “Originating Materials” 
(a) 401(c) –
(b) logical extension of first rule – says a good “originates” if it is produced entirely in a NAFTA party exclusively from originating materials.

(c) E.g. a pen is made in Canada from parts all made in US or Mex – the materaiils all are “originating”, so the pen is “originating.”

3. “Substantial Transformation”
(a) (401)(b) –

(b) applies where a good containes non-originating materials. If ALL non-orig materials undergo a CTH, then the good is “originating.”

(c) Note – catsup/tomato paste – some CTH rules in NAFTA may function as protectionist.

4. The Hybrid Rule
(a) Art 401(b)/Annex 401

(b) Art 401(b)’s reference to “the good satisfies all other applicable requirements of this chapter” means that for some goods, you have to look at Annex 401, which we don’t have – it contains “hybrid tests” – et automobiles, chemicals, plastics, footwer, and electronics.

5. The Assembled Goods Rule
(a) Art 401(d) 

6. The Specified Process Rule
(a) Used in Annex 401 – we don’t have. Applies to some textiles and yarn, etc.

7. the De Minimis Test
(a) art 405 – we didn’t have to read this.
B. TEXTUAL PROVISIONS:
C. Basic Approach that NAFTA members must follow:
1. States must treat a good as originating in another NAFTA party if:

(a) the “regional value content” of the good is 60% or more (or 50% or more, if using the “net cost method”)

(b) AND one of these is true:

(i) (401(a)) –

a. the good is “wholly obtained or produced entirely in” one or more of the NAFTA parties 

(ii) (401(b)) - 

a. EITHER:

1. each of the non-originating materials used in the production of the good

2. undergoes a change in tariff classification in a NAFTA party,

3. as a result of production occurring entirely in one more of the parties.
b. OR:

1. the good otherwise satisfies the applicable requirements of Annex 401 where no change in tariff classication is required

c. AND:

1. the good satisfies all other requirements under Chapter 4

· i.e. it has to comply with stuff in Annex 401 (which we didn’t read).

(iii)  (401(c)) – 

a. The good is produced entirely in the territory of one/more NAFTA parties,

b. exclusively from materials originating there.

(iv)  (401(d)) - 

a. The good is produced entirely in one/more parties, but one/more of the non-originating materials that are used to make it do NOT undergo a change in tariff classification, but that’s just because 

1. The good was imported in unassembled form but was classified as an assembled good. (401(d)(i))

2. OR – the HTS puts both the good itself, and its parts, under the same heading, or the heading is not broken down into subparts.  (401(d)(ii)

ANTI-DUMPING AND COUNTERVAILING DUTY LAW
Anti-dumping
I. Economic Theories/Issues in AD Law:
A. Trend since GATT 1947:

1. Tariffs dropping in importance; avg tariff in indust countries in 1947 was 40%, down to 6% in 1994.

2. New weapon of choice for govts looking to protect domestic industries are NTBs – especially AD laws. AD duties have profilerated in USA in recent years.

B. Some economists (e.g. Bhala) believe that the Uruguay Round did very little to deter the abuse of AD laws for protectionist purposes, for two reasons: textual ambiguity and failure to understand basic microeconomic principles (doesn’t understand the relation between pricing strategy and costs of production).

C. AD duties are bad b/c their costs (measured by higher costs for consumers) FAR outweigh the benefit to producers in the importing country (in terms of increased profits) and to their employees (in terms of increased/maintained employment).

D. AD laws ironically encourage monopoly pricing, the very thing they purport to fight, b/c they drive many exporters out of the domestic market and reduce competition.

II. BASICS OF ANTI-DUMPING LAW
A. Definition of Dumping – a producer/exporter sells its product in a foreign market at less than normal value.
B. Formula – dumping margin = ((normal value – export price) / export price) X 100

C. Focus is on protecting industries, not consumers; otherwise let them enjoy low prices.

III. Basic Process INTERNATIONALLY:
A. a petition is brought “by or on behalf of a domestic injury.”

1. Usually by unions or trade assns.

2. Has to contain some basic info – P 399 handbook

3. authorities must see if the petition is adequately supported by the industry:

(a) poll the industry: firms accounting for 25% or more of total output must support it.

(b) if the supporters account for 50% or more of the industry’s output, then investigation can ahead.

B. in special circumstances, authorities can initiate an investigation sua sponte w/o application from industry, but then only if they have suffic EV of dumping, injury and causal link.

C. if authorities at any time decied the EV is insufficient, they must end the process asap.

D. Authorities must give notice to all interested parties of their AD investigation

E. Authorities now must DETERMINE WHETHER DUMPING HAS OCCURRED (AD Agrt, art 2).
1. Basic goal is to see if it’s been sold in importing country at less than normal value (which means 

2. How you do it:

(a) First, dumping is established if it’s being sold domestically for less than the comparable price for the like product when sold for consumption back in the exporting country.
(b) If there are no sales of the like product in the exporting country, or b/c of particular market situation those sales aren’t a proper comparison, (
(i) Choose a representative country to serve as a stand-in, i.e. determine dupming by comparison w/ a comparable price of the like product in a representative 3rd country.

3. see P 393 handbook for more details!!!!

4. if there is NO export prices available, or it seems unreliable, then instead use the price at which the imported goods are first resold to an independent buyer. AD Agrt, art 2.3.
5. Overall, a fair comparison must be made between the export price and the normal value. AD agrt, art 2.4.
(a) what does this mean? Means wholesale level, or mfctr to dealer level, or retail level, etc. there are certain administrative costs to having another level in the chain of sale.

(b) bottom line – comparing wholesale prices alone will not help you determine whether dumping is occurring – it’s much more complex.

6. NO ZEROING!!!! (treating a negative value as “zero” to make the dumping margin look bigger than it is).
F. Authorieties then must DETERMINE THE INJURY or THREAT OF INJURY (AD Agrt, art 3)
1. if the authorities find the dumping margin to be less than 2% of the export price (de minimis), they must cease ASAP.
2. The authorites must determine an individual dumping margin for each known exporter/producer of the good. If there are too many to do that practicably, they can limit the examination to a statistically valid number. AD Agrt, ¶6.10 (P 403 handbook)

(a) Consult with the exporter and producers themselves to see what is reasonable here!
3. The formula/approach to use:

	Determination of injury in AD cases (Anti-Dumping Agrt, art 3)

	I. Must be based on positive evidence.

II. Must involve objective examination of:

A. Volume of the dumped imports

1. Consider whether there has been a signif increase in dumped imports (in asbsolute terms OR relative to production/consumption in the importing member)

B. and the effect of dumped imports on prices in the domestic market for like products

1. consider whether there’s been a signif price undercutting by the dumped imports, as compared w/price of like product of importing member,

2. consider whether the effect of the imports is otherwise to

(a) depress prices to a signif degree or prevent price increases

(b) or prevent prices increases that would have otherwise occurred, to a significant degree.

3. Factors to consider:

(a) all relevant economic factors and indices having a bearing on the industry, including (non-exhaustive list):

(i) actual & potential decline in sales, profits, market share, return on investments, etc.

(ii) factors affecting domestic prices

(iii) the size of the dumping margin

(iv) actual & potential negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital, etc.

C. consequent impact of the imports on domestic producers of such products.

D. NOTE – no one of these factors is decisive.

III. If imports from more than one country are being investigated simultaneously:

A. Authorities can cumultatively assess the effects of all the imports ONLY if they determine that:

1. The margin of dumping WRT the imports from each country is more than de minimis, as defined in Art. 5.8 (2% of export price).

(a) and the volume of imports from each country is not negligible

2. AND – it’s appropriate to do it cumulatively, in light of the conditions of competition

(a) between the imported products

(b) and between the imported products and the like domestic product.

IV. Causal relationship must be shown!!!
A. Must show that the damage was actually caused BY the dumping.

B. HOW? Authorities shall examine any known factors other than the dumped import, and not blame those on the dumped import. FACTORS include (non-exhaustive):

1. Volume and prices of imports NOT sold at dumping prices

2. Contraction in demand, or changes in consumption patterns

3. Trade restrictive practices of, and competition between, the foreign and domestic producers

4. Technological developments
5. Export performance and productivity of the domestic industry.


	Determination of threat of injury in AD cases (Anti-Dumping Agrt, art 3)

	V. Must be based on facts and not merely on allegation, conjecture or remote possibility
VI. The change in circumstances that would create situation where dumping would cause injury, must be clearly foreseen and imminent.

A. E.g. there is convincing reason  to believe that in the near future there will be substantially increased importation of the product at dumped prices.

VII. FACTORS to consider:

A. Significant rate of increase of dumped imports into the home market indicating likelihood of subst increased importation

B. The exporter’s capacity is sufficiently freely disposable, or it’s imminent that it will substantially increase, indicating that it’s likely to substantially increase dumped exports
C. Whether imports are entering at prices that will have a signif depressing or suppressing effect on domestic prices, and would likely increase demand for further imports

D. Inventories of the product.


G. If the basic tests are met, the state may impose AD duties.

H. How much the duty should be:

1. Cannot be more than the margin of dumping.

IV. BASIC PROCESS IN THE AMERICAN SYSTEM:
A. AMERICAN ANTI-DUMPING STATUTES
1. Two major statutes govern AD law today:

(a) Antidumping Act of 1916
(b) Title VII of the Tariff Act of 1930
2. Antidumping Act of 1916:
(a) Features:
(i) makes predatory dumping illegal.

(ii) bars selling an imported article in the US “at a price substantially less than the actual market value or wholesale price” “with the intent of destroying or injurying” a US industry.

(iii) Applies ONLY to domestic importers of foreign goods – does NOT apply extraterritorially to foreign exporters into the US.

(iv) Remedies: private right of action, criminal penalties, civil penalties (incl treble damages).

(v) Do NOT need to show injury per se; DO NEED to prove predatory intent. This is really hard to meet – in fact there has never been a successful prosecution under the 1016 Act.

(b) Challenged by EU and Japan at WTO:
(i) EU and Japan filed separate but similar actions at WTO, saying the 1916 Act violated several rules of GATT and Uruguay Round AD Agreement (P 873). US replied (a) it’s fallen into desuetude so no need to worry, and (b) it’s really an antitrust law, not an AD law.

(ii) WTO panel rejected US, and found for EU – i.e., held that the 1916 law violates GATT and AD agreement.

3. Another statute, the Antidumping Act of 1921, was effective from 1921 until repealed in 1979 after Tokyo Round.

(a) allowed Treasury to investigate dumping and impose AD duties. Not necessary to show predatory intent.

B. Before issuing an AD or CVD order, ITC must decide whether the domestic industry is:
1. being materially injured
2. threatened with material injury
3. material retardation of a domestic industry.
COUNTERVAILING DUTIES CASES
I. Sources of law:
1. SCM Agreement

(a) Articles 15 and 27, and Annex V.

2. more too!

II. BASICS OF COUNTERVAILING DUTY LAW
A. Summary – CVD law allows domestic firms to sue to require foreign exporters to raise their costs to offset any govt “subsidies” that allow them to lower their costs. Tough problem = defining “subsidy” narrowly enough so that you don’t find a violation in any provision of govt services, etc.

B. Blue boxes and green boxes:
1. Blue boxes: subsidies that distort trade by being pegged to production – the more of the product a producer produces, the more subsidy they get.

2. Green boxes: subsidies that distort trade far less b/c they are fixed and don’t increase with production. They compensate framers for some income problem, but are fixed.

C. Competing legitimate goals – govt interest in granting subsidies, Vs importing nations interest in avoiding material damage to their domestic industry. The injury test helps us resolve this – if there’s no real injury, then it shouldn’t be a problem.

D. Remember – SCM GENERALLY DOES NOT APPLY TO AGRICULTURE SUBS!!!

E. Lights:

1. Green lights –
(a) PERMITTED.

(b) Subsidies for R&D, environmental subsidies, and disadvantaged regions.
2. Yellow lights  - anything that meets definition of art 1. ONLY actionable if actionable under Art 2. 

(a) Permitted for any country
3. Red lights –

(a) PROHIBITED.

(b) mainly export subsidies. Art 3. if it’s an export subsidy as defined in art 3 and annex 1, it’s prohibited.

(c) Don’t apply to least deved countries.
F. HOW THE GATT-WTO FORMULA WORKS – 

1. art 1 defines subsidies; 1.2 says one of those subs is actionable/regulatable only if it is specific (under art 2);

(a) art 3 bans two kinds of subs outright:

(i) “red lights”
a. subsidies contingent on export performance (export subs)

b. subs contingent on using domestic not imported goods.

(b) Art 4 says how states deal with red lights

2. green lights – art 8. these are permitted.

3. yellow lights – any other kind of subsidy – see art 1 and 2.
G. DEFINING “SUBSIDY” – 
1. two approaches are often used:

(a) Cost to the govt test – it’s a subsidy if the govt incurs some cost.

(b) Benefit test (preferred by USA administration) – it’s a subsidy if a firm benefits from the govt activity.

2. Uruguay Round Agreement on SCM – requires both:

(a) cost to a govt or any public body

(i) direct transfer of funds (grants, loans, equity), or potential transfer (loan guar)

(ii) govt foregoes revenue otherwise due (tax credits)

(iii) govt goods/services other than general infrastructure, or govt purchases goods

(iv) govt payments to various funding mechanisms

(v) any kind of income/price support under GATT 1994 Art XVI.

(vi) Or – Gantz - “concessional rate” – if you’re an exporter, you go to a bank in your country, it costs you 15% annually to borrow; if you go to your govt (e.g. an export financing institution, ex-im bank) – you can borrow that money for 5% instead – that’s a concessional rate. That difference is an export subsidy.

(b) AND benefit is thereby conferred.
3. “Specificity” concept in SCM agreement – big key.

(a) Specificity Vs. General Availability: if the foreign govt subsidy is so generally available that everybody in the exporting society can use it, then the importing country cannot use CVDs. It must be “specific” – see Art 2 and 3.

(i) If you give the benefit ONLY to the steel industry, e.g., it’s probably specific ( actionable.

(ii) Line drawing problems –

a. if Mexico pays to upgrade its port facilities, that’s probably “general”

b. but Saudi Arabia 20 yrs ago built a port, nominally available to all, but the only one that ever produced it was a particular company – so de jure general, but de facto specific = specific (in US view).

c. see art 2.1(c) of AD agreement for the approach.

(b) De facto Vs De jure specificity – some policies are facially broad enough to be generally available, but only some firms will benefit in practice b/c not all will have an interest in availing themselves of the subsidy – so how to treat those? US approach = look at de facto specificity: if the benefits are legally available widely AND in fact a broad segment of economy can benefit from it, then it’s NOT specific. SCM agreement incorporates the de facto test.
(i) Subsidies given to a specific region (e.g. to attract tourism or get more jobs in a certain area) - usually held to be a generally available subsidy, as long as you offer it to all parties in the region – see art 8.

H. Who brings the actions, when and where?

1. Two tracks to bring actions:

(a) Private firm brings CVD case under part 5 of Agrmt, beginning art. 10. parallel to the AD agreement

(i) art 10 – steel industry in USA complains about british steel industry subsidies – they complain and say it causes material injury, so demands CVDs to neutralize it.

a. very similar to the process used for AD duties.

(b) Govt to govt. art. 3 and art. 4.

(i) these are the remedies we’re familiar with – consultation at WTO; DSB process and appellate body process; can lead to trade sanctions.

(ii) govt to govt disputes over yellow light subs:

a. Based on DSB.

b. Under art 5, can’t bring action in DSB unless you show adverse effects – injury to domestic injuiry, nullification/impairment, etc.

(c) Art 10: industry against industry (but govts will prob get involved too). Basically action brought by priv parties.

I. Developing countries - Part 7 – developing countries.

1. an area where “special and differneital treatment” (WTO Agreement language) has some real meaning.

(a) Read art 27 together with Annex VII (page 520).

2. there’s supposed to be a phase-in for some countries - see P 520.

3. but if (27.5 and 27.6) country is deving quickly, they’re supposed to comply with the export subsidy requirement – 3.5% of world trade. ????

(a) nobody has been sanctioned for this, but there have been some investigations.

(b) So – you have a rule that says (art 3) you can’t do export subs; but you treat deving coutnreis diff, under 27.2. normal deving countries get an 8-year grace period; and least deved don’t’ have to comply at all. ¶ 27.10 – says generally it’s a 2% de minimis level.

(c) So the point is you do have some special treatment – but it’s limited – applies to export subs, but not usually to the other ones (yellow lights).

(d) You also have more flexible limits on what constitutes a subsidey (2%, versus 1% in the case of… what? Antidumping? I think).
III. CVD PROCEDURE IN THE USA:
A. USA bifurcates which agencies do which parts of the inquiry – like many states do.

1. File the peititon on behalf of either industry, simult with commerce dept and ITC.

2. This starts a parallel process in both agencies. Diff time limits for each step – dumping Vs subsdidies cases – (don’t need to know the time limits).

(a) Starts with a preliminary determination of injury at ITC (must do within 45 days); then have a prelim dumping or CVD determination at DOC (160/120 days or so, he thinks)

(b) Then a final dumping/CVD at doc. 

(c) Then a final injury injury at ITC.

3. The whole think takes about 10 or 11 months.

B. If you file BOTH AD and CVD cases, the govt agency will consolidate them and just do one hearing.

C. Very short timeframe here; puts a lot of pressure on the foreign counsel b/c you need to get the team together really quickly.

D. Standard is low: “reasonable determination of material injury” I think – easy to satisfy at this “hearing.

E. Meanwhile, DOC is trying to decide if you have the 25% or 50%.

F. VERY unusual for DOC NOT to initiate the investigation.

G. Before issuing an AD or CVD order, ITC must decide whether the domestic industry is:
1. being materially injured
2. threatened with material injury
3. material retardation of a domestic industry.
Gantz notes on CVD/subsidies
I. The second major issue today is subsidies – very tricky.

a. Art 3 – always remember this is subject to annex 1 – so always check the annex.

i. E.g. para K of the annex – we’re talking about a national import-export bank. These banks provide export financing at better rates than you could get from a commercial bank. Basically it’s okay for them to do it as long as they don’t go too far. With a lot of big-ticket itmes – nuclear plants, airplanes etc – the TERM may be as important as the amount itself – i.e. if you get a 20-year grace period, which you could get from exim bank but not a comm’l bank, then that will encourage mfctr to do this stuff.

ii. WTO members have basicaaly carved out an exception. ¶ k and ¶ G are just the most obvsiou exceptions, to the general stuff in the AD agreement.

The Injury Determination in AD and CVD Cases
	ANTI-DUMPING CASES
	COUNTERVAILING DUTIES CASES
	

	Determination of injury
	Determination of injury
	

	Must be based on positive evidence.
	

	Objective determination of: 

- Volume of the dumped/subsidized imports and their effect on prices in domestic market for like products 

- consequent impact of these imports on domestic producers of such products
	

	Volume of the dumped imports

- Consider whether there has been a signif increase in dumped imports (in asbsolute terms OR relative to production/consumption in the importing member)

Effect of dumped imports on prices in the domestic market for like products

- consider whether there’s been a signif price undercutting by the dumped imports, as compared w/price of like product of importing member,

- consider whether the effect of the imports is otherwise to

-  depress prices to a signif degree or prevent price increases

- or prevent prices increases that would have otherwise occurred, to a significant degree.

Factors to consider:

all relevant economic factors and indices having a bearing on the industry, including (non-exhaustive list):

actual & potential decline in sales, profits, market share, return on investments, etc.

factors affecting domestic prices

the size of the dumping margin

actual & potential negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital, etc.

Consequent impact of the imports on domestic producers of such products.

NOTE – no one of these factors is decisive.
	

	If imports from more than one country are being investigated simultaneously:

- Authorities can cumultatively assess the effects of all the imports ONLY if they determine that:

- The margin of dumping WRT the imports from each country is more than de minimis, as defined in Art. 5.8 (2% of export price).
- and the volume of imports from each country is not negligible

- AND – it’s appropriate to do it cumulatively, in light of the conditions of competition

- between the imported products

- and between the imported products and the like domestic product.
	If imports from more than one country are being investigated simultaneously:

- Authorities can cumultatively assess the effects of all the imports ONLY if they determine that:

- The amount of subsidization WRT the imports from each country is more than de minimis, as defined in Art. 11.9 (less than 1% of export price).
- and the volume of imports from each country is not negligible

- AND – it’s appropriate to do it cumulatively, in light of the conditions of competition

- between the imported products

- and between the imported products and the like domestic product.
	


NAFTA CHAPTER 19 PANELS

A. This is the mechanism through which all 3 NAFTA parties handle AD and CVD disputes.

B. Innovations that Chap 19 accomplishes:

1. preference for judges as panelists

2. “safeguard” mechanism – art 1905.

3. requirements that all states incorporate predictability, 

C. Main features of Chapter 19 process:
1. each state retains its domestic AD and CVD laws and can amend them (1901, 1902)

(a) a state can request a binational panel to review whether an amdto to another state’s AD or CVD law complies with Chap 19. (1903)

2. Binational panel review – of final AD and CVD determinations (1904):
OTHER TRADE REMEDIES
SAFEGUARDS
I. SOURCES OF LAW:
A. GATT Article XIX – Emergency Action on Imports of Particular Products

B. WTO Safeguards Agreement

C. GATT Article XII – Restrictions to Safeguard the Balance of Payments

D. NAFTA Chapter 8 – 

E. US Law: “Section 201” – 19 USC § § 2251-2254
II. GATT Article XIX - Emergency Action on Imports of Particular Products

A. Provisions:

1. Unforeseen Developments –
(a) If as a result of 
(i) unforeseen developments
(ii) and an obligation under GATT (including tariff obligations)
(b) there is a situation such that imports are causing/threatening serious injury to domestic producers
(c) of like or directly competitive products,
(d) the state can suspend the obligation wholly or partially, or modify the concession.
2. Products subject to concessions with respect to preference – 
(a) If a product that is the subject of a concession WRT a preference,
(b) Is being imported into a state in the circumstances mentioned in XIX:1(a), 
(c) And is thus causing/threatening serious injury to domestic producers
(d) of like or directly competitive products
(e) in a state that receives/received such preference,
(f) then the importing party is free (if the other state requests) to
(i) suspend the obligation wholly or partially
(ii) or withdraw/modify the conession WRT the product,
(g) to the extent and for such time as may be necessary to remedy the injury.
3. Notice and consultation
(a) A state must give written notice to other contracting parties BEFORE doing what XIX:1(a) lets it do.
(i) And then it must also give contracting parties a chance to consult with it about that.
(b) In critical circumstances where delay would cause damage that would be hard to repair,
(i) The state can take provisional action without first consulting.
(ii) But then it must consult with other states immediately after taking that action.
4. ¶ 3 – FINISH THIS UP
B. Rationale for Allowing Safeguargs:

1. Why should we allow safeguards at all? They penalize efficient competitors who have done nothing wrong except be successful in the global market. 4 main arguments put forward to justify:
(a) Restoration of competitiveness - It gives an industry that has been hurt by free trade some time to adjust to a liberalized trade environment – buys them a few years to retrain people, cut costs, reconfigure their processes to compete better once they see the writing on the wall, etc.
(b) Orderly contraction – safeguards give an industry a way, and time, to make an orderly exit – allows workers to get retraining etc and not just thrown out into the cold.
(c) Political safety valve – allows each govt to respond to complaining domestic industries by invoking a very industry-specific safeguard – this is better for everybody than cutting tariffs across the board.
(d) Public choice theory – states will be more likely to sign onto broad trade agreements if they know they have the fallback option of using safeguards later. Giving them an option to exit the contract is a powerful incentive.
C. SUMMARY of Highlights of GATT Art XIX and Uruguay Agreement on Safeguards – by Jeffrey Schott (P 1123)

1. throughout GATT era, Art XIX safeguards have not always been the tool of choice for GATT members to impose protection:
(a) some states find the serious-injury threshold too high to use often
(b) some fear retaliation from exporters if they use it
(c) developing countries have not used it often b/c they have few tariff bindings and thus can raise the tariffs w/o violating GATT.
2. Summary of the GATT art XIX provisions:
(a) To invoke it, state must show that imports cause/threatn serious injury to a domestic injury
(b) All measures must be notified immediately to GATT Committee on Safeguads, and allow consultations.
(c) Form of the SG measures: Agreement does not specify whether they should be tariffs or quotas.
3. Constraints – that the Agreement places on the use of safeguards:
(a) SG actions must be applied against imports from all sources – that is, on an MFN basis. (art. 2.2)
(b) The Agreement bans voluntary export restraints (VERs), which were one of the most pernicious forms of protection in 1970s-80s. – also bans most other discriminatory import relief actions. This was a huge accomplishment of the Uruguay Round.
(c) Provides very high threshold for “serious injury” that states must meet to do a SG measure.
(i) “”significant overall impairment in the position of a domestic injury.”
(d) SG measures can be done for a maximum of 4 years, or 8 years in some special cases.
(e) Makes it hard for developed countries to use SG measures against imports from developing countries.
(f) Encourages compliance by limiting the liability of countries, which have taken actions in conformity with the agreement, to retaliation or compensation claims from affected exporting countries.
(i) Compensation is voluntary, but affected exporters may retaliate if they are not compensated for trade displaced by the SG action.
4. Conclusion – the SG measures are conceptually important but there are incentives not to use them, so they probably will continue to be used infrequently.
III. THE AMERICAN LAW - US Law: “Section 201” – 19 USC § § 2251-2254

A. “Section 201” – is the main US statute on safeguards.
B. Key players in a § 201 “escape clause” action:
1. Petitioner
2. Importers and foreign manufacturers
3. ITC
(a) Investigates cases and decides whether a US industry has been threatened/harmed enough to trigger an action; recommends appropriate relief to POTUS.
4. President.
C. Hard to get relief under the US escape clause act. From 1948-62 ther ITC investigated 113 escape clause claims; it recommended relief in 41 cases, but POTUS gave it in only 15 cases.
D. Basic Steps in a § 201 Case:

1. Petition

2. Investigation by ITC

3. ITC Makes a recommendation

4. POTUS takes action

5. Monitoring, Modification, and Termination of Action

E. Petition

1. An entity that is representative of an industry (firm, union, group of workers, etc) files a petition “for purporse of facilitating positive adjumstent to import competition.” Filed with ITC. Most often, a trade assn or company files it; unions often support it. It can also be done sua sponte by ITC, at request of POTUS or USTR, or House/Senate trade committees. Petition must contain various data.
F. Investigation by ITC
1. ITC decides whether the article is really a substantial cause of serious injury, or threatening it. ITC may find this even if no unfair trade is taking place – i.e. even if it’s just b/c the competitor is doing well. ITC has to make determination within 120 days of getting petition. Shorter deadline for imports from communist countries; longer for “critical circumstances” cases, where delay would cause damage to that industry that would be difficult to repair. ITC holds public hearings; interested parties weigh in.
2. ITC considers various economic factors – see § 2252(c)(1)(B)
3. ITC is NOT allowed to aggregate the causes of declining demand associated with a recession or downturn in the us economy into a single cause/threat of injury.
4. History:
(a) 1980 – US cars Vs Japanese cars – U.A.W. and Ford petitioned for relief; ITC aggregated the causes and said the main cause was actually the recession (brought about by rising oil prices etc), not competition; so ITC did not agree with US car industry. So law was amended to prevent ITC from doing that – otherwise it was too hard for domestic industries to get relief.
(b) Reagan – negotiated with Japanese govt to get them to reduce exports. Led to criticism that political realm can circumvent the legal regime.
G. ITC Makes a recommendation

1. If ITC makes a NEGATIVE determination: case is terminated – POTUS cannot do a remedy.
2. If ITC makes an AFFIRMATIVE determination:
(a) then it must recommend to POTUS what type of measure to take: Trade adjustment assistance to firms and workers, tariffs, quotas or tariff-rate quotas, etc. The goal is ONLY to do a TEMPORARY measure to help industries/workers adjust to the new competition or find a different line of work.
(b) ITC must hold hearings etc. it must issue its decision, and cannot re-consider its decision for one year unless for good clause.
H. POTUS takes action
1. Within 60 days of getting the ITC report, POTUS must take “all appropriate and feasible action” to “facilitate efforts by the domestic industry to make a positive adjustment to import competition.” POTUS has LOTS of discretion here. Can also request more info from ITC. POTUS can choose a remedy other than the one recommended by ITC. Ptous must report to Congress in any event what he’s doing. POTUS can also decline to impose any remedy at all.
2. Review by courts of POTUS’ decision:
(a) Sneaker Circus, EDNY 1978 - held POTUS’ decision a political question and dismissed a request by sneaker industry to say that Pres. Carter’s choice of remedies for US footwear industry was insufficient.
I. Monitoring, Modification, and Termination of Action

1. If a trade remedy is in effect for more than 3 years, the ITC must periodically report to POTUS and Cong re: progress that workers and companies in the injured industry are making toward “positive adjustment to import competition.”
	SAFEGUARD MEASURES UNDER THE DIFFERENT REGIMES



	
	GATT Art. XIX
	Uruguay Round Safeguards Agreement

Meant to implement GATT art. XIX
	NAFTA Chapter 8



	Application
	
	
	“Bilateral Actions” (Art. 801) apply only between US and Mexico. Applies only during “transition period” – when duties on NAFTA-origin goods are being phased out.
“Global Actions” (Art. 802) apply to others.

	Threshold for state action
	Art. XIX:1(a).

- As a result of unforeseen developments, and
- as an effect of its GATT obligations (including tariff concessions),

a product is being imported in such increased quantities and under such conditions as to
- cause or threaten serious injury to domestic producers of like or directly competitive products
	Art. 2:1.
Product is being imported in such increased quantities (absolute or relative to domestic production),

and under such conditions as to cause or threaten to cause serious injury to the domestic injury that produces like or directly competitive products.
	Art. 801.

- As a result of reduction/elimination of a duty under NAFTA, (note – you have to show causation)

- a good is being imported in such increased quantities (in absolute terms) and under such conditions that

the imports of the good constitute a substantial cause of serious injury, or threat thereof, to a domestic industry producing a like or directly competitive good.

[Note – does not seem to require showing of “unforeseen developments”]

	How the injury is determined
	
	Art. 4:1.

- Definitions:

Threat of serious injury = “serious injury that is clearly imminent.”

Domestic industry = the producers as a whole of the like or directly comp products operating w/in the importing state.

- In the investigation, the authorites must evaluate all relevant factors bearing on the situation of the industry, incl.:

- rate and amount of increase in imports of the product

- the share of the domestic market taken by the increased imports

- changes in the level of slaes, production, profits and losses, employment, etc.
	

	Actions the importing state may take
	May, to the extent and for such time as may be necessary to prevent/remedy such injury:
	Must do them only to extent necessary to prevent or remedy serious injury and facilitate adjustment.

	Art. 801:1.

Importing party may, to the minimum extent necessary:

	
	Suspend the GATT obligation in whole or in part
	- Members should choose the measures most suitable for the achievement of these objectives.

- BUT – cannot do VERs. (Art. 11).
	Suspend the further reduction of any rate of a duty that’s provided for under NAFTA

	
	Withdraw or modify the concession (if it’s a tariff concession).
	If State uses a quota, it should try to get agreement from other states on the amount, etc.
	Increase the rate of the duty (see text for details)

	
	
	Art. 2:2.

SG measures must be applied to a product being imported irresepective of its source (i.e. MFN basis).
	(for a duty applied to a good on a seasonal basis):

Increase the rate of duty to the MFN applied rate of duty that was in effect just before NAFTA (

	Investigation
	
	- Summary: each state must maintain equitable, timely, transparent and effective procedures.

- State must first do an investigation, involving reasonable public hearings etc to let importers and exporters submit their views.

- In US: the competent authority is ITC.
	

	Consultations and notifications
	Art. XIX:2.

- Must give all CPs written notice as far ahead of time as possible, before doing one of the measures above.

- Must give all CPs an opportunity to consult about it.


	Art. 12.
- Importing state must notify Committee on Safeguards.
	Art. 801:2.

- State must give, to any party that may be affected, written notice of, and a request for consultations about, any proceeding that could result in these emergency actions.



	Provisional Measures
	- Action may be taken provisionally, w/o prior consultation, where delay would cause damage which it would be difficult to repair.
	- In critical circumstances where delay would cause damage which it would be difficult to repair,
- party can take provisional measure if it determines that there is clear evidence that increase imports have caused, or are threatening, serious injury.

- Duration: no more than 200 days.
	

	Compensation and Retaliation
	Art. XIX:3(a).

- If the parties cannot agree about it, the CP CAN still do the measures.

- But if it does, then after 20 days, the affected party can suspend substantially equivalent concessions or other obligations.

- Notwithstanding that: if a CP takes an SG action w/o proior consultation, and causes or threatens serious injury in territory of other, and delay would cause damage difficult to repair, the affected CP can suspend, throughout the period of consultation, such concessions or other obligations as may be needed to preven/remedy the injury.
	Art. 8.

- The importing State should try to maintain an overall substantially equivalent level of concessions and other obligations to affected other States. Thus it should try to agree with them on any adequate means of trade compensation for the adverse effects.
- If the parties cannot agree, then affected exporting States can suspend the application of substantially equivalent concessions or other obligations under GATT 1994.
	Art. 801:1.

- A party that takes emergency actions must give the affected state(s) mutually agreed trade liberalizing compensation in the form of concessions having substantially equivalent trade effects or equivalent to the value of the additional duties expected to result from the action.
- If the parties can’t agree on compensation, the affected party can retaliate and do the same thing the other state did.

	Timeframes

For Measures
	
	- Can only apply SG measures for as long as necessary to prevent or remedy serious injury and facilitate adjustment.
- No more than 4 years, unless extended.

- May be extended if the importing State decides it’s still necessary.

- But TOTAL amount is 8 years max.

- And no matter what, the importing State must progressively liberalize it to let everybody adjust.
	- Any action must be initiated no more than 1 year after the institution of the proceeding.

- No action may be maintained for more than 3 years (see exceptions)

	Exeptions

And limitations
	
	
	This is all subject to ¶ 2-4 and Annex 801.1

	Dispute Settlement
	
	
	Art. 804.

No party can request a NAFTA arbitral panel under Art. 2008 re: emergency actions.

	Relationship to other trade agreements
	
	- Members have to terminate any measures that were in effect under GATT 1947.
	Art. 802:1.

- Each party retains its rights and obligations under GATT XIX and Uruguay Round SG Agreement – EXCEPT those re: compensation or retaliation and exclusion from an action to the extent that such rights/obligations are inconsistent with NAFTA.

- If a NAFTA member takes a “global action” (towards goods from all countries) – it must exempt other NAFTA members unless imports from those countries are a substantial share of total imports of that good, or they somehow contribute importantly to the serious injury. 

	Developing Country Members
	
	Art. 9.

- Dev countries get a break.
	


INTELLECTUAL PROPERTY & TRIPS
The TRIPs Agreement
I. TRIPs – background

A. TRIPs is not just designed to promote development of IP rights; it’s about the tension between that goal and the goal of promoting dissemination of knowledge to poor countries.

B. Cornerstones are art 3 (national treatment) and art 4 (MFN).

1. BUT – TRIPs does not establish specific levels of protection.

C. Moral rights for CR material are NOT protected under TRIPs! But note that countries may already be bound by earlier Conventions.

II. PROVISIONS OF TRIPs
A. Lays out basic principles; WTO members can adopt more comprehensive domestic protections, but only if they don’t conflict with TRIPs. Art I:1.

B. What it covers: copyright, patent, trademark, integrated circuits, semiconductor mask works, all computer programs.
C. WTO members are bound by all prior treaties – Paris, Rome, Berne etc.

1. But – there are exceptions for some aspects of those treaties – e.g. moral rights.

2. TRIPs does embody the basic idea/expression dichotomy of American CR law.

D. National treatment – art 3.

1. see exceptions!!

E. MFN clause (art 4). But this has 4 exceptions – for advantages/favours:
1. deriving from int’l agreements on law enforcement & judicial cooperation generally and not relating only to IP issues.

2. that are permitted under previous IP treaties, and authorize treatment according to how products are treated in a third country and not in the importing country 

3. that affect the rights of performers, broadcasting organizations and phonogram producers that are not covered by TRIPs

4. derving from treaties pre-dating TRIPs and approved by Council for TRIPs.

F. Some rules for controlling anti-competitive practices. Art 40.

G. Rules for litigation:

1. Procedures for protecting rights: states must allow fair & equitable procedures for aggrieved parties to pursue their rights, have counsel represent them, and not be burdened unduly by rules requiring personal appearances. Art 42.

2. Evidentiary rules – art 43.

3. States must allow their courts to:

(a) provide injunctions. Art 44.
(b) award damages. Art 45.
(c) Award other remedies, e.g. order infringers to dispose of infringing goods outside channels of commerce so as not to interfere. Art 46.

(d) Order “indemnification” of defendant – i.e. order infringer to compensate for damage caused plus pay atty fees. Art 48.

4. States may allow their courts to order “right of information” – make infringer inform the infringe of identity of third parties involved in production/distribution and how it’s being done. Art 47.

5. If states allow administrative procedures to be used instead of courts, they must comply with the basic rules for courts. Art 49.

H. Criminal procedures. Art 61.

I. Transparency. Art 63.

J. Dispute Settlement. Art 64. Governed by WTO DSU rules.

K. Transitional Arrangements:

1. Developing countries: 

(a) Got a 5-year grace period after WTO Agreement enacted (that’s now expired) to be bound by TRIPs, except for articles 3 (national treatment) and 5 (multilateral agreements). Art 65:2.

(b) Got a separate 5-year grace period before being required to give TRIPs’ required patent protection to patents, if their domestic system was not already TRIPs-compliant. Art 65:4.

2. Least-Developed countries:
(a) WTO members recognize their “special needs and requirements,” so they get a 10-year grace period for all TRIPs rules (except art 2/MFN, art 3/national treatment, and art 5/multilateral agreements). Art 66:1.

(b) Developed members will give encourage their own industries to transfer technology to least-developed countries to held them create good technological bases. Art 66:2.

3. Centrally planned economies in transition to market economies:
(a) These countries, if they’re undertaking structural reform of their IP systems and facing problems in implementing TRIPs, “may also benefit from” a 5-year grace period. Art 65:3.
OTHER TRADE REMEDIES – § 337, § 301, Special 301
§ 337 Actions
I. SUMMARY:
A. § 337 prohibits unfair trade practices that either (a) destroy/susbst injure a US industry, restrain or monopolize trade and commerce, or (b) infringe various IPRs; allows ITC to investigate, bar imports, do cease and desist orders, etc.

B. Definition from US State Dept website:
1. SECTION 337 — A provision of the U.S. Tariff Act of 1930 that protects U.S. industries from imports that infringe valid patents, copyrights, trademarks, and other intellectual property rights. Parties can obtain relief in the form of cease-and-desist and exclusion orders if they succeed in showing they are a "domestic industry" under the statute and that their intellectual property right is valid and infringed. Economic injury does not need to be demonstrated regarding patents, federally registered trademarks, copyrights, and semiconductor mask works. For other forms of intellectual property, economic injury must be demonstrated. The president may approve, disapprove, or fail to disapprove any U.S. International Trade Commission (USITC) order within a 60-day review period. The president may disapprove a USITC exclusion order for policy reasons, which include the effect of the order on the public health and welfare, competitive conditions in the U.S. economy, the production of like or directly competitive items in the United States, the effect of the order on U.S. consumers, and the impact of the order on foreign relations.
II. § 337 (OF THE 1930 TARIFF ACT – 19 USC § 1337)
A. What it prohibits:
1. unfair methods of competition and unfair acts of importation or domestic sale in USA,

(a) whose effect is:

(i) to “destroy or substantially injure” a domestic USA industry

(ii) to prevent the establishment of a domestic industry

(iii) to restrain or monopolize trade and commerce in the USA.

2. OR – any of the following types of IPR infringement,

(a) ONLY IF:

(i) The relevant IP industry exists or is in the process of being established in the USA

(ii) An industry “exists” in the USA if any of the following exist in the USA, with respect to the product in question:
a. “significant investment in plant and equipment”

b. “significant employment of labor or capital”

c. or “substantial investment in its exploitation, incl engineering, R&D, or licensing.”

d. Note – this means an industry can “exist” in USA even if does not have serious physical facilities here; it’s enough to invest significantly/substantially…

(b) importation or sale in the USA of articles that infringe a valid US patent or copyright, or are made/processed by a means that are covered by the claims of a valid US patent.

(c) importation or sale in the USA of:

(i) articles that infringe a valid US trademark.

(ii) A semiconductor chip that infringes relevant mask law.
CLASS NOTES ON 337:
I. 
§ 337 – 

A. this has been controversial for various reasons:

1. e.g. bars foreigners from making counterclaims

2. requires foreigners to defend both Fed Ct actions and WTO actions – expensive.

B. § 337 is probably not a law that would be useful (or used) to prevent “gray market” situations – e.g. American drugs sent to Canada, then re-imported cheaply.

1. remember – § 337 is mainly about infringing products.

C. Distinction between ITC’s role in § 337 cases vx AD/CVD cases

1. safeguards cases: ITC role is called an “investigation” – doesn’t reach level of what is required under our Amdin Procedure Act

2. in 337 cases, it’s an “adjudication”

(a) similar to a Fed ctd proceeding – similar procedural protections – you have an admin law judge overssing it – discovery opportunities like in a civil case in Fed Ct – and thus cost of litigating this is very similar to prosecuting a patent case in Fed Ct.

(b) here you also have a third party – 

(i) claimant

(ii) respondent

(iii) also an atty for the ITC – independent of the first two, and indep of the admin law judge – he is responsible for protecting the public interest. In this sense it looks almost like a civil law system.

3. procedural aspects are also different:

(a) decision of admin law judge goes to the ITC’s 6 commissioners; if they approve judge’s decision (usually happens) – matter goes for 60 days to POTUS, who can deny relief for economic interest of nation, etc.

(b) diff between this and sgs is that in ITC area, cases are almost never disturbed.

(i) One example – Reagan gave no relief in the Duracell case

(ii) But in most cases, the decision is Implemented.

§ 301
I. Definition from US State Dept website:

A. SECTION 301 — A provision of the U.S. Trade Act of 1974, as amended, that gives the U.S. Trade Representative the authority to negotiate to eliminate a large range of foreign trade practices. The authority to take such action requires a finding that a foreign government has denied U.S. rights under a trade agreement, has taken action that is inconsistent with or otherwise denies benefits to the United States under a trade agreement; or has engaged in an act, policy, or practice that is unjustifiable, unreasonable, or discriminatory and that burdens or restricts U.S. commerce.
Class notes on § 301:

II. “special 301” – P 1257

A. usually used WRT foreign corps???

B. Like other 301 actions, they’re usually initiated by petition from private industry groups.

C. Range of remedies – mostly have to do with classifying foreign corps

1. there is one remedy (which?) that is much more useful WRT non-WTO members – Ukraien and China have been good targets for these actions (before China PNTR) – also brazil, India, etc.

D. US domestic industry groups still sometimes try to get various states put on the “watchlist” and priority watch list

E. But it’s not a remedy of same signficane as regular 301 provisions.

III. Back to regular § 337:

A. One of the most often vilified/denounced US legal provisions – going back to us-japan 1980s trade wars – many WTO cases after Uruguay Round by EU, which said § 301 was per se illegal under art 3 – but US won b/c said it didn’t do it in a way that violated GATT.

B. Breadth of statute: very important

1. gives USTR office wide discr in purusing cases.

2. look at language carefully before you say it violates GATT:

(a) reflects LONG standing congressional frustration that many trade issues just were not covered by the trading rules.

(b) Also there were concerns of an intra-govtal nature – Cong was always suspicious of US state dept – feared individual business interests were being sacrificed for nationa secure concerns.

(i) E.g. some said Korea was given carte blanche to import here w/o opening their markets, b/c of desire to maintain security interest w/ Korea

(c) These concerns led Cong over 30+ yrs to pass § 301, which initially gave USTR lots of discretion, but later restricted him to take action in some cases – hence title “mandatory action”.

(d) This occasionally got to be petty 

(i) E.g. 1988 trade act – Cong took POTUS’ authority and gave it to USTR – b/c annoyed with him for failing to take certain actions.

C. § 301 today – 

1. has a “dual purpose” – think of it this way.

(a) First – a domestic process that gives a procedure for a US company/industry to ask govt to act to protect that group’s econimc interests abroad.

(i) E.g. auto industry can ask USTR to inititate trade action to oprotect them from some problem. § 301 sets up a process to do this:

(b) Make deteriminatino in 60 days

(c) Must seek to remedy foreign govt actions

2. dispute settlement…?

3. statute provides retaliation against govts that commit violations.

D. Mandatory actions are basically those where USA can argue that a foreign govt has violated a trade agreement – GATT 1994, TRIPs, etc. most 301 actions fall under IP or services – but sometimes in goods, too.

E. Usually USTR, it it accepts recommendations, goes through WTO disp sett process – 

1. request panel, reas compensation, etc.

F. word “unjustifiable” – very broad, but really a term of art that means “violated a trade agreement”.

G. If DSB says no violation, that’s the end of the 301 case. So this process just piggybacks on the DSB process – you follow whatever DSB does.

H. Big diff entre 301 and other four – dumping, subsidies, sgs and § 337 –

1. those four are designed to protect US mfct IN THE US MARKET

2. 301 is diff – lang may look broad, but USTR has deicded that if an action nominally came w/in action of 301, then… ??

3. so 301 deals with foreign marketing issues – things you can’t deal with under the “other four.”

I. Subsection B: discretionary action

1. if USTR finds it’s unreasonable or discriminatory and burdens or restricts commerce…

2. early WTO cse – Fuji film and Kodak

(a) us tried to convince WTO panel that some mktg practices among industry member in japan constituted an actionable practice under a trade agreement – but panel disagreed.

3. So suppose you have a violation – not clearly a violation, but it’s unreasonable by our standards. E.g. antitrust. Is there anything illegal about us asking japan to enter negotiations? Probably not. But if Japan refuses to Neg, and US retaliates with tariffs…?

(a) One can aruge that § B is useless for dealing with WTO members, and those non-members that have a RTA with a Disp settlement mechanism – e.g. against Vietnam, maybe Russia or Ukraine too.

(b) So part B is failry limited in its viability, now that so much of trade is done under WTO GATT regime.

J. Historically, some cases have been done under 301 – 

1. violations of IPRs, also violations of services agreements.

2. many complaints in Cong about foreign states targeting exports – like semiconductor industry. But many of these were acdtionable under SG/CVD regime – so most cases have been IPR and svcs – esp insurance.

3. sanctions authority is very broad – mirrors what we see in WTO these days.

K. It’s very hard to put together sanctions that work – b/c when you raise tariffs, you hurt your own domestic guys too.

L. And remember – none of this is subj to judicial review – so USTR’s decision pretty much is final.

M. So keep § § a and b separate – think of this as mechanism for triggering the DSB process. And recmember that some states are not WTO members and thus could be subj – in theory – to a sub-¶ action, and not be able to do anything about it.

IV. “super 301” – this was a mechanism that Cong had… still has???

A. 1990s – there were so many cases of unjustifiable practices that USTR did not have resources to do them all – so Cong said you can do them as a package.

1. japan – supercomputers

2. India – insurance

3. brazil – importa quotas

4. all these were targets of this type of attention.

5. Japanese got sick of this – so US govt got sick of doindg this. So it’s not really considered a viable remedy.

DEVELOPING COUNTRIES
Note – USA Administration uses “developing countries” and “LDCs” interchangeably, at least in context of P 1431 – Enabling Clause.

	
	Developed Countries
	“Less developed countries”

	
	
	Developing Countries
	Least Developed Countries (LDCs)

	DUMPING
	All types of countries treated the same WRT de minimis rule

	SUBSIDIES
	
	
	

	SAFEGUARDS
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


I. SOURCES OF LAW:
A. MULTILATERAL:
1. GATT art XXXVI – general GATT policies on development
2. GATT art XXXVII – specific commitments that CPs, developed countries, and LDCs themselves will follow in the area of trade with LDCs.

3. GATT art XXXVIII – Joint Action that all CPs will undertake, WRT LDCs as well as in general

4. Antidumping Agreement, art 5.8 – means that LDCs do not get treated differently when it comes to calculating the amount of their imports under dumping.

5. SCM Agreement, art 27 – basic special/diff treatment for LDCs.

6. “Enabling Clause”  - allows for “special and diff treatment” (i.e., exception to GATT art 1 MFN rule) for LDCs.
7. also check to see if/how they’re treated diff under TRIPs 

B. THE UNITED STATES:
II. BACKGROUND STUFF:
A. In some ways, LDCs have been realizing their power in WTO regime and using it.

1. Cancun meltdown partly due to fact that LDCs were upset that dev’D ctrs would not agree to date certain to eliminate export subsidies.

2. LDCs were able to get, in August, a declaration on pharmaceuticals and public health.
B. A lot of governments and economists are frustrated b/c even after decades of GATT work, LDCs still are struggling.

C. The old idea was the “virtuous cycle” – LDCs would import capital goods from devd ctrs, which would buy agricultural goods from LDCs – this never really happened.

III. MAIN POINTS TO KEEP IN MIND:
A. Developed countries do not expect reciprocity from LDCs in negotiations to reduce/remove tarrifs/NTBs – i.e., they are NOT expected to do anything inconsistent with their individual development or trade needs. (GATT art XXXVI; Enabling Clause ¶5).

B. LDCs do NOT get a break in the area of dumping!!!! LDCs do not get treated differently when it comes to calculating the amount of their exports under a dumping analysis. It’s 2% de minimis for everybody, all countries. (AD Agreement, art 5.8).

C. GATT parties agree to be particularly careful not to:

1. use duties or other barriers on products that are of particular export interest to LDCs (GATT arat XXXVII:1).

2. use new fiscal policies that would hamper consumption of primary products (raw or processed) from LDCs. (GATT art XXXVII:1).

D. If a GATT party is not following these policies, there’s a mechanism for other GATT parties to consult with the miscreant and try to get it to play ball (GATT art XXXVII:2).

E. The developed countries pledge to do these basic things (GATT art XXXVII:3):
1. maintain trade margins at equitable levels 

2. consider using other measures to increase imports from LDCs

3. treat LDCs carefully in general.

F. The LDCs themselves pledge to do this:

1. act appropriately vis a vis other LDCs.

G. Joint Action: GATT art XXXVIII lays out certain things that the Contracting Parties will do to further the general trade/development policies of art XXXVI:

1. take appropriate action to improve access to world markets for primary products of particular interest to LDCs.
2. collaborate with U.N. agencies.

3. collaborate to analyze the development plans of individual LDCs.

4. do continuous review of development of world trade

5. seek feasible methods to expand trade for purpose of economic development

H. Subsidies:

1. GATT-WTO members say they recognize “important role in economic development” that subsidies play for LDCs. (SCM art 27)

2. Some LDCs are exempt from the basic SGs rule of SCM art 3, which says that states cannot subsidize exports or subsidize the use of domestic goods over imported goods. (SCM art 27).
(a) Annex VII says which countries are LDCs for these purposes: any country designated by WTO.

(b) NOTE – see P 506 and P 520 to figure out exactly which rules apply to which LDCs – come back to this.

(c) LDCs that are NOT designated as such by WTO have 8 years to progressively phase out their subsidies. (SCM art 27.4).
(d) An LDC must phase out its export subsidies within two years after it reaches “export competitiveness” (defined as a share of 3.25% or more of world trade in that product for two consecutive years). (SCM art 27.6).

(e) A state that’s doing a CVD investigation of a product coming from a developing country must terminate its investigation if it determines either that:

(i) Overall subsidies given to that product do not exceed 2% of its value

(ii) OR – the volume of that product is less than 4% of the total imports of the like product in the importing country (27.10).

I. The Most-Favored Nation Regime of GATT-WTO treats LDCs differently!!!

1. The “Enabling Clause” of 1979 states that, as an exception to the general GATT art 1 (MFN) policy, states can give differential and more favorable treatment to developing countries.

2. Examples of what they can do:

(a) Preferential tariff treatment, in accordance with GSP

(b) Differential and more favorable treatment WRT non-tariff measures governed by other multilateral GATT agreements

(c) Regional and global arrangements amongst LDCs are okay

3. BUT - Any special treatment given must be designed to facilitate and promote LDCs’ trade and NOT to raise barriers or create undue difficulties for the trade of any other CPs.
4. Notification and consultation – if any CPs wants to give such special treatment to an LDCs, it must notify other CPs and give them chance to consult.

IV. Policy Goals under the GATT-WTO regime:
A. GATT –

1. GATT identifies several goals that the CPs have re: trade and development, in art XXXVI.

(a) Need for rapid and sustained expansion in less-dev ctrs’ export earnings

(b) Need for efforts to help LDCs secure a share in the growth of global trade that’s commensurate with their economic dev needs.

(c) Improve LDCs’ access to foreign markets for primary products, given that many LDCs tend to export these.
(d) Diversify LDCs’ economies

(e) Close and continuing collaboration between the CPs and international lending agencies, so they can best contribute to helping out the LDCs.

(f) Collaboration between CPs and the U.N.

Generalized System of Preferences
I. SOURCES OF LAW:

A. MULTILATERAL:

1. Enabling Clause of 1979

B. UNITED STATES:

1. 19 USC § 2461-2466

II. What GSP is:
A. Began as proposal in U.N. in 1964: LDCs said they were having trouble competing, and would benefit from a general system of tariff preferences. Proposal culminated in a 1971, temporary 10-year GSP, then became permanent in the 1979 “Enabling Clause,” which grants LDCs a waiver from GATT art 1 (MFN) rule by giving them “special and differentiating treatment.”
B. In 1995, 

III. GSP in the American System:
A. The basic rule is at 19 USC § § 2461-2466, which was extended under the 2002 TPA Act. It is typically renewed periodically. It goes until end of FY 2004 – usually Cong just reauthorizes the GSP every few years; it expires, and then is out of force for a few months; it comes back, and thus comes back retroactively.
1. Problem: Every time Cong lets it lapse, importers of GSP-eligible products are required to post bond with the USCS covering estimated duties in the event that Cong would choose NOT to renew it. This is costly and unpredictable for importers and exports alike.

B. The GSP is administered by the USTR.
C. SUMMARY – How it works under the statute.
1. Summary – allows POTUS to give unilateral duty-free treatment to certain articles from certain designated countries, as long as as the articles come straight from those countries and at least 35% of their value (cost of materials plus direct cost of processing) originates in the designated country.
2. HOW IT WORKS:
3. POTUS can give GSP duty-free treatment for any eligible article from designated “beneficiary developing countries” (BDCs), subject to certain limits, having due regard for:

(a) The effect of that action on the economic development of developing ctrs through the expansion of their exports

(b) “burden sharing” - The extent that other big developed countries are doing similar things to help deving ctrs by giving them generalized preferences.

(c) The effect that it would have on USA producers of like (or directly competitive) products

(d) How competitive the BDC is WRT eligible articles.

4. Exceptions – There are some countries that POTUS cannot give preference to:

(a) b/c of who they are (Canada, Aussie, etc)

(b) b/c of various other things (aid terrorists, don’t protect workers, etc) – see P 1433.

(c) b/c World Bank has designate them as “high income” (P 1434)

5. Only certain goods are eligible: see P 1435
6. THE FORMULA:

(a) To be eligible for duty-free treatment as a product that “comes from” a BDC:
	1. the article must be imported directly from a BDC ( US customs territory.

2. AND - the article was either grown, produced or manufactured (i.e. underwent “subst transf”) in a BDC.

3. AND –

       (cost or value of materials produced in a beneficiary country)

           - PLUS- 
       (direct cost of processing performed in such country)

           is at least 35% of the “appraised value” of the article when it enters the US customs territory.

Note – for calculating this 35% local content requirement, materials and processing costs in 2 or more beneficiary countries that are members of the same CU or FTA can be treated as one BDC and cumulated.

E.g. – 

Note – materials imported into a BDC can be counted toward the 35% only if they are subst’ly transformed into new and diff articles in the BDC, before being incorporated into the GSP elgible article.


(b) NOTE – Gantz says this ROO test is applied much more liberally in the GSP area than in the NAFTA context.

African 
I. African Act made it much easeier to get AF textiles intot eh US – so many Asian companies moved their factories to Africa to take advantage of that – downside is that if the rules change again, they may all leave again. I.e. if the next version of the statute makes it harder for Chinese cloth to be processed in Lesotho and sent to US and considered “from Lesotho”, then Asian companies would likely pull out of Lesotho.

Andean 
I. Andean initiative – goal was to get these countries to produce stuff other than cocaine.

A. originally a 10-year program, gets renewed periodically.

II. In recent years, the expansion of CBI coverage – esp in textile area – is drivien by feeling that there should be some rough parity with mexico under NAFTA – 

III. FINALLY – there is at least a question now whether USA on long term will be able to impose all these conditions

A. a WTO panel decision – says you have to be non-discriminatory…? Prob means you can’t impose the benefits on a country to penalize them for not cooperating on drug trafficking laws, etc.

Caribbean 
I. Caribban Basin Initiative –

A. from Reagan Admin, largely due to concerns about commies in Cuba, Granada, Nicaragua – whether valid or not, the program began – CBI provisions are a bit diff:

1. CBI is a permanent statute, unlike GSP which has sunsets every few years.

2. Basic list of porivisions is pretty much the same – but there are some specifics to note…

3. If you’re looking at a beneficiary deving ctr in Caribbean area – it would make sense to use CBI rather than GSP b/c it’s less likely to disappear on you.

B. but the major diff here is the rules of origin – it’s still 35%, but calculated differently.

1. Up to 15% of it can be US origin – that means you only have to come up with 20% of the value in the foreign country. It’s eaiser to trigger it. GSP does NOT have the 15% rule, CBI does.

Side-by-Side
	
	GSP
	Caribbean Basin Initiative (CBI)

P 1424 of handbook
	ANDEAN

	What countries qualify
	
	See P 1454 hardcover
	Can only be:

Bolivia

Ecuador

Colombia

Peru
- but they might be ineligible for other reasons…

	What makes countries ineligible
	
	See P 1454 hardcover

Looks like same as GSP
	See P 1475 handbook
Looks like same as GSP 

	Other things POTUS must consider
	
	P 1455
	P 1476 handbook

	Eligible articles
	
	P 1429
	P 1478

	
	
	
	

	
	
	
	

	
	1. the article must be imported directly from a beneficiary country ( US customs territory.

	
	2. AND - the article was either grown, produced or manufactured (i.e. underwent “subst transf”) in a BDC.
	2. AND - the article was either grown, produced or manufactured in:
either an Andean country or a CBI country.

(note: doesn’t say “i.e. underwent subst transf”)


	
	3. AND –

       (cost or value of materials produced in a beneficiary country)

           - PLUS- 
       (direct cost of processing performed in such country)

           is at least 35% of the “appraised value” of the article when it enters the US customs territory.

Note – for calculating this 35% local content requirement, materials and processing costs in 2 or more beneficiary countries that are members of the same CU or FTA can be treated as one BDC and cumulated.

E.g. – 

Note – materials imported into a BDC can be counted toward the 35% only if they are subst’ly transformed into new and diff articles in the BDC, before being incorporated into the GSP elgible article.
	3. Article must contain minimum 35% local content of one or more beneficiary countries
- up to 15% of the total value of the article may be made from US-made materials 
[
(b) the sum of (i) the cost or value of the materials 
	materials and processing of at least 35%

        any other member of agreement

(pat)



	Another way of saying this:

	
	
	Any article which is the growth, product, or manufacture of a beneficiary country if - 

	
	
	that article is imported directly from a beneficiary country into the customs territory of the US; and

	
	
	The sum of:

	
	
	The cost or value of the materials produced

	
	
	In one or more beneficiary countries (i.e. one or more CBI country)
	in one or more Andean countries, or one or more CBI countries, or any combination of these countries, 

	
	
	plus

	
	
	The direct costs of processing operations performed in

	
	
	Any CBI country
	any of these countries 

	
	
	Is not less than 35% of the appraised value of the article at the time it is entered.

	
	
	
	

	
	
	
	


 ENVIRONMENTAL ISSUES
I. SOURCES OF LAW
A. GATT art XX(b) – general exception from GATT policies for measures:

1. “necessary to protect human, animal or plant life or health.” 

B. GATT art XX(g) - general exception from GATT policies for measures:

1. “relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption.”

C. Preamble to WTO Agreement – 

1. gives lip service to idea that we should foster trade while allowing for the optimal use of the world’s resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with [the members’] respective needs and concerns…

II. Conflict Between the Environmental Exceptions and other GATT provisions:
III. CASES:
A. Tuna-Dolphin Case
1. P arguments: 

(a) Violates art III

(b) Violates art XI

2. D arguments: it is an exception to both XXb and XXg

3. Held: 

B. Shrimp-Turtle Case
1. Facts:

2. P arguments:

(a) Violates Art XI:1 prohibition on quantitative barriers to trade

(b) Violates Art XIII prhobition on quantitative barriers applied to like products in a discriminatory manner

(c) Violates Art I MFN clause – b/c treats like products from different WTO members differently.

3. USA’s response:

(a) Doesn’t contest that it violates those provisions. Yes, it does violate them, but – chapeau of Art XX lets US do this as long as it’s not arbitrary or unjustifiable, or a disguised restriction on international trade.

4. HELD:

(a)  A member invoking Art XX has the burden of proving that an environmental measure satisfies each relevant element.

(i) US did not meet its burden.

(b) Art XX allows a member to violate GATT only if it does not undermine the multilateral trading system. Appears to use a 2-part test (BOTH must be met):

(i) “undermine and abuse” test – GATT is undermined, and Art XX is abused, when guaranteed market access and non-discriminatory treatment are no longer possible as a result of the measure in question.

(ii) “systematic risk” test – the member must show that the adoption of similar measures by other members would threaten the security and predictability of the system.

a. Found – use of the USA-style measure by other States WOULD be such a risk, so no good.

5. OUTCOME:

(a) USA loses.

IV. Aftermath of the Tuna-Dolphin Dispute:
SERVICES
US is really really competitive in many of the svcs – we also run a big surplus (80-90 billion/yr) in svcs, unlike the deficit in merchandise, which is millions/year. Note that we are not competitive in ALL svcs – e.g. maritime.

I. Differences between GATT/WTO in svcs Vs in goods

A. Very few tariffs

B. Hard to impose tariffs b/c providers are dispersed and diverse

C. But by and large, svcs are subject to lots of domestic regs in a secotr by secotr approach. Many are subj to govt monopolieis.

D. Even some of the EU svcs are given govt monopolies.

1. One major hangup for US, in reaching FTAA, is that Costa Rica still has a govt monopoly on telecom svcs – and also WRT banking and financial svcs industries.

E. Some states restrict foreign investment too.

F. Professional svcs: doctors, attys, engineers:

1. this area involves competency standards, which is of course a legit basis for regs. These have been very hard to resolve.

G. Our federal system makes some things hard for us to do WRT int’l svcs agreements – b/c states are the ones who regulate a lot of the svcs – e.g. banking and professional svcs.

H. Much of the cross-border svcs trade involves people – people who need to be able to travel. This means that immigration policies become an important restriction on trade 

1. this is why NAFTA art 16 or chpat 16 is important.

II. Four main types of svcs providers:

A. “cross-border services” 

1. the kind that get provided without people moving – 

2. e.g. lawyer in US uses phone/email/fax to give advice to clients in Germany.

3. you have fewer immigration issues, but you do have some limitations.

B. Svcs where the user moves across the border

1. e.g. hotel in London that caters to Americans who come to visit

C. commercial presence

1. e.g. law firm in USA that opens office in UK.

D. Temporary providers

1. e.g. Bechtel has no offices in Iraq, but they temporarily move offices to Iraq to rebuild oil fields there.

2. this raises lots of access issues:

(a) the visitors need visas to go there, etc.

(b) Canada is very concerned that visiting professional attorneys will come, do business, and leave country without paying income taxes on the services that you will do there.

III. In theory, GATT covers all svcs except those covered by govt. has a broad national treatment rule once access is permitted. Also has an MFN principle. But there are some serious exceptions

A. National treatment components are not unlimited – they involve things set out in an Annex.

1. so you don’t have uncontional national treatment.

2. also, each state can limit the access it gives to foreign competitors.

(a)  Acountry can allow access on gradual or limited basis. Could limit access by foreigners to 49%, for example.

(b) Or say no single foreign bank can own more than X%, and in aggregate, all foreigners can be no more than X%, and then give a gradual phase down of those numbers.
IV. Structure of GATS – p531

A. MFN principle – P 533 – states broad principle (¶1) immediate and unconditional MFN treatment to svcs and suppliers of other countries.

1. but then says a member can make exceptions if…

2. so USA can make exceptions, e.g. “we won’t allow access for Brazil” or whatever until we get better market access to those countries in return.

B. Transparency - Art 3 – like art 10 of GATT in some ways –.

1. very important WRT svcs b/c there are so many tricky rules here.

C. Special/diff treatment for developing coutnreis  Art 4
1. this is not particularly important, except for least dev ctrs…

D. Regionalism - art 5 – very interesting

1. similar to art 24 of GATT

2. carveout for MFN exception in cases of agreements liberalizing trade in services. Like customs unions for services. 

3. parallels:

(a) it’s okay to discriminate IF the agreement hassubstantial secotr coverage – prob means you can’t do just one or two sector.s

(b) supposed to eliminate substantially all of the discrimination.

(c) Supposed to happen at time of tentry into force or reas time

4. so there is significant, but not compelte, parallelism to art ?? of GATT

E. safeguards measure, somewhat like GATT art 19.

F. temporary measures for balance of pyametns - art 12 – like GATT 12 – allows 

G. general exceptions art 14 –– similar to art XX of GATT – and chapeau is essentially same as GATT XX

H. national security exception - art 14B – a, like art 21 GATT.

I. Basic provision for dumping in services -: nobody has figured out how to deal with IT YET, but art 15 has a stab at it.

J. Art 16 – “each member shall accord service suppliers no less favorable…”

1. and there is the same tie-in, with the national treatment provision – it makes refernce to the schedule.

2. so the schedule is the starting point. this is called a “positive list” approach. You’re not automatically giving market access across the board – you’re ONLY doing it WRT the stuff that you agree to put on the schedule.

3. so it’s more of a slicedup approach than you have WRT trade.

V. Telecom – this was a whole separate area of negotiations. By 1997, about 70 govts made agreements – big one is “Basic Telecommunications agreement” – effective 1998. about 95% of world market was covered.

A. Most sectors are done on MFN basis.

VI. NAFTA provisions re services - 
A. Looking at Chap 12, 13 and 14 – remember these were adopted BEFORE GATS was passed, although the basic approach of it was apparent. So NAFTA people didn’t know what the specific annexes under GATT GATS approach would look like.

B. Structure of these articles is very diff from everything we’ve seen:

1. in NAFTA there are some cross-border svcs areas that you don’ treally deal with in a global system. E.g. US trucks don’t do business in Japan.

2. so NAFTA deals with land transportation svcs, like what you deal with in EU or mercosur, where you deal with adjacent countries.

C. Art 1201 (P 815) defines the coverage.

VII. Cross border trucking case.

A. key language: ¶ 280, P 151

B. art 1 NAFTA or annex 1 says “we’re making a reservation on these svcs”, and then you carve it out.

1. us had a reservation for three year period for border states, 7 years for bus svcs. So it was a phase-in.

2. the agreement did NOT allow Mexican company to take stuff from Denver to Chicago – it only dealth with cross-border svcs. It’s not THAT liberalized.

3. there are also provisions for govts to modify their reservations – there’s nothing to prevent countries from liberalizing MORE quickly. E.g. mexicao after Peso crisis made it easier to let foreign banks to move into Mexico.

VIII. Chap 13 – broader in scope.

A. Very controversial.

B. Mexico has been slower thatn other Latin ctrs to privatize the telecom industry – and govt still has most of the domestic market.

IX. There is some liberalization of licensing, but WRT legal services, this doesn’t mean much.

A. E.g. if US promises national treatment to a Mexican lawyer, that merely means that…

B. But there’s something called a “foreign legal consultant” – e.g. Mexican atty could come into Arizona and hang out shingle and do some consulting, although you can’t go to court. You could also associate with Arizona lawyers etc.

1. but there’s nothing like fujll reciprocity WRT legals services.

X. NAFTA – financial services

A. Chap 14

B. Most important thing in financial svcs chapter is art 1410 – exceptions. 

1. banking is very senstivie in all ctrs – if they screw up , lotsa people get hurt. So most ctrs have something like FDIC.

2. so 1410 says nothing bars ctry from adopting measures for “prudential” reasons – this basically means that if AZ state regulators set up rules for foreigners, for prud reasons, they may be able to get away with it. And these reservations are taken pretty seriously.
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