INTERNATIONAL TRADE OUTLINE

I. ARGUMENTS FOR AND AGAINST FREE TRADE

A. ARGUMENTS FOR FREE TRADE

1) Economic – the theories build on one another
a) Absolute Advantage
i) it makes sense for a country to produce a good for which it has an absolute advantage

(1) e.g. if the U.S. can produce sneakers at a lower cost than South Korea and South Korea can produce rice at a lower cost than the U.S. it makes sense for them to produce the times for which they have an absolute advantage and trade for the other. 

b) Comparative Advantage

i) countries will tend to specialize in those commodities whose costs are comparatively lowest, even if they have an absolute advantage in every good.

(1) the difference here, compared with absolute advantage, is that one country (e.g. S. Korea)  is more efficient in producing both products – there is a basis here for trade b/c from the point of view of S. Korea, they should focus on producing the product they make most efficiently. 
(2) this encourages allocation of jobs from lower-productivity sectors into higher-productivity sectors, relative4 to other nations

(3) economic specialization produces gains in productive efficiency and national income

(a) trade enlarges consumption possibilities

c) Hecksher-Ohlin Theory (Factors Proportions Theory)

i) A country will specialize in the production and export of the good that uses intensively the factor with which the country is relatively well-endowed.

(1) e.g., if a country is labor abundant then it will export labor-intensive goods

(2) these differences in relative factor endowments mean differences in comparative production costs

(3) SO differences in the relative price of goods is the consequence of differences in relative factor endowments.

ii) fundamental assumptions of this theory:

(1) countries differ in their factor endowments

(2) production functions for different goods make use of factors of production in different proportions

(3) for any particular good, the production function is the same in all countries

iii) BUT the Leontief Paradox – the theory has failed empirically. Additionally, the theory can’t explain intra-industry trade. 

d) Factor-Price Equalization Theorem

i) in the absence of free mobility of factors of production, free trade leads to the equalization of incomes of each factor across borders in that good’s industry in the long run.
(1) trade is a substitute for factor mobility
ii) assumes that there is really free trade
e) Stopler-Samuelson Theorem

i) trade liberalization leads to an increase in wage rates in labor-abundant country (relative) and a decrease in wage rates in the capital abundant country.

(1) helps the abundant factor and harms the scarce factor

f) Allows consumption beyond a country’s production possibilities frontier

i) division of labor greater with a large scale market

2) Dynamic and Moral

a) more efficiency from specialization so that income in the industry goes up

b) human capital accumulation – workers get smarter; foreign ways/ideas help – also, learning by doing and specialization
c) tends to stimulate research and development

d) protectionism is theft

e) individuals rights 
i) freedom of contract

ii) quotas

(1) if you impose quotas, you most likely will increase the price the consumer pays

(2) quota system tends to some extent to be a transfer of wealth – from consumers to producers/manufacturers or to importers/exporters
(3) the govt. doesn’t get more money from quotas (but they would do so if they raised tariffs)
B. ARGUMENTS FOR PROTECTION

1) Attacking the model of comparative advantage
a) theory of comparative advantage doesn’t make sense 

b) leads to dependency

c) assumptions of comparative advantage are wrong – there is no free mobility of factors of production

2) Infant industry argument
a) allows infant industries to develop

i) e.g. in the 1960s many countries began to develop steel industries – but in the early years, they wouldn’t be able to produce at the same costs as others → one way to insyre the industry would develop was to place tariffs on imported steel
ii) the issue really becomes – how much protection do you give? for how long? – it often becomes difficult to remove the protections
3) Labor argument
a) migration of businesses – businesses leave and with them go the jobs

b) used to be only a US issue, but now is happening to others

c) wage changes – wage rates decline

i) over last decade in US, high-educated, high-skill jobs have increased while low-skill jobs have stagnated – those affected most by free trade agreements like NAFTA are those already at the low end of the spectrum

4) protection may allow for the revitalization of domestic industries

5) Sovereignty argument – the US is restricting its sovereignty by signing onto agreements like WTO

a) it does restrict sovereignty, but nations do this all the time in all sorts of areas
6) stop spread of disease

7) national security

8) environmental concerns

9) preservation of culture / Americanization of world culture

II. INSTITUTIONAL FOUNDATIONS OF GATT-WTO
A. GATT HISTORY AND MEMBERSHIP
1) Impetus and Purpose of the GATT
a) Impetus for GATT
i) the impetus for GATT goes back to the 1930s when the US enacted the Hawley-Smoot Tariff (levels of about 50%) – nearly eliminated world trade when other countries retaliated

ii) pre-WWII, the basic trade arrangement for US was a series of bilateral trade agreements

(1) every time there was a tariff concession on a product, it applied to all the MFN countries that had bilateral agreements with the US

b) Purpose of GATT
i) GATT provides a mechanism for tariff negotiations and rules for outlawing non-tariff barriers
ii) Basic principles of GATT:
(1) reducing tariffs

(2) MFN principle

(3) general ban on non-tariff barriers

(4) it also reflects the fact that countries have protectionist tendencies

2) Development of the GATT
a) signed on 10/30/47; entered into force on 1/1/48
b) references only CONTRACTING PARTIES

i) the US Senate never ratified until the Uruguay Round – until then fast trade was limited to specific objectives

ii) Truman signed under authority of Reciprocal Trade Agreement Act of 1934

iii) the 1994 Act included: WTO, 13 trade agreements, GATS, TRIPs, DSU, Gov’t procurement

c) GATT didn’t change a lot b/w 1947 and 1994

d) there was no international org. to monitor or enforce GATT – for the first years, it was largely an ad hoc organization

e) GATT Negotiating Rounds:

· there have been 8 rounds; we’re on #9 now 

· until Tokyo Round, the negotiations focused on tariffs – don’t have to pay much attention to the first 6 rounds
· with Tokyo and Uruguay rounds, the parties departed for the first time from tariff reduction to deal w/ some of the non-tariff barriers that were undercutting tariffs – they also continued with tariff reductions

i) Tokyo Round
(1) 1975-1979, 102 countries
(2) dealt with 3 problems: agriculture barriers; developing countries; rising non-tariff barriers

(3) first time there was treatment of problems of LDCs – different tariffs for LDCs

(4) one of the problems with the problem of the approach taken at Tokyo – in the creation of codes for dumping and subsidies, the codes were not mandatory → many countries, particularly LDCs, did not sign on 
(5) basically 4 countries called the shots – US, EU, Japan, Canada
ii) Uruguay Round
(1) 1986-1993, 118 countries
(2) Established WTO 
(a) incorporated the GATT and then supplemented with specific rules in specific areas of trade 
(b) WTO has four annexes:

(i) 1A: Goods

(ii) 1B: Services (GATS)

(iii) 1C: intellectual property (TRIPS)

(iv) 2: DSU – (uses Art. 23 of GATT and creates the mechanism)
(v) 3: Trade policy and review mechanism (TPRM) – every 3 or 4 years the secretary reviews the trade laws of the member countries who are up for renewal

(vi) 4: plurilateral agreements

(c) WTO has no power to change US law – but WTO has the power to sanction the US which may have the effect of changing US law

(d) Key provisions of WTO:

(i) Environmental

1. protection of world’s natural resources

2. sustainable development

(ii) Structure of WTO 
1. Art. IV: Ministerial body

a. ministerial conference – meets once every two years; the big trade people
b. elects the secretary

2. (see handbook p.1 for detailed structure)

3. Art. IX: Decision-Making

a. it is important to the US that decisions are made by consensus – it prevents a majority from doing things that we don’t want them to do

b. where an issue cannot be decided by consensus, it will be decided by voting – there has never been a vote in WTO

iii) Doha Round

(1) Present

(2) Agenda: TRIPS, anti-dumping, poverty, Islam, trade

3) Accession Process (p.281 handbook) (p.144 text)
· the accession process legally applies the same to everyone, but politically and economically it is different

· membership is not automatic – especially if a country has significant trading power potential

· by and large, a new member must agree to widespread change in its trade laws to gain accession

· with developing countries, there is often a grace period

a) Step 1 
i) Art. XII of WTO – any state may accede to the GATT “on terms agreed between it and the WTO” (Art. XII of the WTO effectively echoes Art. XXXIII of the GATT)
ii) In practice, any govt. seeking accession, must negotiate bilateral concession agreements with each WTO member individually that asks the country to do so. 

(1) the bilateral deals embody promises the applicant makes to individual member countries about opening the applicant’s market to goods from those members. 

(a) deals with different countries, will likely be different – and the number of countries seeking bilateral arrangements will vary according to country (e.g. PRC had 40 countries seeking bilateral agreements, Taiwan had 26, other have many fewer).

(2) collectively, the members requesting bilateral agreements are referred to as an “accession Working Party”

b) Step 2
i) the negotiating of a protocol of accession with the WTO as a whole – the protocol represents the terms of entry into the WTO

(1) many of the arrangements made in the bilateral agreements become multilateralized through the protocol

(2) some applicants may want the protocol to indicate their status as a developing or least developed country

ii) Contracting Parties must approve a decision in favor of accession by a 2/3 majority
(1) a country that does not approve the accession of a new member,  have the option of non-application under Art. XIII of the WTO whereby the GATT or other agreement shall not apply between the disapproving country and the new member. 

c) China:

i) Why would it matter to a country like China to become a part of WTO when it already has numerous bilateral trade agreements with the US and others?
(1) in terms of tariff levels, it probably didn’t matter a lot, b/c China already had MFN status

(2) there are aspects of trade b/w countries other than tariffs

(a) e.g. when can bring a dumping case

(b) China would want other countries to be held to the same standards they are

(3) it is believed that opening markets would increase the competitiveness of their industries

(4) China won’t need to be subject to annual approval by Cong. (US only)

(a) removes uncertainty that goes along with annual approval process

(5) WTO binding settlement dispute → China can bring another country to arbitration which it couldn’t do if not a member of WTO
ii) Why does it matter to US if China is a member of WTO?
(1) pressure from US business community to get China to agree to open its industries – to make it easier also for US businesses to open branches in China
(2) transparency re: laws and regulations in administrative process
(a) benefit for intellectual property
(b) provides a level of predictability and certainty which didn’t have re: China
iii) Essence of deal between US and China: (p.174-176)
(1) China agreed to a number of steps which would allow the US to protect itself

(2) allow the US to treat China like a market economy for anti-dumping cases

iv) Key points to China’s accession:

(1) developing country status (agreed to transitional periods only for certain industrial sectors)

(2) Taiwan (no earlier arrangement)

(3) SOEs (privatization)

d) Taiwan’s vs. China’s Accession
i) China became a member of WTO in 2001, Taiwan in 2002

ii) it was easier for Taiwan to gain entrance

(1) in part due to the fact that Taiwan has a market economy

(2) during 1980s and 1990s Taiwan made serious progress in lowering its tariff barriers

iii) Taiwan is considered a separate customs territory of China – like Hong Kong and Macao had been

iv) for political reasons, Taiwan’s accession was linked to China’s

v) lack of transparency was a major issue re: China

(1) Art. X of GATT deals with transparency of rules and regulations re: import/export transactions

(a) lack of transparency can be a significant non-tariff barrier

B. GATT/WTO (AND NAFTA) AND AMERICAN LAW

1) Authority to Conduct Negotiations and Reach Agreements

a) Conduct of Trade Negotiations – Constitution

i) there are solid constitutional reasons to say that when the president negotiates trade agreements, Cong. should play a role beyond mere “advice and consent”
(1) executive is responsible for the conduct of negotiations

(2) trade impacts on revenues which is a Cong. responsibility (Const. Art. 1 Sec. 7)

(3) Cong. has the authority to lay duties (Art. 1 Sec. 8) – customs, tariffs
(4) Commerce clause – Cong. can regulate commerce – trade negotiations regulate commerce
ii) Since 1994, most US trade agreements have been done by executive agreement
b) Trade Promotion Authority (formerly “Fast Track”)

i) provides specialized authority for dealing with trade agreements

ii) Cong. gets to participate – there is a consultation requirement at every step of the process

(1) once an agreement is concluded it has to go to Cong. for a period of time before it is signed by the president

(2) BUT if these procedures are followed, the discretion of Cong. is severely restricted 

(a) Cong. only has a limited time to look over agreements

(b) each House of Cong. can only vote yes or no – no changes are allowed

iii) so far no president has introduced a fast track agreement that has been rejected by Cong. 

iv) What is the advantage of fast track for trade agreements?

(1) foreign govts. are hesitant to sign trade agreements w/ US w/o this protection – under fast track, what the president says is what they’ll get – Cong. can’t change the agreements

c) Statement of Administrative Action = an executive branch summary which goes to Cong. – it must by law accompany a trade agreement along with draft implementing legislation.
i) it tells what has been negotiated and what is required under US law to meet the obligations of the agreement

ii) have to keep in mind that the statement is drafted by the USTR → the concessions of the US will be downplayed, and the gains will be played up
2) Relation between US obligation under WTO and state action (when state action creates a conflict)
a) was concern under NAFTA and WTO agreements but not under the former GATT agreement b/c when talking about trade in goods, there won’t be a conflict – fed. govt. is primary

b) under NAFTA, etc. though have certain provisions – for e.g. foreign banks setting up branches in US, many banks in US are chartered by states, not fed. govt.

c) these conflicts are resolved to some degree by state consultation in the process – but there really haven’t been any problems yet

d) no individual has a private right of action derived from NAFTA – even if you can show injury

C. WTO DISPUTE SETTLEMENT UNDERSTANDING 

1) Old System under GATT 1947

a) one of the US’s major objectives in the Uruguay round was to replace the dispute settlement system as structured under the 1947 GATT – the old system was oft-criticized b/c:
i) it did not have specific time limits at each stage of the proceedings – got dragged out often
ii) recommendations of a panel were adopted only if there was a consensus → even one of the parties to a case could effectively veto the recommendations of a panel
(1) so it was often subject to a lot of diplomatic maneuvering
2) Current WTO Dispute Settlement Process 
· there are time limits at each stage – generally the whole process takes 15-18 months
· adopted a negative consensus rule – recommendations of the panel are adopted unless there is a consensus not to adopt.
· essentially what they have done is make this an automatic process – getting a consensus on anything is very difficult
· the dispute settlement body created by the DSU is essentially a form of arbitration
a) Consultation Phase:
i) Step 1 – a govt. raises a complaint in Geneva of a violation by another country

(1) the complainant makes a request for consultation, the respondent has 30 days to respond

(2) bilateral negotiation – the DSU gives 60 days for the two sides to try to work it out diplomatically

ii) Step 2 – complainant asks for the formation of an arbitral panel
(1) if not resolved within 30 days → goes to an arbitral panel, though it can be postponed for another 30 days (total of 60)
(a) exception to 60 days if goods are perishable or respondent rejects consultation

iii) Step 3 – Arbitral panel is established

(1) any party may block the formation of a panel for one dispute settlement board meeting only

iv) Step 4 – Composition and terms of reference

(1) panel is composed of 3 trade experts who are not from the member countries in dispute

(2) terms of reference for the panel is set, determining what the panel can rule on

b) Litigation Phase:

i) Step 1 – the arbitral panel meets, receive briefs and oral argument

(1) only govt. attorneys and panels are allowed in:

(a) no transparency

(b) no participation by others

(i) sometimes will allow amicus curiae

(ii) govt. may be able to deputize another attorney to represent them

ii) Step 2 – panel report drafted
(1) made and sent to the parties for review to verify facts, to correct, and to encourage statement

(2) must be an objective assessment 

(3) if there is an LDC then must state how an LDC received special and differential treatment

iii) Step 3 – panel report is issued to the parties

iv) Step 4 – the panel report is circulated to the dispute settlement board

(1) all member govts. get the report

(2) for it to go into effect, the DSB must adopt it

(3) negative consensus rule – if there is no consensus to not adopt, then the decision is adopted

(a) no negative consensus has ever been adopted

c) Appellate Process:

i) permanent body w/ 7 members who sit for 6 years  -- 3 members usually hear the case (Article 17)

(1) trend has emerged where there is one from US, one from EU, and one from Japan

(2) there is no bar to a national of a party serving on an appellate panel

ii) the proceeding is 60 days from the date the appellant notifies the DSB that it will appeal

(1) time limits are fairly strict

(2) generally appellate body takes 2-3 months (arbitral panel takes 9-12 months)

iii) can uphold, reverse, modify – but it CANNOT REMAND

(1) only review law and legal interpretation, not facts

iv) adopted unless DSB meets a negative consensus

d) Enforcement/Remedy:

i) Compliance – DSU doesn’t state it is required, but instead it is inferred from the language
(1) once a report is adopted, then a member country has a mandatory international obligation to implement the recommendations

(2) if they don’t then they pay compensation to the winning party

(a) if the winning and losing party don’t agree on the amount of the compensation then the losing party can retaliate

(3) most countries comply – the problem of being a repeat player

3) Complications with WTO Settlement Process:

a) many criticize the appellate body as a quasi-judicial process – there is no real separation between the judicial and political branches – the final decision to adopt the report of the arbitral panel or appellate body is made by the DSB which is political
b) the arbitral panel or appellate body is at times brought in to interpret language of agreements

i) problem is that there is no real legisl. history

ii) if you need a consensus on interpretation you generally can’t get it – this means that the appellate body functions more like a supreme court – not intended by the states

c) in effect, what is supposed to happen is that the losing part is supposed to change its laws

i) but the losing party has an option – the WTO can’t require a change in law (though there may be costs for doing so)

d) arbitral panels and appellate body have been establishing a sort of common law – upsetting a lot of trade policy people

e) role of private counsel 

i) a lot harder for smaller, poorer countries to bring private counsel

f) problem of what to do with amicus briefs – if countries append them to their own briefs, they will likely be looked at, otherwise not

g) lack of transparency by appellate body
4) Chevron Case (U.S.)
a) Holding – courts are to defer to administrative agency decisions b/c they have a high level of expertise – cts. are to defer to admin. agency interpretations of statutes, etc.

b) Art. 11 of DSU says that an arbitral panel should issue an objective assessment of the matter before it – arguably this is a much broader review than that set out in US law through the Chevron case

III. SUBSTANTIVE FOUNDATIONS OF GATT-WTO
A. THE FIRST PILLAR – GATT ARTICLE I: MOST FAVORED NATION TREATMENT (NOW CALLED NTR)
1) Rule: = any advantage, favor, concession accorded immediately and unconditionally to one any product originating in or destined to a contracting party must be given to the “like product” originating in or destined to all the contracting parties
a) unconditional = doesn’t require reciprocal reduction

i) if the objective is to reduce tariffs as much as possible, this is an efficient way to do it

ii) if the US reduces tariffs on computers from Japan, then that reduction applies to imports from all other GATT countries regardless of whether those countries reduce tariffs on their import of US goods

b) originating in – touches on question of rules of origin

c) like product (p.254) = there is no single meaning in the GATT for the phrase “like product”
i) involves comparison b/w the foreign good and domestic good

ii) how do you decide if goods are alike?

(1) use, production, and features

(2) case by case analysis

iii) first, the national customs authority will decide if they are like products and if challenged it will go to a WTO panel for a recommendation

(1) broad determination to help prevent countries from undoing concessions through other means

iv) when discussing application of MFN, always ask the like product question early on

2) Scope (applies to):

a) customs duties and charges of any kind on imports/exports or the transfer of payments on imports
b) methodology – method of levying taxes (e.g. if product comes from China it must enter through Long Beach)

c) all rules and formalities in connection with importation and exportation

d) all matters referred to in Art. III, parts 3 and 4

i) national treatment principles → international regulations no less favorable than like domestic goods
e) applicable only to GOODS
f) this includes all advantage, favor, privilege, or immunity – whether de facto or de jure
g) applies to any WTO member, for any product
h) it also applies to any other country – 
i) if the US gives a concession to a non-WTO member, then it must give it to all WTO members
ii) but if a non-WTO member gives a concession to one WTO member, it doesn’t have to give it to all

3) Exceptions to MFN:
a) special and differential treatment

i) WTO LDCs may have lower/higher rates under Generalized System of Preference
ii) can be conditional

b) GATT Art. 24 – permits customs unions or free trade area to be formed and to give preferential tariffs – do not have to give those same benefits to other WTO members

c) preferential scheme for former colonies

d) GATT Art. 19 – escape clause

e) moral reasons

i) this is not really allowed under MFN but nations do it

ii) Jackson-Vanik Amendment

(1) legislation put a human rights amendment on MFN – every June, the president has to certify that communist countries are not restricting emigration (applies only to non-WTO members) – but Cong. can override

B. THE SECOND PILLAR – GATT ARTICLE II (SCHEDULE OF CONCESSIONS) AND TARIFF “BINDINGS”

1) Tariff as a protective device = a tax on imports that, at given world prices, raises the internal or domestic price of the import good in proportion to the rate at which the tariff is imposed
a) when the tariff is raised, it has the general effect of raising the price of the good

i) the increase in the cost of the good to the consumer may not be the exact equivalent of the % increase in the tariff – depends in part on market elasticities, etc. (e.g. if the tariff goes up 5% on the good, the increase in cost to the consumer may not be 5%)

b) the govt. takes in greater revenues and the consumer pays more on the specific good (e.g. TV from China) 

c) if in fact the objective is to protect jobs, would it be cheaper for the govt. to increase subsidies to a specific industry (e.g. steel)?

i) while the re-distribution of wealth would effectively be the same in either case, it is harder for politicians to justify taking tax revenues and giving them to specific industries

d) generally tariffs are favored over quotas

i) quotas are much more efficient in limiting the import of a specific good to a specific amount than tariffs are – the problem is that quotas don’t provide any govt. revenues and doesn’t reward efficient foreign industries

2) Optimal Tariff Argument
a) because a tariff imposed by a large country can improve the tariff-imposing country’s terms of trade with foreign countries, it is possible for the tariff to improve domestic economic welfare in a large country – i.e., optimal tariff

b) if a country represents a very large part of world consumption then a tariff might affect a world market price – by making domestic demand fall, a world demand would fall thereby affecting world market price
i) in this case, a country might benefit on a net basis

c) this is very rare since the country needs to be very powerful

3) Binding
a) once a tariff concession is made on a particular item, that item is bound against increase above the agreed level (Art. II) – i.e., when you commit to a particular rate it becomes bound in your schedule and you must not now exceed that rate

i) similarly, just as a tariff on a bound item may not be raised above the level of binding, so a contracting party making a tariff concession is committed, except as otherwise specifically provided, not to impose other duties or charges that would tend to undercut the concession (Art. II)

ii) binding gives countries certainty and predictability that the rate will last forever

iii) contracting parties are required not only to abide by tariff concessions but also to apply those concessions to all contracting parties

b) There are basically three types of binding:

i) agreements to lower a duty to a stated level

ii) agreements not to raise a duty above its present level

iii) agreements not to raise a duty above a specified higher level

c) bound rates are included in a schedule, which under Art. II:7 becomes an integral part of GATT

i) the schedule is a list of all the products that a country imports
d) bindings are to be interpreted as maximum, not minimum, rates 

4) Exceptions to tariff binding (Art. II:2)

a) anti-dumping and countervailing duties
C. IMPLEMENTING THE SECOND PILLAR – CUSTOMS LAW (ORIGIN, FOREIGN TRADE ZONES, CLASSIFICATION, VALUATION)
1) COUNTRY OF ORIGIN MARKINGS
a) Why do countries require that the goods be marked by country of origin?
i) it may make a difference in terms of tariffs
ii) it is believed that the consumer should have a choice

iii) theory that it aids US industries – if it says “Made in USA” on product, people will be inclined to buy American

iv) regarding quotas – if a quota for a specific country is full, you can’t bring the good in anymore

b) Marking Rules when Importing into the US:

i) Markings Required – if the article is not properly marked at the time of importation, a marking duty equal to 10% of the customs value of the article will be assessed unless the article is exported, destroyed, or properly marked under Customs supervision before the liquidation of the entry concerned.

ii) Markings Not Required – (see list text p.335) – certain articles are not required to be marked to indicate the country of origin – however, the outermost containers in which these exempt articles ordinarily reach the ultimate purchaser in the US must be marked to indicate the country of origin.

iii) Special Markings – certain articles require special markings – (see text p.337) – e.g. steel pipe

iv) Markings Giving False Impressions – no imported article of foreign origin which bears a name or mark calculated to induce the public to believe it was manufactured in the US or a foreign country other than the one in which it was actually manufactured, shall be admitted to the US (Trade-Mark Act of 1946, Sec. 42)

c) Preferential Rules of Origin versus Non-Preferential Rules of Origin
· there is a lot of similarity b/w preferential and non-preferential rules of origin

i) Preferential Rules of Origin:

(1) designed to tell you that the good originates in a certain preferential area – e.g. NAFTA or the EU
ii) Non-Preferential Rules of Origin: 
· GATT Art. IX lays out the general rules, but US law (18 USC §1304 – handbook p.1040) has the details (we didn’t study this statute in class)
(1) GATT Art. IX:
(a) precludes a WTO member from discriminating against articles of certain countries with respect to the country of origin marking requirement
(b) requirements should be reduced to a minimum to avoid difficulties and inconveniences to commerce

(c) compliance with requirement should not result in serious damage or material reduction in value or unreasonable increase in the cost of the foreign article

(2) Two types of Non-Preferential Rules of Origin:

(a) The country of origin of imported merchandise is the country in which the article was manufactured, produced, or grown
(i) this rule is relatively straightforward
(b) If the merchandise is produced in two or more countries then its country of origin is the country in which the last “substantial transformation” of the merchandise occurred
(i) requires a ruling from the Customs authority as to whether or not substantial transformation took place

(ii) Defining “Substantial Transformation”:
1. Basically, “substantial transformation” = a change where the object is transformed into a new and different product with a new name, use 
2. US v. Murray (1st Cir. 1980) (p.339) defined it as follows:
a. “transformation” = a fundamental change, not a mere alteration, in the form, appearance, nature, or character of an article – a change that carries an article across from one class to another

b. “substantial” = more than fundamental – a great change in the article’s value or worth
3. National Juice Products Assoc. v. US (p.343)

a. several companies in OJ business in Florida didn’t want Coke’s OJ to say “made in USA” – said it only changed from concentrate to juice in US so wanted it to say “made in Brazil”
b. Coke argued that OJ undergoes substantial transformation in the US

c. Ct. looked at name, character, and use and held that there was no substantial transformation – the product is still OJ and the character of the product has not changed

i. diluting foreign juice concentrate was not the process imparting the “essential character” of the juice

4. Tropicana Products v. US (p.353) 
a. imported manufacturing concentrate to which they added essences, water, etc. 
b. the issue here is the duty rates – if there was a substantial transformation then get the cheaper duty rate – the importer from Brazil is arguing that there is no substantial transformation 

c. the ct. here held that the OJ underwent substantial transformation (though essentially the same process as in National Juice)

d. *** useful to note that the concept of substantial transformation means different things under different statutes

i. the criterion for whether goods have been “manufactured” serves different purposes under different statutes, particularly §1562 and statutes concerning country of origin markings

2) Entry Process of Articles (p.348)
a) Goods may be entered only by the owner, purchaser, or by a licensed customs broker

b) Entry for Consumption = the importation of articles for consumption in the US stream of commerce
i) Two part process:

(1) filing the documents necessary to determine whether the merchandise may be released from Customs custody

(2) filing the documents which contain information for duty assessment and statistical purposes

c) Entry for Warehouse = if it is desired to postpone the release of the goods, they may be placed in a Customs bonded warehouse under a warehouse entry – they may remain there up to 5 years from the date of importation
i) at any time during that period, warehoused goods may be re-exported without the payment of duty or they may be withdrawn for consumption upon the payment of duty at the duty rate in effect on the date of withdrawal
ii) if the goods are destroyed under Customs supervision, no duty is payable.

iii) customs bonded = money/insurance policy you put up to guarantee you will pay the duties owed, so you don’t have to refrain from moving goods until everything is paid. 

3) FOREIGN TRADE ZONES
a) Foreign Zone Trade Act of 1934

i) FTZ = a special enclosed area located w/in or adjacent to a US port of entry that is technically outside the US customs territory for the purpose of customs entry procedures

(1) with certain exceptions, any foreign or domestic merchandise may be brought into the FTZ for the purpose of storage, sale, repacking, distribution, cleaning, mixing with foreign or domestic merchandise, assembly, manipulation or processing
ii) FTZ’s are legal fiction b/c the underlying rationale is that while the zone is physically located in the US, the goods that are brought into the FTZ are not treated as having been brought into the US

b) in some countries they are called Export Processing Zones – the practice/process is generally the same from nation to nation, but the rules may vary
c) With respect to the tariff treatment of foreign merchandise brought into an FTZ, the Customs Service makes a critical threshold inquiry – is the good “privileged” or “non-privileged”?
i) affects the tariff when imported into US

ii) Privileged = only foreign merchandise that has not yet been manipulated or manufactured is eligible for privileged status

(1) when imported into the US tariffs are assessed at the rate of the goods that entered the FTZ – if the domestic portion is still identifiable then it can be re-imported duty free 

(2) consequently, the dutiable value of the finished product that is processed in an FTZ is the value attributable to the foreign components that entered and were used in the FTZ, not the value added in the FTZ
(a) you can pay the duty of either the finished good or the parts and components – depending on which is cheaper

(3) if you want to treat something as privileged goods, you have to do it at the time you bring them in

iii) Non-Privileged = is appraised and classified by the Customs Service when it is transferred out of the FTZ
(1) therefore, the tariff owed on non-privileged merchandise depends on the classification and valuation when it is imported into the US customs territory, not when it enters an FTZ

d) Why do we have foreign trade zones? (p.360)
i) for the users of the FTZ → to minimize taxes, avoid customs duties
ii) it is a way of giving the manufacturer a way of saving on taxes 
iii) it becomes an incentive for a foreign company to come and do business in your country and to hire your workers
4) CLASSIFICATION = the process by which the importer places the good in the correct HTS category
· it used to be that the Customs dept. made classification and valuation determinations, but they are now done by the importer
a) Harmonized Tariff Schedule (HTS) (p.364) 
i) Each page has 7 columns:

(1) Heading/subheading list of the applicable #s

(2) Statistical suffix

(3) Article description

(4) Units of quantity

(5) Rates of Duty Column 1
(a) General – these rates are imposed in products of countries that have been extended MFN or non-discriminatory trade treatment by the US but that don’t have special agreements
(i) the general duty rates are concessional and have been established through negotiations under the GATT

(b) Special – special tariff treatment afforded to covered products of designated countries under specified measures – i.e., free trade agreements
(i) the symbols in the “special” column are as follows:

1. Generalized System of Preferences (GSP) = A or A*
2. NAFTA  (separate rates for Canada and Mexico b/c Mexico is a developing country)
a. Goods from Canada = CA

b. Goods from Mexico=MX
3. Caribbean Basin Economic Recovery Act (CBERA) = E or E*

4. US-Israel Free Trade Area = IL

5. Andean Trade Preference Act (ATPA) = J or J*

(6) Rates of Duty Column 2 – these rates of duty apply to countries that have been denied MFN status by the US – namely, Afghanistan, Cuba, Laos, North Korea, and Vietnam

b) HTS Special Duty Exemption and Preferences 

i) Chapter 98 – certain provisions of Chapter 98 of the HTS grant duty-free entry to various categories of American goods …
(1) American goods returned (HTS subheading 9801.00.10) – American goods not advanced or improved abroad may be returned to the US free of duty
(2) American goods repaired or altered abroad (HTS subheading 9802.00.40) – provides that goods exported from the US for repairs or alterations are subject to duty on their re-importation into the US (at the duty rate applicable to the imported article) only upon the value of such repairs or alterations.
(3) American components assembled abroad (HTS subheading 9802.00.80) – this provision makes it possible (before a bilateral agreement is established b/w the US and another to greatly reduce tariff rates on a foreign good if the good has American components or parts in it
(a) e.g. if normally a good costs a $100 and there is a tariff rate of 5% then the importer would pay $5 – but under this provision, if $70 worth of the good are US components → only pay 5% on the difference b/w the total value of $100 and the $70 of US components = would have to pay $1.50 in tariffs not $5 (i.e., only pay on the non-US value of $30)
(b) 9802 is effectively phasing itself out – e.g. Mexico is increasingly paying nothing on goods coming into the US
c) Rules of Interpretation 
i) an article may be classified in the HTS in one of four different ways:
(1) a general description
(2) an eo nominee description (i.e., a description according to the commonly used name of the article)
(3) a description according to component material, or
(4) a description by actual or principal use (i.e., a description that includes references to how the article is used)
ii) General Rules of Interpretation (GRI): (p.370 text)
(1) Rule 1 = Use the headings and subheadings to classify an article, not the other sections
(2) Rule 2 = Two Parts:
(a) Doctrine of the Entireties – designed to tell you whether or not an article is assembled and complete and should be classified as such or whether it is not substantially complete and therefore each component needs be to be classified and a duty assigned to each
(i) the reference in HTS to an article includes 3 forms of that article:

1. complete, finished and assembled form

2. complete finished form that is unassembled

3. the incomplete, unfinished form where this form has the “essential character” of the complete, finished article

(ii) the doctrine of the entireties is important b/c it prevents an importer from structuring the way in which it imports articles to avoid a tariff that should logically apply

(b) a reference in the HTS to an article of a given material or substance includes reference to an article that consists wholly or partly of such material or substance – thus, both a pure and mixed (composite) article is covered by the heading
· If an article can be placed in two or more HTS classifications – look to Rules 3 and 4 of the GRI

(3) Rule 3 = Three Parts:
(a) Rule of Relative Specificity – preference for the heading that provides the most specific description of the article (specific description goes: use → eo nominee → general description)
(i) if two or more headings describe only a part of the article then they are equally specific, so you go to 3(b)
(b) Essential Character Test – classification is based on the material in the mixed article that gives the article its essential character
(c) if (a) and (b) don’t work then classify the article according to the heading that occurs last in numerical order among the headings of the HTS that equally merit consideration
(4) Rule 4 = If none of these work, then classify the article in the heading for the goods to which the article is most akin
d) Liquidation

i) liquidation = the point at which the Customs Service’s ascertainment of the rate of duty and amount of duty becomes final for most purposes

ii) the date of liquidation is important b/c it starts 90 day period for filing a protest regarding the classification or valuation decision
(1) if you miss the 90 days, you can’t file

e) Marubeni American Corp. v. US (Fed Cir., 1994)

i) the issue is whether Pathfinder should be classified as a vehicle for carrying goods or a vehicle principally for the transport of persons – there is a big difference in terms of the duty → 2.5% duty (car) versus 25 %duty (truck)
ii) Customs decided it was a truck b/c the design was based on a pickup truck
iii) the ct. looks at several factors in determining whether it is a car or a truck – they test Customs’ conclusion (which is presumed to be correct):
(1) structural
(2) intended use
(3) amenities
iv) ct. decides that it is a car – b/c its intended use was principally for transporting people – its use for transporting goods is fairly limited

v) the Ct. of International Trade – serves mostly as administrative review but sometimes, like here, it is a de novo review

5) VALUATION = the process of appraising the value of the article
· now subject to international rules under WTO
· essentially tells Customs service how to go about deciding the value of goods
a) GATT Art. VII:2 – the duty should be assessed on the actual value of the imported merchandise, not on an arbitrary or fictitious value, nor on a value based on the national origin of the merchandise
i) Uruguay round was important b/c it established that WTO members all use the same approach to determine the value of an article – but it doesn’t mandate that they reach the same result – US law is the same as the Uruguay round

(1) now subject to DSU

b) How to Determine Value:

i) generally use the transaction value of the goods (– can’t simply rely on sale price b/c several things can affect the sale price – e.g. corporate concerns, different tax rates between countries)
(1) transaction value = the price actually paid or payable for merchandise when sold for exportation to the US, plus (if not already included in the price) – 

(a) Additions – packing costs incurred by buyer, selling commission incurred by buyer, value of any assists, royalty, or license fee buyer is required to pay, proceeds to seller of any subsequent sale

(b) Exclusions – transportation costs, assembly etc. after entering US, customs duties

(2) if any of the following limitations are present, the transaction value cannot be used as the basis for valuation:
(a) restrictions on the disposition or use of the merchandise

(b) conditions for which a value cannot be determined

(c) proceeds of any subsequent resale, disposal, or use of the merchandise, accruing to the seller, for which an appropriate adjustment to the transaction cannot be made

(d) related-party transactions where the transaction value is not acceptable

ii) Other possible approaches to valuation:

(1) Transactional value of identical or similar merchandise (identical is preferable to similar)
(a) certain specific factors apply to the transaction value of identical or similar merchandise:

(i) the exportation date – the identical/similar merchandise must have been exported at the same time as the merchandise being appraised
(ii) the level and quality of sales – at the same commercial level and the same quantity of sale as the merchandise being appraised
(iii) the meaning, and – what “identical” and “similar” mean (see Text p.400)
(iv) the order of precedence of identical and similar merchandise – if two or more transaction values for identical or similar merchandise are determined, then the lowest value will be used as the appraised value of the imported merchandise.
(2) Deductive Value (p.401)
(a) if the transaction value of identical or similar merchandise cannot be determined then use the deductive value (unless the importer designates the computed value as the preferred method of appraisement)
(b) basically, deductive value is the resale price in the US after importation of the goods, with deductions of certain items 
(i) start with a unit price and make certain additions to and deductions from that price

(3) Computed Value (p.403)
(a) the computed value consists of the sum of the following items:
(i) materials, fabrication, and other processing used in producing the imported merchandise

(ii) profit and general expenses

(iii) any assist, if not included in (i) and (ii)

(iv) packing costs

6) Drawbacks (p.412)
a) “drawback” refers to a refund of 99% of the duties and taxes collected on imported merchandise b/c certain legal or regulatory requirements have been met
b) the purpose of the drawback program is to assist American importers, manufacturers, and exporters to compete in international markets by allowing them to obtain refunds on duties paid on imported merchandise

c) there are 3 primary types of drawbacks:

i) manufacturing drawback
ii) unused merchandise drawback

iii) rejected merchandise drawback

7) The Maquiladora System and NAFTA Article 303 (Handbook p.674; Supp. p.113))
a) The Maquiladora System
i) Maquiladoras are assembly facilities operating in Mexico under special customs treatment 

(1) the main idea behind the maquiladoras and FTZs is that if you import parts and components into them, when you export the finished goods, you don’t have to pay duties on the parts and components

(2) under the system, it is immaterial whether the materials, parts, or components, and manufacturing operations, take place in Mexico, the US or Canda

(a) the objective is to favor production not only of finished goods but of inputs w/in North America

(3) the maquiladora can have up to 100% foreign management of the manufacturing plant

(4) under the maquiladora system all, or a portion thereof, of materials, components, supplies, equipment etc. originating from a NAFTA signatory country that are imported into Mexico will not be subject to any customs duties in Mexico
ii) the Maquiladora system is designed to give American companies the nearby low-cost labor they require to remain competitive in the world market and to generate vitally needed jobs for an ever-growing Mexican population

b) Article 303

i) the  (NOTES 10/1 – confusing)
D. THE THIRD PILLAR – NATIONAL TREATMENT / NON-DISCRIMINATION: GATT ARTICLE III and NAFTA 301
D1. GATT ARTICLE III

1) Basic principles of GATT Art. III:
a) internal taxes should not be placed on imported goods so as to afford protection to domestic production

b) tries to prohibit differential rates in things like VAT or excise taxes so as to prevent distortions in the way foreign goods are treated

c) the idea is to make non-discrimination as broad as possible

2) Internal Taxes, “Like Products” and GATT Art. III
a) III:1 – “internal taxes and other internal charges … should not be applied to imported or domestic products so as to afford protection to domestic production.”

b) III:2 – “the products of the territory of one contracting part imported into the territory of any other contracting party shall not be subject to internal taxes or other internal charges in excess of those applied, directly or indirectly, to like domestic products.
c) III:4 – “The products of the territory of one contracting part imported into the territory of any other contracting party shall be accorded treatment no less favorable than that accorded to like products of national origin in respect to all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use.”
i) this is a non-tax provision – saying that non-discrimination applies also to all other rules and regulations

3) Article III:2
· “The products of the territory of one contracting part imported into the territory of any other contracting party shall not be subject to internal taxes or other internal charges in excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1 (i.e., III:1).”

a) Japan-Alcoholic Beverages Case (p.427-443)
i) US, Canada, and EU are complaining – that imported alcoholic beverages are harder to sell in Japan b/c of internal taxes places on them – taxes on imported spirits are 4 to 7 times greater than shochu (a Japanese alcoholic beverage)

ii) Holding – 
(1) the appellate body held that vodka and shochu are “like products” and that Japan, by taxing imported products in excess of like domestic products, was in violation of its obligations under the first sentence of III:2
(2) the appellate body held that shochu and other distilled spirits are “directly competitive and substitutable” products and that Japan, in the application of its liquor tax law, did not similarly tax imported and directly competitive or substitutable products and affords protection to domestic production in violation of the second sentence of III:2
iii) Interpreting III:2
(1) need to interpret treaties in accordance with Art. 31 of the VCLT 
(see text p.428)
(a) look at ordinary meaning to be give terms – in their context and in light of the object and purpose of the treaty
(i) appellate body finds that III:2 must be interpreted within the context of the purpose of III:1
(b) take into account subsequent agreements b/w and subsequent practices of the parties
(c) take into account relevant rules of international law
(2) the appellate body had a more difficult time here b/c decided not to look at earlier GATT panel decisions and this was a very early WTO case and there were no appellate body decisions yet
(a) can look at WTO panel decisions for guidance but they are not binding
iv) First Sentence – you can’t tax like products in excess of those applied to domestic products
(1) Test:  
(a) are they like products?
(i) flexible approach to defining like product

(ii) Factors for like product, applied on a case-by-case basis:
1. product’s end uses in a given market

2. consumers’ tastes and habits

3. the product’s properties, nature, and quality

(iii) appellate body finds that vodka is a “like product” to shochu

(b) are they subject to taxes in excess of those for like domestic products?

(i) how much the tax has to be before it is actionable under III:2 isn’t clear
v) Second Sentence – no internal tax on product that affords protection to the domestic industry (re: III:1) – this is a broader prohibition than the first sentence
(1) could have a tax that does not violate the first sentence of III:2 but which violates the second sentence of III:2
(a) this sentence deals not with like products, but with “directly competitive or substitutable” products (Ad III:2 para.2) – internal tax is banned if it somehow provides protection for the domestic industry

(2) Test: (to determine if an internal tax measure violates second sentence of III:2) – done on case-by-case basis:
(a) are the imported products and the domestic products “directly competitive or substitutable products” which are in competition with one another?
(i) look at end use, physical characteristics, but also market place (broader)
(b) are the directly competitive of substitutable imported and domestic products “not similarly taxed”? (different standard from “in excess” in first sentence)

(i) the tax burden on the foreign product must be heavier than on the domestic product

(ii) the tax burden must be more than de minimis to be deemed “not similarly taxed”
(iii) BUT: the taxes themselves don’t have to be different, just the burden

(c) is the dissimilar taxation of these products “applied … so as to afford protection to domestic production”?
(i) this is NOT an issue of intent
(ii) requires a comprehensive and objective analysis of the structure and application of the measure in question on domestic as compared with foreign products

4) Article III:4 (Cultural Protection)
· “The products of the territory of one contracting part imported into the territory of any other contracting party shall be accorded treatment no less favorable than that accorded to like products of national origin in respect to all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use. The provisions of this paragraph shall not prevent the application of differential internal transportation charges which are based exclusively on the economic operation of the means of transport and not on the nationality of the product.”

· this provision is focused on all laws other than taxes

· deals with “like products”, not directly competitive/substitutable products

· only limit is the second sentence

a) Test: no less favorable = substantially equal, not identical
b) Canada – Administration of the Foreign Investment Review Act Case (1984) (Text p.443)
i) Canadian law enacted to protect domestic magazines; when you invest in Canada you agree to use Canadian resources/raw materials or a certain % of Canadian components or you don’t get approval to invest – a foreign direct investment law
(1) US claims this is discriminatory – Canada says this is only a business agreement, not a law/regulation

ii) Holding – WTO holds that a law = anything enforceable at law – if the agreement is enforceable then it is a law – and holds that Canada is in violation of Art. III:4

(1) also, a breach of a rule is presumed to have an adverse effect → US doesn’t have to show injury, only has to show that there was a violation
(2) Ct., despite its holding, gave substantial deference to the Canadian act – basically says don’t violate III:4 in the future but will let the current investments under the Canadian act stand
5) Limits on the National Treatment Obligation

a) the obligation to provide the national treatment principle is not unqualified
b) e.g. national treatment, under both GATT and NAFTA applies to indirect but not direct taxes

6) Cultural Exception to Article III

a) there is no broad cultural exception to Article III – but, there is an exception under NAFTA in this area

i) some countries argue that there should be cultural exceptions under the WTO

b) Cultural Exceptions under NAFTA

i) there is no US-Mexico cultural exception, only US-Canada and Canada-Mexico

ii) Under NAFTA, between Canada and the US, cultural exceptions are governed by Article 2106 and Annex 2106 (handbook, p.924, 926)
iii) e.g. Canada–Periodicals Case
(1) Sports Illustrated was taxed by Canada when advertising in Canadian markets – US got relief under WTO for discrimination

E. THE FOURTH PILLAR – NON-TARIFF BARRIERS AND GATT ARTICLES X, XIV, AND XVII:

· While the general philosophy of GATT with regard to tariffs is that a contracting party is not required to lower tariffs in the absence of special agreement, the general principle in GATT with respect to non-tariff barriers is one of immediate abolition.
· as a corollary to this principle, GATT makes no general provision for negotiations on the reduction of non-tariff barriers

· GATT treats each type of non-tariff barrier separately

· some types of NTBs – quotas; VERs; lack of transparency; technical standards; measures to protect interests like health, labor, human rights; custom inspection process; buy domestic goods campaign; voluntary export restraints; import licensing rules

· Non-Tariff Barriers are less efficient than tariffs – 

· there is no revenue for the govt. 

· the net loss to society is even greater

· at a cert level, the market closes – the good is no longer available

· for a tariff rate, after a certain level of importation the goods just become very expensive, but they are available.
1) Transparency and GATT Art. X: Publication and Administration of Trade Regulations 
a) where the rules are made available to some, but not all, of the competitors, the playing field is not level

b) What does “transparency” mean?

i) Art. X:1 calls for the prompt publication of all laws, regulations, etc. affecting international trade

(1) not very clear – what must be published? how promptly?

(2) Scope – Japan: Kodak-Fuji (1998 WTO) → does not require the publication of administrative rulings that are addressed to specific entities.
(3) Article X does not oblige a government to ensure that exporters are continuously notified of the treatment impending shipments will receive in relation to a tariff-rate quota
(a) Art. X relates to the publication and administration of the rules, not to the substantive content of the rules
(b) EC-Poultry Products (Brazil) (1998, WTO)

(i) Background – Brazil didn’t know whether a particular shipment of poultry would be subject to an in-quota or out-of-quota rate, though the rates were published. Brazil wanted the EU to have to tell them what rate would apply to each shipment. EU won, don’t have to tell.

ii) Art X:2 calls for the enforcement of laws only after they have been officially published

(1) not very clear either – how much time should there be b/w publication and enforcement?
(2) each party shall administer the rules uniformly, impartially

(3) each party shall have independent tribunals to review

(4) Canada-Alcoholic Drinks (1993, WTO) → there is no rule that you need to tell domestic and foreign producers at the same time
2) Quantitative Restrictions and GATT Art. XI: General Elimination of Quantitative Restrictions 
a) No Quotas or Quantitative Restraints
i) In US, two types of quotas:

(1) Absolute: no more than the amount specified may be permitted entry during a quota period

(2) Tariff-rate: provide for the entry of a specified quantity of the quota product at a reduced rate of duty during a given period. Quantities entered in excess of the quota are subject to higher duty rates.
b) XI:1 = pretty broad restriction

i) “No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licenses or other measures, shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of any other contracting party.”
c) XI:2 = exceptions to the restriction on quotas:
i) (A) export prohibitions allowed temporarily for shortages of food or other essential products

ii) (B) you can have restrictions necessary for the application of standards for classifying, grading, and marketing of international commodities

iii) (C) import restrictions on agriculture/fisheries necessary for enforcement of govt. measures operating for: (a broad list of reasons) – this is a pretty broad exception

(1) US has quotas on dairy products, tuna, peanuts, sugar, tobacco, …
d) E.g., US-Japan Semiconductor Dispute 
i) US pissed at Japan for their barriers to entry. Also, Japan was accused of dumping semiconductors in US and EU. 1986 agreement sought foreign producers should have at least a 20% share of Japanese market. But this is an attempt at managed trade by US. A year after the deal US slapped 100% tariff on Japanese products. US share eventually increased up to 30%

(1) this agreement was found to violate Art. X b/c it was secret and also violated Art. XI:1 b/c it was a quantitative restriction
3) More Exceptions to the Rule Against Quantitative Restraints:
a) GATT Art. XII: Restrictions to Safeguard the Balance of Payments
i) XII:1 – Notwithstanding the provisions of XI:1, any contracting party, in order to safeguard its external financial position and its balance of payments, may restrict the quantity or value of merchandise permitted to be imported, subject to the provisions of the following paragraphs of this article
(1) (a) import restrictions instituted, maintained or intensified by a contracting party under this art shall not exceed those necessary:
ii) the invocation of the BOP exception occurs when a country is having a crisis in getting or retaining its foreign reserves
(1) when a country imports far more than it exports and it has to pay hard currency for those imports such that the central bank is running out of currency
iii) Requires that a country:
(1) give notice to other WTO members that you will be deviating

(2) give some opportunity for consultation with those WTO members

(3) place some limits on the extent of your deviant behavior

(a) e.g., you can’t shut down all trade and thereby hurt other nations

(4) you can’t go beyond what is necessary to cure your balance of payments problem

b) “Voluntary” Restraints on Trade – Uruguay Round Agreement on Safeguards Art. 11:1(b), 11:2
i) this is where a country voluntarily agrees to restrict its exports of a product into a certain country
ii) all voluntary export restraints (VER) are illegal – under WTO 
iii) Consumers Union of US v. Kissinger (DC Cir. 1975)

(1) Ct. says the executive can ask for VERs under US law since they aren’t enforceable import restrictions – so doesn’t conflict with Congressional power to regulate foreign commerce

(2) Ct. says these restraints are voluntary → don’t violate domestic or int’l law
(a) dissent says they are voluntary but in reality they are not
c) LDCs and GATT Art. XVIII: Governmental Assistance to Economic Development
i) XVIII:B – when countries are trying to protect the progressive development of their economies, they are allowed some additional flexibility – including the ability to apply quantitative restrictions 
4) Non-Discrimination – Art. XIII: Non-Discriminatory Administration of Quantitative Restrictions

a) XIII:1 – Any quantitative restriction that is applied to the imports of any contracting party shall be applied to the importation of the “like product” of all third countries.

b) XIII:2 – In applying import restrictions to any product, contracting parties shall aim at a distribution of trade in such product approaching as closely as possible the shares which the various contracting parties might expect to obtain in the absence of such restriction

i) basically, you have to try to keep the same percentages of market share

5) USITC, Last Minute Trade Agreement Averts US Sanctions Against Japanese Luxury Cars:
a) US demanded:

i) gaining access to high quality new car dealerships in Japan
ii) securing the deregulation of Japan’s after-market for replacement auto parts, and
iii) persuading Japanese auto manufacturers to purchase more US and other foreign auto parts.
b) Here, no numerical targets (unlike semiconductor case). US threatened sanctions (100% duties on Japanese luxury cars, etc), but US backed down. Japan said if US imposed sanctions Japan would go to WTO who would find them illegal. So US backed down and created a face-saving agreement where Japan would use more foreign suppliers of parts in their factories in US.
c) *demonstrates change since Uruguay round
6) NAFTA and Non-Tariff Barriers

a) NAFTA effectively incorporates the non-tariff measures of GATT – NAFTA 309 (p.680); NAFTA Ch. 18 (pp. 880-81)
b) The restrictions on quotas etc. in NAFTA 309 does not apply to controls by Canada regarding the following items(NAFTA Annex 301.3 – pp.686-687):

i) logs

ii) unprocessed fish

iii) liquor

iv) preferential rates for certain freight traffic

c) The restrictions on quotas etc. in NAFTA 309 does not apply to controls by the US regarding the following items(NAFTA Annex 301.3 – pp.686-687):

i) logs

ii) taxes on distilled spirits

d) NAFTA allows for non-tariff barriers in balance of payment situations, like GATT does
IV. CRACKS IN THE PILLARS – EXCEPTIONS TO GATT PRINCIPLES

A. GENERAL EXCEPTIONS

1) General Exceptions (GATT Art. XX) (Handbook p.227) –  “Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures:”
a) necessary to protect public morals;

b) necessary to protect human, animal or plant life or health;

c) relating to the importation or exportation of gold or silver

d) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement … including: customs, monopolies, protection of patents/trademark/copyright, etc.;

e) relating to the products of prison labor;

f) imposed for the protection of national treasures of artistic, historic, or archaeological value;

g) relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption;

h) undertaken in pursuance of obligations under any intergovernmental commodity agreement
i) essential commodities of domestic stuff, as long as not used to increase exports
j) essential to acquisition/distribution of products in general labor or local short supply
2) Security Exceptions (GATT Art. XXI) (Handbook p.228)
a) (see Art. XXI)
b) the most controversial measure of XXI is XXI:(b) – the word “it” means sole discretion to determine whether an action conforms to the requirements set forth in XXI:(b) rests with the WTO member invoking sanction measures → member decides for itself what its “essential security interests” are
3) NAFTA Exceptions – NAFTA Ch. 21 (Handbook p.920)
a) General exceptions, national security exception, taxation exception, balance of payments exception
b) Why is there an exception in NAFTA for taxation measures?

i) in part, it is a sovereignty issue

ii) among developed countries, there is a broad network of tax treaties

iii) taxation issues are mostly excluded from NAFTA, but not entirely.

B. REGIONALISM

B1 – IN GENERAL

a) Why Should GATT allow regional agreements?
b) realism

c) principle that some expansion of trade is better than no expansion of trade

d) with so many countries in the WTO, it is hard to reach agreement → maybe regional agreements will serve to move an agreement into the global context
2) Types of Regional Trade Agreements:
a) Free trade areas (FTA)
i) e.g., NAFTA

ii) internal trade barriers to trade among the members are eliminated

iii) different from customs union – greater economic respect for the foreign economic policy of each member

(1) makes it difficult to move from a free trade area to a customs union

iv) scope of FTA depends on the agreement

b) Customs Union (CU)
i) e.g., EU

ii) internal barriers to trade among members are eliminated

iii) there’s a harmonized tariff/non-tariff schedule

iv) formation:

(1) hard to create b/c many countries don’t have the same tariffs

c) Interim Agreement

i) a temporary agreement that leads to something like an FTA or CU

3) GATT Article XXIV
· Art. 24 is a compromise – an effort to balance the desirability of regional trade agreements
· regional trade agreements are a permitted exception to the principle of non-discrimination b/c it is recognized that such agreements have the potential to further economic integration
a) Major Requirements Under Art 24:

i) “Not on the Whole Higher or More Restrictive” (XXIV:5) – in the process of lowering tariffs within a region, you can’t end up raising them for MFN partners
(1) the common external tariff, and other trade measures imposed at the time of the formation of a customs union or FTA, must be set at a level that is “not on the whole higher or more restrictive” than what was imposed on the constituent territories prior to its formation.
(a) duties within a CU or FTA should not be higher or more restrictive for internal or external trade than they were before the formation of the CU or FTA

(2) there are no criteria for measuring what the tariff rates were before and after the formation of the CU or FTA

(3) Rationale – protects third countries not participating in the CU or FTA

ii) Reasonable Amount of Time (XXIV:7)– you have to have a schedule to create the free trade area – eliminate the duties within a reasonable amount of time (generally, no more than 10 years – you can’t drag it out forever)

(1) when countries propose the formation of a regional trade agreement they must notify WTO members and make available to them information regarding the proposed union or area

(2) WTO members must determine whether they think the customs union or free trade area will be formed within the period contemplated by the parties and whether that period is a reasonable one

(a) WTO members make recommendations to the parties

iii) “Substantially all the Trade” (XXIV:8)– the regional agreement is supposed to be relatively complete – you must eliminate duties and other restrictive regulations on commerce on “substantially all the trade” between the countries

(1) Interpreting “substantially all the trade”

(a)  there isn’t much GATT-WTO law on what “substantially all the trade” means but, basically, you can’t do a sector agreement – but we don’t really know b/c none of the regional agreements have been disapproved.

1. None have been disapproved b/c:

a.  virtually all the WTO countries are party to regional agreements → don’t want other countries to strike yours down, so you won’t likely strike down theirs
b. consensus requirement → makes it very difficult to block
(b) aside from the flexibility in “substantially all the trade,” members may still, “where necessary” maintain duties and restrictions under GATT XI (quantitative restrictions),  XII (balance of payments), XIV (exceptions to the rules of non-discrim.), and XX (general exceptions)
(2) Rationale for “substantially all the trade” requirement
(a) the rationale for this requirement is that it allows governments some flexibility → helps governments resist the inevitable political pressures to avoid or minimize tariff reductions in inefficient import-competing sectors
iv) Proposals for a free trade area or customs union that do not meet the above criteria may still be approved by the WTO by a 2/3 majority of the contracting parties
4) The Economics of Regional Trade Areas (RTA)

a) Trade Creation = occurs when a lowered barrier between member countries results in one of these countries importing goods that otherwise would be produced at home
i) trade creation generates efficiency gains for member countries in that it encourages goods to be produced wherever costs are lowest within the RTA

b) Trade Diversion = occurs when the preferential treatment causes a country to replace imports from the rest of the world with imports from a partner country

i) trade diversion can be harmful to the importing country – goods that could be purchased from the rest of the world at a low cost are instead procured from a regional source at a higher cost

ii) the potential for trade diversion is related most directly to the size of the external trade barriers maintained by the RTA member countries

(1) if a country has high tariffs and other trade barriers, then the preference afforded the member country will provide a substantial incentive for importers to look within the region rather than elsewhere

iii) e.g. trade diversion – 
Sourcing of Widgets

PRE-NAFTA





USA

Mexico

China
Cost of Production

100

80

75

Tariff (10%)


  –

8

7.50


Totals:



100

88

82.50

· Pre-NAFTA, a high % of the widgets sold in the US will be Chinese widgets


UNDER NAFTA
USA

Mexico

China
Cost of Production

100

80

75

Tariff (10%)


  –

 –

7.50


Totals:



100

80

82.50

· Under NAFTA, most widgets that will be sold in the US will be Mexican – the trade in widgets has been diverted from China (not a member of the RTA) to Mexico (which is)
c) there is also a risk of investment diversion under RTAs

B2 – NAFTA

1) Why the US, Canada, and Mexico wanted NAFTA?
a) Why did the US want NAFTA?

i) US wanted to see Mexican tariffs go down so as to have better access to Mexican markets
ii) to try to improve the Mexican economic situation → so fewer undocumented immigrants will come to the US from Mexico
iii) political stability in Mexico is benefit to the US
iv) saw successes in EU of low wage rates in Ireland, etc. – thought similar situation would benefit the US

v) assuming the US is going to move labor out of US (which has been the trend for a long time) → better to go to Mexico than China
(1) the US benefits by having assembly operations in Mexico – more likely to buy US goods → US companies do the supplying
(2) lower transport costs
b) Why did Mexico want a free trade agreement with the US and Canada?
i) to sell more goods in the US and Canada – compete with equal pricing and equal quality → become more competitive for export purposes
ii) to make internal Mexican market more competitive and get rid of import substitution in Mexico

(1) gives new industries in your country the ability to compete with more established companies in the outside world  (the problem then becomes: when do you stop subsidizing?)

iii) to attract foreign investment – mostly people who would manufacture goods for the US and Canadian markets
(1) in part, to get Machilladoros away from mere assembly into more manufacturing

(2) need job creation to keep up with the population growth

c) Why did Canada want NAFTA?

i) for Canada, NAFTA was more of a damage-limiting action → concern that US sitting at a table with Mexico would hurt benefits Canada had with the US in the US-Canada FTA
2) NAFTA Provisions:
· many of the provisions of NAFTA are similar to the GATT provisions

a) Provisions very similar to those in GATT
i) Art. 103: Relation to Other Agreements

(1) conflicts provision – says that NAFTA trumps if there are conflicts with other agreements

(a) has not really had to be invoked

ii) Art. 301: National Treatment
iii) Art. 302: Tariff Elimination

iv) Art. 309: Non-Tariff Measures

v) No MFN provision (?)

b) NAFTA Ch. 20 – Dispute Settlement Mechanism
· the NAFTA dispute settlement mechanism is similar to that of WTO but there are some differences
i) the dispute settlement mechanism is used in two types of situations:
(1) when one party disagrees with another party’s interpretation

(2) when one party claims a nullification or impairment of benefits – in this case, must prove:

(a) that an otherwise consistent measure has resulted in an impairment of a NAFTA benefit

(b) that at the time of NAFTA negotiation, it was not reasonably foreseeable that respondent would adopt the measure

ii) Dispute Settlement Process:
· ** Only governments, not private parties,  have standing to use the dispute settlement mechanism** 

· the only way for a private party to bring an action is indirectly – by petition its govt. to bring the action
(1) There are three broad steps in NAFTA Ch. 20 adjudication:
(a) Consultation:

(i) may entail govt. to govt. meetings
(ii) intended to be the primary means of resolution

(iii) if dispute remains, after 30-45 days you may request a meeting of the FTC

(b) Review by the FTC:

(i) acts by consensus
1. therefore, the FTC is only effective at resolving a dispute when all three governments agree on a course of action
2. the FTC is comprised of the trade ministers from each NAFTA party

(ii) the FTC has 30 days to resolve, then the matter goes to arbitration

(c) Arbitration:

(i) 5 member arbitration panel
1. panel members are selected from a long list comprised of experienced experts

(ii) each party may offer initial and rebuttal statements

(iii) panel must issue initial and final reports within a specific time frame

(d) Once a report is issued, the losing party must comply by:

(i) removing offending measure or
(ii) has to pay compensation or
(iii) it will be subject to retaliation

(2) Cross-Border Trucking Case (NAFTA Arbitral Panel, 2001)

(a) Issue – US placed ban on Mexican trucks, citing safety issues (Mexican trucks not subject to the same safety/inspection procedures) – arguing that if US let in Mexican trucks, there would be safety problems. 
(b) What provisions under NAFTA were violated by the ban on Mexican trucks?

(i) National treatment (Art. 1202 – national treatment for cross-border services)
(ii) MFN treatment (Art. 1203 – MFN treatment for cross-border services) 

→ Canadian trucks had applications reviewed on an individual basis → claim that US was treating Mexican truckers differently from Canadian truckers
(c) What did the panel decide?
(i) the refusal of US authorities to review applications of Mexican trucks on an individual basis was a violation of NAFTA
(ii) US could exclude on basis of safety but couldn’t make a blanket refusal of all Mexican trucks
(d) the effort was enjoined by the 9th circuit – said the regulations process couldn’t go forward b/c there needed to be an environmental impact statement re: effect of Mexican trucks on the environment

c) NAFTA Ch. 4 – Rules of Origin
i) Purpose of rules of origin under NAFTA:
(1) require that a certain % of goods be made in North America → leads to more investment, etc. here – also increases the likelihood that parts and supplies will be bought here
(2) part of the implementation of trade diversion is through rules of origin – ties tariff rate in part to places of origin
(3) fear of many of transshipment through Mexico
(a) transshipment – shipment of goods through a medium country to a final country, where basically no work is done in that medium country
(b) want to make sure that goods actually originate in a FTA country for a good to receive the benefits of the FTA
ii) Types of Rules of Origin

(1) Preferential Rules of Origin = are used to determine whether a product originates in a preference-receiving country or trading area and hence qualifies to enter the importing country on better terms than products from the rest of the world
(a) establishes the country of origin of a good for purposes of determining whether it is from the RTA in question or not

(b) designed to minimize trade deflection which occurs when a company does minimal processing or assembly in a preference-receiving country to take advantage of the preferences
(2) Non-Preferential Rules of Origin = are used for all other purposes, including enforcement of product-specific and country-specific trade restrictions that increase the cost of, or restrict or prevent, market entry

(a) if the good is found to not be from a preference-receiving country or area, no further origin determination is necessary → wouldn’t get preferential treatment
(b) the WTO deals only with non-preferential rules of origin
iii) 3 Categories of Rules of Origin:

(1) The Substantial Transformation Test (Change in Tariff Heading Rule)
(a) Under the “substantial transformation” test, a good becomes the product of the most recent exporting country in which a “substantial” transformation of the input goods imported from another country occurred
(b) What is a “substantial” transformation?

(i) a transformation is substantial if it results in a change in the HTS classification of the good – specifically, the 4-digit HTS category in which the good is placed is different from the category (categories) of the material(s) used to make the good.
(c) Some problems with this method:
(i) headings in certain chapters of the HTS do not reflect the degree of processing

(ii) certain manufacturing or processing operations may be deemed insubstantial even though they result in a change in tariff classification – even a change in tariff classification from one chapter to another may not result in a substantial transformation

1. e.g., a change to a preparation of vegetable products listed in HTS Ch.20 from the vegetable products listed in Chs. 6-14 as a result of freezing, canning, or roasting is not a substantial transformation
(iii) exceptions to the rule (such as mentioned in (ii)) necessarily result in protection for certain domestically produced goods 

1. e.g. carrots from Australia that are canned in Mexico are still deemed to originate in Australia → do not qualify for duty-free treatment under NAFTA – will help American producers of carrots
a. this can be deemed a type of non-tariff barrier
(iv) sometimes a substantial transformation will deemed to have occurred even though there was no change in the tariff classification between inputs and final product
(v) can lead to conceptual confusion
(2) The Value Added Test
(a) Under the “value added” test, a good becomes the product of the most recent country only if a specified percentage of value was added to the good in that country.
(b) Value added tests are common in US customs law

(c) the percentage of value added required will depend on the agreement 
(3) The Hybrid Test

(a) A rule of origin may be a hybrid of substantial transformation and value added tests – it may specify both a tariff shift and a value added percentage
iv) NAFTA Ch. 4’s 7 Options for Determining the Origin of a Good: (text, 670-682, handbook p.696)
(1) Goods Wholly Obtained
(a) Under NAFTA 401(a) – wholly obtained/produced in a NAFTA country

(2) Originating Materials Rule

(a) Under NAFTA 401(c) – good produced entirely in a NAFTA party exclusively from materials that originate in a NAFTA country

(3) The Substantial Transformation Rule
(a) applies where a good contains non-originating materials
(b) Under NAFTA 401(b) – if that material is transformed so that it undergoes a change in tariff classification
(4) The Hybrid Rule

(a) for sensitive sectors, goes by product
(b) e.g. Autos – must satisfy both a CTH (change in tariff) requirement and a value added test (RVC – “regional value content” – a measure of the value of the content of a good that is added in or derived from one or more of the NAFTA parties)

(c) the hybrid rules are set forth in NAFTA Annex 401.1

(5) Assembled Goods Rule

(a) occurs when the products and constituent parts are listed under the same HTS sub-heading (which means they do not satisfy the CTH rule) and one or more of the component parts is non-originating

(b) Under NAFTA 401(d) – the origin of a good that fits these criteria should be determined by an RVC test 

(6) Specified Process Rule

(a) a special rule of origin based on manufacturing operations and production processes – for specific items only (namely, textiles) 
(7) De Minimis Test – 7%

(a) Under NAFTA 405(1) – a good that fails to satisfy the applicable rules of origin nevertheless is an originating good if the value of the non-NAFTA materials used to make the good is no more than 7% of the price or total cost of the good

v) Need to show customs authorities a certificate of origin indicating that the product meets one of the tests
(1) need to have the certificate in hand before you seek NAFTA treatment 
(a) you don’t generally have to show the customs authority though – but you can get audited at some point later
(2) need to keep the certificate in your files for 5 years
V. UNFAIR TRADE PRACTICES – ANTI-DUMPING AND COUNTERVAILING DUTY LAW
A. DUMPING AND SUBSIDIES
1) Anti-Dumping Law
a) Definition of Dumping – GATT Art. VI:1 states that dumping occurs when a producer-exporter sells its product in a foreign market at less than normal value
i) in general, this practice occurs when the price at which the company exports its product is lower than the price it charges in its home country (AD Agreement – handbook, p.392) 
b) this is a price discrimination statute → we pay no attention to what the domestic price of the good is; it doesn’t make a difference
c) Formula for determining whether a product has been dumped (Dumping Margin):
(the dumping margin is expressed in percentage terms, as a % of export price)
Normal Value – Export Price


-----------------------------------    x 100 


Export Price
· Normal Value = domestic price, i.e., the price the exporter charges in its home market
· Export Price = foreign price, i.e., the price the exporter charges in the importing country in which dumping is alleged
· If the dumping margin is:

· positive → dumping has occurred
· zero or negative → no dumping has occurred
d) Imposing anti-dumping duties:

i) You can only impose AD duties after an investigation has been completed
ii) to impose AD duties there has to be a dumping margin of 2% or more – less than 2% is thrown out under the AD agreement b/c the administrative costs are deemed too high

e) Economists will say there are 3 ways to combat dumping:

i) punishing price discrimination (WTO has approved this option)

ii) punish only sales at below full cost of production

iii) punish only predatory pricing (i.e., when a firm is selling at below marginal cost – the cost of producing the last unit of the product – often, marginal cost is by-and-large the cost of the parts)

f) Third country dumping (Art. 14 AD Agreement)
i) this provision is rarely used – if US domestic market is not being affected, no reason for the US to get involved

2) Subsidies and Countervailing Duties
· by-and-large, a dumping case is against specific companies (it isn’t often that a foreign govt. is involved) – with subsidies, you are inherently talking about government actions
a) Definition of Subsidy (Art. 1 Subsidies Agreement) = financial contribution from a govt. with a benefit conferred as a result of that contribution:

i) the financial contribution is from: cash, stock, loans, direct transfer of funds, grant, etc.

ii) the benefit conferred – MUST be “specific” to certain enterprises – e.g., general roads, schools, etc. don’t qualify

(1)  “Specificity” is defined in Art. 2 of the Subsidies Agreement:

(a) the government limits access to a subsidy to certain enterprises → subsidy is specific
(b) the government creates objective criteria or conditions governing the eligibility for, and amount of, a subsidy → subsidy is not specific  (if the benefit is available to everyone then it is generally not actionable)
(c) even if a subsidy is technically available to everyone through objective criteria or conditions, it still may be actionable if the actual usage really only benefits a couple of companies or one industry
b) Countervailing Duty = a special duty levied for the purpose of offsetting any subsidy bestowed directly or indirectly upon the manufacture, production, or export of any merchandise
c) Argument against subsidies:
i) comes out of general tax revenues

ii) it is a relocation of benefit – e.g., from Mexico to consumer in US who gets cheaper product

d) There are three kinds of subsidies:

i) “Red Light” Subsidies (Art. 3 Subsidies Agreement)

(1) illegal, prohibited – but the prohibition doesn’t apply to LDCs

(2) generally, this deals with export subsidies, e.g. export credits

ii) “Yellow Light” Subsidies 

(1) may be illegal, a variation of range which approaches red

(2) anything that meets the definition of Art. 1 but is only actionable if specific under Art. 2

(a) are actionable in govt. to govt. mechanism only if show adverse effect (injury)

iii) “Green Light” Subsidies (Art. 8 Subsidies Agreement):

(1) lawful – permitted for all countries

(2) e.g. subsidy to a specific region of a country (poor areas); environmental clean-up subsidy

(a) but subsidy still can’t be available only to one company

3) The AD /CVD Procedure (Bringing an Action):

· the AD agreement was a very significant effort to create a balanced, fair administrative process 

· notice must be provided, reasons have to be given for decisions, etc. 
a) Basic Process:
· going through this process is a terrible burden on the foreign companies involved (i.e., the companies being investigated)
i) Step 1 – petitioner files an initial petition w/DOC and ITC or the DOC self-initiates against a company (in situations where there are dozens or hundreds of foreign companies being investigated, DOC will look at a handful of companies – the companies not being investigated will still be caught up in the results for the companies that are investigated)
(1) Standing (AD Agreement 5.4): (see also below under differences b/w AD and CVD claims)
(a)  Any interested party may file a petition 
(i) An “interested party” =
1. any private party (i.e., exporter or foreign producer of the importer of a product subject to investigation; a trade or business association a majority of the members of which are producers, exporters or importers of such product)

2. the government of the exporting member

3. a producer of the “like product” in the importing Member or a trade and business association a majority of the members of which produce the “like product” in the territory of the importing member. 

(b) Two-Prong test to initiate an anti-dumping/CVD case:
(i) 25% –Aggregate

1. 25% of the domestic production market must support seeking the protection – 
a. you look at the total output of the supporters of the petition and then divide it by the total output of the industry (DOC polls the industry)
b. this means that you count everyone, including those who don’t care and don’t vote for or against the case
(ii) 50% – Voters Only
1. producers representing 50% of the domestic production have to be in favor of seeking protection 
a. look at (output of the supporters of the case) / (the output of the supporters + the output of the opponents)
b. this excludes the people who didn’t care
· DOC wants to make sure it has the support of the domestic industry before it takes steps that will be harmful to intermediate users and/or consumers

ii) Step 2 – DOC/ITC makes an initial AD/CVD determination (two steps: determines dumping margin and makes injury determination):
(1) DOC determines the dumping margin/subsidy situation  and 

(a) DOC makes determination of whether there is a reasonable basis to believe that:

(i) the merchandise is being sold

(ii) or is likely to be sold

(iii) at less than fair value
(b) if DOC finds preliminarily dumping or subsidy of x %, e.g., rate of 10% → will continue the investigation but meanwhile the importer has to pay an addition 10%
(c) According to AD agreement 2.4 – “a fair comparison shall be made between the export price and the normal value … at the same level of trade”

(i) “level of trade” = difference of conditions in terms of sale – e.g., length of warranty, transportation costs, etc.
(d) In calculating the dumping margin, you need to account for the “level of trade” … (comparing the wholesale price isn’t going to get you anywhere in determining if dumping is going on)
(e) the margin of dumping will be considered de minimis if it is less than 2% (AD Agreement Art. 5.8) – this is for everyone, no exception for LDCs
Dumping Example:

Calculation of Dumping Margins (Color TVs from Korea into US)



Korea (Normal Value)


US (Export Price)

Wholesale price =
$230




$160

Transportation =
$2




$10

Circumstances of Sale

Interest
=

$20




$4

Advertising =

$20




$5

Warranty =

$15




$5

Import Duties =

  –




$6 (5% of $120)
VAT = 


$30




 –
Ex-Factor Price →
$143




$130   
(this is the adjusted price)

Normal Value—Export Price


143—130

-----------------------------------    x 100 →          ------------------   x 100   ==   10% dumping margin

Export Price



  130

· one of the most controversial areas of dumping → dealing with dumping cases involving non-market economy countries
· in this situation, DOC finds a surrogate country –  uses data from a country that is of comparable standing and which has comparable manufacturing / production costs in that industry

(f) ITC does makes an AD/CVD injury determination (see below under injury determination section for more detail)
(i) standard is very low – is there a “reasonable indication” of:
1. material injury
2. threat of material injury OR
3. material retardation of the establishment of the domestic industry
(ii) if there is a negative determination then the case is over
iii) Step 3 – DOC/ITC make final dumping/CVD determination

iv) Step 4 – Customs order is issued (about a week after ITC final injury determination)
(1) if an investigation begins on 10/29/03 → will investigate AD/Subsidy situation before that date – case may take a year, in which case it finishes up about 9/30/04
(a) this means that the window from 10/29/03 to 9/30/04 won’t have been investigated → may do an annual review if requested
(b) if you don’t reduce your prices before 9/30/04 → you won’t have an opportunity to do so until after 10/1/05 – then takes another year to see effect (???)
(c) if the importer puts up 10% cash after preliminary investigation → may not know exactly what it owes for a couple of years
v) Step 5 – Appeals

(1) after DOC/ITC determination you may appeal to the Court of International Trade → Federal Circuit
(a) generally, you have to wait for there to be a final determination – but, if you get a negative determination in the preliminary phase, you can take that to court b/c it is effectively a final determination
(2) If it’s a NAFTA case, you may appeal to a NAFTA Ch. 19 panel
(a) after filing w/NAFTA you may not return to the CIT/Fed. Cir. unless you have a constitutional issue
vi) You may file simultaneously w/WTO
vii) Note: the petition may be withdraw and if it is then the whole process ends
b) Process for Bringing a CVD versus a AD Claim:
i) the procedure for CVD is the same as for AD except that you look for a subsidy determination (text, pp. 858–867) –
ii) But there are some distinctions between the AD and CVD processes:
(1) with CVD claims, there is a duality of process:
(a) private action 
(b) govt-to-govt action (with AD, actions will not be against a govt. but against a company)
(i) a govt. may bring an action against another govt. claiming prohibited subsidies or an actionable subsidy (if there is an adverse effect)

(ii) sometime you can bring a govt to govt action even when it is really a dispute b/w two private companies
(2) DOC’s initial determination (Step 2):
(a) in subsidy cases, the initial DOC determination must determine whether there is a “reasonable basis to believe or suspect that a countervailable subsidy is being provided”
(i) in AD cases, have to determine the dumping margin
(3) Third Country Subsidies

(a) Subsidies agreement inherently can deal with third country subsidies b/c of the govt. to govt. action allowed

(i) the dumping agreement needs a specific provision to deal w/ third country dumping (Art. 14 AD Agreement) b/c the AD process doesn’t have govt to govt. option
(4) Regarding Developing Countries:
(a) Under the Subsidies Agreement, developing countries are treated differently (Subsidies Agreement 27.2):
(i) prohibited subsidies (red light) do not apply to least developed countries

(ii) other developing country members have an 8 years window re: subsidies before they have to comply – from the time the WTO subsidies agreement was signed
1. developing countries that are becoming competitive are supposed to comply with the export subsidy requirements and limitations
(iii) de minimis of 2% -- perhaps this means for developing countries not listed in Annex VII and those who are not in the annex but are past the 8 year mark (since red light subsidies don’t apply to LDCs)
c) Ways of short-cutting this process:
i) Price-undertakings (suspension agreements)
(1) DOC and foreign industry agree that they will adjust prices

(a) in US, suspension agreements are quite rate – but not so uncommon in other countries

ii) Expedited review

(1) at discretion of DOC

iii) Changed circumstances review

(1) if something in the circumstances has changed

iv) anti-circumvention process

4) NAFTA Ch.19 Dispute Settlement Process for AD and CVD Claims
a) NAFTA doesn’t have any substantive rules of its own on dumping or subsidies – the parties agreed that they would be governed by the WTO rules
b) NAFTA Ch.19 provides a different mechanism, though, for resolving disputes over the administrative agency determinations from each of the 3 countries 
i) so, the NAFTA Ch.19 process comes into play after the final determinations are made by the ITC and DOC in a AD/CVD matter
c) NAFTA Ch. 19 versus WTO dispute settlement process:
· Why would you go through NAFTA Ch.19 rather than WTO?

· loss of control if you go through WTO route – govt. takes it

· you can likely have your cake and eat it too – can take an action in WTO and NAFTA simultaneously
i) Who is on the panels?
(1) WTO: generally 3 panelists

(a) panelists are not nationals of the countries involved in the dispute; generally govt. officials

(2) NAFTA: generally 5 panelists

(a) panelists are private citizens, not govt. officials

(b) in a dispute b/w Mexico and US → 2 Mexicans, 2 Americans and a 5th person from one of the two – there are rosters of names from which the govts. pick
ii) Appellate Review?
(1) WTO: appellate body
(2) NAFTA: has no equivalent of the court-type review of the WTO appellate body – the closest thing is “extraordinary challenges” provision (NAFTA Art. 1903(13)) 

(a) the only party that can bring an “extraordinary challenge” proceeding are the NAFTA governments (not the interested parties) and the scope is very limited

(b) generally, w/NAFTA there is no appeal

iii) Applicable law is different:
(1) WTO: applicable law is the WTO agreement on whatever the subject matter is (e.g. dumping)

(2) NAFTA: applicable law is only the relevant national laws; international law is irrelevant

(a) domestic trade laws may be inconsistent w/WTO but Ch.19 panels are limited to national laws

(b) e.g., if Mexican industry is challenge a US duty → US law applies
iv) Who are the parties?
(1) WTO: governments
(2) NAFTA: interested parties – domestic industry, trade associations, importers-exporters

(a) unless you participated in the administrative proceeding before DOC, you can’t bring under Ch.19

v) Remedies:
(1) WTO: if the US Dept. of Commerce erred (i.e., not in compliance with WTO) → the complaining govt. can get:
(a) compliance – changes in the DOC ruling
(b) compensation
(2) NAFTA: if NAFTA panel finds that DOC violated policy → will remand to DOC for review (DOC will often change its ruling in order to comply with Ch.19 panel’s ruling) – Ch.19 panel often affirms after remand
(a) there is no formal authority in NAFTA to require the DOC to comply, but by-and-large there has been compliance
(b) no provision in Ch.19 for trade sanctions – but US could perhaps bring under NAFTA Ch.20 if, for e.g., Mexico doesn’t comply
(c) you could have due process (constitutional) claims stemming from DOC investigation – these can come before NAFTA Ch.19 panels → would abide by US law on this matter
vi) Ch.19 and Domestic Courts:
(1) Escape clause (NAFTA Art. 1905) – other members can suspend process under Ch.19 if the courts of any of the countries interfere in the process
(a) no country is allowed to provide for an appeal from a panel decision
(b) it has not yet happened that domestic courts have tried to interfere
vii) Ch.19 and US states:
(1) under Ch.19, US govt. is responsible for actions taken by state governments – all  the countries in NAFTA have federal systems → fed. govt. is responsible for the actions of the provincial govts.
B. INJURY DETERMINATION
· in order to impose AD or CVD duties, you not only have to find actual subsidization or sales below market, but there also has to be material injury
1) AD Agreement (Arts. 3 and 5.8) and CVD Agreement (Art. 15 and 27)
a) First, the ITC panel needs to ask – are the products the “same” or “like” products?
i) the petitioner asks themselves if it is better to have one big product category to sub-divide into separate kinds of like products
(1) it can make it easier to show industry – it depends on the industry and data

(2) SO petitioner always tries to define like product/industry in a way that makes the injury look worse and the respondent always tries to define to make the injury look non-existent

(a) it is the ITC that determines what is a like product and what is not

(i) the way the ITC defines “like product” for the domestic industry may affect whether you are deemed to be materially affecting the industry
(ii) “like product” generally tends to be based on harmonized product breakdown (for tariff purposes) (Torrington Company case, p.1046)
b) Three prongs of material injury – you only need to prove one of them:
i) material injury

ii) threat of material injury

iii) material retardation

c) Material Injury:

i) Material = not inconsequential, immaterial, or unimportant

ii) normally, ITC looks at 3 full calendar years

iii) There are 3 variables to material injury:
· **ITC can aggregate the imports from different countries to see whether they are undercutting US industry (may not be individually by country but may be when aggregate the countries)
(1) Volume

(a) the volume of the merchandise that is allegedly dumped

(i) petitioners like to show more more more

(b) look at volume relative to consumption

(i) the volume is a relative matter – it can be a falling number. The question is: where is the volume in relation to the domestic product? (also falling?)

(ii) you’re trying to figure out whether imports are affecting the domestic market

1. respondents should examine – is there a rise in market share against domestic products or against foreign products?
(c) you can find volume using:

(i) market share

(ii) sales – gross and net

(iii) revenue – gross and net

(d) Negligible Volume of Imports

(i) AD Agreement Art 5.8 – the volume of dumped imports will be considered negligible if a the like product from a particular country individually accounts for less than 3% of the market
1. it is considered negligible and is therefore excluded from being considered in the aggregate with the others unless countries which individually account for less than 3%, when totaled together, collectively account for more than 7% of imports of the like product in the country
(ii) Subsidies Agreement Art. 27.10(b) – the volume of the subsidized imports will be considered negligible if a the like product from a particular country individually accounts for less than 4% of the market
1. it is considered negligible and is therefore excluded from being considered in the aggregate with the others unless countries which individually account for less than 4%, when totaled together, collectively account for more than 9% of imports of the like product in the country
(2) Price Depression or Price Undercutting

(a) What is the effect of the price of the allegedly dumped merchandise on the price of like American products?
(i) have allegedly dumped goods forced prices in the US down (price depression) or has it prevented prices from rising (price suppression)

(b) How do you show this?

(i) lost sales revenue (over time)

(ii) elasticity – prices may be falling not b/c of dumping but b/c there are more product substitutes

1. so have to show that there aren’t any new substitutes

(iii) consistent under-selling

1. might not be predatory but the subject merchandise is always less than the domestic merchandise

(3) Effect

(a) What is the effect on domestic producers of like products?

(b) this is the broadest variable – all relevant economic factors that have a bearing on the domestic industry → can be pretty much anything
(i) no one factor is dispositive
d) Threat of Material Injury: (AD Agreement Art. 3.7; Subsidies Agreement Art. 15.7)
i) Threat is not supposed to be speculation or supposition – it is something that is clearly foreseen and imminent

(1) the standard is a little bit harder – b/c it is a future projection
ii) What does the ITC look at?
(1) use the 3 variables, but projections of them:
(a) Volume
(b) Price
(c) Effect
(2) This is a non-exclusive list – can really look at anything:
(a) econometric price projections
(b) underutilized production capacity
(c) increase in inventories overseas
(i) are there huge inventories of widgets in other countries that are likely to end up in the US if no AD or CVD duties are imposed
(d) look at dumping in a third country
(i) if EU is imposing AD or CVD duties on widgets → they might flood the US instead since will have a harder time getting into the EU
e) Material Retardation:
i) Can’t get an industry started b/c of dumped merchandise
ii) not usually used – it is almost always the case that the industry has already been started in the US

f) Burden of Proof

i) Petitioner bears the burden of proving the injury by reason of the dumped merchandise – but the petitioner does not have the burden of proving the injury was not cause by other factors

(1) the burden then shifts to the respondent to show the injury is caused by other factors
VI. OTHER TRADE REMEDIES
A. SAFEGUARDS (GATT Art. 19 and WTO Safeguards Agreement)
· Safeguards Agreement differs very much from the AD and CVD agreements in the sense that there is no unfair trade practice
· the foreign producer is simply being very efficient and successful and is thereby causing “serious injury” to the domestic industry by the increase in the level of imports
· This is one of the really big loopholes in GATT – it is an Escape Clause
1) Rationale: if you temporarily protect the domestic industry, you will let it adjust to the increase in imports
a) it is temporary relief which allows the industry to restructure (generally, 3-4 years)

b) many economists say that the temporary relief doesn’t work

c) there have been very few success stories – only e.g., Harley-Davidson really used 3-4 years to restructure

d) the whole idea of safeguards is antithetical to most peoples’ conceptions of a free market

2) Under the WTO Safeguards Agreement, it says that all other side agreements regarding safeguards are no longer valid – a major purpose of the agreement was to ensure that any time a country imposed safeguards, they did so under this agreement
3) Procedure for Applying a Safeguard:

a) Step 1 – You can impose a safeguard after there has been an investigation by competent US (domestic) authorities(Art. 3 Safeguards Agreement)

i) reasonable public notice to all interested parties

ii) allow the interested parties to present evidence

iii) a report will be published with findings and conclusions
b) Step 2 – (in investigation) If you want to impose a safeguard, you have to show 4 things: (Art. 19(1)(a))
i) that increased quantities if imports 

(1) either absolute or relative in relation to domestic production

ii) under such conditions that “cause or threaten serious injury” to domestic producers 

(1) “serious injury” = significant overall impairment in the position of the domestic industry

(a) this is a much higher standard than “material injury”

(2) “threat of serious injury” = serious injury is clearly imminent

(3) in investigation, will have to evaluate range of factors individually and specifically (for examples see Art. 4: 2(a))
(4) there must be a causal link b/w the increase in imports and the serious injury

iii) of like or directly competitive products
iv) and that the situation is the result of “unforeseen circumstances” 

(1) this is a big hurdle – so far no one has been able to show this

c) Step 3 – When Applying the Safeguard, you need to:
i) apply the safeguard “only to the extent necessary to prevent or remedy serious injury and to facilitate adjustment” (Art. 5(1))
ii) in a quantitative restriction is used:

(1) the safeguard must reduce the quantity of imports below the level of a recent period (that level is the average of imports in the last 3 representative years for which statistics are available, unless clear justification is given for use of a different level)

iii) in a situation where a quota → must allocate among supplying countries – the Member applying the quota should try to reach agreement with the affected countries (Art. 5(2)(a))
(1) BUT don’t have to allocate among all the affected countries if can show that imports from some countries have increased in disproportionate percentage in relation to the total increase in imports (Art. 5(2)(b))
iv) over the period of time that the safeguard is in place, the country imposing the safeguard shall progressively liberalize it
v) Concessions to affected countries:
(1) a country imposing a safeguard or seeking an extension should try to maintain a substantially equivalent level of concessions between it and the affected countries

(a) should try to strike an agreement – but if you don’t strike an agreement w/in 30 days, the WTO member countries are allowed to suspend substantially equivalent concessions (i.e., effectively impose sanctions)

(i) but those countries have to act w/in 90 days after the safeguard measure is applied – otherwise have to wait for action of dispute settlement body

(ii) BUT this right of suspension should not be enacted for the first 3 years of the safeguard provided that there has been an absolute increase in imports and the safeguard complies with the Safeguards Agreement
1. this is really confusing and somewhat circular

2. Gantz seems to think it means that you have 90 days to retaliate – you can only do this if you can show there has not been an absolute increase

vi) Special treatment for developing countries:

(1) safeguard measures shall not be applied against a product originating in a developing country – as long as its share of imports individually does not exceed 3% and provided that the developing country members with less than 3% collectively account for not more than 9% of total imports of the product concerned (Art. 9)
d) Step 4 – For How Long Can You Apply the Safeguard?
i) “only for such period of time as may be necessary to prevent or remedy serious injury and to facilitate adjustment”
(1) BUT shall not exceed total of 8 years (4 years and then can extend for another 4)
ii) Must review it after 3 years
(1) US traditionally imposes safeguards for duration of 3 years

· ** until the dispute body rules and the time thereafter needed to implement its ruling → you basically have a free pass to impose a safeguard and then ultimately withdraw it and effectively get a 2 year free ride, even if your safeguard is found to violate the WTO
4) Dealing with Safeguards under NAFTA
· There are special safeguards provisions in NAFTA that operate independently of the Safeguards Agreement 
· BUT 801 is important primarily for historic reasons – this is really not going to provide much of a remedy these days

· also you can only use this provision during the transition period – i.e., the first 15 years of NAFTA – so it will be gone in 5 years

a) NAFTA Article 8:
i) 801: if, as the result of a reduction in duties, goods are being imported in such increased quantities – in absolute terms – such that the imports of the good from that Party alone constitute a substantial cause of serious injury, or the threat thereof, to the domestic industry → can take remedial action
(1) The remedies are fairly limited:
(a) suspend the further reduction of any rate of duty
(b) increase the rate of duty on the goods – to a level not to exceed the MFN rate at the time the action was taken, or at the time the Agreement went into force

ii) 802: each party to NAFTA shall adhere to its obligations under GATT Art.19 regarding compensation and retaliation – 

(1) BUT:  any party taking action under GATT Art.19 shall exclude imports of a good from each of the NAFTA parties also (as you would expect) UNLESS:

(a) imports from a NAFTA party, considered individually, account for a substantial share of total imports; and
(b) imports from a NAFTA party, considered collectively, contribute importantly to the serious injury
5) US Implementing Legislation:
· there are differences in the thresholds for issuing safeguards b/w the Safeguards Agreement and US legislation –ironically, US standards are higher
· the US legislation is not self-executive → need statutory implementation
a) 5 Basic Steps in a Sec. 201 Case:
i) Step 1 – Petition:
(1) an entity that is “representative of an industry” (e.g., firm, union, trade assoc.) files a petition with the ITC “for the purpose of facilitating positive adjustment to import competition”
(a) “positive adjustment” refers to the ability of the US to compete with imports successfully

(2) Within 120 days of filing, the petitioner may submit a plan for facilitating positive adjustment to the ITC and USTR 

ii) Step 2 – ITC Investigation:

(1) ITC must determine whether a particular good is being imported into the US in such increased quantities as to be a substantial cause of serious injury, or the threat thereof, to the domestic industry that produces a like or directly competitive product
(a) substantial cause of serious injury = means the increasing imports must be at least as important as any other cause (doesn’t mean they have to be the primary cause)
(b) Note: there is no requirement of “unforeseen circumstances” as there is in GATT

(2) ITC must hold public hearings and allow interested parties and consumers the opportunity to be heard

iii) Step 3 – ITC Recommendation:

(1) If the ITC makes a negative determination, then the case is terminated
(a) the President has no authority to invoke an escape clause remedy in the event of a negative determination

(2) If the ITC renders an affirmative determination → the ITC must recommend to the President the remedy that would redress the industry and be most effective in helping the industry make a positive adjustment.
(a) generally, the recommendation will be either quotas or higher tariffs or some combination of the two – the US has traditionally preferred quotas b/c they are more certain
iv) Step 4 – Presidential Action:
(1) 60 days after receiving the ITC report, the President must take action
(2) the president may devise a remedy different from that presented by ITC – the president can also find no remedial action is warrant if he chooses to 

(3) the relief provided must be global in nature – except for NAFTA provision 802 may exempt NAFTA countries in certain situations

v) Step 5 – Monitoring, Modification, and Termination of Action:

(1) the President may reduce, modify, or terminate the action

b) the process under §201 has significant effect on making a recommendation to a client regarding whether to pursue an AD or CVD case or a Safeguards case

i) there are different standards

ii) w/ AD and CVD cases, if you demonstrate the necessary elements → you will have an AD or CVD order imposed
(1) but with Safeguards process, the president can ultimately decide not to give you relief even if you’ve established the elements for an injury determination → more unpredictable
(2) also, there is virtually no judicial review process w/ safeguards case
B. INTELLECTUAL PROPERTY PROTECTION

1) TRIPS
· TRIPS is an effort to respond to the concerns of many industries, particularly the US copyright industry, whose products rely on a copyright, patent or trademark.
a) Art. 3 – National Treatment provision

b) Art. 4 – MFN provision
c) Art. 27 – 

i) (a) member countries may exclude from patentability inventions designed to protect public morality, including human, animal life or health 

ii) (b) members may also exclude pharmaceuticals

(1) distinguish b/w pharmaceuticals and everything else

d) Developing Countries:

i) there are grace periods for TRIPS:

(1) developing countries = 5 years

(2) least developed developing countries = 10 years

ii) BUT the MFN and National Treatment provisions are not subject to the grace periods

2) NAFTA Ch. 17
C. US SEC. 337 ACTIONS (Intellectual Property Protection)
· Sec, 337 makes it unlawful to import any article into the US that infringes on a patent, trademark, or copyright that is valid and enforceable in the US

· 337 is focused on foreign companies, not govts.
· 337 is only available against foreign, not domestic, respondents

· in 1998, EU claimed that 337 discrimination against foreign competitors b/c time limits were short →counter-claims by foreign respondents were effectively barred

· b/c US industry could file under both WTO and 337, foreign company would have to defend in two expensive litigations in the US
· argument is that it is discriminating → violates Arts. 3 and 4 of GATT
1) What is the argument for treating foreign infringements different from domestic infringements?
a) b/c you likely wouldn’t have a long-arm statute that would reach a foreign company
2) Remedy: if you win under 337, the customs service will keep the other side’s goods out

a) this is quite an extraordinary and effective remedy → cases are often settled
3) 337 Procedure:
a) Step 1 – case is commenced by filing a petition with the ITC or the ITC may self-initiate a 337 action
i) typically the complainant is a right holder seeking to enforce its rights against allegedly infringing goods – seeks an order excluding them from US

ii) complainant need not be an American business or citizen – foreign companies have brought 337 cases
b) Step 2 – Hearing takes place before administrative law judge

i) sides are given an opportunity to be heard

ii) ALJ decision may be appealed to the ITC and therefore to the Court of Appeals for the Federal Circuit

c) Step 3 – 
i) Temporary Exclusions: ITC has the authority to impose temporary exclusion order, if the complainant can’t wait a year or more for the ultimate decision – if it preliminarily suspects a violation

(1) getting a temporary exclusion may be difficult (see p.1227)

ii) Permanent Exclusions: if the ITC renders a final determination that 337 is violated, it may order a “permanent” exclusion of the offending articles from entry into the US → remains in force until the violation ends
d) Step 4 – a temporary or final exclusion order is subject to president disapproval – if the president doesn’t not disapprove, the exclusion order becomes effective
i) the recommendation of the ITC is almost always implemented by the president
· the distinction b/w ITC process in 337 cases and AD and CVD cases → in 337, ITC takes an adjudicative role, similar to a federal court proceeding (it is not termed an “investigation” like in subsidies and AD cases)
· if you prove your case under 337, you’re fairly certain to get desired remedy → it is fairly certain, unlike safeguard situation under 201
VII. RETALIATORY ACTION

A. US SPECIAL 301
1) as a process, this is quite similar to regular 301 – but this is designed to focus on USTR and intellectual property violations and allows for the imposition of sanctions

2) in most respects, this is a largely historical remedy

a) not really used to protect domestic companies at home – it is used largely abroad

b) this is a more useful remedy for countries that are not a party of the WTO

3) countries are put on a watch list re: intellectual property violations

a) this is a remedy not quite on par w/337 or regular 301

B. US SEC. 301

· like 337, this is a uniquely statutory remedy
· the breadth of the statute is one of its most significant aspects – gives the USTR a lot of leeway in brining cases

1) Purposes of 301:
a) 301 serves a dual purpose:

i) it is a domestic process which provides a procedure for a domestic company or industry to petition USTR to protect them from a trade action – domestic internal mechanism for the bringing of a petition
(1) it has to be an effort to remedy foreign government (not company) violations of trade agreements or unjustifiable burdens or restrictions on US commerce.

ii) it provides a framework for undertaking either bilateral negotiations or a resort to a multilateral mechanism (e.g. WTO settlement process, NAFTA Ch.20) that exist and a statutory basis for retaliation.
b) Process for Retaliating under 301:
i) Step 1 – Petition
(1) There are 2 possibilities:

(a) USTR can self-initiate an investigation – but can do so only after consulting advisory committees whose members include representatives of the private sector – or
(b) Any “interested person” – generally an enterprise, trade association, union, or person with significant economic stake – may petition the USTR to investigate that government’s measure  → effectively petitioning the US govt. to act on their behalf
(i) this is not to be confused w/ a private right of action – simply petitioning the govt. to do something
ii) Step 2 – USTR decides whether or not to initiate an investigation
(1) an important factor in making this determination is whether 301 would be an effective remedy in addressing the policy
(2) If the USTR decides to initiate an investigation, then interested parties are given the opportunity to present their views – at a public hearing
iii) Step 3 –  USTR investigation (on the same day the USTR 
(1) Under §301(a) (Mandatory Actions), the USTR asks:
(a) is the foreign govt.’s act, practice, or policy a violation of American rights under a bilateral or multilateral trade agreement, or unjustifiable? and
(b) if it is unjustifiable, then is it a burden or restriction on American commerce?

· the focus of §301(a) is whether a violation of an international trade agreement has occurred

· an affirmative determination under §301(a) leads to mandatory action
· §301(a) should be thought as triggering the WTO dispute settlement process – those countries that are not members of the WTO would likely be subject to action under §301(b)
(2) Under §301(b) (Discretionary Actions), the USTR asks:

(a) is the foreign act, practice, or policy unreasonable or discriminatory? and 
(b) a burden or restriction on American commerce?

· §301(b) assumes that there is no violation of US rights under an international trade agreement – but, despite this, the USTR examines whether a foreign govt. is behaving in an unreasonable or discriminatory manner

· an affirmative determination under §301(b) leads to discretionary action
iv) Step 4 – Action upon Affirmative Determination
(1) Under §301(a):
(a) if no arrangement has been worked out through initial bilateral contacts with the foreign govt., the USTR is required to use the relevant dispute resolution procedure – i.e., GATT (or maybe NAFTA also)

(b) mandatory action requires the US retaliate with a tit-for-tat approach if no resolution is reached – (when? after WTO DSU or before?)
(2) Under §301(b):

(a) USTR must decide whether action by the US is appropriate – US can take appropriate and feasible action, subject to the President’s direction
v) There are no express provisions in §301 for judicial review
2) Super §301
a) largely historical – was put in place in 1980s largely vis-à-vis Japan – while it still exists under executive order, it doesn’t really effectively exist anymore
VIII. DEVELOPING COUNTRIES AND WORLD TRADE
A. GENERALIZED SYSTEM OF PREFERENCES (p.1388, handbook)
1) Concept of GSP
a) the idea behind the GSP is that developed countries would provide increased market access to developing countries w/o reciprocity – nothing in exchange (mostly for manufactured goods)

i) the advantage they would get would be the difference b/w the MFN rate and zero

b) How is this legal under GATT?
i) there is a waiver in GATT – the “enabling clause” (p.257 handbook) – it permits regional as well as global arrangements

2) How the GSP Works:

a) the system differs slightly from country to country – for most countries, though, the GSP rate is zero (in the US)
i) however, as the US and other countries begin eliminating their MFN tariffs on a lot of goods, the differential disappears and the GSP assistance becomes less consequential and comes closer to disappearing

b) in the US, the GSP is not a permanent program – it gets authorized for 2-4 years and then expires

i) oftentimes it expires and then comes back several months later and gets applied retroactively

ii) GSP treatment can be withdrawn from certain countries on the grounds that they are not meeting international standards for worker’s rights – namely, the right to organize, the right to strike, child labor

3) GSP Rules of Origin: (p.1394 handbook)
a) the article has to be imported directly into the US from a beneficiary developing country
b) GSP duty-free treatment only applies to the growth, product, or manufacture of a beneficiary developing country – this means that there are substantial transformation issues:
i) the net costs of the materials and processing must be at least 35% of the appraised value
(1) this means that 35% of its value must be from that country or another country in the same GSP group of countries
c) Competitive need limitation – if the total aggregate value of goods imported in this category exceeds [$xxx] then the US can withhold the duty-free treatment

i) the president can waive the competitive need limitation
B. CARIBBEAN BASIN AND ANDEAN INITIATIVES
1) Caribbean Basin Initiative (p.1424, handbook)
· for eligible countries, see handbook p.1425

a) by-and-large, CBI provisions are a little more flexible than GSP

b) biggest difference w/ GSP is that CBI is a permanent statute → it doesn’t expire like the GSP does
c) CBI Rules of Origin:

i) like GSP, duty-free treatment is applied to growth, product, or manufacture of a beneficiary country – but the range of products is slightly greater than under GSP
ii) still have 35% rule, calculated in the same way, BUT, of the 35%, up to 15% can be of US origin → only really have to come up with 20% from the developing country 
(1) (GSP does not have something similar to this 15% rule)
(2) since these countries are close to the US, it is likely that they will be importing parts from the US anyway
2) Andean Initiative (p.1474, handbook)
· designated countries → Bolivia, Ecuador, Colombia, Peru
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