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PART I:  HISTORICAL BACKGROUND AND INTRODUCTION
I. Background

A. Sections of the National Labor Relations Act
1. § 7:  The Rights of Workers – they can act in concert for the own employment benefit – must meet two requirements to be covered: 

· Employees:  not a supervisor or independent contractor; however, a person who is not an employee but who is seeking to induce concerted activity by employees in protected

· People who are not covered include:

· Managerial Employees:  those employees that carry out personnel and industrial relations policies (usually in HR); they are excluded because they have access to personnel information

· Confidential Employees:  Employees that work for the managerial personnel who have access to confidential information; must ac in a confidential capacity with respect to labor relations matters
· Independent Contractors:  
· Supervisors (under some circumstances)

· Do they have the power to hire, discharge, direct people, etc

· Does the exercise of that authority require independent judgment?  (If NO, they are a LEAD PERSON)

· Lead Person:  an employees that tells the other employees what to do as directed by the supervisor  

· Do they exercise the authority in the interest of the employer?
· Cases regarding identification of covered employees:

· Faculty of a private university are managerial employees

· The classification of nurses is undecided because there is a difference between nurses that instruct attendants and those that instruct other nurses  (Kentucky River)

· Concerted Activity:  the act must contain 2 or more people unless one person is acting on behalf of a group

2. § 8:  Identifies the unfair labor practices – some of them go together

· 8(a)(1) goes with 8(b)(1)(B)
· 8(a)(2)
· 8(a)(3) with 8(b)(2)
· 8(a)(4)
· 8(a)(5) with 8(b)(3)
· 8(b)(1)(B)
· 8(b)(4)
· 8(b)(5)
· 8(b)(6):  Supreme G has basically ruled this out of the statute

· 8(b)(7)
B. General Labor Law Information

1. Authorization Cards:  legal document, proxy for “union is my exclusive bargaining agent for this company”

a. They must be voluntary

b. Valid if ½ of the employees sign the cards (WHAT IF IS IT EXACTLY ½)

2. NLRB Process

a. Statute of Limitations:  Must file with the NLRB within 6 months of ULP

b. Cannot appeal representation decisions

c. NLRB general counsel brings the charges and has the burden of proof

d. Party has 20 days to appeal after an ALJ decisions

e. NLRB usually hears cases in 3-member panels

f. Losing party can then appeal to the Court of Appeals

g. G’s defer to the NLRB on factual decisions
PART II:  ORGANIZATION AND REPRESENTATION OF EMPLOYEES

The Right of Self-Organization; Protection Against Employer Unfair Labor Practices

I. Employer Interference, Restraint, or Coercion
A. Background of § 8(a)(1)
1. Derivative Violation: A violation of 8(a)(1) as well as another § 8(a) section; there is an automatic violation of § 8(a)(1) by virtue of the fact that one of the other sections was violated (i.e. discharge on account of union activity would violate 8(a)(1) and (8)(a)(3))
2. Independent Violation:  A violation only of § 8(a)(1); there has been no other violation by the employer except that the employer has interfered with employee rights
3. Evaluating § 8(a)(1) violations – Natural Tendency Standard:
· No need to show that any particular person was in fact successfully restrained or coerced – if the Eer later follows up on the threat it is a separate violation
· Need only show that the conduct has a natural tendency to do so
· The test is whether there was intimidation, not what the immediate effect was – if there is a threat and it is coercive, it is an 8(a)(1) violation
· Employer motivation is usually irrelevant – there is no scienter requirement




EXCEPTION:  Balance business justification w/ chilling effect i.e.:  Eer 




can expect Ees to work, not to pass out literature on work time)
4. Who does the section apply to:
· Supervisors:  The can be fired for actions without there being a violation UNLESS the supervisor is fired for refusing to threaten/fire workers on behalf of the employer on the ground that it would affect employee rights
· Non-employees:  They are protected when they are trying to enhance the rights of the employees; this is most often seen with union organizers who are protected because they are trying to help employees (i.e. it is a violation to throw a non-employee off public land because it has a chilling effect on employees)
5. Remedy for 8(a)(1) violation – cease-and-desist order (injunction)
B. Limiting Organizational Activities on Employer’s Premises
1.   Methods used to organize employees

· Try to get an employee on the inside to assist in formation

· Get a directory of employees and distribute information to them

· If there is no directory, try to get someone in the personnel office to supply the information (note that once an election has been directed, the employer must supply the employee information)

· Send mailings, make phone calls, make home visits

· Run ads in the newspaper, TV, and/or radio (this is rare)

2.   Protection of Private Property Rights – if prohibiting the solicitation is found to be a ulp it

      is an § 8(a)(1) (and also § 8(a)(3) for discrimination) 
· Employer private property rights almost always prevail over employee union rights
· As long as there are external means of reaching employees, the property rights prevail
· Parking lots are regulated the same way b/c they are designed for consumers; however, if the lots are open to other solicitors, then the employer must allow the union as well (BUT, G’s usually find a difference between charities and private solicitors – See Lucile and Cleveland) 
· Non-employee access is ALLOWED when:

· There is no other way to reach the employees (i.e. they live on employer property)
· Banning the union is a discriminatory rule because OTHER SOLICITORS are generally allowed but union organizers are not

· Just because the public is allowed isn’t enough – there must be other solicitors allowed

· If the union is allowed, the time, place, etc. that they are allowed to solicit can be negotiated
· Cases

· Lechmere v. NLRB (SC – pg. 72):  Organizers began distributing literature in Eer parking lot (on cars, etc.) and Eer banned them from the property; union claimed Eer had committed a ulp; SC found no ulp b/c there were other ways to get access to the Ees; applied Babcock
· Lucile Salter Packard Hops. v. NLRB (DC Cir – pg. 85):  it was discriminatory to bar union solicitation while permitting many non-employee groups, mostly commercial and not charitable, to solicit; when many groups are allowed to solicit it is a § 8 violation to discriminate against the union

· Cleveland Real Estate v. NLRB (6th Cir – pg. 85):  only the Girl Scouts were allowed to solicit on the property; there was no ULP for forbidding the union to solicit – G generally finds a difference between charitable and private solicitors

· NLRB v. Babcock & Wilcox (SC – pg. 74): G held that distribution in the company parking lot was legal because the other available ways were either ineffective or dangerous (i.e. soliciting on the highway)
· Monogram Models (NLRB – pg. 83):  the test is not one of CONVENIENCE to the union but rather whether the location of the Ees place them beyond the reach of REASONABLE union efforts to communicate with conventional methods
 
3.   Law as to non-discriminatory rules against solicitation and distribution of literature by

       
      EMPLOYEES:

· Solicitation:  You have more rights to solicit than to distribute literature

· Types of solicitation:

· Oral

· Distribution of authorization cards (this is not considered distribution of literature)

· Rules regarding solicitation

· An employee can solicit during non-working time (if an employer tries to stop this, it is a violation of § 8(a)(1)); this includes before and after hours as well as all breaks (even if they are paid breaks) b/c it is working TIME not working HOURS
· EXCEPTION:  if the employer can show some special circumstance that makes rules necessary to maintain production or discipline, they can make a rule addressing actions during non-working time with no violation of 8(a)(1); rules created under this exception are called privileged rules
· Retail Stores:  Solicitation would interfere with customers in the sales area; employer must ban ALL solicitation

· Health Care Providers:  Employer can ban solicitation in all areas where there are patients (this does not include cafeteria, gift shop, etc.)

· Employers can bar solicitation during working time without violating § 8(a)(1)

Peyton (NLRB – pg. 83):  Eer can prohibit solicitation during 
working time w/ no violation of § 8(a)(1)

  
Republic Aviation Corp (SC – pg. 83): Eer prohibiting solicitation 
during non-working time is an § 8(a)(1) violation unless Eer can 
show special circumstances that make such prohibition 
necessary to maintain production or discipline

· E-mail:  If employer allows the use of e-mail for personal use, then they must also allow e-mail solicitation

· Distribution of literature:
· Working Time: employer can regulate with no violation of § 8(a)(1)
· Non-working Time in working areas:  employer may usually ban distribution in working areas even during nonworking time, because of its legitimate interest in keeping the area free of liter
· Nonworking time in nonworking areas:  employer cannot ban distribution without a showing of special consideration

· The retail and health care exceptions apply here as well

	
	Working Time
	Non-Working Time

	Solicitation
	Employer can regulate (Nutone)
	Any employer regulation is a violation (unless privileged rule – retail, health care – May Dept/Republic Aviation)

	Literature Distribution
	Employer can regulate
	Working areas:  Can be banned

Non-working areas:  Cannot ban unless special consideration shown


· Off-duty Employees

· Employer can deny access to the premises by off-duty employees ONLY IF:

· The access is only limited with respect to the interior of the plant and other working areas

· The policy is clearly disseminated to all employees – notification

· The policy is non-discriminatory – it must apply to all off-duty employees seeking access

· Wearing pro-union buttons

· As long as it is tasteful and safe, the employee can wear a button

· EXCEPTIONS

· It cannot criticize the employer
· It must be safe

· If the employer has a uniform policy (not simply a dress code but an actual uniform) where the employees are dealing directly with customers, it can be banned (Burger King)

4.  Waiver of employee rights by the union:  

· Can waive collective rights (i.e. striking)

· Cannot waive individual rights (i.e. distribution of literature)

5.  Anti-union comments during working hours – legal and non-coercive comments; when
can the union violate a no-solicitation clause because of comments made by the employer?

· An employer can make the comments as long as the communication available to the union is ‘at least as great as’ the union’s ability to communicate (Nutone)

· The rule is now, there is only a violation where there is a ‘communication imbalance’

· Courts look for a SIGNIFICANT imbalance

· Eer can’t discriminate between Ees – either none can solicit or all can

· The union doesn’t have to have the same rights as the employer (it is the Eer’s choice to waste their own money by soliciting during working time when they are paying the Ees), but the union must be given more rights if the employer makes any comments that cause an imbalance
Nutone, Inc.:  Employer distributes anti-union material during working time, but chooses to enforce a no-solicitation policy against its employees; G rules that this is not an unfair labor practice as long as the union has at least as great an opportunity to promote its message which it does during non-working time
C. Antiunion Speeches and Publications

1.  § 8(c):  An expressed opinion by an employer shall not be an unfair labor practice

     unless it contains a threat of reprisal or force or promise of benefit
2.  Test for violation of § 8(c) – PREDICTIONS RULE: (Gissel Packing)
· Employers statements must be based on an objective facts
· Must predict demonstrably probable consequences

· The result must be beyond the control of the employer



Gissel Packing (SC – pg. 93/302):  Mangers said that the plant would go out of 



business if the Ees voted for the union as seen w/ other companies around 



them; this was a ulp
3.  Recently, the NLRB has given employers more leeway here

4.  Lawful predictions include comments on increased labor costs and job security

5.  Livingston Shirt doctrine:  “in the absence of either an unlawful broad no-solicitation
     rule (prohibiting union access to company premises on other than working time) or a
     privileged no-solicitation rule (broad, but no unlawful b/c of the character of the
     business (i.e. retail or health care)), an employer does not commit an unfair labor
     practice if he makes a preelection speech on company time and premises to his
     employees and denies the union’s request for an opportunity to reply.
6. If there is a privileged rule, then May Dept applies – if employer breaches, union gets the privilege to respond in the same manner – although G’s are split, Craver assumes that this rule would also apply if the employer made the speech behind the scenes b/c ANY breach of a privileged rule gives the union the right to reply
May Department Stores (NLRB – pg. 99):  There is a broad no-solicitation policy because it is a department store and therefore there is no violation of § 8(a)(1) for a policy that prohibits speeches on the sales floor even during nonworking time; employer breaches the policy by making a Captive Audience Speeches:  NLRB adopts the Livingston Shirt Doctrine which says that a union must only be given the right to reply to an employer’s breach of a no solicitation doctrine if there is a significant imbalance of communication.

HOLDING:  If there is a privileged rule and the employer violates it with an anti-union speech, the union should be afforded the same opportunity.  Once the employer violates a privileged rule, the reason for the privileged rule obviously doesn’t apply and therefore the union should be allowed to have the same opportunity (i.e. if the employer can make a speech which may bother the customers on the sales floor, then they must let the union do it as well – Bonwit Teller (pg. 99)).
D. Interrogation

1. Asking an Eee if they have signed an authorization card can, by itself, be a violation of § 8(a)(1), but it is not a per se violation.
2. There are situations were questioning is not a ULP – when it is not coercive.
3. Test to determine if questioning is a ULP – COERCION TEST:

· Who is the questioner?  (the higher ranked the person, the more coercive)

· Where was the questioning? (in an office or private place, more coercive)

· What was the extent of the questioning?  (more questioning is more coercive)

· Totality of the conduct (what are the types of questions, if there are other violations, the questioning is more coercive)

· How open is the Eee with their union affiliation?
4. Locust of Authority: the range of authority of the place where you are questioned; Locust of Final Authority:  When you are called into a supervisor’s office – this is likely to be considered a ULP b/c it is a very intimidating atmosphere

5. An employer can poll Ees to verify union’s claim that they have a majority of Ees that have signed authorization cards provided they meet the requirements (Struksnes:  D.C. Cir. - pg. 110):

· Must have a valid reason (the reason is that the union claims they have a majority)

· Must explain to the Ees what the reason/purpose is

· Must give Ees assurances against reprisal (no matter how they answer, they will not suffer negative consequences)

· Must conduct the poll by secret ballot (per Blue Flash) – you can do a secret ballot or bring in a neutral party to look at the cards

· The overall situation of the polling must not be coercive

6. An Eer should not conduct a poll unless they are willing to recognize the union.  If an Eer does not want a union, then they can require an election and use the time to conduct an anti-union campaign.
7. Blue Flash (NLRB – pg. 104):  Union said they had a majority.  Eer interviewed each employee – the general manager interviewed each in his office; Holding – no violation b/c questioning was not coercive, accompanied with an implied threat of reprisal, or violate any other § 7 rights of the Ees.

8. Silicon Valley:  Supervisor and Eee were at home over drinks; they talked about the union and the supervisor said that the company would have a problem with a union vote; this was a ULP under § 8(a)(2) as a threat even though it was off the premises and in a casual setting
E. Economic Coercion and Inducement
1. “Fist in the velvet glove”:  The Eer is giving the Ees benefits during a union campaign; there is a presumption that the Eer is doing this to influence Ees and therefore an § 8(a)(1) violation; RESULT:  Set-aside the election

2. EXECPTION:  If the action is consistent with an established practice (i.e. an increase at the same time each year); 

· Some cases even say that if you don’t do this or don’t do it at the same level as usual, it is a violation.  

· The Eer can wait until the campaign is over AS LONG AS they tell the Ees that they are doing so, so as not to influence voting.

3. If the Eer rolls back the benefits during the campaign or once a ULP has be filed, it would probably be viewed as a § 8(b)(4) violation for retaliation.

4. NLRB v. Exchange Parts (SC – pg. 112):  Eer gave benefits shortly before an election with the purpose of effecting the outcome of the election; G ruled that this was a § 8(a)(1) violation even though Eer hadn’t violated had any other ULPs

5. Bill Johnson’s Restaurants v. NLRB (SC – pg. 115-16): If an Eer brings a defamation action in retaliation of union’s ULP charge, and the G finds that it is baseless, the G can find a violation of § 8(a)(1) and § 8(a)(4) for retaliatory activity.  If it is not a baseless claim, there is no violation.
F. Violence, Intimidation, Espionage, and Surveillance
1. Violence and threats of violence to deter union organization are unlawful
2. Eer Surveillance

· If an Eer, supervisor, manager, etc. spies on Ees, there is a § 8(a)(1) violation even if Ees don’t know that they are being spied upon

· If an Eee decides to tell the Eer about union activity w/out being provoked, there is no violation.

· However, there is a violation if the Eer then uses this information in a way that makes it sound like they were spying (i.e. I heard about that speech you gave last night at the union meeting)

· Surveillance cameras are legal as long as 1) Ees know they are there 2) they are not used to spy on union activity or punish for union activity

· Cameras could also be a ULP if the Eer uses them differently during the organizing campaign

G. Employer Responsibility for Antiunion Conduct of Subordinates and Others

1. Supervisors/Managers:  Eer is assumed to be responsible for the comments made by supervisors and managers (actual or apparent authority)
2. Employees:  Presumption that they do not speak for the Eer; you must show that the Eer instigated, participated, or ratified the action in order to show that they are liable; then, there is a § 8(a)(1) violation
3. Non-Employees:  If outside people do anything to effect the voting (i.e. newspaper, politicians, etc.), it is a ULP if the Eer ratified it; even w/out ratification it could cause the election to be set aside; these issues are especially seen in small towns
II. Employer Domination or Support

A. § 8(a)(2):  It is a ULP if an Eer “dominates or interferes with the formation or administration of ANY labor organization or contributes financial support to it”
B. When Eer support is a ULP (when is an organization considered an employer-dominated organization):

1. If the Eer monetarily supports a labor organization (See Test Electromation) (note that even a group of Ees that wants to bargain with the Eer falls is considered a labor organization under the statute) – Remedy:  Eer ordered to stop supporting

2. If an Eer creates an organization – Remedy:  Must be disestablished

3. NO VIOLATION – if Eer is simply supporting a union (i.e. if Eer simply states that they suggest the Ees support one union over another if there is competition for unionizing the workers)

C. Unlawfully granting recognition (Bernhard-Altmann) – these are AUTOMATIC VIOLATIONS – No union may accept and no employer may grant collective bargaining rights UNLESS there is a MAJORITY
1. § 8(a)(2):  If an Eer grants recognition when there is no majority, Eer has violated
2. § 8(b)(1)(A):  If labor accepts the recognition, then the union has violated

D. Cases

1. Electromation v. NLRB (7th Cir – pg. 120):  Test for determining when an organization is protected under § 8(a)(2)

· Is it a group of employees?  There must a be a committee or group in which EMPLOYEES participate

· Is the committee representative?  They must purport to speak on behalf of other employees that are not present

· Does it “deal with” (negotiate with) the employer over wages, hours, or working conditions?

· Does the Eer dominate or support this organization?  Does the Eer pick the members OR designate the agenda to be discussed?

SITUATIONS TO SHOW BREADTH OF TEST

· If all that is done is the solicitation of input from the workers – NO DOMINATION

· If Eer authorizes the committee to make decisions – there is no “dealing with” b/c there is no negotiating – NO DOMINATION

· If there is any negotiating, then there is “dealing with” - VIOLATION

2. International Ladies Garment Workers Union v. NLRB (Bernhard-Altmann Texas Corp) (SC – pg. 123):  Eer recognized the union b/c the union says there was a majority and the Eer agreed; the mistake was inadvertent, but there was still a violation

III. Employer Discrimination

A. General Considerations; Problems of Proof
1. § 8(a)(3):  a ULP for discrimination against someone for their support of a union (i.e. firing a union supporter)
2. For there to be a ULP, there must be:

a. discrimination

b. to discourage or encourage support for a labor organization

3. Remedy:  Reinstatement with backpay
4. Proving Discrimination (burden is on General Counsel’s Office):
· Must show that the person engaged in activity on behalf or against the union (this can be ACTUAL activity or if the Eer BELIEVED the person acted)

· Must show that the Eer ACTUALLY knew that the person was engaged in protected activity
· Must show some form of discrimination (firing, deprivation of benefits, etc. that is different from other Ees)

· Must have an anti-union motive/animus (must want to have a chilling effect on union support)

· Must have the effect of discouraging support for the union




If you can show the first three, the NLRB will often infer the last 2

5. Mixed/Dual-Motive Cases:  The Eer considered union and non-union reasons when making the decision; usually the Eer says the person was discharged for other reasons and the union says it was for union discrimination reasons; in mixed motive cases the Wright Line test is applied: 
· the General Counsel must show that the union consideration was a motivating factor (this establishes a prima facie case to defeat the motion to dismiss)

· Then, the burden shifts;  the Eer is in violation UNLESS the Eer can show that they would have made the same decision regardless of the union support 

6. Application of § 8(c) to Eer discrimination:  Although § 8(c) says that anti-union sentiment shall not be evidence of a ULP, such statements can be admitted to evaluate the circumstances around the discrimination or show anti-union animus

7. If an Eee engages in conduct NOT protected by § 7, he cannot claim § 8(a)(3) discrimination (i.e. violence, threat of violence, stealing, etc.)

8. Eer doesn’t have to discipline everyone the same, they just can’t discriminate b/c of union support

9. Edward G. Budd Mfg. v. NLRB (3rd Cir – pg. 131):  Must look to the real reason for the discharge; here, the Eee was consistently doing a bad job but wasn’t fired until he was seen talking to a union organizer; § 8(a)(3) violation found
B. Discrimination to Encourage Union Membership
1. Hiring Halls and Other Practices

a. Hiring Hall:  List of people that the union refers from when a contractor is looking for employees

b. Hiring Halls are NOT ULP provided that the union cannot discriminate among members and non-members to get on the list
c. Unions can discriminate based on geography; can give geographical preference to people who say and live in the area provided that the preference is ONLY based on geography and NOT union membership (Willis and Sons)

d. IBT, Local 357 v. NLRB (SC – pg. 134):  Union member tried to circumvent the hiring hall and received “casual” employment from Eer (not through the hiring hall); he was fired b/c the union complained that the Eer didn’t go through the hiring hall as they had agreed to do; the Eee sued saying that the hiring hall was discriminatory; provision upheld as NOT DISCRMINATORY and therefore NO VIOLATION by union or Eer (Note that in this case, union’s recourse would be a breach of K if the Eer hadn’t fired him)

2. Union Security Under Federal Legislation – Limitations to compulsory union membership – Security Clauses
a. Closed Shop:  you must be a member of the union BEFORE you may be employed – now, a § 8(a)(3) violation

b. Union Shop:  Eer can hire anyone they want, but the Eee must become a member of the union w/in “x” days; proscribed by § 8(a)(3)

c. Agency Shop:  The Eer can hire anyone they want, but new hires must become a dues paying (financial core member) member (the union can say they don’t want your dues, but Eee can’t unilaterally decide that) – this is LEGAL
· Financial Core Member:  The employment agreement requires membership, but you only have to pay the dues; if you are a fcm, the union does not have disciplinary authority over the Eee – the union cannot fine or cause termination as they would against a member for crossing picket line, etc.; union can request termination for failure to pay dues or sue to collect (there are no other remedies)
· § 8(a)(3):  Can require you to become a member w/in 30 days – applies to all industries

· § 8(f):  Can require membership w/in 7 days – construction industry
· VIOLATIONS:  If union tries to get Eer to wrongfully fire someone, it is a § 8(b)(2) on the union for trying to get the Eer to violate § 8(a)(3); Eer gets a violation if they do it. 

d. Maintenance of Membership Clauses:  If you are a member when the bargaining agreement goes into effect or you become a member during the life of the agreement, you are a member until it expires
e. Dues Check-off Provision:  agreement which allows Ees to authorize Eer to withhold the dues from the paycheck; you can have this agreement provided that:
· It’s in writing
· It cannot be for more than 1 year in length (but can have automatic renewal)
· If Eee withdraws from provision, they must still pay the dues
f. Rights of Financial Core Members (in companies with agency shop provisions)

· Financial core (NOT VOLUNTARY) members can object to how their money is being spent (Ellis and Beck) – what is chargeable to an objecting member?
· Union Conventions:  Chargeable even if a political figure is speaking b/c it is discussing the collective bargaining agenda which DIRECTLY effects financial core members

· Union Magazine:  Cost of the magazine is prorated; portions talking about political endorsements or ideological activities are not chargeable

· Social Events:  Chargeable b/c it deals w/ union solidarity

· Litigation:  Chargeable if it relates to the member’s immediate bargaining unit (note – union can even use this member’s dues to defend a suit brought by him against the union b/c it is still his bargaining unit)

· General Organization:  Chargeable if it is THIS companies employees but not organizing elsewhere (more members from THIS company directly affects the member – makes it harder for Eer to outsource)

· Political or Ideological Activity:  Not chargeable

· General Union Lobbying:  Not chargeable (even though it may benefit member, it isn’t DIRECTLY for their unit)





NOW, the union must determine the % that isn’t chargeable ahead of 




time and deduct it rather than give a rebate

· NLRB v. General Motors (SC – pg. 144):  Women didn’t want to become a union member b/c she was a Jehovah’s witness; G ruled that the agency shop requirement is only that she is a “financial core member”; the Eee must pay unless the union says no (if the union says they don’t want the payment, the person cannot get fired for not being a union member)

· Marquez v. Screen Actors Guild (SC – pg. 149):  Applies to the entertainment industry – 30-days can be the aggregate amount of time you are in the industry, not the time you are on one job

· Ellis v. Brotherhood of Railway, Airline, and Steamship Clerks(SC – pg. 153):  Identifies chargeable categories above for RLA – also applies to NLRA

· Lehnert v. Ferris Faculty Ass’n (SC - pg. 163 – see text for more info on this decision):  Expands these ideas to the public sector (state and municipalities – federal gov can’t have such clauses), but the G is a little bit more cautious – develops a 3-part test – activity must be:

a. germane to collective bargaining activity

b. justified by the gov’t vital interest in labor peace and avoiding “free riders” who benefit from union efforts w/out paying for union services

c. not significantly add to the burdening of free speech inherent in the allowance of an agency shop
· EXECEPTION:  Bona Fide Religious Objection to Union Membership § 19:  Eee must pay amount equivalent to the dues to a non-religious charity; if this person wants grievance proceedings, the union can request the reasonable cost of their services
3. State “Right-to-Work” Legislation

a. Right-to-Work Laws:  State laws that prohibit or limit the right to union security clauses –allowed by § 14(b)
b. States are not preempted in this area – they can pass additional regulations on union security clauses

c. This regulations range from banning the clause (i.e. there can be no union requirement to employment) to limiting them

d. Retail Clerks v. Schermerhorn (I) (SC -pg. 169):  Allowed the states to prohibit the execution and application of union security agreements

e. Retail Clerks v. Schermerhorn (II) (SC p pg. 171):  Allowed the states to prohibit the execution and application of union security agreements by APPRPROPRIATE SANCTIONS (state cannot get involved until negotiation and execution of agreement - ( can sanction after the fact)

C. Protected Concerted Activities and Employer Response

1. This section evaluates what acts by the Ees are protected and what the Eer can do to respond; it is an § 8(a)(1) violation if an Eer interferes or restrains concerted activity – it can also be other ULP (i.e. § 8(a)(3) for discriminating against those who act)
2. To fall in this section, the activity must be:

· Protected:  under § 7 – it is not protected if it is an illegal act or has an illegal ends or means (the illegal ends doesn’t even have to occur – look at what the intent was) and involves EMPLOYEES, AND
· Concerted:  Joint activities – done by or for a group of workers or whether another Eee is trying to solicit or induce the support of other Ees (can be concerted w/ one person acting alone IF it is soliciting or acting on behalf of others)

· There does not have to be a union representative for the activity to be P&C

· The test is not one of reasonableness – whether the Ees demands are reasonable.  But, it is one of sincerity (i.e. were they really walking about b/c it was too cold and not b/c the Superbowl was on)

3. Enforcement of a collective bargaining agreement, even if only by one Eee is concerted (City Disposal)
4. A work slowdown is NOT protected – you must either work OR strike (Elk Lumber)

5. Eee interviews: (Weingarten)

· If the interview may result in disciplinary action

· Eee has a right to request a union representative be present (usu. shop steward) – Eer does not have to inform you of this right

· Eer must tell you what the charges are

· If you ask for the shop steward, the Eer can either 1) allow him to come in 2) not old the interview (get the information regarding the Eee from outside sources) (so, if the Eer wants their position heard, they will often have to talk w/out the steward)

· If there is no union, the current decision is that an Eee can ask to have another Eee present (Epilepsy Foundation)
6. NLRB v. City Disposal Systems (SC – pg. 173):  Truck driver thought a truck was unsafe and didn’t want to drive it; ruled that this was a concerted activity b/c he was enforcing a provision of the collective bargaining agreement even though he was acting by himself; “As long as the nature of the Ees complaint is reasonably clear to the person to whom it is communicated, and the complaint does, in fact, refer to a reasonably perceived violation of the collective-bargaining agreement, the complaining employee is engaged in enforcing that agreement” – and that is protected if it is an honest and reasonable belief that the agreement has been violated
7. Elk Lumber Co. (NLRB – pg. 187):  Ees engaged in a work slow down to demand change in the method of wage payment; this was not a concerted activity b/c work slow downs are not protected
8. NLRB v. Weingarten, Inc.:  An interview showed that an Eee was innocent of the allegation of not putting all the money for a sold product in the drawer; however, she admitted in the interview that she had been getting free lunches; the interview was a violation of 8(a)(1) b/c she asked to have a representative present and the Eer denied the request  

9. Boycotts – unless protected, the Eer can discipline with no violation of 8(a)(1)
· You can ask the public to boycott the product, if you are on strike

· You cannot ask for a public boycott, if the Ees are still working (Jefferson Std – SC – pg. 190)

· You cannot disparage the product, b/c it can have more long-lasting effects (Jefferson (weren’t on strike); Cf. Patterson-Sargent (pg. 190)(were on strike but still can’t disparage))
10. 2 types of strikes:

· Economic:  Anything that is not a ULP (Ees looking to improve wages, hours and working conditions)

· Unfair Labor Practice:  If the NLRB finds an antecedent ULP (it is not a ULP strike if the union believed there to be a ULP but the NLRB didn’t find one)
11. § 8(d) and no-strike clauses

· § 8(d):  Defines the duty to bargain; When a K is about to expire, a party must give 60-days notice that they want to renegotiate – there can be no striking during those 60-days (the NLRA wants to assure that the parties have at least 60-days to bargain the new K); if a union strikes during this time, the Ees are NOT protected under the statute
· § 8(d) – addresses economic strikes, not ULP strikes – you ca always strike for a ULP, UNLESS:

· No-strike clauses:  General clause that prohibits striking; it has been held that striking is not protected UNLESS it is in response to a SERIOUS ULP (Arlan’s Dept Store – pg. 197)

· Mastro Plastics Corps v. NLRB (SC – pg. 191):  Mastro was supporting a competing union by assisting them in their organizing efforts; the current union could strike even though there was a no-strike clause b/c it was a serious ULP
12. Walkouts:  The Eer can distinguish between leaders and non-leaders OF THE WALKOUT
13. If Ees violate § 8(d), they are not protected.  The NLRB hasn’t ruled on whether the Eer can then discriminate and fire the union leader – possibilities:

· You lose status only for the purposes of being disciplined for this strike, not what you did before

· Order reinstatement with back pay so there is no chilling effect on those who may want to become union leaders in the future

· Ees are generally no loner protected

14. Strikes out of Fear: 

· You can strike out of fear in the last 60-days if the fear is HONEST (subjective) and REASONABLE (objective – normal person standard)

· If there is no no-strike clause, you can strike out of fear regardless of whether it is reasonable as long as it is an HONEST fear

15. Hiring Replacements (Mackay Radio – SC – pg. 198):  The Eer does not have to take Ees back after a strike if permanent replacements have been hired; but you cannot FIRE them r it is an 8(a)(3) violation
Laidlaw (SC – pg. 201):  

	Economic Strikers
	ULP Strikers

	Can be permanently replaced
	Cannot be permanently replaced

	Indefinite Eee status w/ preferential rehire (unless none of the strikers can do the job in question)
	Eer can hire temporary replacements, but Eee must be taken back as soon as strike is over

	Eligible to vote in any election or decertification election for 12 months after date strike began (§ 9(c)(3)
	Able to vote indefinitely

	
	


Replacements can also sue for breach of K, fraud, and misrepresentation if the Eer tells them they are permanent when they cannot be
· If you fire a striker, it is automatically an 8(a)(3) violation – Int’l Van Lines (pg. 200) – they get reinstatement and backpay
· Replacements cannot be given “super seniority” – automatic seniority over strikers Erie Resistor (pg. 207, 215) – this is considered “inherently destructive” an a pro se ULP violation of 8(a)(1) and 8(a)(3).
· An Eer can reinstate replacements over struck Ees if there is a layoff then a rehire if the replacements would have a “reasonable expectation of recall”  

· Crossovers have the same rights as replacements when it comes to getting a better location (TWA) getting recalled, etc. (even though union can punish crossovers)
· Benefits to replacements 1) is there a long-term effect 2) is there a substantial business justification that is not solely anti-union animus

· Wages of Replacements

1) An Eer can give temporary replacements a higher wage

2) Must bargain w/ union to give a permanent replacement higher wages (relate to Katz Co in Part IV)

3) Must show that the higher wages given to the permanent replacement was out of business necessity (they couldn’t find anyone to do the job at the lower wage) 

4) An Eer can give replacements a BONUS – no long-term affect and a substantial business justification




TWA v. Independent Federation of Flight Attendants (SC - pg. 203):  Eer didn’t 



have to kick replacements or those who crossed the picket lines out of the good 



geographical places even when the strikers returned b/c it did not affect their 



permanent seniority status – this was an ECONOMIC STRIKE – would be 




evaluated differently if ULP strike (says Craver)
16. Conversion Doctrine:  where Ees are on economic strike, but the Eer engages in a ULP during the strike; the strike is converted to a ULP strike; from the date of the ULP, the Eer must treat it as a ULP strike when hiring replacements

17. Sympathy Strikers:  When an Eee of another union or company honors the picket line; they are always an ECONOMIC striker even if the original strike is ULP
· Eer can hire a permanent replacement as long as the replacement MUST do the thing that the sympathy striker WON’T do
· To determine if a no-strike clause applies to sympathy strikers, must:
1) Look at the language of the strike clause (does it say – cannot strike here and at other locations)

2) Look at the bargaining history of the parties




NORMALLY, clause doesn’t apply, so sympathy strike is OK
D. Lockouts, Plant Closings, and “Runaway Shops”

1. Multi-Employer Bargaining Units:  Union bargains with more than one Eer at the same time

· This cannot occur unless all Eers agree

· Before negotiations begin, Eer can withdraw by notifying all others in writing

· Once negotiations begin, Eer cannot withdraw UNLESS 1) all other Eer’s consent OR 2) there are extreme extenuating circumstances

2. Whipsaw Strikes:  Union strikes one employer at a time trying to bring changes to the entire multi-employer group; the union cannot require that employer to talk or it is an 8(b)(3) (refusal to bargain with the association rep – multi-emp unit) and 8(b)(1)(B) for coercing the employer in this context; but the Eer usually caves in b/c they cannot wait for the charge to go to litigation

3. Lockouts:  
· Eer must lockout all Ees or randomly select who will be locked out – cannot discriminate against union members or 8(a)(3) violation

· Lockouts are allowed (specifically says in statute – see § 8(d) – no strikes or LOCKOUTS in 60-day period
· Defensive Lockouts:  Lockouts by the Eer in response to an action by the union; 
· Response to a whip-saw strike:  lockout Ees until struck firm is back in operation; (seen where members of a multi-employer unit lockout even at those Eer’s that aren’t being struck); these are also allowed (Buffalo Linen – SC pg. 217)  Hiring replacements w/ lockout:  Eer’s in multi-emp group can hire TEMOPORARY replacements if the struck firm is hiring replacements (temporary or permanent) (Brown – SC pg. 218)  

· Used to have a work-stoppage during a convenient time if they know a strike is imminent (i.e. sports managers wanting a strike during the off-season so they have a lockout); 
· To end a lockout, Ees can either 1) end whipsaw strike 2) bargain with multi-employer unit – the unit with more power (union or Eers will win) b/c each side is putting economic pressure on the other
· Offensive Lockouts:  Allowed once an impasse (point in bargaining where parties have reached temporary irreconcilable positions) has been reached with no violations 

· Must be post-impasse with no anti-union motive

· If it is pre-impasse, Board will make a case-by-case determination (Darling and Co. – pg. 236)

· Eer can hire temporary but not permanent replacements

4. Types of Eer motivation:

· Clear anti-union motive:  A finding of this is rare b/c Eer’s usually protect themselves
· Board infers motive:  Bd weighs the offered business justification against the infringement

· “Inherently destructive”:  Motive is so destructive that no justification would be good enough
· Firing someone during organizing campaign (NLRB v. Burnup & Sims) – this was a violation of § 8(a)(1) b/c Bd assumed there was anti-union animus; you can only fire someone during a campaign if there is STARK misconduct

5. Plant closings – evaluate under § 8(a)(3)
· A plant can close if a union is voted for.

· Closing is a violation if there is 1) anti-union motive 2) future effects

· If it is going out of business completely, there are no future effects; if there are other plants, there could be future effects

· If the plant is closing COMPLETELY, it doesn’t matter whether there is anti-union motive – there is NO ULP

· If there are other companies, the G looks at 1) the influence of this plant over the others 2) is there an anti-union motive 3) is there a likely chilling effect on Ees in other plants where they may not vote for a union

· REMEDIES:  Order to reopen if feasible or backpay from point of closure until they get a new job

· Textile Workers v. Darlington (SC – pg. 240):  Plant promises that it would close if union won election; union won and plant closed; no ULP

E. Remedial Problems

1. Employee duty to mitigate: Eee who is fired for discrimination reasons has a duty to mitigate the backpay award by making REASONABLE EFFORTS in looking for a new job; the salary of the new job (if lower) will be deducted from the backpay award

2. Eee loses their right to reinstatement and backpay if they illegally engage in misconduct

3. Acts of Misconduct

· Act of violence

· Threat of immediate harm

· Threat of future harm

4. Economic Strike:  ANY misconduct is enough to bar remedy rights

5. ULP Strike:  Misconduct must be enough that it intimidates other workers

6. Clear Pine Mouldings (NLRB – pg. 249):  Ees had serious and violent misconduct before a ULP strike; the Eer did not reinstate them at the end of the strike; Bd found no violation of the NLRA
Representation Questions

I. Establishing Representative Status Through NLRB Elections

A. Bars to Conducting an Election

1. Contract Bar:  Board created doctrine; does not allow a representation question to be raised if there is an existing CBA that:
· Is a written agreement binding on the parties

· Of definite duration, and

· Containing terms consistent with NLRA policies with respect to individual rights (i.e. can’t be illegal against civil rights statutes but can contain a hot cargo b/c this is not an effect on individual rights)

· Agreement can be a bar for up to 3 years

· Petition is allowed during a 30-day period

· The 30-day period is between 60 and 90 days prior to the termination of the agreement; if there is a renewal clause, the period is 60-90 days before the renewal takes effect
· Prior to 90 days it is considered a premature petition

· After 60 days it is dismissed to give parties the 8(d) time frame to negotiate

· If the K terminates and a new K is not reached, a petition can be filed during the hiatus

· Change of Eer status:  only affects the K bar if there has been a significant change (i.e. sale or merge with great change); a consolidation and mergers with little change are not enough.

· Change in union:  if union dissolves, K is no longer a bar; if there is a change in affiliation, look at whether the change causes “representational confusion”

· American Seating:  If a K is for longer than 3 years (therefore no longer a bar) and a new union is certified, the new union is not bound by the old K unless they agree.

2. An election petition is also not allowed for 1 year after a certification to allow time for the parties to bargain for a CBA § 9(c)(3)
B. General Notes on Petitions
1. To have a recognition election, a union must have a minimum of a 30% showing of interest – this is usually through certification cards
2. A “decertification” petition must also have a 30% showing of interest - § 9(c)(1)(A)

3. An Eer cannot file a decertification petition, however they can file a “certification” petition which challenges the majority status of the incumbent union as long as there are specific alleged facts which lead the Eer to this conclusion.
C. Defining the Appropriate Bargaining Unit

1. Permissible Bargaining Units

· RLA – homogeneous units by “craft” or “class”

· NLRA
· Any “appropriate unit” including industrial units containing skilled and unskilled workers 
· Must share a sufficient “community of interest” to warrant inclusion in a single unit

2. Professional Employees – § 9(b)(1) - May only be included with nonprofessionals if majority of professionals vote for such inclusion
3. Plant Guards – § 9(b)(3)
· May not be included in units with non-plant guards

· May not be represented by unions with non-plant guards or affiliated with unions that do so – employers get total guard loyalty during disputes

4. Craft and Industrial Units
· Craft Units
· Horizontal and relatively homogenous unit consisting of individuals possessing similar skills
· Create “unit fragmentation” necessitating the negotiation of numerous contracts that may cause bargaining instability

· Industrial Units
· Vertical and usually heterogeneous unit consisting of individuals with varying skill level
· May be less disruptive, but may dilute the rights of skilled workers

· Initial Competition For Representation – how does the board determine the appropriate bargaining unit when there is a contest?  [Globe Machine & Stamping]
· Less skilled employees choose between Industrial Union and No Union
· Craft group chooses between Industrial Union, Craft Union, and No Union
· If majority of craft group choose Craft Union, will have own separate unit
· If majority of craft group choose Industrial Union and with less skilled employees form majority overall, will be overall industrial unit

· Subsequent Competition – Attempts to “Split Off” Groups previously included in broader units:
· § 9(b)(2) – current petition for craft severance should not be denied merely because the group of petitioning workers are already included in a larger industrial unit previously established
· Criteria Considered in Severance Decision [Mallinckrodt Chemical Works]
· Is the proposed group a distinct, homogeneous group of skilled craftpersons performing real craft functions in an occupation for which separate representation has traditionally existed;
· Bargaining history and the plant involved and at other plants of this employer;
· Extent employees in the proposed unit have maintained their separate identity;
· Bargaining history in the industry involved;
· The degree of functional integration between the craft group and overall plant operations; and
· Experience of union seeking severance representing such craft workers
· Extent of union organization may be taken into account in establishing appropriate units, so long as not the controlling factor – § 9(c)(5)
5. Can there be Multiple Plant Units? - Principal factors considered
· Bargaining history;

· Extent of interchange and contacts between employees in various plants;

· Extent of functional integration of operations between the plants;

· Differences in products of the plants or skills and types of work required;

· Centralization, or lack of centralization, of management and supervision, particularly in regard to labor relations and power to hire and discharge; and

· Physical or geographical location of the plants in relation to each other


Company-wide or multi-plant units generally favored in certain industries, like public utilities, transportation
6. Multiple Employer Units
· Not covered by the NLRA, but Board permits such units if affected employers and union consent

· May only include employers who have participated in and are bound by joint negotiations – mere adoption of a group contract is not enough

· Withdrawal occurs when employer unequivocally indicates at an appropriate time that it desires to abandon such bargaining

· Impasse is not such an “unusual circumstance” as to justify unilateral withdrawal from the bargaining unit – an impasse is not sufficiently destructive of group bargaining [Charles D. Bonanno Linen Service]
D. The Conduct of Representation Elections


1.  Procedures and Rules

· Losing party may object to:

· Conduct that may have affected election fairness and/or

· The way in which the election was conducted

· Have seven days to file post-election objections

· Voter Eligibility

· Employee must be on the last payroll before the election and employed on the date of the election

· Parties may challenge individuals they think are ineligible to vote (supervisory, managerial, confidential status)

· Board only resolves challenged ballots if sufficient to affect final results

· Pre-Election Conduct

· Usually, only post-petition conduct is considered

· May be a basis to void the results if interferes with the conditions necessary to guarantee a fair election

· ULP violations provide a presumptive basis to set aside election, but may not if truly insignificant

· Statements not amounting to ULPs may provide the basis to void an election if Board determines they may have unfairly affected election results – § 8(c) is limited to ULP proceedings and not applicable to representation cases [Dal-Tex]

· If list of names and addresses employer must supply to union under Excelsior Underwear is significantly deficient (not full first and last names), will set aside election [North American Health Care Facility]

· No captive audience speeches within 24 hours of election – provides an automatic basis to void election even if contains no coercive or threatening statements [Peerless Plywood]

· Union may violate Peerless Plywood with use of sound trucks outside plant facilities
· Content of Communication:
· Board won’t regulate content unless it contains a promise of benefits or threat of reprisal
· Union cannot promise to waive the initiation fee in exchange for a signed card (however, can promise to waive it regardless of whether card is signed)

· Excelsior Underwear – Eer must supply list of Ees names and addresses to union

· Eer cannot alter their compensation policy within 24 hours of the election (this is an extension of Peerless) 

· Split Check:  As a tactic, Eer splits the paycheck into one with amount of union dues and the other with the remainder of pay

· These are allowed as long as they are not w/in 24 hours

· Board has not decided whether these split checks must be an accurate representation of the dues amount

· Distribution of literature (not authorization cards)

· Eer can ban distribution during work time

· Eer can ban it in working areas to avoid litter

· Ees can distribute during non-work time in non-working areas

· Eer must be consistent – cannot discriminate against union for solicitation if other groups an solicit

· Unions cannot waiver their rights to solicit or distribute even though other member rights (i.e. striking) can be waived – the difference is that distribution is an individual right





2.  Vote Requirements

· Petitioning union need only receive a majority of votes cast

· Will be certified as bargaining representative for all employees in unit

· Tie vote results in no representative – union must have MAJORITY
· Under RLA, only vote if want agent, so if majority of eligible voter cast ballots, then union wins election

3.  Run-Off Elections
· If no single choice receives a majority, Board conducts a run-off between top two vote getters

· Suggested that if majority of voters indicate that wish to be represented, run-off should be between top two unions, even if “No Rep” choice is among top two vote getters


4.  Voting Eligibility of Strikers

· Non-replaced economic strikers eligible to vote indefinitely, unless accept other regular and substantially equivalent employment elsewhere

· Permanently replaced economic strikers eligible to vote up to one year from the start of the strike – § 9(c)(3)
· ULP strikers eligible to vote indefinitely

· Permanent replacement workers eligible to vote as regular employees

· Temporary replacement workers ineligible to vote

· Laid off employees eligible to vote if at time of election have an expectation of recall within a reasonable period of time (what is reasonable varies depending on circumstances, including the economy)
II. Establishing Representative Status Through “Card Check” or ULP Proceedings

A. Card Check

1. If a union uses cards for recognition (i.e. doesn’t tell Ees that these are only being used to get an election), they can be binding to show a majority – the duty to bargain can arise without a board election

2. If an Eer refuses to bargain b/c of the cards, there are two solutions (Gissel Packing – SC pg. 302):

· Relatively minor ULP:  Results in a cease and desist order and order of backpay; this is enough to ameliorate the ULP; if a little more serious, Board order re-election
· Sufficiently Serious ULP:  Board orders a remedial bargaining order b/c the ULP has been so severe that the union would not be able to get a fair election (evaluate the chance of a fair election AT THE TIME THE ULP OCCURRED); the conduct must be “outrageous” or “pervasive” misconduct or lesser if the Board can still determine that a bargaining order is the necessary remedy
· Bargaining orders are most frequently issued in cases with 8(a)(3) hallmark violations – discharges of union activists, threats to layoff union supporters, close unionized facilities, etc.

3. Even w/out an 8(a)(5) refusal to bargain violation, the Board can give a bargaining order
4. An Eer that conducts a poll and verifies that a majority wants a union forfeits its right to an election and subjects itself to an 8(a)(5) bargaining order even if the poll wasn’t lawfully conducted

5. Linden Lumber (SC – pg. 317):  The ULP must be one that impairs the election process; if this is done, the union must follow procedure to file a complaint:
· File petition for recognition

· Petition is evaluated by the Board to determine if jurisdictional requirements are met

· Hearing is set

· At the hearing, all evidence is presented

· Determination made




Under Linden, the G held that it is not the Eer’s responsibility to petition for 



election.  The union has the burden of invoking the Board’s election procedure.
6. Union must file ULP w/in 6 months

7. If there is an election, Board will not set it aside UNLESS a petition was filed w/in 7 days regardless of how flagrant an ULP there was.
III. Duration of the Duty to Bargain
A. Union loss of majority
1. Once a union is certified, the Eer has the duty to bargain with them for a reasonable time (this is usually 1 year) – the time begins when the Eer honors the certification

2. If the union has lost its majority, the Eer must still bargain unless the Ees file and win under a decertification petition

3. 2 conclusive presumptions with regard to recognition:

· majority support during 1 year following election

· majority support during the course of contract bar (up to 3 years)

4. To rebut these presumptions, there must be “SERIOUS DOUBT” that is sufficient to rebut the continuing majority – must have 1) reasonable basis in fact 2) good faith; Ees complaining isn’t enough
B. When to raise doubts about majority status
1. Once a K is agreed to, the Eer cannot disavow based on information known to them before the agreement.  They had the opportunity to use this information to not agree.
2. Eer can disavow if – Ees file decertification petition OR conduct a poll and the union loses

C. Presumptions about the status of striker replacements (NLRB v. Curtin Matheson Scientific (SC – pg. 334))
1. Ees on strike support the union

2. No presumption based on replacement workers – decisions are made on a case by case basis.

3. The Eer has the burden to show the lack of union sentiment of the replacement workers. 

PART III:  UNION COLLECTIVE ACTION
I. Introduction
D. Anti-Injunction Statutes
1. Clayton Antitrust Law:  Congress issues an anti-trust exception saying that federal courts can’t issue injunctions in labor disputes; but courts continued to issue injunctions for secondary boycotting

2. Norris-La Guardia Act:  

· Makes certain procedural requirements that must be met before an injunction may be issued

· Removes power of injunction from federal courts over certain acts even if all the procedural requirements have been met (in essence, removes jurisdiction) – CAN’T GET AN INJUNCTION IF THERE IS PEACEFUL PICKETING

· Can only issue an injunction if 1) violence is involved 2) there is a statute allowing for the injunction (i.e. NLRA 10(h))

· Doesn’t matter if it is a primary or secondary boycott

· A court cannot issue an injunction over a labor dispute – the term labor dispute has been interpreted very broadly

· Outlawed yellow dog contracts (agreements not to join a union)

3. Marine Cooks & Stewards v. Panama Steamship (SC - pg. 357):  union was trying to unionize other workers by picketing a foreign ship and saying that foreign ships were taking away the jobs of American laborers; G found a labor dispute (even though it wasn’t with the ship being picketed) and therefore they can’t enjoin the action; a G cannot enjoin peaceful labor picketing

E. Temporary Relief

1. Methods for temporary relief while a case is being adjudicated before the Board:
· 10(j) – permissive/discretionary preliminary relief:

· Everything that isn’t covered by 10(l)

· Usually applies to an employer alleged NLRA violation

· Normally used for 8(a)(3) and 8(a)(5) violations

· It is within the Board’s discretion to apply this – they have to show that there would be irreparable harm if they don’t provide for the injunction

· 10(l) – mandatory preliminary relief

· Applies only to 8(b)(4), 8(b)(7), and 8(e) violations

· NLRB is required to seek an injunction if they believe one of these actions occurred

· If the Board doesn’t seek an injunction, the charging party can seek a writ of mandamus to force the Board to act
II. Picketing and Union Discipline

A. Regulation of Coercive Methods in Picketing
· Coercive picketing which causes a person not to go to work is an 8(b)(1)(A) violation.
· Worker gets reinstatement

· No backpay – an order of backpay would have a chilling effect on picketing and the Board doesn’t want this

· Eee can seek tort remedy at state law for injuries

· Discipline b/c of union activity:

· If a union procures someone’s discharge b/c of their union activit or lack of activity – 8(b)(2) violation – reinstatement w/ backpay

· Eer would also be liable for discrimination against union member

· Teamsters 901 (Lock Joint Pipe & Co) (NLRB – pg. 392):  During picket, union officials threatened non-union members and damaged some of their cars; also threatened truck drivers delivering goods; union found in violation of 8(a)(1)(A) but no backpay ordered;  
B. Union Fines and Discipline as Coercion

1. To discipline members who violate union rules, the union must:

· Provide written notice

· Provide time for Eee to develop a defense

· Provide a full and fair hearing




BUT, the NLRB does not get involved w/ procedural problems.

2. Disciplining of members occurs when a member violates union policy (i.e. crossing a picket line) – however, a problem arises if a person resigns from the union when crossing:
· The critical membership date is the status of membership on the DATE THAT THE PERSON CROSSES THE PICKET LINE

· A post-marked resignation letter is considered received at 12:01pm on the day after the postmark


NLRB v. Allis-Chalmers Mfg. Co.
· All union members have a statutory § 7 right to cross the picket line.  However, a union imposing discipline for exercising these rights is not a 8(b)(1)(A) violation for infringing on § 7 rights.  The NLRB does not involve itself in the internal affairs of unions, and discipline is considered an internal affair.
· A person that crosses the picket line while still a member (look at critical membership date):
· Can be expelled or disciplined in some other way (i.e. fine, threat of expulsion if don’t pay the fine, etc.)

· The union can sue to enforce in state court

· The size of the fine is irrelevant under the NLRA

· But, some courts say that they won’t uphold a fine if it is excessive and unreasonable
· Others say that reasonableness is irrelevant because fining is an internal matter (NLRB v. Boeing (SC – pg. 407))

· A person who resigns BEFORE crossing (member always has the right to resign (Pattern Makers’) – Courts are split:

· Some courts say person can be expelled

· Others say that once B resigns, the union no longer has jurisdiction to discipline in any way

· Union can fine person, but can’t enforce

· Union cannot sue to enforce discipline against resigned employee

3. Union discipline that tries to regulate federal rights or go against federal labor policies are held to violate 8(b)(1)(A) (i.e. fining a member for filing a ulp)
4. Unions cannot impose a fine if it is an OFFENSIVE action (§ 8(b)(1)(A) – b/c you are impeding access to the NLRB - i.e. impose a fine against a member for filing a decertification petition), but can expel b/c this is a defensive action (i.e. wanting to keep them out of meetings)
5. If there is a union security clause (all employees are members), if a union expels a member for disciplinary purposes, they no longer have to pay dues and they cannot be fired by the employer.  But, if a union resigns, you can still be required to pay dues - § 8(a)(3).

C. Organizational and Recognitional Picketing
1. Peaceful picketing is not covered by § 8(b)(1)(A).  However, it may fall under 8(b)(4) or 8(b)(7) violations.

· Curtis Bros.:  Union was peacefully picketing when they didn’t have a majority; G ruled that the union was not in violation of 8(b)(1)(A) even though they may be in violation of other provisions.  A union does not “restrain or coerce” as stated in 8(b)(1)(A) unless there is violent picketing.

2. To fall under § 8(b)(7) the picketing must have the object (either organizational or recognitional) and the conduct (picket or threat to picket)
3. Organizational Picketing:  Picketing with the intent of getting Ees to unionize

4. Recognitional Picketing:  the object is to get the Eer to grant recognition to he union as the collective bargaining agent

5. If there is an § 8(b)(7) violation, the Eer can get an temporary injunction (mandatory injunction under 10(l)) then a cease and desist order

6. To determine if there is a § 8(b)(7) violation:

· First ask:

· Is there picketing or a threat of picketing?

· Is the objective organizational or recognitional?

· If you answer no to either, there is no 8(b)(7) violation.

· If the answers to both are yes, then ask if it is a currently certified union – if yes, no violation 8(b)(7)
· If it is not a currently certified union, it is only an 8(b)(7) violation if it falls in one of the following categories:
· 8(b)(7)(A):  Another union has been lawfully recognized and a question of representation cannot be raised under § 9(c) b/c
· contract bar (you cannot picket when another K is in effect until the last 60-90 days (depends on industry) of the K) applies or there is a 

· recognition bar (12 month time period given by the NLRB to negotiate before a new union can be recognized)

· 8(b)(7)(B):  when a valid election has been held within the preceding 12 months
· 8(b)(7)(C):  the picketing is limited to a “reasonable” period which cannot exceed 30-days unless a representation petition is filed prior to the expiration of that period – for a violation here, there must be ACTUAL picketing, not just a threat   
· If you have violated A you have likely violated C unless you could file a petition w/in 30-days of when you start picketing.  If you can’t, it is an automatic (C) violation the day you put up the picket line.
7. A meritous 8(a)(5) (refusal of Eer to bargain) charge serves as a defense to a violation of 8(b)(7)(C).  It may also serve as a defense to 8(b)(7)(B) but this has yet to be decided.
· Blinne Construction (NLRB – pg. 427):  3 Ees all sign cards.  Eer transfers one of them so as to circumvent the union’s majority.  The union pickets for more than 30-days to try to get recognition.  NLRB rules no violation of 8(b)(7)(C) if Eer violated their 8(a)(5) duty to bargain.  But, here, there was no meritous 8(a)(5) claim so there was an 8(b)(7)(C) violation.
8. §8(b)(7) does not cover incumbent unions until there has been a decertification election.
9. There must be lawful recognition of a union for another union to violate 8(b)(7).  If an employer grants recognition to a union with minority support to frustrate second union’s organizing campaign there is no lawful recognition, so (A) doesn’t apply – may be a technical (C) violation, but can’t get an injunction under 10(l) if an 8(a)(2) charge has been filed against the employer and preliminary investigation shows reasonable cause to believe charge is true and complaint issued

10. If a timely petition is filed, the union can continue to picket until the election is held w/out violation 8(b)(7).  Once the election occurs, however, the union must immediately stop b/c an election has been held w/in 12 months – a continual picket would be a violation of 8(b)(7)(B).

D. Publicity Proviso
1. Publicity Proviso:  Under 8(b)(7)(C), a union can picket to inform the public as long as that is all that they are doing; so, the union can picket for more than 30 days as long as it is solely for informational purposes

2. If there are any other violations of 8(b)(7) (other than (c)), there are still violations and the publicity proviso doesn’t apply.

3. If AN EFFECT of the picketing is to cause someone to stop work, this is a violation of 8(b)(7)(C) and there is no defense.  The only exception is a de minimus standard which says if the effect is very small (i.e. only one or two deliveries aren’t made) it doesn’t matter.  However, if the one delivery is the main delivery, it is a violation.  Basically, you have to look at the specific circumstances.

E. Area standards picketing - no explicit recognition but demands that employer pay wages and benefits at level paid at area businesses

· Completely outside 8(b)(7) [Curtis Bros.]

· Rationale is that when an employer pays below the rate in the area, that hurts both the employees of that employer, but more importantly, makes the union employers less competitive and therefore makes those jobs less secure

· Must be truthful

· Not for an organizational/recognition object [Claude Everett Construction] – if there is any such object, it falls under 8(b)(7)
· Fact that substantially interferes with pickups and deliveries or causes employees not to go to work does not make it illegal

III. Secondary Pressure

A. Primary-Secondary Distinction
1. Primary Employer:  The employer with which the union has a labor dispute

2. Secondary Party:  A neutral third party that the union is pressuring to stop doing business with the primary party with the object of persuading the primary party to meet union demands
3. Secondary boycotting is regulated § 8(b)(4); a union can picket against a primary, but means prohibited by 8(b)(4) against a secondary are a violation.
· 8(b)(4)(i): aimed at individuals (other employees)
· 8(b)(4)(ii): aimed at secondary boycotts on other companies
· both of these are prohibited, if the goal is one of the following:

· § 8(b)(4)(A):  forcing an employer to enter into a “hot cargo” agreement (hot cargo defined in § 8(e))
· § 8(b)(4)(B):  forcing a third party to cease handling the employer’s goods, or to cease doing business with the primary employer

· § 8(b)(4)(D):  to compel and employer to assign work to one union rather than another (this is treated analytically separate from the other provisions)
4. Any company suffering damages because of unlawful secondary boycotting can sue and recover damages from the union.

5. NLRB v. International Rice Milling (SC – pg. 448):  Union was picketing and encouraged two truck drivers to turn around.  The primary employer sued for unfair labor practice – violation of 8(b)(4).  The SC ruled that there was no violation.  The picketing was directed at the primary.  Getting someone to honor this picket line is still considered primary activity. 
· It is lawful to strike at primary situs.  If a secondary employee chooses to honor this line (i.e. truck driver won’t deliver), this is a lawful “incidental secondary effect” of the primary picketing – sympathy striker
· It is unlawful to strike at the secondary situs (i.e. factory of the secondary)

6. An Eer cannot hire a replacement for a sympathy striker unless the replacement will do the job that the original Eee is refusing to do (i.e. the replacement will deliver to the primary situs)
7. All sympathy strikers are considered economic strikers because a ULP strike can only be conducted by those directly affected.  regardless of the purpose of the primary strike.  However, if they are fired, the Eer has violated 8(a)(3).  If they support an illegal strike, the Eee is in violation of 8(b)(4).  A no-strike clause does not cover a sympathy striker unless it is expressly in their provision.
B. Common Situs Problem

1. Common Situs: many employers at same location (i.e. construction site)
2. Ambulatory Situs:  A mobile employer (i.e. truck, ship)
3. Requirements for picketing of a primary employer at a common situs (Dry Dock):

· Primary situs must be on the premises

· Primary situs must be engaged in normal business operation

· The picketing is limited to places reasonably close to the location of the primary situs (this isn’t really a distance test but a question of whether you are in a place where you are reaching the people you should be)

· The picketing clearly discloses that dispute is with the primary Eer

4. Note that the same rules in International Rice apply here – you can ask Eer’s not to work on the primary situs (i.e. don’t do work on that particular boat), but you can’t ask them to stop work all together or you would be in violation of 8(b)(4)

· If the ambulatory situs is a truck, the union can follow the truck if their dispute is with the trucking company – but must leave when the truck does b/c the primary situs must be on the premises

· The union can also tell secondary Ees not to unload the truck – this is a legitimate request for a sympathy strike as long as they are not asking them to stop work all together

5. Sailor’s Union of the Pacific & Moore Dry Dock (NLRB – pg. 452):  A ship, the Phopho, was docked at Moore dry dock to convert it to allow a Greek crew take it for a delivery.  The union wanted bargaining rights with the Greek crew but they were denied.  They picketed the entrance of the dock and persuaded the Dry Dock Ees not to work on that ship.  They were charged with 8(b)(4)(A) violation  There was no violation.  The union met all of the standards set in this case. 
6. NLRB v. Denver Building & Construction Trades Council (SC – pg. 457):  Contractor hired a sub-contractor that wasn’t unionized and the union went on strike.  The sub-contractor was replaced in response to the strike.  The SC held that this was an unfair labor practice – striking to force a contractor to terminate a K with a specific sub-contractor is a violation of § 8(b)(4)(A).  Here, the contractor was seen as a secondary which is why it is an 8(b)(4) violation.  If the contractor took control of the subcontractor, he may have been considered a primary employer and this would be allowed.



“Separate Gates”

7. When there are separate gates for primary and secondary employees, the union must determine which gates they can lawfully picket.  If there are mixed gates (for all Ees), the union can picket there and appeal to everyone.  If you can tell the people apart (i.e. distinct uniforms), it is undecided whether you could appeal to those not involved.
8. To determine if picketing a gate used exclusively by independent contractors is a violation of 8(b)(4)(A), ask:

· Is the work related to normal business operations?  If yes, then you can picket – follow International Rice rules.  The idea is that an Eer should not be able to defeat the purpose of a strike by splitting gates (i.e. union should be able to appeal to truck deliveries and can’t be denied this by Eer changing the gates).  If no, go to question 2.

· Would the work done by the contractor necessitate the curtailment of normal operations if the work was done during a time when normal operations were occurring?  If yes, you can picket.  The idea is not to give the Eer the advantage of doing something that he would have had to cease operating to do (i.e. replacing equipment).  If no, Dry Dock test applies.   

9. General Electric Co. (SC – pg. 462): Union picketed at GE on all 5 entrances.  GE designated one entrance for independent contractors only.  SC ruled that picketing at that entrance was a violation of 8(b)(4)(A) if the work was unrelated.  Remanded to determine whether it was related.




Construction Sites

10. These rules differ from Denver Building b/c we are looking at what happens when there is a problem with the general contractor

11. In the construction industry:

· All subcontractors are unrelated regardless of where they are doing their work

· No subcontractor is ever working on another subcontractor’s situs

· Basically, as a matter of law, all subcontractors in construction settings are in classic Dry Dock situations whether each subcontractor is unrelated to the other.  ( you can only appeal to the Ees of the primary employer (the one you are having the dispute with) and anyone servicing the primary (i.e. making deliveries to)

12. Markwell & Hartz (NLRB – pg. 471):  Union, recognized by the subcontractor, had a labor dispute with the general contractor at a construction project and began picketing.  The subcontractor Ees refused to cross the picket line.  The general designated separate gates exclusively for subcontractors and then the other gates were for their Ees and suppliers.  The union picketed all the gates and this was an 8(b)(4) violation.  
C. The Ally Doctrine

1. Ally Doctrine:  This is a case-law interpretation of 8(b)(4) which states that any secondary employer who “aids or bets” the primary Eer in its dispute with the union is afforded no 8(b)(4) protection; in essence, the doctrine says that protection under 8(b)(4) is limited to neutral third parties
2. 3 things that must exist for the third party to be considered an ally

· They are doing work which, but for the labor dispute, would be done by the striking employees

· Primary Eee is paying for the work  (NOTE – Board hasn’t decided a case where the customer pays and is reimbursed by the primary)
· There is an agreement between the struck employer and the secondary party to have the secondary party do the work

3. By voluntarily becoming an ally, the secondary party has made themselves an extension of the primary employer and they can be treated exactly the same by the union

4. To stop being an ally, all the secondary party has to do is stop doing the work.  At that point, the union must stop all actions against them or suffer an 8(b)(4) violation.

5. If a primary is not contracting out solely to get around the strike (i.e. they are closing this department permanently), then the secondary is not an ally.

6. Royal Typewriter Co. (2d Cir. – pg. 482):  Union called a strike when negotiations broke down.  The Eer serviced office machines and during the strike they farmed out the work by encouraging their customers to go to a certain shop and then having the bill sent to them.  The union picketed the companies that were doing this and were charged with 8(b)(4) violation.  The G held no violation b/c 8(b)(4)(A) doesn’t protect an ally.

7. Companies with common ownership (National Union of Marine Cooks and Stewards) – common ownership is not enough – you must look at:

· Are there common labor relations policies?

· Is there any interchange between the two companies?

D. Consumer Picketing

1. Peaceful consumer picketing which encourages a boycott of the primary Eer’s product is OK. (Tree Fruits); it is statutorily permitted under the “publicity proviso” - § 8(b)(4)
2. If the struck product is a small part, you can picket but you must limit the picketing to that particular product.  Any expansion of this (calling for an entire boycott) is a violation.

3. EXCEPTION:  If he primary Eer’s product is the principle product carried by the secondary, it is a § 8(b)(4)(ii)(B) violation b/c the only way the secondary could survive is to cease doing business with the primary. (Safeco Title Insurance Co (SC – pg. 487) – violation b/c union was asking consumers to boycott title companies by selling back their policies – these policies were their main product)
4. Other secondary boycott rules still apply – you cannot be inducing a work stoppage or stopping deliveries to the secondary or there is an 8(b)(4) violation.
E. Threats and Coercion of Secondary Employers
1. A violation of 8(b)(4)(ii) only requires that a union “induce an individual” to refuse to work for his secondary Eer.

2. How does this apply?

· Asking a supervisor not to carry the struck product is not inducing him not to work – he has the right to make managerial decisions and this is what you are asking him to do.

· Asking a stock boy not to put the struck product on the shelves is asking him not to do his job – he has no say what to put on the shelves.  This is 8(b)(4)(i) inducement.

· Threatening to do something you can lawfully do (i.e. handbill) if a supervisor continues to carry the product (this is also a request you can lawfully make) is not a violation.  You are not asking him not to work (so no 8(b)(4)(i)) and the union did not “threaten, restrain, or coerce” the retailer (so no 8(b)(4)(ii)). 

3. A union is in violation of § 8(e) if they ask a secondary Eer to stop carrying a struck product and the Eer agrees.  The way around this is just to pose the idea and say we just won’t you to think about it and we’ll come back to see what you do.

4. Handbilling: 

· Normally it is not coercive so no 8(b)(4)(i) violation

· It is permitted even if it is coercive b/c it is protected under the publicity proviso

· Except that it may not ask for a work stoppage or induce Ees to stop work or it is an 8(b)(4)(i)(B) violation

· May ask for a total boycott as long as the secondary is carrying the primary’s product – publicity proviso (BUT, if they aren’t carrying it (as in DeBartolo) this would not be allowed)
5. Handbilling and legal picketing can occur together.  However, if the handbilling is found to influence the picketing appeal and broaden it, the handbilling could be found to make the picketing coercive 

6. Edward J. DeBartolo Corp. (SC – pg. 499):  A new store is going in that is using non-union labor to build; the union handbills asking the public not to shop at any of the stores; There is no inducement or coercion of employees not to work (therefore no 8(b)(4)(i) violation) – only an attempt to persuade customers not to shop at that mall; G finds that there is no threat, coercion, or restraint on the stores in the mall to help the union (they give these a narrow interpretation and decide that the activity here isn’t enough) therefore no 8(b)(4)(ii) violation. 
F. Hot Cargo Agreements

1. “Hot Cargo” agreement:  Agreement between an employer an a union where the Eer voluntarily agrees to stop doing business with another.

2. These agreements were outlawed by § 8(e).

3. § 8(b)(4)(A) and § 8(e) forbid any activity that would somehow coerce an employer to enter into one of these agreement.

4. The garment and construction industries are exempt from these provisions.

	
	Garment Industry
Protected under 8(e) and 8(b)(4)(B)
	Construction Industry
Protected under 8(e) ONLY

	Contents
	Can have any contents
	Can only apply to things made or work done on the job site

	Getting clause
	Can strike to get it – no violation of 8(e) or 8(b)(4)(B)
	Can strike to get it – no violation of 8(e) or 8(b)(4)(B)

	Enforcement
	Can strike to enforce – protected under 8(e) AND 8(b)(4)(B)
	Cannot strike to enforce – not protected under 8(b)(4)(B) but can enforce as a breach of K claim


5. Remedy for entering into a hot cargo agreement is just a 10(l) mandatory injunction – no damages.
6. Sand Door (SC – pg. 507):  Union was part of a hot cargo agreement with the general contractor which stated that they would not handle non-union made material.  They were asked to put up doors that were non-union and the struck to enforce their hot cargo agreement.  SC held that they could not strike over this – prevented by NLRA.  They could have other remedies though.

7. Union demands of General Contractors (Connel Construction (SC - pg. 760))

· Existing Collective Bargaining Agreement

· Can have a clause restricting subcontracting to unionized Eers

· Can cover all job sites (even if your workers won’t be there) b/c you already have a bargaining relationship

· Cannot affect K’s with subcontractors which have already been created

· No Collective Bargaining Agreement

· Can only apply to sites where your Ees are already working

· Cannot affect K’s with subcontractors which have already been created

8. A clause insulating Ees from discipline for refusing to cross a picket line is valid insofar as it protects them from primary picket lines.  An agreement that allows them to refuse to cross secondary lines w/out discipline is a § 8(e) violation (Truck Drivers Local 413 (DC Cir – pg 513))
G. Work Preservation vs. Work Acquisition

1. Work preservation is a lawful primary activity; work acquisition is invalid secondary activity

2. A Lawful work preservation agreement must pass two tests [ILA]

· Objective is preservation of work traditionally performed by the employees represented by the union

· Contracting employer has the power to give the employees the work in question – Pipefitters “right of control” test
· Also include post-technology equivalent idea
3. Traditionally Performed Work
· Employees used to do this particular work (i.e. we used to finish doors so we won’t handle pre-finished doors), not a hot-cargo agreement to refuse to handle work done by others instead (i.e. we won’t handle pre-finished doors) [National Woodworkers Manufacturers (SC – pg. 520)] 

· Work not traditionally performed = secondary work acquisition if taken from other workers – per se illegal

4. Right of Control Test (Pipefitters – cited on pg. 531)
· If the principle employer has the contractual right to give the union employees the work, the union can strike

· If the Eer has given up that right, the union cannot strike but can bring a K claim for damages or go to arbitration.

5. Post-Technology Equivalent of Traditionally Performed Work [International Longshoreman’s Ass’n (SC – pg. 530) – stripping and stuffing containers]
· Is this the post-technology equivalent of the work they used to do?  Is the work they are seeking to claim the functional equivalent to what they used to do?  (Efficiency is irrelevant – the union can seek to preserve regardless of whether using the new technology would be more efficient)

· This is a case-by-case analysis – look at what they used to do and what they are claiming the right to do – if they look the same it is preservation.  If not, it is acquisition.

6. Actions unions can take to preserve work:
· Can strike to get the clause – the clause is not prohibited by 8(e) and therefore striking is not in violation of 8(b)(4)

· The can strike to enforce b/c it is primary activity so 8(b)(4) doesn’t apply

· But, cannot strike if since they got the clause the Eer have given up the contractual right to give it to them

7. Violations if unions try to acquire work:

· 8(b)(4)(A) violation if they strike to get the clause

· 8(b)(4)(B) violation if they strike to enforce it

· 8(e) violation for the clause itself
H. Damages for Unlawful Secondary Activity

1. The Eer or any other party suffering economic loss due to an illegal strike or union activity can file a civil damage action against the union under Taft-Hartley § 303.

2. A party that can show DIRECT economic loss can sue – suppliers, customers, etc.  Ees usually cannot show this direct relation – Charvet v. Longshoremen Ass’n; Fulton v. Plumbers & Steamfitters (pg. 538).
3. In addition to suit for damages, the Eer gets a 10(l) injunction by filing an 8(b)(4) with the NLRB.  

4. Punitive damages are not available under § 303 (United Mine Workers v. Patton (4th Cir. – pg. 535)), but can be obtained under state law (United Mine Workers v. Gibbs (SC - pg. 537)).
IV. National Labor Relations Act Preemption

A. Background

1. The interest in a uniform labor policy outweighs any interest in state regulation.  Therefore, subject to certain exceptions, the state statutes are preempted by federal law whenever the two areas overlap.  The NLRA is interpreted broadly – if something is even arguably protected or regulated by federal law, it is preempted.

2. Primary Preemption:  Matters within the exclusive jurisdiction of the NLRB; if the conduct is arguably protected under § 7 or arguably prohibited under § 8, state law is preempted (San Diego Building Trades Council v. Garmon (SC – pg. 559)); 

· It does not have to be ACTUALLY preempted, just ARGUABLY.

· In these cases, the states must defer totally to the Board – they cannot grant any injunction or award of damages in these cases

· The type of action is irrelevant – just look at the substantive claim

3. Permissive Preemption: (Teamsters v. Morton (pg. 537); Machinists v. Wisconsin  (pg. 575)) Conduct that is neither protected nor prohibited; Congress occupies this field and the presumption is that state law is preempted unless Congress has said that it is not; it is left to the free play of economic weapons 
4. Concurrent Jurisdiction:  Suits can be brought in state court but state law is preempted

· 301 and 303 actions 
· Fair Representation Suits

5. A city or state government cannot interfere with the collective bargaining process (i.e. we won’t renew your franchise agreement with the state until you reach a CBA) – Golden State Transit (pg. 595)

B. State exceptions to preemption (Garmon)
1. ‘Internal Union Affairs”:  State and federal governments can regulate

2. Matters of peripheral concern:  anything that has nothing to do with an ulp and the right to organize and bargain; these are areas outside the scope of the NLRA (i.e. minimum wages, health and safety, etc.)

3. Matter of deep and traditional state concern:  Normally the conduct in these categories is the prohibited conduct; the states can regulate in these areas and apply state law; state law and the NLRA will apply concurrently

· Defamation:  (Linn – pg. 581) Must meet federal standards (NY Times v. Sullivan); then state law requirements above that apply – federal standard:
· Person who issued the statement knew they were false or acted w/ reckless disregard

· Show actual damage – must show that you suffered economic or some other loss

· Infliction of Emotional Distress:  must be outrageous (Farmers v. Carpenters)
· Violence

· Trespass (Sears – pg. 579)
· Breach of K (look at substantive claim – what is provision doing) (Belknap v. Hale (SC - pg. 583):  Here, provision told replacements that they would be permanent; replacements brought suit; the issues of the strikers which are covered by the NLRB are peripheral to the NLRB and these breach of K claims; this is also not an area Congress intended to leave unregulated)

4. Unless stated otherwise, the NLRB can only award injunctions and back pay.  States cannot get involved otherwise unless stated or if another claim can be filed (i.e. a breach of K claim).

5. Concurrent jurisdiction – State law is preempted here but the state courts can hear the cases
PART IV:  COLLECTIVE BARGAINING

I. The Duty to Bargain Collectively

A. Exclusive Representation
1. As an Eee represented by a union, you get:

· A collective voice in negotiating your wages, hours, and working conditions

· A “just cause” provision rather than being an at-will Eee

· Benefits such as Grievance arbitration provisions, fringe benefits, etc.

· Anything else the union is able to get into the CBA

2. The only thing that is a bar to a certification election is an existing CBA.  Existing individual contracts are not a bar – J.I. Case Co.
3. Once a union is certified:
· The union has exclusive authority to represent ALL Ees in the unit on matters that are properly the subject of collective bargaining – wages, hours, and working conditions - § 9(a)
· Existing individual employment K’s are superseded on matters covered by the CBA.  
· The NLRB has never officially decided this, but it is likely that even individual K’s that give you higher wages than the CBA would be superceded – the union must try to raise the average pay – this may hurt some b/c of the equalization

· Individual Ees cannot negotiate a change to the CBA (Emporium); if the Eer does this, they will be found for an 8(a)(5) violation
· Individual Ees cannot bargain directly with Eer unless it is specified in the CBA – usually in sports/entertainment – a minimum wage is set and they are left to bargain above that, however, they may have state law breach of K claims for their individual K’s
4. J.I. Case Co. v. NLRB (SC – pg. 601):  Eer offered each Eee a individual one-year employment K to try to bar having to have a certification election.  The Board directed an election and the union won; Eer still refused to bargain; G found a violation of 8(a)(5) b/c an individual K is not a bar to an election.

5. § 9(a) gives exclusive rights to the union for bargaining EXCEPT that an individual has the right to present grievances directly to the Eer, provided that:

· The grievance is consistent with the CBA

· The union has been given the opportunity to have a representative present




The G must look to the bargaining history and past practice to determine if 



something conflicts with the bargaining agreement – sometimes things aren’t in 



the K b/c the union conceded to them but they were bargained over.

6. Individuals who engage in concerted activities or attempted to bargain on behalf of others without the support of the union are not protected from discipline by the union or Eer, including discharge (i.e. they can be fired without the Eer violating 8(a)(1)).  This may be different if there is a claim that the union is not treating them fairly.
7. Emporium Capwell Co v. Western Addition Community Organization (SC – pg. 604):  Ees went to the union with a grievance that they were being discriminated against by the Eer b/c they were black; the union said they would go to arbitration but they didn’t want to so in the way that the Ees wanted (they wanted individual and Ees wanted class suit); the Ees tried to negotiate directly with the Eer and when this failed they began picketing and handbilling; they were fired; G ruled that discharge was allowed – they were not protected by the CBA or the NLRA b/c they worked as individuals

8. Caterpillar v. Williams (SC – pg. 603):  J.I. simply states that individual employment K’s are superceded by CBA’s – it does not prohibit Ees from having a state law breach of K claim as long as the K they are asserting a problem with is not the CBA

B. Good Faith Bargaining

1. § 8(d) requires that the union and Eer:

· meet at reasonable times 

· bargain in good faith

· try to make an agreement

· bargain over wages, hours, and working conditions

· does not require that the parties reach an agreement.

· § 8(a)(5):  Duty of Eer to bargain

· § 8(b)(3):  Duty of union to bargain

2. Determining Good faith v. Bad faith 

· Look at whether the Eer’s bargaining has effectively negated the ability of the union to act as a representative

· Look at the totality of the circumstances

· Don’t look at the terms of the bargaining – it is for the parties to determine what is a good offer

· Good faith requires counter-offers, but does not require that the offer changes (hard bargaining is OK in some cases)
3. When bargaining tactics become a violation:

· It is not necessarily an 8(a)(5) violation to come in with your best offer (this usually doesn’t happen anymore) (GE)– “take or leave it”; this is a violation if it is found simply to be a stalling tactic

· Hard Bargaining:  Not changing your position – this is permitted

· Surface Bargaining:  Not changing your position b/c you have no intention of reaching an agreement – you are going through the motions; this is a violation of the duty to bargain but is hard to prove w/out some hard evidence (i.e. letter, memo, etc.)

· Announcing/publishing your position to the Ees before you begin bargaining is a violation

· But, Verizon was OK b/c they wanted to publicize to the public that they were bargaining and being fair

· Dealing directly with the Ees is a violation – must BARGAIN with the union, however, the Eer can communicate with the Ees
· Nothing says that the Eer must be generous – the Board can even offer a bonus to the CEO if he is able to keep the wages below a certain rate (could be a problem if this is announced b/c it is locking them in)

· It is a violation if a party cannot rationally explain why the failed to agree to a rather traditional provision (i.e. recognition clause)

· Patterned bargaining is not a per se violation

· Bargaining over management rights clauses are not a per se violation, but putting something on the table that the Eer knows the union won’t accept could be a violation
· A union’s assertion of pressure on the Eer during bargaining is not in bad faith or a violation of the duty to bargain, but the Eer can still impose discipline if they engage in unprotected conduct (i.e. if the union engages in a secondary boycott which is an 8(b)(4) violation)

· Unions and Eers can choose their bargaining representatives as long as they are not imposing a requirement to jointly bargain or choosing the person with a clear intention of ill will (this is a very narrow exception).

· § 7: Gives union/Ees the right to choose their bargaining representatives

· § 8(b)(1)(B):  gives Eer the right to choose bargaining representative

4. Patterned Bargaining:  When a party demands the same thing that they have gotten from another bargaining in the industry (pattern of what they want to get)
· The union can do this (i.e. say we won’t change our position) if they are engaging in patterned bargaining

· Some Eers are “me too” Eers – they agree to whatever the other Eer did

· A company engaging in patterned bargaining will likely be allowed (hasn’t been decided) as long as they are not announcing it and not dealing directly with the Ees

5. § 8(d) v. § 8(b)(3)/§ 8(a)(5) violations:

· § 8(d) defines the duty to bargain – if you don’t do these things, it is a violation of your duty to bargain – 8(b)(3)/8(a)(5)
· You are in violation of 8(d) if you violate the notice provisions, 60-day insulation period after notice, etc.
6. General Electric Co. (NLRB – pg. 616):  GE told Ees that it would listen to the union but that it was going to give a “fair firm offer” that had the take-it-or-leave-it attitude.  Union claimed a violation for failure to bargain in good faith; NLRB finds that the offer violated 8(d); the offer alone was not in bad faith but it was coupled with the other tactics – announcement, etc.

7. NLRB v. General Electric Co. (2d Cir. – pg. 621):  GE decides on their take-it-or-leave-it offer by asking Ees, managers, etc. what they want; they announce their decision through a big publicity campaign and state that it is a firm and final offer; G found a violation of § 8(c) b/c of the publicity campaign stating that it was a firm offer – the NLRB may mandate that the parties bargain; G says that Eers can communicate with their Ees and can make firm offers to the union, but here, it was the publicity that made it a violation b/c he is now unable to change his position.
· § 8(c):  Allows for freedom of speech as long as the publicity does not contain a threat of reprisal or promise of benefit

8. Management Rights Clauses: (American National)  clause states that management won’t talk about scheduling, discipline, and promotions b/c they are within the exclusive power of management; most CBA’s have these now; these clauses CANNOT cover wages, hours, or working conditions; bargaining for this clause is not a per se violation b/c it is common – requiring this can be a violation if it causes the Eer to take other required things off the table
9. NLRB v. American National Insurance Co. (SC – pg. 630):  Eer wanted a management functions clause and union alleged that this was a violation b/c it was a refusal to bargain; G held that negotiating over a management functions clause is not a per se violation.
10. NLRB v. Insurance Agents Int’l Union (SC – pg. 636):  Union is exerting pressure on the Eee to yield to bargaining demands through actions of the Ees designed to harass the company; this was not a refusal to bargain or inconsistent with good faith bargaining, but it could be another type of NLRA violation.

11. GE v. NLRB (2d Cir – pg. 637):  GE had many different unions and would put them up against each other by telling them each a different story; the unions finally decided that they would have a representative from each union present at all of the bargaining; GE then refused to bargain; G applied § 7 and said that the union had a right to choose its representatives and therefore this was an 8(a)(5) violation
12. Multi-Employer/Union Bargaining:  This can be arranged as long as there is consent by all parties – it is a permissive subject to bargaining -§ 10(j)
· Either party can determine they want to end multi- bargaining for the negotiations of the next K
· Timely notice must be given BEFORE negotiations for the next agreement begins

· If timely notice isn’t given, a party can only get out for extensive circumstances

C. Bargaining Remedies

1. The NLRB can order the parties to discuss a term but they cannot order them to agree to it.

2. If the parties do reach an agreement, the NLRB can require them to put it in writing

3. The NLRB can impose a bargaining order, but if the Eer is challenging certification, they can just pay the sanctions and not follow it - 

4. The NLRB cannot declare a make-whole order (an order which allows Ees to get what they would have gotten had the certification not been challenged).

· Where there is a manifestly unjustifiable refusal to bargain, the NLRB used to be able to impose a penalty.

· It was hard to determine what was “manifestly unjustifiable” so this is no longer allowed.

5. If there is any question, an Eer’s best bet is to deny certification – there will be legal proceedings and the union will lose momentum.  There aren’t really any actions the Board can take to avoid this – some suggestions:

· Request a bargaining order while the case is being litigated – they usually don’t do this

· Issue certification and the bargaining order at the same time – it is likely that legislation would be needed in order to allow them to do this

· 1st Contract Interest Arbitration – have each party state their position and then the arbitrator chooses one or the other; this is not really common any more.

6. H.K. Porter v. NLRB (SC – pg. 640):  The union proposed a dues check-off provision during negotiations and the Eer refused.  The NLRB ordered that the Eer accept the provision.  The G held that the NLRB has no authority to compel a party to agree to a specific provision.  They can only require them to bargain.

7. Ex-Cell-O Corp. (NLRB – pg. 646):  Eer refused to bargain while it challenged the union’s certification for 2 years; The NLRB determined that it does not have the power to order back-pay b/c it would in essence be writing an agreement for the parties. 

D. Unilateral Employer Action

1. Unilateral Action:  Eer changes wages, hours, or working conditions without discussing it with the union

2. Unilateral action is a per se § 8(a)(5) violation 

· It is a per se violation b/c even if it is an increase, the union may not have wanted that benefit, but may have wanted something different.  They have the right to negotiate what they are going to get.

3. Defenses to the per se rule:

· Past Practice:  If the Eer has made these types of decisions in the past and the union has not complained

· Management Rights Provision:  Shows that the union has already acquiesced to this type of action

4. NLRB v. Katz (SC – pg. 659):  Eer unilaterally made changes in the agreement during negotiations such as the number of sick days allowed, a new wage increase system, and merit increase awards.  The G held that even though the changes were not in bad faith, they were in violation of § 8(a)(5) b/c all the changes were related to wages, hours, or working conditions.
5. Unilateral implementation is allowed if an impasse has been reached provided that there was 1) good faith bargaining and 2) the implementation does not disparage the union’s capacity as bargaining representative or the collective bargaining process.  The provision can be implemented if:

· The provisions implemented are the same ones that the union was offered, OR

· The provisions give the same or less to the Ees than was offered to the union

· The Eer cannot implement something better for the Ees than they offered to the union – they didn’t give the union the chance to accept this

· Cannot give the Eer unlimited control (McClatchy Newspapers – provision which was implemented after offered to the union gave the Eer total control over the merit bonuses system – NLRB said this undermined the purposes of collective bargaining)

· Suggestion if an Eer thinks an impasse has been reached – hold one more meeting just to make sure and offer the policy you want to implement.

E. Supplying Information

1. If the Eer has given ANY indication that they can’t afford the requested wage increase, they must show the union the books – fact-based analysis to determine if this type of statement has been made.

2. If they don’t show the books, it is a § 8(a)(5) violation.

3. The information must be given in a usable form, but does not have to be the exact form requested by the union.

4. NLRB v. Truitt Manufacturing Co. (SC – pg. 668):  Union requested a 10% wage increase and the Eer responded that anything more than 2 ½ cents/hour would put them out of business.  G held that good faith bargaining requires the substantiation of such a claim by showing the books.  
F. Subjects of Bargaining

1. Categories of Collective Bargaining Subjects:

· Mandatory Subjects as defined in § 8(d) – wages, hours, working conditions – working conditions include things such as health care, pension, vacation/sick pay, maintaining the bathroom, etc.

· Over these subjects, the parties must me the § 8(d) requirements stated above – good faith, reasonable time, etc.

· Illegal Subjects:  Subjects that cannot be bargained over because agreeing to them would be illegal (i.e. hot cargo, discrimination provisions, etc.)
· Permissive Subjects:  Anything in between – this are things that the parties MAY bargain over; these subjects may be raised and discussed but a party cannot insist that they be discussed (i.e. wage of CEO, union representation on the Board, Eee vote on a final Eer offer before striking, etc.)

· Once a permissive subject is agreed upon and put in K, it is enforceable

· Insisting on bargaining on a permissive subject is a per se refusal to bargain – 8(a)(5)/8(b)(3)

· A party can put pressure on the other to bargain over a permissive subject by attaching it to a mandatory subject (i.e. I may be willing to come down on my wage demand if you are willing to talk about x)

· Interest Arbitration Clause:  If we can’t reach an agreement regarding the next agreement at the end of this one, we will have an arbitrator come in; this is a permissive subject b/c it is talking about wages, hours, etc. in the NEXT agreement and mandatory subjects only apply to the CURRENT agreement

· Process to bargaining over permissive subjects:

· Either party can raise the issue

· Neither party can insist on it – a party cannot put economic pressure on the other (strike/lockout) in order to compel bargaining over this

· If it is agreed upon and put in the CBA, it is enforceable

· If you unilaterally change a permissive subject in the CBA during or before the K period, it is a breach of K but not a refusal to bargain (Pittsburgh Plate Glass – SC pg. 683)
2. Ford Motor Co v. NLRB (SC – pg. 681):  Evaluated whether bargaining over vending machine prices is mandatory (this has also been extended to cafeteria prices) – to determine this, evaluate:
· Does the Eer influence the prices?

· Does the Eer profit from the vending machines?

· Would it be difficult for the Ees to obtain these items elsewhere (how close are other places, how long is their break, etc.)?

3. Duty of Eer to bargain over subcontracting decisions (Fibreboard):

· Is there any change in the “basic operation” of the company?

· Look at if those being contracted to do the work are doing the SAME work on the SAME premises.

4. Scope of the Eer’s duty to bargain over managerial decisions – Does the Eer have to bargain over 1) a decision 2) the effects of the decision
· An Eer does not have to bargain over changing permissive subjects (see above)

· An Eer always has to bargain over the effects that their decision will have on Ees

· An Eer has to bargain over the decision itself if:
· Does the decision or proposed decision have a significant impact on employment? 

· Would the underlying issues generating the decision (what is motivating the Eer) be amenable to resolution through the bargaining process?  Is it something the union could address at the bargaining table?






If the answer to either of these is no, you don’t have to bargain.

· If yes to both, could the benefits that would be derived from collective bargaining outweigh the infringement on managerial freedom?  If yes, must bargain.  Or, another way to say it -- Is the decision at the “core of entrepreneurial control?  If it is, then it is not a mandatory subject to bargaining. 

· If the parties attempt to bargain, but reach an impasse, the Eer can K out the work





The policy behind this is that these types of changes are such that the 




union may be able to bargain to stop the changes from having to happen 



so that the Ees don’t lose their jobs.

Result of this Test:
	
	Mandatory
	Not Mandatory
	Case-by-Case

	Impact on Bargaining Unit?
	YES
	YES
	YES

	Based on Labor Costs? – something union can bargain over?
	YES
	NO
	YES

	Basic Change in the Business?
	NO
	YES/NO
	YES


If it is mandatory, it solely means that they must bargain.  If an impasse is reached, the Eer can implement the decision.

5. Fibreboard Paper Products v. NLRB (SC – pg. 691):  Eer wants to K out its maintenance work which has previously been done by its own Ees; Eer says it is for economical reasons; G held, applying a basic change test, the Eer had a duty to bargain over this.  There was going to be a significant change in the business and the contracted Ees would be doing the same work in the same place.
6. Exceptions to Fibreboard (Westinghouse)
· Established past practice

· Management rights clause that EXPLICITY allows for such unilateral action
· Still need to bargain over the effects of these decisions

7. First National Maintenance v. NLRB:  Eer owns a contract maintenance corp and is closing one of its accounts b/c they are not getting enough money from it; G ruled that Eer did not have to bargain over this b/c the NLRA doesn’t require that the union become a partner in managerial decisions.  There was no anti-union animus and nothing the union could have done to stop this – Craver disagrees w/ this b/c he feels that the union could have agreed to lower wages.  
G. Duty to Bargain During Term of Contract

1. Neither party has a duty to bargain over something (even mandatory terms) in the current CBA during the term of the CBA – no duty to bargain § 8(d)(4)
2. But, a subject not in the CBA, may be bargained over.

· If subject was NOT discussed in original negotiations – it is mandatory and must be discussed if given notice or it is a violation of the duty to bargain.

· If subject WAS discussed it is a permissive subject. Two tests to determine if it is now permissive: (When do mandatory subjects become permissive?)
· Exhaustive Theory: Eer has exhausted its duty to bargain by THOROUGHLY discussing this topic and then leaving it out of the CBA

· Waiver Theory:  Union has waived its right to expect bargaining over this by fully discussing it and then withdrawing it – the union has obviously gotten something in place of this which is why they agreed to leave it out

· This permissive subject test does not apply to unilateral implementations which fall under the test above; if the Eer raises the issue, they have a duty to bargain or are subject to an 8(a)(5) violation

· If a union strikes over an issue that has become permissive, it is an 8(b)(3) violation

3. Reopener Clause:  Allows a party to reopen bargaining during the life of a K for certain reasons (usually wages); it requires a certain amount of notice and the other party can refuse to reopen and the K continues
4. § 8(d) says that if you reopen a K and you can’t reach an agreement, you cannot strike over this. (see notes 11/19)
5. Jacobs Manufacturing Co. (NLRB – pg. 714):  Eer and union had an existing agreement.  During bargaining, there was bargaining over health care but not over pensions.  Neither topic was included in the agreement.  The union implemented the reopening clause to discuss both of these and the Eer refused.  The G held that both topics had to be discussed – pensions were still mandatory and health care had not met the tests to become permissive.
6. Zipper Clause:  Union gives up its right to demand a change in the terms of the K during the life of the agreement; this basically makes everything permissive (this does not give rights to the Eer, just says that the union can’t make a demand to negotiate)

7. Management Rights Clause:  Affirmatively authorizes management to make changes during the life of the K without talking to the union
8. For either of these provisions to apply, they must be UNAMBIGOUS.
II. § 301 Preemption

A. § 301 Preemption of State Claims

1. Difficulty arises because federal G’s have the right to interpret collective bargaining agreements, but normal breach of K claims are for state G’s.

2. When the resolution of the state claim would necessitate the interpretation of the collective bargaining agreement b/c it is about the MEANING of the CBA, there is preemption and § 301 applies.  Example:  Firing me was a breach of the non-discrimination clause in the CBA.
3. But, if the claim does not require looking to the CBA (is INDEPENDENT) and isn’t directly asserting a breach of the CBA, then state law is not preempted.  Example:  You can bring a wage claim and show your wage, lack of being paid overtime, etc. through a pay stub with no need to look at the bargaining agreement.

4. Lingle v. Norge  (SC – pg. 908):  Lingle brings a claim against Eer for firing her w/out just cause.  She was fired b/c she had filed a worker’s comp claim.  She wanted state law to apply b/c she wanted comp and punis damages.  Under federal law she would only get reinstatement and back pay.  G held that state law applied b/c the claim didn’t depend on the MEANING of the CBA.  This was an INDEPENDENT state action that didn’t look to the meaning of the K.

5. Caterpillar v. Williams (SC – pg. 915):  While Ees were outside the bargaining unit, the Eer told them they would have a job even if the plant closed (they would be moved).  They then re-entered to bargaining unit.  The plant closed and they were fired.  They brought a breach of K claim for the original promise.  G held no preemption.  This was not a claim of breach of K of the CBA and did not arise while they were covered under the CBA.





NOTE:  If they had been under the CBA, this would have to be a 




Belknap claim.

6. Allis-Chambers v. Lueck (SC – pg. 910):  ort claim for bad-faith handling of an insurance claim.  The CBA provided the basis for benefits and the right to have payments made in a timely manner.  The state tort claim provided for recovery for a breach of a duty given by the express terms of a K.  Therefore, state law preempted b/c agreement was relevant to any interpretation of the claim.

7. If you have a claim that arises out of a CBA, you must go to arbitration if there is an arbitration clause.  If no arbitration clause – can bring a § 301 claim in federal G.
III. Obligations of Successor Employers

A. Obligations of Successor Employers
1. Is there a successor?  Is there substantial continuity in the business? 





ARE THEY?

· Running the same type of business?  (Most important)

· Using the same functions and equipment?

· In the same working conditions?

· At the same facility (this is not as important if bought all the equipment and moved it)?

· Under the same supervisors?

2. If yes, does the successor firm have to recognize the union of the old firm? (Fall River Dying – SC – pg. 943 – different classifications hired; G applied rep complement after first class and successor had to uphold union)
· Did the union make demand? (Once a union makes demand, it is deemed to be continuous)

· When is there a representative compliment?
· Once there is, how many total Ees are there?

· What percentage of the total worked for the old firm?  If predecessor Ees are more than ½, successor must acknowledge the union. (Howard Johnson – SC – pg. 938:  Only hired 9 old workers out of 53 total Ees; no substantial continuity)
· Assume all predecessor Ees support the union.

· All new Ees don’t.
3. A successor does not have to honor the CBA made by the predecessor unless they EXPRSSLY or IMPLICITY agrees to assume it.  § 8(d) says you don’t have to agree to a K and are only bound if you agree.

· Alter-ego Doctrine:  If successor is just an alter-ego of the predecessor, they are bound by the union and K (it must be clear they are not independent)

· If Eer must honor it and doesn’t, remedy is amount of $ the Ees lost

4. When is there a “representative compliment”? – the time at which it is right or a union to demand recognition (remember it is just the time the demand goes into effect b/c the demand is continuous)

· This is a fact-based test with no set line – want to balance the rights of the Ees already hired to have a union, but not too soon as to have those yet to be hired under a union if they didn’t have the right to oppose it.

· Look at how many Ees the Eer plans to hire.

· How many classifications they plan to have

· How many of these Ees have been hired

· How long it will take to hire the rest.

5. Although Eer doesn’t have to honor predecessor agreement, they have a duty to bargain under the terms of § 8(d) (i.e. good faith, reasonable time, etc.) 

6. Successor cannot discriminate against predecessor workers simply to avoid the union.  They must have more of a reason or it is an § 8(a)(3) violation.

7. When the bargaining unit remains unchanged and a majority of the employees hired by the new employer are represented by union, successor employer has duty to bargain [Burns International Security Services – SC – pg. 930 – Wackenhut Ees under a union; gov’t gave K to Lockheed instead who kept a majority of the old Ees on; structure was the same and therefore new Eer had to accept certification even though no CBA existed yet]
8. There is a rebuttable presumption that there is majority support in a successorship if majority of Ees are from predecessor (MV Transportation – in supplement).  If the successor doesn’t think the union has a majority they can:
· Conduct a poll

· File a certification petition

· Refuse to bargain any further (they can only do this if they have ACTUAL knowledge – the other two can be done with REASONABLE basis)

9. Merger [John Wiley & Sons v. Livingston – SC – pg. 929)
· Does not automatically terminate all rights of employees

· Successor employer may be required to arbitrate

· Lack of any substantial continuity of identity in business before and after change in ownership or corporate structure would eliminate duty to arbitrate

10. Pending ULP – if successor employer buys with knowledge, court will allow Board to make successor carryout remedy would have ordered against the predecessor firm (i.e. under 8(a)(3) violation by predecessor, successor can be forced to reinstate the worker)
IV. Fair Representation

A. Judicial Enforcement of Fair Representation
1. The NLRA and RLA don’t expressly say anything about discrimination.  These cases deal with discrimination BY THE UNION.  Discrimination by the Eer for such things are under the EEOC.

2. Where you have “invidious” discrimination (if you discriminate solely on the basis of race, gender, age, etc.), you have a breach of fair representation and therefore a FEDERAL cause of action.  There is a very high burden on Π.

3. As long as the discrimination is in GOOD FAITH and not based on INVIDIOUS discrimination, there is no claim.
4. If a union decides not to go to arbitration on a grievance, the Eee must live w/ that decision UNLESS they can show a breach of fair representation.

5. MERE NEGLIGENCE in the handling of a grievance is not enough to amount to a breach.

6. Steel v. Lousiville (SC pg. 956):  Black males working for RR can’t join the union.  The union then starts limiting positions to only those that are members.  G finds breach b/c union has a duty to treat all members of a bargaining unit fairly; extended to NLRA under Syres v. Oil Workers
7. Vaca v. Sipes (SC – pg. 960):  Π has hypertension; his doctor says he can work but Eer and union doc say no; union fails to arbitrate; Π sues union for arbitrarily and capriciously refusing to arbitrate; G rules that he didn’t show invidious discrimination and reaffirms idea of state law preemption and concurrent jurisdiction in this area.

8. Union News (6th Cir – pg. 972):  Ees laid off when there is stealing going on and it can’t be proved who did it; union doesn’t take the case to arbitration; no invidious discrimination – very debated case in this area.
9. When the union’s act has tainted the arbitration process, can bring suit against the Eer as well for breach of K.

10. Hines v. Anchor (SC – pg. 974):  Truck driver fired when accused of padding motel receipts; it was really the hotel clerk; Eee files suit for breach of fair representation against union; G holds that the § 301 claim against the Eer cannot be dismissed as long as there is an accompanying action for breach of fair representation against the union.
B. Unfair Representation as an Unfair Labor Practice

1. Unfair representation is a 8(b)(1)(A) violation [Miranda Fuel]
2. Board says it’s also an 8(b)(2) violation and can be an 8(b)(3) violation 

3. Courts have generally not considered the 8(b)(2) and (3) violations – ignore these

4. Almost anything that would violate the civil rights/discrimination laws would be a breach of DFR, so a 8(b)(1)(A) violation

5. Unilateral employer discrimination is not an unfair labor practice
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