LABOR LAW OUTLINE (Spring 2004)
I. Introduction

A. The National Labor Relations Act ("Wagner Act") of 1935

· Declared that it was "the policy of the United States" to encourage the practice of collective bargaining and full freedom of worker self-organization, in the interest of interstate commerce.

· Employees were given "right" to organize and bargain collectively, and this right was vindicated by establishing "unfair labor practices" (ULP)
· The principle of "majority rule" among employees to select union representation was adopted.
· Upheld as constitutional in NLRB v. Jones & Laughlin Steel Corp. (1937) (stating that Congress may exercise its commerce power to govern activities that burden or obstruct interstate commerce, and upholding the NLRB's finding that the corporation had committed an ULP by firing ten employees because of their labor activities). 

B. The Labor Management Relations Act ("Taft-Hartley Act") of 1947

· After WWII, patriotic "no strikes/no lockouts" deals were not effective.  Immediately, there were strong, industry-wide, union-led strikes.
· This statute significantly amended the NLRA (1935) into its present-day form.
C. The Lab.-Mgmt. Reporting and Disclosure Act ("Landrum-Griffin") of 1959

· A functional "management-union" relationship presupposes the existence of an established union and management's acceptance of the "right" of its employees to organize and bargain collectively, but unionism has had to struggle against management resistance.

II. The Right of Self-Organization/Protection Against Employer ULPs
· § 8(a)(1) states that it is an ULP for an employer to "interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in section 7."

· § 8(a)(1) is a broad provision that may be violated in conjunction (typically § 8(a)(3) & (5)).

· For proof of a violation under these provisions, one must not prove actual constraint or coercion; it is enough to show that the employer's conduct has a natural tendency to do so.  See Time-O-Matic, Inc. v. NLRB (7th Cir. 1959); NLRB v. Ford (6th Cir. 1948).

A. Protected Union Activities

1. Union Solicitation on the Employer's Premises: 
NLRB v. Babcock & Wilcox Co. (1956) [EMPLOYEES]

· "No restriction may be placed on the employees' right to discuss self-organization among themselves, unless the employer can demonstrate that a restriction is necessary to maintain production or discipline."

· Employer rules against solicitation and distribution of literature on company property by employees must be non-discriminatory [NLRB v. Stowe Spinning Co. (1949)]

· Solicitation ("work time" – presumptively valid; "working hours" (which may include breaks) – presumptively invalid)

1. During work time: no violation of § 8(a)(1); Peyton Packing Co. (NLRB 1943)

· Nutone, Inc. (1958): a company may enforce a no solitication/distribution rule during company time, and continue to exercise its rights to communicate against a union under § 8(c) [i.e., is not a per se violation of § 8(a)(1), but a Union may overcome this restriction if it can show (A) that reasonable efforts by the Union through other available channels of communication will not enable it to reach the employees with its message, or (B) that the employer's conduct has created an imbalance of opportunities for organizational communication or truly diminished the ability of the Union involved to carry their message to employees.

2. During non-working time (breaks): violation, Republic Aviation Corp. v. NLRB (1945), unless the employer can show special circumstances that make rules necessary to maintain production or discipline.

· Narrowly-construed; but see retail stores [Marshall Field & Co. v. NLRB (7th Cir. 1952)] and health care facilities [NLRB v. Baptist Hosp (1979)], which may ban employee solicitation and distribution at all times in immediate patient care or customer service areas.
· Distribution of Literature
1. Prohibition during work time: no violation of § 8(a)(1).

2. During non-working time: may generally ban in working areas at all times, to eliminate litter, but it may not ban employee D in non-working areas without a showing of special considerations (i.e. safety, production, etc.).
NLRB v. Babcock & Wilcox Co. (1956) [NON-EMPLOYEES]: 

· The Act confers rights to employees not unions, insofar as the employee's "right of self-organization depends in some measure on [their] ability … to learn the advantages of self-organization from others," § 7 of the NLRA may, in limited circumstances, restrict an employer's right to exclude non-employee union organizers from his premises.
Central Hardware Co. v. NLRB (1972); Hudgens v. NLRB (1976):

· Rejected 1st Amd. claims to union activity of employer-owned property.
Lechmere, Inc. v. NLRB (1992):
· As a general rule, an employer cannot be compelled to allow S & D of union literature by non-employee organizers on his property UNLESS "the inaccessibility of employees makes ineffective the reasonable attempts by non-employees to communicate with them through the usual channels (reasonable alternatives);" as such the employers' property rights may be "required to yield to the extent needed to permit communication of information on the right to organize."  Babcock (1956).

· As that point, the need to contact is balanced against the employer's property rights.  Again, the employees must be beyond reasonable means, including direct contacts (phone, mail, home visits, newspaper ads, large poster signs, etc.).

· Exception is narrowed to distant lumber camps, resort hotels, and other isolations.
2. Union Hiring Halls & Other Practices (discrimination to encourage union membership)
If the hiring hall conducts anti-union discrimination, and it is the only way that the employers obtains workers, then it will constitute a violation of § 8(a)(3).   If the hiring hall is not the exclusive means of employment, then it will likely be legitimate under § 8(a)(3).  See Internat'l Brotherhood of Teamsters, Local 357 v. NLRB (1961).
Radio Officers Union v. NLRB (1954) (holding that the following constituted unlawful encouragement of union membership by discrimination: (a) reducing a driver's seniority standing because he did not keep up his union dues; (b) causing a ship's radio officer to be refused employment because he did not obtain union clearance, where there was no valid hiring hall agreement; (c) granting a retroactive wage increase to union members and refusing such benefits to nonunion members).
3. Union Security: § 8(a)(3) (employer discrimination) and § 8(b)(2) (employees causing employer to discriminate)
Unions ordinarily seek to make membership 100% in occupational groups which they represent.  To accomplish this, they may employ persuasion or economic pressure.  An example of this practice is various shops.
Closed Shops ("the employer hereby agrees to employ only members in good standing of the Union) are per se illegal and expressly outlawed under § 8(a)(3).

Union Shops (does not require the employer to hire only union members, but does require a nonunion employees to become members of the union within a prescribed period after their initial employment) are acceptable under § 8(a)(3) proviso.
· Ellis v. Railway Clerks (1984): under the Railway Labor Act, employees in a union shop cannot be compelled to pay dues to support certain union activities.

Agency Shops (employees do not have to become formal members, but any employees electing not to join must pay to the union amounts equal to the customary initiation fee and the periodic dues required of regular members) are acceptable under § 8(a)(3) proviso. 

· See Radio Officers v. NLRB (1954) (held that under § 8(a)(3), the only aspect of union membership that can be required under a union shop agreement is the payment of dues)

· NLRB v. General Motors Corp. (1963) (held that an agency shop is not an unfair labor practice and is not prohibited by § 8; "financial core members" who do not become full members cannot be sanctioned by the Union).

· California Saw & Knife Works (7th Cir. 1998) (held that a union must inform all bargaining unit employees, including both union and nonunion members, of their rights under General Motors Corp. to become and remain "financial core members" and Communications Workers v. Beck (1988) to pay only for support of union activities germane to collective bargaining. 
· Members who voluntarily join the Union cannot object to how money is spent.  For financial contributors only, the only charges that may be constitutionality chargeable are activities that are (1) "germane" to collective bargaining activity; (2) be justified by the government's vital interest in labor peace and avoiding free riders who benefit from union activities without paying for union services; and (3) not significantly add to the burdening of free speech inherent in the allowance of an agency or union shop.  Lenhert v. Ferris Faculty Ass'n (1991).

· Examples include: expenses of nat'l publication, services concerning prof. development, participation of local delegates in nat'l meetings, and expenses in preparation for a strike.  

· CANNOT charge for lobbying and other political activities beyond contract negotiations; litigation expenses; or public relation efforts.
Checkoff (the employer agrees to deduct union dues from employee wages and transmit them to the union, which is a great aid in keeping members in good financial standing.
4. Union Fines and Discipline: § 7 and § 8(b)(1)(A)
§ 8(b)(1)(A): "It shall be an unfair labor practice for a labor organization or its agents … to restrain or coerce (A) employees in the exercise of the rights guaranteed in section 7, PROVIDED that this paragraph shall not impair the right of a labor organization to prescribe its own rules with respect to the acquisition or retention of membership thereof."
NLRB v. Allis-Chalmers Mfg. Co. (1967): a union may impose fines, suspend, expelled or otherwise discipline under the Union's bylaws, but it may only discipline current union members; members who resign from the Union and cross a picket line are not subject to Union discipline.

· Disciplining non-union members violates § 8(b)(1)(A).

· Union discipline which frustrates an overriding federal labor policy will violate § 8(b)(1)(A).

Pattern Makers' League of North America v. NLRB (1985): the Union cannot limit or discipline related to its members' ability to resign and become due-paying, non-union members.

· "Financial core" members are not subject to union disciplinary authority.  However, a labor organization may fine employees who return to work on the same day they mail letters of resignation, where they are found to still be union members when they crossed the line.  See CWA, Local 9201 (NLRB 1985).
5. Protected Concerted Activity: § 7
§ 7: "Employees shall have the right … to join or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection."

Includes both formal (striking for higher wages; Mackay Radio (1983)) and informal actions 
· NLRB v. Washington Aluminum Co. (1962) (seven workers walking off job to protest cold conditions protected)
· Ohio Oil Co. (1951) (an informal protest against the end of overtime work protected, even without authorization from other workers)

NLRB v. City Disposal Services (1984) (the "Interboro doctrine.") 

· Held that an individual's assertion of a right grounded in a collective-bargaining agreement is recognized as 'concerted activity' and protected by § 7; here, the employee cited a provision which allowed employees to refuse to drive unsafe trucks without threat of firing.

· The theory is that citation to the collective bargaining is an action "for purposes of collective bargaining or other mutual aid or protection," since all employees are covered and benefit from the agreement.  Must be under a CBA (see Meyers Indus. (NLRB 1984) (holding that a truck driver without CBA who cited state regulatory agency alleging unsafe brakes was not protected concerted activity)).
· "As long as the grievance is based on an honest and reasonable belief that a right has been violated, its filing is a [protected] concerted activity."
Meyers Indus. (NLRB 1984) (Meyers I) and Meyers Indus. (NLRB 1986) defined "concerted activities" as follows: it expressly distinguishes between an employee's activities engaged in "with or on the authority of other employees" (concerted) and those engaged in "solely by and on behalf of the employee himself (not concerted)."

NOT ALL concerted activities are protected: in general, the activities must have a lawful objective and must be carried on in a lawful manner.  "For example, the act expressly prohibits jurisdictional strikes, secondary boycotts, and strikes for recognition in defiance of a certified union."  Local 1229, Electrical Workers v. NLRB (D.C. Cir. 1952).

· Elk Lumber Co. (NLRB 1950) (economic "slow-down" strikes and other partial strikes are not protected concerted activity under § 7, so the prohibitions in §§ 8(a)(1, 3 & 5) don't apply.

· Includes unannounced work stoppages; weekend and intermittent strikes.

6. Employee Representation During a Disciplinary Interview: § 8(a)(1) and § 7 (protected concerted activity)
NLRB v. Weingarten, Inc. (1975): 
· Held that employer's denial of the employee's request that her union representative be present at the investigatory interview which the employee reasonably believed might result in disciplinary action violated § 8(a)(1) because it interfered with § 7 of NLRA (citing collective bargaining agreement allows employees to act in concert for mutual aid and protection).  See also Northwest Eng'g Co. (1982) ("what is determinative is whether discipline reasonably can be expected to follow").

· Montgomery Ward (NLRB 1984) (employee must request representation).  May also include right to prior consultation and informed about subject-matter.  See Pacific Tel. & Tel. Co. (9th Cir. 1983).

· Unavailable to non-union members.  See Sears, Roebuck & Co. (NLRB 1985).

7. Economic Strikers: § 7
NLRB v. Mackay Radio & Telegraph Co. (1938):

· Held that an employer may permanently replace economic strikers; i.e. those strikers protesting the conditions of employment, including hours, wages, and other conditions.  Thus, once the stoppage has begun, the employer may hire replacement workers. 

· Thus, the employees have no absolute right of reinstatement.  Instead, unreplaced economic strikers must make an unconditional application for reinstatement, which must be done in a non-discriminatory way.  See NLRB 8th Annual Report 32 (1943).  

· In NLRB v. Internat'l Van Lines (1972), the Supreme Court held that an employer had to offer unconditional reinstatement to striking employees whom it had discharged before it hired permanent replacements since the termination of economic strikers constitutes a per se unfair labor practice (firing for union activity).

· In Laidlaw Corp. (NLRB 1968, enforced 7th Cir. 1969), the Board stated that "economic strikers who unconditionally apply for reinstatement at a time when their positions are filled by permanent replacements (1) remain employees, and (2) are entitled to full reinstatement upon the departure of replacements unless they have acquired substantially equivalent employment, or the employer can sustain his burden of proof that the failure to offer full reinstatement was for legitimate and substantial business reasons. 

· In Pirelli Cable Corp. v. NLRB (4th Cir. 1998): rejected the Board's finding that the employer had illegally threatened employees when it gave them a pre-strike letter explaining its right to hire permanent replacements.
8. Unfair Labor Practice Strikers: § 7
Mastro Plastics Corp. v. NLRB (1956):

· Held that a general no-strike clause does not waive the employees' right to strike in response to unfair labor practices committed by the employer.  Limited by Arlan's Dep't Store (NLRB 1961) (which held that only serious ULPs should be immune from no-strike clause).

· Also held that ULP strikers may be replaced temporarily but not permanently.  During a strike called based on the employer's ULPs, the employer is not legally free to hire permanent replacements and is obligated to reinstate (with back pay) the strikers upon their request.  See Collins & Aikman Corp. (NLRB 1967).

· However, following a work stoppage in violation of a no-strike provision, the employer may punish the strikers universally, randomly, or in proportion to guilt.  See Midwest Precision Castings Co. (NLRB 1979).

· BUT SEE Metropolitan Edison Co. v. NLRB (1983) (unanimous): in absence of an explicit contractual duty imposed on union officials, an employer's disparate disciplining of them more severely than other employees for merely participating in a work stoppage in breach of a no-strike clause would violate § 8(a)(3).

· Economic Strikes CONVERTED into ULP Strikes: if the employer first commits unfair labor practices during the course of an on-going economic strike, thereby prolonging it, the strike at that point becomes an unfair labor practice, and strikers who are replaced after that point are entitled to reinstatement upon request.  NLRB v. Pecheur Lozenge Co. (2d Cir. 1953)
9. Remedies
If the employee is harmed, the usual remedy is Reinstatement + Back Pay + Interest – Offset Employment.

If the employee does wrong, then he may be denied Reinstatement.

· Clear Pine Mouldings, Inc. (9th Cir. 1985) (words and verbal threats may warrant a denial of reinstatement; the test is "whether the misconduct is such that, under the circumstances existing, it may reasonably tend to coerce or intimidate employees in the exercise of rights protected under the act").

· The Board will usually not balance the employer's misconduct against the employee's misconduct, but there is some balancing with extreme employer misconduct.

B. Unprotected Employee Conduct

1. Picketing: § 8(b)(7)
General prohibition against picketing [§ 8(b)(7)]: prohibits picketing "where an object thereof is forcing or requiring an employer to recognize or bargain with a labor organization [recognitional picketing]" or "forcing or requiring the employees of an employer to accept or select such labor organization [organizational picketing]" … "unless such organization is currently certified as the representative of such employees."
· See Internat'l Brotherhood of Teamsters v. Vogt, Inc. (1957): held that state courts may issue injunctive relief for picketing designed to "coerce the employer to put pressure on his employees to join the Union."
· Even when there is not rioting, or mass picketing, no violence, no disorder – nothing but speech.  
· However, if the employees block store entrances, swarmed around customers, and engage in other acts of intimidation, then injunctive relief is appropriate.   See Milk Wagon Drivers v. Meadowmoor Dairies, Inc. (1941) (holding that a state court may enjoin peaceful picketing if enmeshed with contemporary violent, outlawed conduct); Westinghouse Elec. Corp. (N.J. 1946) (mass picketing to block entrance or exit is enjoinable, and may limited in numbers, space, and other manner-specific remedies
Primary picketing against the primary employer is protected under § 7 and § 13 ("Nothing in this Act, except as specifically provided for herein, shall be construed so as either to interfere with or impede or diminish in any way the right to strike, or to affect the limitations or qualifications on that right").

2. Secondary Pressure
a. Pressures on Neutral Employers
Common Situs Cases:

Moore Dry Dock Co. (NLRB 1950) ("picketing of primary employer on secondary site"): picketing of the premises of a secondary employer is primary if it meets the following conditions: (1) the picketing is strictly limited to the time when the situs (here, the boat) is located on the premises; (2) at the time of the picketing, the primary employer is engaged in its normal business at the situs; (3) the picketing is limited to places reasonably close to the location; and (4) the picketing clearly discloses that the dispute is with the primary employer.

· Here, if a shipyard allowed the owner of a vessel to dock, then the Union representing the seamen may lawfully picket the front of the shipyard premises.
Denver Bldg. & Constr. Trades Council (1951): § 8(b)(4) restricts a labor organizations in the use of economic pressure where an object of it is to force an employer or other person to boycott someone else.

· It is an ULP for a union to engage in a strike against employer A for the purpose of forcing that employer to cease doing business with employer B.  Here, the strike's purpose was to force the contractor to terminate the subcontractor's contract.

· There may be unusual circumstances where a general contractor on a construction project assumes such substantial control over subcontractor employees that the subcontractor will no longer be considered neutral.
General Elec. Co. (1961) ("exclusive gate case"): if the duties of the secondary employees were connected with the normal operations of the struck plant, then picketing would be primary activity within the protection of the primary-picketing proviso to § 8(b)(4)(B).

· Picketing at gates used exclusively for independent contractors apart from the everyday operations is a violation. Regular plant deliveries are picketable; as prohibition would invade on traditional primary picketing aimed at appealing to neutral employees.

· There must be (1) a separate gate marked and set apart; (2) the work done from this gate must be unrelated to the normal operations of the employer; (3) and the work done must be of a kind that if not done, would not necessitate closing the plant.
b. The Ally Doctrine
Royal Typewriter Co. (2d Cir. 1956): concerted action against an employer who is performing farmed-out work for the account of another employer whose employees are on strike will not be treated as a secondary boycott, and no violation of § 8(b)(4).

· The question is whether contractors are doing the work of the primary employer, i.e. like scab work or hiring replacement employees.  In Royal Typewriter Co., the independent repair companies where so allied with Royal that the Union's secondary picketing of their premises was not prohibited.

c. Consumer Picketing
Safeco Title Insurance Co. (1980): Under the Tree Fruits doctrine, a Union may boycott only the struck product at a neutral distributor, but if this product picketing can reasonably be expected to threaten neutral parties with ruin or substantial financial loss, this secondary picketing will violate § 8(b)(4)(ii)(B).

· For example, under Tree Fruits, apple growers could picket at a supermarket asking patrons to not buy apples, but could not ask the patrons to not patronize at all, or if the product is the high bulk of the store's sales (in Safeco, 90% of its business was tied with the primary employer), then it cannot picket.

NLRB v. Servette, Inc. (1964): held that the Union requesting managers of a retail chain stores not to handle goods from the primary employer was legal under § 8(b)(4)(ii) since the Union did not ask the managers to cease work, and threatening to hand out handbills asking patrons to not buy the product was protected under § 8(b)(4)(ii), which protects publicity which is not picketing. 

d. Work Preservation Agreements

Nat'l Woodwork Manufacturers Ass'n (1967): the Union did not violate § 8(e) and § 8(b)(4)(B) if the "will not handle" provisions was not an ULP where the objective was the preservation of work traditionally performed by jobsite carpenters AND to exert pressure on secondary employer – the test is whether the workers are protesting against an employer who could directly satisfy their demands.
C. Restraints on Employer Conduct
1. Employer Anti-Union Speeches and Publications on Company Time: § 8(a)(1) and (c)
NLRB v. Gissel Packing Co. (1969):

· Held "an employer is free to communicate to his employees any of his general views about unionism or any of his specific views about a particular union," so long as "communications do not contain a 'threat of reprisal or force or promise of benefit.'"  

· See § 8(c): "The expressing of any views, argument, or opinion, or the dissemination thereof, whether in written, printed, graphic, or visual form, shall not constitute or be evidence of an unfair labor practice under any provision of this Act, is such expression contains no threat of reprisal or force or promise of benefit."

2. Threats Related to the Economic Consequences of Unionization: § 8(a)(1)
NLRB v. Virginia Elec. & Power Co. (1941):
· Held that an employer's statements of opinion about unions should not be regarded as, or be evidence of, ULP UNLESS, viewed against the "totality of conduct" of the employer, they appeared to be coercive.  See also NLRB v. Kropp Forge Co. (7th Cir. 1949); Irving Air Chute Co. v. NLRB (2d Cir. 1965) (applying totality of the circumstances test).

NLRB v. Gissel Packing Co. (1969):
· Held "an employer is free to communicate to his employees any of his general views about unionism or any of his specific views about a particular union," so long as "communications do not contain a 'threat of reprisal or force or promise of benefit.'"  See § 8(c)
· Employer may make a "prediction as to the precise effects he believes unionization will have on his company," BUT must be "carefully phrased on the basis of objective fact to convey an employer's belief as to demonstrably probable consequences beyond his control or to convey a management decision already arrived at to close the plant in case of unionization."

· It protects predictions and statements of legal position, but not threats of economic reprisal (i.e. threats to close a plant without objective basis or prior decision to close).

· This line has been very difficult for the Board and courts to draw.  Compare Crown Cork & Seal Co. v. NLRB (D.C. Cir. 1994) (no § 8(a)(1) violation based on employers' remark about possible closing because based on reasonable fear that increased labor costs would render facility uncompetitive) with Eldorado Tool Div. of Quamco (NLRB 1997) (violation when company posted a "UAW WALL OF SHAME" depicting plant closures).
· Even if an employer's statements do not constitute a "threat of reprisal" under § 8(c), it may so cloud the atmosphere as to warrant the setting aside of an election.
3. Employer Interrogation: § 8(a)(1)
Blue Flash Express, Inc. (NLRB 1954): general test

· Held that the test as to whether an employer's interrogation violates § 8(a)(1) is whether "under all the circumstances, the interrogation reasonably tends to restrain or interfere with the employees in the exercise of the rights guaranteed by the Act."

· Here, the Board found no violation b/c the employer simply questioned each and every employer to determine if the union's claim of majority status was accurate; he did not expressly or implicitly threaten any reprisal or adverse effects.

· Courts will examine "the time, the place, the personnel involved, the information sought, and the employer's conceded preference in the case."

· Usually, an interrogation is invalid if accompanied by other ULPs, but may stand alone.
Struksnes Constr. Co. (NLRB 1967): "employer poll"

· Held that "absent unusual circumstances, the polling of employees by an employer will [violate] § 8(a)(1) of the Act UNLESS the following safeguards are observed: (1) the purpose of the poll is to determine the truth of a union's claim of majority; (2) this purpose is communicated to the employees, (3) assurances against reprisal are given; (4) the employees are polled by secret ballot; and (5) the employer has not engaged in ULP or otherwise created a coercive atmosphere."

· When an employer decides to conduct a Struksnes poll to determine whether an incumbent union still has majority status, it must have "reasonable doubt" concerning the union's current majority status.  Allentown Mack Sales & Service v. NLRB (1998).

Bourne v. NLRB (2d Cir. 1964): "non-polling questions"

· Interrogation, not threatening, will not be held to be a ULP unless it meets fairly severe standards, including (1) employer's history; (2) reason and nature of the information sought; (3) identity of the questioner; and (4) place and method of interrogation.  See Blue Flash Express, Inc. (NLRB 1954).

Compare NLRB practice (which finds that employer requests for copies of written statements made to NLRB agents as per se § 8(a)(1) violations) with NLRB v. Martin A. Gleason, Inc. (2d Cir. 1976) (differing, when employer simply asked, but did not require and employees willingly complied).

4. Employer Economic Inducements: § 8(a)(1)
NLRB v. Exchange Parts Co. (1964): 
· Held that § 8(a)(1) prevents an employer from conferring economic benefits shortly before a representation election, where the employer's purpose is to affect the outcome of the election.  Prevents "the fist inside the velvet glove" tactic.

· Seeks to insulate collective bargaining from pressures of "calculated good will."

· Once granted, employers cannot rescind economic benefits, under the anti-retaliation provision under § 8(a)(4).

· If preparations to institute a benefit were developed before the time shortly before an election, it will probably not be a violation.  See Pedro's, Inc. v. NLRB (D.C. Cir. 1981).
5. Violence, Intimidation, Espionage and Surveillance of Union Activity: § 8(a)(1)
Violence and threats of violence to deter union organization is clearly unlawful.  See Mansfield Mills, Inc. (NLRB 1937) (finding violation where overseer offered whiskey if an employee would beat an organizer); Clover Fork Coal Co. (6th Cir. 1938) (employer-led reign of terror which included ordering union organizers out of town at gun point).

· 18 USC § 1231 ("the Byrnes Act") makes it criminal for interstate transportation of persons for the purpose of obstructing peaceful picketing over terms of employment, or collective bargaining [against Pinkertons and other professional strike-breakers].

Espionage and Surveillance are included under § 8(a)(1).  See Baldwin Locomotive Works (3d Cir. 1942) (confronting employer-practice of undercover agents who blacklist leaders).

· It is not necessary to prove that employees knew that they were being spied on, as long as they were actually spied upon.  See Nat'l Steel & Shipbuilding v. NLRB (D.C. Cir. 1998).

· Will find a violation even if the employer gives the impression that they have been subject to improper surveillance.  See Idaho Egg Producers (NLRB 1955).

6. Employer Responsibility for Anti-Union Conduct of Subordinates and Others
§ 2(2) substitutes the language of agency for "interest" in defining "employer."

· The intent was to make "employers responsible for what people say and do only when it is within the actual or apparent scope of their authority."

· Supervisors

· An employer is generally held responsible for acts and words of a supervisor, since they have actual and apparent authority to speak for the employer.  Even if employer gives explicit instructions to not interfere with union activities, it has a responsibility to communicate to its rank-and-file.  See Otis L. Broyhill Furn. Co. (NLRB 1951).

· Non-supervisory Employees

· The test is whether the employee (implicitly or explicitly) acts as an agent for the employer, generally within the scope of employment, regardless of whether the specific acts were authorized or forbidden.  See Nat'l Paper Co. (NLRB 1953).

· Non-employees

· An employer will not be held liable for local citizens' coercive conduct or statements AS LONG AS he refrains from "aiding, abetting, assisting, or co-operating."

· Even if the employer is not held liable, the Board may set aside an election if community outburst is so severe that employee free choice is compromised.

7. Employer Domination of Unions: § 8(a)(2)
Congress attached the "company union" problem by making it an unfair labor practice for an employer to dominate or interfere with the formation or administration of any labor organization or to contribute financial or other support to it.

· § 8(a)(2): "It shall be an unfair labor practice for an employer … to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it."
· § 2(5): "The term 'labor organization' means any organization of any kind, or any agency or employee representation committee or plan, in which employees participate and which exists for the purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours or employment, or conditions of work."
Problem of Successor Unions: employer-dominated unions are ordered "disestablished," and the NLRB has that the successor union is tainted with illegality of its predecessor unless the employer, prior to the formation of the successor union, has established a clear line of fracture between the two organizations, by publicly and unequivocally disestablishing the old organization and by assuring employees of their freedom from further employer interference with their choice of bargaining representatives.  See NLRB, 16th Annual Report 152 (1951).
· See Electromation, Inc. (NLRB 1992): Action committees composed of employees and management which discussed various issues [absenteeism, attendance bonuses, etc.] would constitute labor organizations, which could not be dominated by the employer.  Here, Electromation defined the committee goals, determined the composition of the Committee, and retained final authority over any recommendations.
Remedies for Illegal Assistance of Support Not Amounting to Domination: the Board will issue 'cease and desist' orders.  See NLRB v. Wemyss (9th Cir. 1954).
· See Bernhard-Altmann Texas Corp. (1961): recognizing a union as the exclusive bargaining representative, even though only a minority had authorized the union, constituted an unfair labor practice of illegal support (possible domination, too) under §§ 8(a)(1) and (a)(2).
· However, in the construction industry, an employer does not violate § 8(a)(2) by making a "pre-hire" agreement with an unassisted union.
8. Employer Discrimination Based on Union Activity: § 8(a)(3)
9. Proof of Motive in § 8(a)(3) Cases (Discrimination)
The NLRA forbids discriminatory treatment for the purpose of encouraging ("hiring stations or shops") or discouraging union membership ("discharging employers for § 7 activities").   See § 8(a)(3).   See also "HIRING HALLS" above.
1. The General Counsel has the burden of proving a violation of the Act by preponderance of the evidence.  See Miller Elec. Mfg. Co. v. NLRB (7th Cir. 1959)
2. Wright Line (NLRB 1980) (once the General Counsel proves by a preponderance of the evidence that the employer's action was based in whole or in part on antiunion animus, the employer will be found in violation unless it can prove as an affirmative defense that the adverse action would have been taken place even if the employee had not been involved in protected activities).
Proof of Motive: NLRB v. Great Dane Trailers Inc. (1967) (the Court recognized two categories of employer conduct: (1) extreme, "inherently destructive" of employee's right (may be proven without proof of improper motive) and (2) behavior that has a "comparatively slight" effect).
NLRB v. Town & Country Elec. (1995) (holding that full-time, paid union organizers constitute "employees" under the NLRA and that an employer violates § 8(a)(3) if it refuses to hire such individuals or terminates them once it learns of their union relationship).

For an example of a "runaway shop" as an unfair labor practice, see Garwin Corp. (NLRB 1965) and Textile Workers v. Darlington Co. (1965), although if an employer offers sufficient economic reasons for the plant removal, it may be difficult to establish wrongful purpose.  NLRB v. Rapid Bindery, Inc. (2d Cir. 1961).
10. Whipsaw Strikes, Defensive and Bargaining (Offensive) Lockouts

Multi-Employer Units: are not proscribed under § 9(b), but may be formed voluntarily and protected by Supreme Court decisions.  See Buffalo Linen Case (1957).
Whipsaw Strikes:  Imagine three employers: A, B and C. In a whipsaw strike, the Union would only strike employer A, the weakest link, to weaken the multi-employer (with the objective of changing A and forcing B and C to follow.  To preserve the unit, employers B and C may conduct a defensive lockout.
Buffalo Linen Case (1957) (holding that a defensive lockout to preserve a multi-employer unit was not an unfair labor practice).
NLRB v. Brown (1965) (held that consistent with § 8(a)(3), the other employers  in a multi-employer unit during a whipsaw strike may lay off their employees and temporarily replace them with replacement workers).

If some workers ask to work at the other employers and are no longer union members, the other employers may hire them, as long as the employer does not solicit or encourage their union resignations.  NLRB v. Martin A. Gleason, Inc. (2d Cir. 1976).

American Ship Building Co. v.  NLRB (1965) (held that the employer can reasonably anticipate a strike in spite of union assurances and could conduct a bargaining lockout by laying off its employees before strikes, as a means of bringing economic pressure to bear in support of the employer's position).
III. Representation Questions
1. Supervisors and Managerial Employees
Supervisory employees are excluded from the definition of "employees" under § 2(3) (("the term 'employee' … shall not include … any individual employed as a supervisor") and covered by the broad definition of "supervisor."

See § 2(11) ("the term 'supervisor' means any individual having authority, in the interest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to direct them, or to adjust their grievance, or effectively to recommend such action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but requires the use of independent judgment").

Managerial employees (those who are in a position to formulate and effectuate management policies) are excluded.  See NLRB v. Textron, Inc. (1974).

NOTE: domestic servants, agricultural laborers, and railway employees are NOT covered.
2. Independent Contractors
The Wagner Act did not contain any specific exclusion of independent contractors, and the Supreme Court held in NLRB v. Hearst Publications, Inc. (1944) sustained the NLRB's findings that newsmen selling paper at fixed spots on the streets were employees entitled to protection.  

But with the Taft-Hartley Act, Congress explicitly excluded independent contractors from the definition of employee.  See § 2(3) ("the term 'employee' … shall not include … any individual having the status of an independent contractor").

An independent contractor will be found where the record shows that the person for whom services are performed reserves control only as to the result sought.  On the other hand, where the record shows that control is retained over the manner and means by which the result is to be accomplished, an employer-employee relationship shall be found.  See NLRB, 23rd Annual Report 40 (1958).
3. Professional Employees

Professional employees (§ 2(12)) are entitled to a two-part election card: (1) asks whether they wanted to be included with regular employees and (2) asks whether the professional employees want to be represented by the Union.  See Leedom v. Kyne (1958).
4. "Shared Employees"
An employee might have two employers, and in these cases, one must determine whether both should count, and then if true, the employee must petition to be included in the bargaining unit.
5. Appropriate Bargaining Units: §§ 9(a) and 9(b)
Under § 9(a) , the collective bargaining representative designated by the majority of the employees in an appropriate unit is the exclusive representative of all the employees in that unit "for purposes of collective bargaining in respect to rates of pay, wages, hours of employment, or other conditions of employment."
Under § 9(b), it is the Board's responsibility to "decide in each case whether in order to assure to employees the fullest freedom in exercising the rights guaranteed by this act, the unit appropriate for the purposes of collective bargaining."
Factors include (1) "employees with similar interests shall be placed in the same bargaining unit"; (2) history of collective bargaining in the particular plant, industry, or craft, (3) geographical scope of the proper bargaining unit.

· If either a plant-wide or separate units would be acceptable, the Board will often let the workers vote on the matter.  See Globe Machine & Stamping Co. (NLRB 1937).

· The nature of prior employee organizations shall not be the controlling factor; § 9(c)(5)

§ 9(b)(1) qualifies including professional employees [see above] and § 9(b)(3) provides that no labor organization shall be certified as the representative of employees in a bargaining unit of guards if it admits to membership, or is affiliated with any organization that admits to membership, employees other than guards.
No one may petition the Board to recognize a multi-employer unit, but may be formed voluntarily.  Once established, an employer may withdraw only before bargaining for a new collective bargaining agreement begins.  See Bonnanno Linen Service v. NLRB (1982) (holding that such employer could not unilaterally withdraw from the bargaining unit based on a bargaining impasse).  Thus, the employer must give timely notice and act consistently against the multi-employer unit.  See NLRB v. Dependable Tile Co. (9th Cir. 1985)
6. Use of Authorization Cards to Obtain Union Representation: § 8(a)(5)
7. NLRB Elections
§ 9(c)(1) provides that, if a question of representation exists, the Board must resolve it through an election by secret ballot.

· Petition filed by employees (§ 9(c)(1)(A)) or employers (§ 9(c)(1)(B)).

· Union representation may be through either authorization cards (Gissel) or election.

§ 8(a)(5) states that "it is an unfair labor practice for an employer … to refuse to bargain collectively with the representatives of his employees," subject to § 9(a).

Cumberland Shoe Corp. (NLRB 1964): if the card itself is unambiguous (i.e. states on its face that the signer authorizes the union to represent the employee for collective bargaining purposes and not to seek an election), it will be counted unless it is proved that the employee was told that the card was to be used solely for the purpose of obtaining an election.

Joy Silk Mills, Inc. v. NLRB (NLRB 1949): an employer may lawfully refuse to bargain with a union claiming representative status through possession of authorization cards if he had a "good faith doubt" as to the union's majority status; instead of bargaining, he could insist that the union seek an election in order to test his doubts. 

· However, if the employer commits independent and substantial unfair labor practices disruptive of election conditions, OR if he knew through personal polling that the Union had a majority [the employer who conducts a poll and verifies a union's majority waives his right to an election and subjects itself to § 8(a)(5) bargaining order – NLRB v. English Bros. Pattern & Foundry (9th Cir. 1982)], the Board may withhold the election or set it aside AND then issue a bargaining order if the Union can establish that it had majority status at some time.

· The employer's subjective motivation is irrelevant; he is lawfully allowed to call for an election.

· The employer's ULPs must be sufficiently persuasive to preclude the holding of a fair election; insignificant ULPs will not suffice.

· Remedial bargaining orders are most frequently issued in cases involving § 8(a)(3) discharges of union activists, threats to layoff union supporters or to close unionized facilities, and similar "hallmark violations."
NLRB v. Gissel Packing Co. (1969): affirming Cumberland and Joy Silk.
8. Duration of the Duty to Bargain

Brooks v. NLRB (1954):

· Held that upon certification of the Union as the exclusive bargaining agent for a unit by the NLRB following an election or authorization card procedure, the Union enjoys an irrebuttable presumption of majority support for one year.

· Only in "unusual circumstances" will the NLRB overturn the irrebuttable presumption: (1) the certified union dissolved or became defunct; (2) a schism between the national and local union, or (3) the size of the bargaining unit fluctuated radically within a short time

NLRB v. Curtin Matheson Scientific, Inc. (1990):

· Held that after the first year, the Union maintains a rebuttable presumption of majority status, but at the time of refusal to bargain, the employer may overcome the presumption by showing either (1) that the Union did not in fact enjoy majority support, or (2) the employer had a "good faith" doubt founded on a sufficient objective basis, of the Union's majority support.
· Held that the NLRB may rightfully not adopt any presumption concerning the union sentiments of strikers' replacement, but it will determine case-by-case.

· An employer who refuses to bargain with the Union improperly violates §§ 8(a)(1) and 8(a)(5).
· SEE PROBLEM # 6.

IV. The Duty to Bargain

1. Exclusivity of the Bargaining Relationship

Emporium Capwell Co. v. Western Addition Community Organization (1975)
· Held that the Union is the sole collective bargaining agency for all covered employees, and the Union is elected and run based on majority status; the NLRA does not protect concerted activity by a group of minority employees to bargain separately with the employer over issues of employment discrimination. 

· Critical factors: (1) there was a collective bargaining agreement; (2) the Union was dealing with the matter through its grievance process, and (3) small minority was negotiating.

· Reasons for exclusivity and majority rule: (1) the Union is exclusive voice at bettering worker conditions, and factions would impede both collective bargaining and would place the Employer under an unreasonable burden of dealing with factions; (2) one Union is more efficient and workable; and (3) the strength of the Union is a united and collective voice.

· NOTE: that a Union's refusal to address grievances against racial discrimination or other complaints will be an unfair labor practice under § 8(b)(1).
· § 704 of Title VII (CRA of 1964) may protect employees' picketing here, but the same conduct is not entitled to affirmative protection from the NLRA.
2. Bargaining in Good Faith: Employers and Employees
§ 8(d): For the purposes of this section, to bargain collectively is the performance of the mutual obligation of the employer and the representative of the employees to meet at reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of employment, or the negotiation of an agreement, … and the execution of a written contract incorporating any agreement reached if requested by either party, BUT such obligation does not compel either party to agree to a proposal or require the making of a concession.

EMPLOYERS [§ 8(a)(5)]: It shall be an unfair labor practice for an employer to refuse to bargain collectively with the representatives of his employees, subject to the provisions of section 9(a).

NLRB v. General Electric Co. (1970): holding that "Boulewareism" [surveying employees and taking a "take it or leave it," widespread publicized stance of unbending firmness] is evidence that a party is acting in bad faith in violation of §§ 8(d) and 8(a)(5).
· This test is a totality of the circumstances approach, which adds to the analysis below 

· Look for attempts to bypass the Union [deal directly with employees] and to disparage its importance and usefulness in the eyes of its members.  In addition, look for other refusals to cooperate, even if they meet.

· Hard bargaining IS NOT bad faith [at some point, the employer may make a "fair and final offer." But an employer's substantive proposals may be treated as evidence of bad faith (such as absolute control over employer wages; little to no wage increase during inflation; an uncompromising management rights clause).

· Also, it is not bad faith for an employer to insist on lower wages and benefits if the employer has legitimate business reasons for its proposal.  See Goldsmith Motors Corp. (NLRB 1993).
Who May Bargain
· Each side may appoint whom it chooses to represent but obstruction by these representatives and a refusal to excuse them may constitute bad faith.  See § 8(b)(1)(B) ("an employer in the selection of his representatives of collective bargaining or the adjustment of grievances"); General Electric Co. v. NLRB (2d Cir. 1969) (recognizing the right of both parties "to choose whomever they wish to represent them in formal labor negotiations [as] fundamental to the statutory scheme").
· The exception to the rule is if there is personal ill will or a conflict of interest that create "a clear and present danger" to the collective bargaining agreement.
Bargaining for a Management Functions Clause: § 8(d)
· NLRB v. American Nat'l Ins. Co. (1952): holding that an employer asking for a broad management rights clause, which typically list such matters as promotions, discipline, wages, and work scheduling as the responsibility of management and excluding such matters from arbitration is NOT a per se violation of §§ 8(a)(1) or 8(a)(5), BUT an unreasonable one, which seeks to exclude subject matters at the core of collective bargaining [terms and conditions of employment including rates of pay, wages, hours] will constitute evidence of bad faith under § 8(d).

Supplying Information: § 8(d) and § 8(a)(5)
· NLRB v. Truitt Mfg. Co. (1956): an employer's refusal to turn over relevant materials during negotiations is a per se violation of §§ 8(d) and 8(a)(5).

· Wages: an employer must furnish all information necessary and relevant to the performance of the Union's collective bargaining responsibilities – wage data include jobs rates and classifications; time study data; merit increases; pension, benefits, and insurance information.

· Contact Information: an exclusive bargaining representative is entitled to a list of names and addresses of employees in the unit when this is necessary for effective negotiation or administration of the collective agreement.  Prudential Ins. Co. (NLRB 1968).

· Financial Data [sales and production figures]: employer need not divulge such information UNLESS he makes his financial position an issue in the negotiations by claiming that he cannot afford to pay.

· The Board has distinguished between an employer claim of present inability to pay (which triggers the duty to supply financial information) and an employer's projections of it future inability to compete (which does not).  Nielsen Lithography Co. (NLRB 1991).

Employer Unilateral Action
· NLRB v. Katz (1962): an employer's unilateral changes in the conditions of employment [merit increases, sick-leave policy, and wage increases] under negotiation regarding matters which are subjects of mandatory bargaining under § 8(d) is a violation of § 8(a)(5).
· An employer generally may not make unilateral changes in working conditions during collective bargaining until there is AN OVERALL IMPASSE as to the agreement as a whole.  Employer may declare an impasse when there is no realistic possibility that continuing negotiations would be fruitful and the parties are deadlocked, although impasses can change.
· An employer MAY implement upon impasse [after expiration of the old collective bargaining agreement] only a final offer which (1) is the product of good faith negotiations untainted by ULPs, (2) has been presented to and rejected by the Union, and (3) is implemented in a way that does not disparage the Union as collective bargaining representative.
· ONE exception is business necessity: it may enable an employer to institute unilateral changes, provided they are consistent with offers unaccepted by the Union.
Subject Matter for Collective Bargaining
· NLRB v. Wooster Division of Borg-Warner Corp. (1958): §§ 8(a)(5) and 8(d) establish the mutual obligation to bargain with each in good faith with respect to "wages, hours, and other terms and conditions of employment.  The duty is limited to those subjects, and within that area neither party is legally obligated to yield.
· As the subjects of mandatory bargaining ("plainly germane to the working environment"), the parties may bargain to impasse.  See NLRB v. American Nat'l Ins. Co. (1952).  Includes employee compensation [pensions, Christmas bonuses, employee discounts, recreation funds, discontinuance of dental and vision care, health insurance]; no strike clauses.  These must be discussed to agreement or impasse.
· On subjects of permissive bargaining, such as ballot (pre-strike votes) or recognition clauses, or benefits for retired workers, an employer may not refuse to enter into agreements on the ground that the agreement does not include some proposal which is not mandatory (terms/conditions of employment).
The Obligation to Bargain about Subcontracting, Plant Closings and Transferring Production
· Fibreboard Paper Prod. Corp. v. NLRB (1964): held that "subcontracting out" work is mandatory subject of bargaining under §§ 8(a)(5) and 8(d), so that employer may not unilaterally subcontract work without first meeting and discussing the decision and effects [severance pay or new employment] with the Union; an avoidance of the Union is a violation of §§ 8(a)(5).

· The type of subcontracting out – replacement of employees in the existing bargaining unit with those of an independent contractor to do the same work under similar conditions of employment – is a statutory subject to collective bargaining.

· This includes decisions to terminate a department, Town & Country Mfg. Co. (NLRB 1962); to consolidate operations through technological innovations, Renton News Record (NLRB 1962); to close a plant, Ozark Trailers, Inc. (NLRB 1966); the employer consolidates jobs and lays off unit employer (same work, fewer employees), Mid-State Ready Mix Div. (NLRB 1992); an employer wishes to alter its established practice of dividing work between union and non-union employees, Geiger Ready-Mix. Co. (D.C. Cir. 1996).
· Look to see if decision-making process is amenable to resolution through bargaining process (if entrepreneurial factors unrelated to the workforce, then the Union does not get to bargain).
· Other decisions, such as choice of advertising and promotion, product type and design, and financing arrangements have only an indirect and attenuated impact and are not covered.

· First Nat'l Main. Corp. v. NLRB (1981): holding that under § 8(d)'s duty to bargain in good faith "with respect to wages, hours, and other terms and conditions of employment," the Employer need not negotiate with the Union over its decision to close a part of its business, but may need to discuss the effects of the decision.
· Based not on the labor market, but overall profitability or better location.  Here, the company decided to close because it could not make a profit.
· Look to see if decision-making process is amenable to resolution through bargaining process (if an entrepreneurial factor or change in the scope and direction of the company, unrelated to the workforce, then Union does not get to bargain).

· However, if the shutdown is based on anti-union animus, see § 8(a)(3).

· Dubuque Packing Co. (NLRB 1991): the Board formulated new standards to determine whether the employer has to bargain about a relocation decision (when the employer usually plans to continue the same basic operations at the new location):
1. Initially, the burden is on the General Counsel to establish that the Employer's decision involved a relocation of unit work unaccompanied by a basic change in the nature of the Employer's operation.  If successful, then prima facie case of mandatory bargaining.

2. In defense, the Employer may rebut by showing (a) the new work is significantly different; (b) the old work is being discontinued and not transferred; (c) the decision involves a change in scope and direction of the enterprise; 

3. OR (a) that labor costs (direct/indirect) were not a factor in the decision [i.e. bargaining is not needed because no resolution through bargaining] or (b) even if labor costs were a factor in the decision, the Union would not have offered labor cost concessions that could have changed the employer's decision to relocate [i.e. the costs of continuing business were so high that the employer was compelled to move].

4. In UNUSUAL circumstances, there may be exigent circumstances justifying an exception.
UNIONS [§ 8(b)(3)]: It shall be an unfair labor practice for a LABOR ORGANIZATION or its agents to refuse to bargain collectively with an employer, provided it is the representative of his employees subject to the provisions of section 9(a).

Union Actions during Bargaining

· NLRB v. Ins. Agents' Internat'l Union (1960): held that Congress under § 8(b)(3) had not empower the Board to pass judgment on the legitimacy of any particular economic weapon used in support of genuine negotiations, but it may order the cessation of such action if it in effect is a refusal to negotiate, or which directly obstructs or inhibits the actual process of discussion.
3. Limits of NLRB Authority to Regulate Good Faith Bargaining 

4. Remedies for Bad Faith Bargaining

· H.K. Porter Co. v. NLRB (1970): held that while the Board does have power under the Labor Management Relations Act … to require employers and employees to negotiate, it is without power to compel a company or a union to agree to any substantive contractual provision of a collective bargaining agreement.  See § 8(d).
· J & C Towing Co. (NLRB 1992): even where an employer signals a refusal to compromise, makes no effort to reach agreement, and offers a status quo proposal which amounts to bad faith bargaining in violation of § 8(a)(5), the employer CANNOT be ordered to cease and desist from making such a proposal because "no party can be required to agree to any particular substantive bargaining proposal."
· Ex-Cell-O Corp. (NLRB 1970): § 10(c) allows the Board to remedy unfair labor practices by ordering the persons committing them to cease and desist from their unlawful action and issue the usual bargaining order, but it does not allow punitive damages under the provision which reads "and to take such affirmative action including reinstatement of employees with or without back pay, as will effectuate the policies of this Act …"
· The conventional Board remedy for an employer violation of § 8(a)(5) is a cease-and-desist order and an affirmative order for the employer to bargain collectively with the majority representative of its employees.

· The usual "cease-and-desist" order is an inadequate remedy for an employer's "clear and flagrant" violation of its bargaining duty; but the Court remanded for an appropriate remedy, which might include back pay and other fees associated with the employer's practices.
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