1. Background

a. §10(a) of NLRA: NLRB is empower to prevent any person from engaging in ULP (listed in §8) affecting commerce ( broadly interpreted. [p2]
b. To prove ULP

i. Gen. Counsel always has initial burden of proving prima facie case by prep of evid §10(c)  [p12/13]
2. Organization §8(a)(1) ULP

a. ER interference, restraint, coercion of ees in violation of §7 rights [right to engage in/refrain from self-org/coll barg/other concerted activities]. [p3]
b. §8(a)(1) violation when §8(a)(2),(3),(4) or (5) violation bc those activities always coerce/restrain ees in exercise of their rights.[p3]
c. Access by non-ees [Lechmere] [p3]
d. Solic/Dist by EEs 
i. Work/Non-Work [p4]
ii. E-Mail [p5]
iii. Impact of Solic for non-union activity [p5]
iv. Off-Duty EEs [p5]
v. ER may engage in anti-union campaign and not allow pro-union time [p5]
3. Anti-Union Speeches/§8(c) ( violate §8(a)(1)
a. ER may freely express anti-union views [p6]
i. if no threat of benefit or reprisal [p6]
ii. if not within 24hrs of election [p6]
b. ER may make predictions: IF valid and address issues out of er’s control [p6]
4. ER Activities §8(a)(1)

a. ER interrogation lawful unless interferes w/§7 [p7]
b. Non-Polling Questioning of EEs [p7]
c. ER secret ballot poll (Struknes) [p8]
d. Conferral of Benefits [p8]
e. Contingent remedy of grievances [p8]
f. Bringing Retaliatory Lawsuit [p8]
g. ER Violence, Intimidation, Espionage, Surveillance [p9]
h. ER responsibility for subordinates: Wagner Act [p9]
5. ER Domination of Labor Org/ER Support of Minority Union §8(a)(2) ( violate §8(a)(1)

a. Definition of Labor Org [p10]
i. (1) committee, (2) ees participate, (3) dealing w/er, (4) about working cond [p10]
b. ER Dom of, Interference w, Contribution to Labor Org ( [p10]
i. Rise to? [p11]
c. ER support of minority union [p11]
6. ER Discrimination on Basis of Union Activity/Hiring Halls §8(a)(3) ( §8(a)(1)
a. GC Burden of Proof  §10(c)

i. ER engaged in anti-union discrim [4 elements]  [p12]
ii. Mixed Motive [p13]
iii. ER Discrim of Union Agents [p14]
iv. ER Discrim in Hiring [p22]
b. ER Appeal of Bd Decision [p14]
c. Hiring Halls

i. Exclusive Hiring Halls 

1. If don’t admit non-union ees ( violate §8(a)(1),(3) & §8(b)(1)(A),§8(b)(2) [p14]
ii. Remedy for Illegal Hiring Hall

d. Agency Shops

i. Financial Core Option [p15]
1. Only pay dues germane to coll barg [p15/16]
ii. Full members pay full dues [p17]
e. Remedy for ULP: backpay + interest; 10(j) injunctions rare [p17]
7. No Labor Org/Strikers/Lockouts/Strike Problems

a. No Labor Org

i. ER violate §8(a)(1) if GC proves restrained concerted and protected activity [p18]
b. Protected under §7 

i. Investigatory Interview Procedure IF union (Weingarten) [p19]
c. Not protected under §7

i. EE violation of CBA not protected [p19]
ii. Partial Strikes not protected [p19]
iii. Drawing wage and disparaging product not protected [p20]
d. ULP Strikes v Economic Strikes [p20/21]
e. Lockouts/Plant Closings [p21]
f. Proof of Motive for §8(a)(1) and §8(a)(5) [p22]
g. Strike Violence/Oral Threats [p22]
8. Special Treatment under NLRA
a. Excluded

i. Indep K [p23]
ii. Supervisors [p23]
iii. Managers [p23]
iv. Nurses [p24]
v. Confid EE [p24]
vi. Agri Laborers, Interns, Residents, Hospitals [p24]
vii. Grad TAs [p24]
b. Included w Special Proc for bargaining unit

i. Professionals [p24]
ii. Guards [p24]
9. Bargaining Unit, Elections, Bargaining Orders

a. Appropriate Unit [comm. of interest] determine Coll Barg Rep §9(b)/9(a) [p25] 
i. Professionals/Guards [p24]
ii. Temporary workers and employees IF user employer agrees [p25]
iii. Craft Severance [p25]
b. ER has multiple plants [p26]
i. Both single plant (union prefers) and a unit of all plants (ers prefer) are presumed appropriate upon the filing of a petition [p26]
ii. Moving workforce to new location ( separate unit; if majority of moved ees were already in same unit, bd requires er continue to recognize the union at new facility [p26]
c. Multiple ER Units
i. 1 er unit is presumptively appropriate
ii. Establish contested claim for a multi-er unit: History of coll barg [p26]
iii. Scope [p26] of unit and Withdrawal from multi-er unit [p27]
d. Establishing Representative Status §9 Governs [p27]
i. RC Petitions by Union 9(c)(1)(A) / RM Petitions by ER 9(c)(1)(B)

1. Union needs auth cards from at least 30% of bargaining unit to file 

2. Union needs majority of ees within bargaining unit to win

ii. RD Decertification Petitions by EEs 9(c)(1)(A)(ii)
iii. Election Campaign
1. ER can express views under §8(c), if not coercive, promises, threats [p27]
2. Bd won’t evaluate campaign lit [p27]
3. Sample Ballot must be posted before election [p27]
4. ER can’t make “captive audience” speech w/24hr of election or violate §8a1 [p28]
iv. If union loses election, can file objection that campaign prop violated §8(a)(1) and prevented ees from having free choice. If successful, election set aside and new one held.  

1. ER can’t suggest won’t bargain in good faith or give new benefit [p28]
2. If argue misrep, Bd will only set aside election if misrep of ballot [p28]
3. Labor Org must file ULP charges and time election objection [p29]
e. Granting Bargaining Order w/o an Election

i. ER commits himself to authorization process by looking at auth cards [p29]
1. ER SHOULD say don’t want to look at cards, leave, will hold secret ballot election (sec ballot election better [p28]; “EE Free Choice Act” controversy [p29])
2. Can’t hold secret ballot election and Union can get bargaining order 

a. UNLESS ER challenges validity of card

i. On Cumberland Shoe grounds (ees thought cards would only be used to obtain election) [p28] OR

ii. By showing signatures forged/signer coerced [p29] 

ii. ER committed (1) sufficiently serious ULP to preclude holding of free election AND (2) union obtained majority of valid election cards (Gissel: ER good faith irrel) [p29]
10. After Union Certification: Duration of Duty to Bargain §9

a. ER contesting union’s majority status

i. Upon certification by the NLRB as the exclusive bargaining agent for a unit of ees, a union enjoys an irrebutable presumption of majority status for 1 yr §9(c)(2) [p30]
ii. After the yr, there is a rebuttable presumption that union has majority status that can be refuted w/obj evidence [p30]
1. Need serious doubt: (1) reasonable basis in fact (2) good faith doubt
b. Major Restrictions on when a rival can petition for election [p30]
11. Injunctions and Picketing
a. Norris-LaGuardia Act: Withdrew from Federal Courts authority to issue injunctions except in serious cases of strike violence [p31] or where authorized by statute (NLRA §10(h)) [p32]
b. Permissive/Discretionary Injunctive Relief §10(j) [p32]
i. If temp relief or restraining order is necessary to preserve status quo pending hearing, or very serious ULP, and Board can go to District Court where (1) ULP occurred (2) Where er doing business, or (3) in US District Court of Columbia (which has plenary juris), to seek this discretionary relief. [Often used when §8(a)(3), sometimes §8(a)(5)] [also p47]
c. Mandatory Injunctive Relief §10(l) [p32]
i. If probable cause of serious ULP, Bd is req’d to go to FedCt to seek an injuction
1. Only applies to §8(b)(4) [secondary boycott provision]; §8(b)(7) [organizational/recognitional picketing]; §8(e) [hot cargo provision]

2. Rationale: Congress deemed that in these cases, there must be immediate steps taken to stop illegal activity or er will go out of business.

d. Constitutional Protections by State Courts [p33]
i. Injunction may be issue by state courts when an activity violates a declared state policy
12. Union Discipline may violate §8(b)(1)(A) [p34]
a. Can fine full-fledged ees for violating union rules [p34]
i. Bd can’t assess fines, state courts can on k law [p34]
ii. Union members have absolute right to resign (even to avoid fines) [p35]
1. Resignation effective at 12:01 am day following postmark [p35]
b. Can’t fine financial core members [p35]
c. Can’t impose penalty for filing ULP [p34]
d. When union member files decert petition: union can expel; union can’t fine [p34]
13. Limits on Recognitional/Organizational Picketing §8(b)(7)

a. A union that IS NOT certified can’t picket when §8(b)(7) [p36]
i. (A) Another union lawfully recognized [not minority union]

ii. (B) Valid election held within 12 mths

iii. (C) Picketing exceeds 30 days and no representation petition has been filed [details]

1. Bd will permit picketing for recognitional/organizational purpose for longer than 30 days IF Picketing [p37]
a. Addressed to public and is truthful [saying no k w/labor org]

b. Doesn’t induce others or stop deliveries/services §8(b)(7)(C)
b. Area Standards Picketing NOT subject to §8(b)(7) [p37]

c. Distinguish informational picketing of struck product protected by §8(b)(4) (Safeco) [p41]
14. Secondary Pressure §8(b)(4)(ii)(B)
a. Neutral can bring damages [38]
b. Picketing at 2nday ER when Common Situs (Prim/2ndary) ERs working at same site (Dry Dock) [p38]
i. Can picket at site of secondary er if meet 4 reqs to be considered primary picketing.
c. Can’t bring pressure on a neutral General Contractor to take action against Subcontractor [p39]
i. Separate entities and likely a secondary boycott bc didn’t satisfy Moore Drydock.
d. Picketing Reserve Gate of Struck ER may violate §8(b)(4) [p39]
i. IF indep k doing specialized work not related to primary focus of business 

15. If Ally Doctrine applies [primary giving off struck work] no violation of §8(b)(4)(ii)(B) [p40]
a. If neutral is performing struck work, a strike will not be considered a secondary boycott

i. Distinguish btwn regular supplier and someone picking up struck work.  

16. Following Struck Product & Handbilling §8(b)(4)(ii)(B)
a. EEs can follow struck product IF advising public product being produced by someone ees have dispute with [Tree Fruits] UNLESS 
i. Product Picketing is reasonably expected to threaten neutral party with financial ruin [p41]
b. Handbilling always permissible bc protected under publicity proviso of §8(b)(4) [distinguish from picketing] [p41/42]
17. Requests to Secondary ERs permissible §8(b)(4)(ii)/Hot Cargo Agmt §8(e)

a. Union may make requests of secondary ers IF don’t ask them to cease work [p42]
b. Hot Cargo Agmts (agmt btwn union and er where er agrees to cease doing business with other er) Violate §8(e) and §8(b)(4) bc has secondary effect.  [p42]
i. UNLESS it’s a work preservation agmt

18. Collective Bargaining

a. §8(d) Requirement to bargain in good faith [p43]
i. If party wants to change the CBA, requirements under §8(d) [p43]
b. Exclusive Representation and Majority Rule [p44]
i. Union represents everyone in bargaining unit, regardless of whether indiv ees voted for union.  §9(a)
1. EEs can’t circumvent collective bargaining process or their activities won’t be protected under §7.   [Picketing normally protected under §7]
ii. Union must represent fairly or breach duty of care required in §8(b)(1)(A)
c. Evaluating good faith bargaining

i. If er violates §8(a)(5) [p45]
ii. If union violates §8(b)(3) [p45]
iii. Look at totality of circumstances [nothing dispositive] [p45]
1. Boulewarism

2. Surface Bargaining

3. Regressive Proposals

iv. Bargaining for Management Functions Clause isn’t per se violation of §8(a)(5) [p46]
1. Must apply 8(d)

a. If mgmt asking for something unreasonable [sole control over wages], then may violate §8(a)(5) by not acting in accordance with §8(d)

v. Can use economic tactics without violating §8(a)(5) or §8(b)(3) [p46]
d. Party has absolute right to determine who will be on bargaining committee §8(b)(1)(B) [p46]
i. Refusal to bargain violates §8(a)(5) or §8(b)(3)

1. Exception: If ppl create clear and present danger to bargaining process

e. Remedies for Violation of Duty to Bargain in Good Faith
i. Bd can’t require implementation of provisions §8(d) [p47]
1. Can apply k law 

ii. Cease and Desist order and Affirmative Order for ER to bargain collectively w/majority of ees.

iii. Injunctive Relief under §10(j) 

1. If temp relief or restraining order is necessary to preserve status quo pending hearing, or serious ULP, and Board can go to District Court where (1) ULP occurred (2) Where er doing business, or (3) in US District Court of Columbia (which has plenary juris), to seek this discretionary relief. [Often used when §8(a)(3), sometimes §8(a)(5)] [p47]
2. Reinstatement/Cease and Desist Order, if win hearing, then grant backpay

iv. If statute doesn’t provide for litigation expenses, can’t be awarded [p47]
f. Unilateral Action Before Impasse §8(a)(5)

i. If topic is mandatory subject of bargaining under §8(d) and pertains to conditions of employment, unilateral change violates §8(a)(5) and §8(a)(1) [p48]
1. Exception: Econ Exigency/CBA Silent [p48]
ii. If permissive subject of bargaining er can unilaterally implement
g. ER must supply relevant info under §8(d) or violate §8(a)(1),(5) [p49]
19. Subject Matter of Collective Bargaining
a. §8(a)(3),(5),§8(d) require discussion of mandatory subjects over which parties may bargain to an impasse [p50]
b. Determining whether er must bargain about a decision affecting employment, or merely the effects
i. If decision substlly changes scope/direction of business/or closes business ( bargain about effect. or violate §8(a)(5),(1).  [p51]
1. Can’t just set-up alter-ego

ii. If decision affects employment and not a subst’l change, it’s a mandatory subject of bargaining §8(d) and must bargain about decision and effects.  [p51]
c. Bargaining about decision to relocate [p52]
d. Remedies Board should provide when er implements changes w/o fulfilling duty to bargain [p52]
i. Reinstatement w/backpay

ii. Order resumption of discontinued activities unless improper under §10(j) bc would impose undue hardship
