Legislation—Fall 2003

Professor Block

I. Theories of Statutory Interpretation

A. Early Approaches

1. Pre- 1900’s  “Eclecticism”—statutory interpretation was decided on a case-by-case basis.  There was no real rules or overarching theories laid down. 

2. General fidelity to legislative intent, but Courts would consider  evidence of intent through text, canons of construction, common law, circumstances of enactment, priciples of equity, etc.

3. Mischief Rule

a. What was CL before making of statute?

b. What was the mischief/defect for which the CL did not provide?

c. What remedy did legislature give?

d. What is the true reason for the remedy?

**Judges should construe statute to suppress mischief, advance remedy, and add force and life to the cure and remedy.

4. The Golden Rule (p. 674, top)

a. Focus on 

5. The Literal Rule

a. Similar to New Textualism—plain meaning should be given (even if an absurd result would be reached).  Court should not even consider wiseness/appropriateness of policy, but just enforce statute as written.

b. Leave it to the legislature to set it right if they don’t agree w/construction given

B. Intentionalist

1. 1900-onwards: “Intentionalism”—emphasizes original legislative intent as the foundation of interpretation

2. Use of legislative history in divining intent

a. “General Intent”: Court looks to the general goal of the law, tailors the text to meet that goal

b. “Specific Intent”: What did legislature think/intend it was doing as to the particular issue?

3. Two fundamental inquiries

a. If the interpreter has clear evidence of specific intent, follow that.

b. Because strong evidence of actual intent is often missing, interpreter must use an imaginative reconstruction of legislative intent.  Interpreter should put himself in the shoes of the enacting legislature, examine available historical evidence against a background of assumptions about the legislature.

****STATUTORY TEXT is ALWAYS important as the BEST INDICATOR of legislative intent****

4. Criticisms of Intentionalism

a. Legislative intent is incoherent or undiscoverable

b. It is not the legislature’s job to impose their own will on the people, so we don’t care what they “meant.”  Holmes: This is “a government of laws, not men”—therefore, we should only determine what the words used by Congress meant

C. Purposivist

1. 1930’s-onwards: “Purposivist”—Legal realists developed the doctrine as a factor of their belief that original intent is an incoherent concept.  Instead, purposivists focus on the purpose of the statute.

2. Hart & Sacks: a court should

a. Decide what purpose ought to be attributed to the statute

b. Interpret the words of the statute so as to carry out the purpose as best it can, making sure, however, that it does not give the words either—

1) A meaning they will not bear

2) A meaning which would violate any established policy of clear statement

a) Words marking boundary btwn. criminal/noncriminal conduct should speak w/ more than ordinary clearness

b) Court shouldn’t interpret statute as directing a departure from a generally prevailing principle or policy of law unless it says so clearly (esp. when question is constitutional)

3. Purposivists try to get to the reasons for adoption of the statute (similar to the “mischief” rule from above)

D. New Textualist

1. 1980’s-onwards: New Textualists criticize purposivist approach for engaging Courts in inappropriate policy analysis.  Seeks to return statutory interpretation to a simple textual analysis.

2. New Textualists criticize the use of legislative history in statutory interpretation (Committee reports are particularly troublesome to new textualists)

a. They doubt that legislative intent is something that can ever be divined from history, or even that it exists. (Pluralist view of legislative process)

b. This amounts to the “unenacted intent” of legislators being given the force of law

c. How do we know how many legislators supported a particular view expressed in legislative history?

d. Potential for disingenuous behavior by legislators (planting a seed in legislative history for evidence of intent when they know they’d have a hard time getting it in statute).  Scalia says affecting the Courts is today the primary purpose of pre-legislative actions by Congressmen.

3. Roscoe Pound’s criticism of textualism ( it is actually a form of intentionalism because text on its own has no autonomous meaning.  Therefore when one interprets text, what one is really doing is taking the text as good evidence of legislative intent, and it should be supplemented by other evidence, if available

a. He calls other approaches “spurious interpretation”: revising statutes to promote justice( which is not always illegitimate

4. **Does not always involve strict plain meaning…Sometimes Court will ‘rewrite’ the statute (Green v. Bock Laundry).  When doing so, there is an attempt to give the words the most consistent interpretation that  (Scalia would also allow courts to correct scriveners errors)

a. Is most in accord w/ context and ordinary usage,

b. Is most compatible w/ surrounding body of law, and

c. Will not give the words “a meaning they will not bear”

***Scalia, when rewriting, tries to do “the least violence to the text”**

5. Judges should not engage in common law type analysis and application for statutory cases.  In a democracy, judges should be constrained by the duly enacted statutes in their interpretation—goal is not to reach some ideal notion of “justice” in each case.

a. Scalia criticizes intentionalist theory as all too often leading simply to the preferred result of the interpreter (Looking over the cocktail party and picking out your friends)

b. He says when judges try to figure out what legislature intended, they often end up just making a judgment about what they should have meant.

c. This is especially so when the cases involve very emotional issues (he thinks judges more likely to construe intent/purpose as their own opinions).  “I worry more about the cases where I agree with the outcome than those where I disagree.”

6. Scalia says textualism is not “strict constructionism” or “nihilism”

a. Text should not be strictly or leniently construed

b. Instead, he advocates “reasonable” construction—containing all that a statute fairly means

c. Textualism is also wary of presumptions and canons of construction—fearing that they too often tend to a prticular result (not all though- accepts traditional ones like rule of lenity, and others such as requirement of clear statement for congressional abrogation of state immunity as rules of thumb)

d. Scalia focuses very much on COHERENCY of the law (mainly horizontal)

7. New Textualist as compared to Theories of Legislative Process

a. Most likely proceduralist/institutionalist

b. Also shares same skepticism of legislature as Public Choice theorists

c. Very anti-civic republican view of reality (however, if implemented fully, there is the suggestion that Congress may be encouraged into conforming to the civic republican techniques)

8. Challenges to New Textual Approach

a. Factual

1) Scalia says members of Congress don’t read committee reports, they contain ‘planted’ legislative history, they don’t reflect legislative intent

a) Possible that members are more likely to read committee reports than the actual bill

b) Scalia’s Counterargument: he doesn’t care if they read the bill—under the constitution it is presumptively valid if enacted.  However, Committee Reports’ only claim to validity is as a representation of legislative intent, which he refutes.

b. Burdensome

1) Congress shouldn’t be required to think of everything.  Negative results:

a) More complicated legislation

b) Overwhelming time commitment

c) If one thing is overlooked, assumption will be it was left out on purpose

c. Partnership

1) Judges/legislators are partners in an enterprise (civic republican view)

E. Old Textualist

F. “Best Answer” (Pragmatic Theories)

1. In interpreting statutes, a theory grounded on more than one consideration is preferable to one of the “foundationalist” theories (textualism, intentionalism, purposivism).  Rationale

a. Statutory interpretation is to a certain extent policymaking.  Other theories seem to deny this fact.  Therefore, it should be based on more than a single consideration.  Interpretive process should be creative, not mechanical.
b. Interpretation will usually be a choice between several competing answers.  The right choice is not ‘objectively’ determinable under any theory (despite what they say), and will involve political assumptions by judges.  Therefore, it is more desirable that judges consider multiple approaches.

c. When interpreters make decisions, they are not driven by a single value, but instead by multiple values ( “web of beliefs”.  Reasoning and decision-making will depend on the context of the case and the relative strength of each consideration.

d. Legal arguments are more successful when they are cable-like (strength of various arguments woven together), than when they are chain-like (only as strong as the weakest argument)

2. Funnel of Abstraction

a. Current Policy

b. Evolution of the Statute

c. Legislative Purpose

d. Intent

1) General

2) Specific

e. Statutory Text

**This is supposed to be a model showing how judges interpret statutes.  Abstraction is highest at the top, decreases as we go down.  Level of authority is highest at the bottom.*** 

II. Theories of Legislative Process

A. Pluralist  (includes Civic Rebublican, Public Choice)

1. Pluralist conception ( legislation is a conflict between competing interest groups

a. Optimistic: Fair playing field, all sides make their arguments, the best group wins.  Marketplace model ( End result is fair, often in the best public interest

b. Pessimistic: Playing field uneven, best results not always achieved.  Those with the most means have the most influence and bargaining power.

c. ***Both of these theories agree that Interest Groups are the prime players, government is a means to achieve solutions to disputes

2.  Republicanism: idea of the legislature as a “deliberative body” as envisioned by the Framers. 

a. Republicanism involves notions of ‘civic virtue’, public dialogue and deliberation

b. “Classical republicanism” ( Town meeting, direct democracy.  Madison thought the only thing necessary was an educated citizenry.  Heavy focus on education, virtue, citizenship

c. Madison saw Congress as a much larger version of a town meeting ( very republican conception

1) Checks and balances were a way of protecting against over-reaching/corruption

2) Civic republicans very concerned with pre-vote deliberation, compromise, etc.  Not so much the voting procedure

d. So, while civic republicans believe the object of government is the selection of preferences, pluralists believe that the preferences are already decided, it is government’s job to mediate the struggle and aggregate the preferences

1) Civic republicans—Congress as deliberative body.  Focus on debate, deliberation.  Decisions made through compromise, deliberation.

2) Pluralists—Nothing is actually decided on the floor.  Minds are already made up, motivated by interest group policies

3) One can accept the pluralist structural vision, but acknowledge that minority rights may be trampled.  Therefore, some things should be declared off-limits to government

4) Also, if we accept the pluralist theory, we might be OK with allowing the legislative process to balance the interests of the groups (market theory/ “optimistic pluralist”)

a) Optimistic pluralists also consider the intensity of the interests involved (not just a math problem)

b) 
Is “Hard-look doctrine” a solution?

3. Sunstein article

a. Courts use a republicanism rhetoric, but in practice seem to exercise a pluralistic policy

b. He thinks through a more active judiciary, courts should return towards republicanism

1) Courts should strike down statutes whose process seems very interest-group driven.  Legislature will have to respond out of fear of having laws constantly invalidated

4. Other criticisms of pluralist theory

a. Some interests may not be represented at all.  If pluralist model holds true, unfair laws will result

b. Free-rider problem causes underrepresentation of public interests

1) So, smaller groups may actually be more likely to organize, gain benefits over the underrepresented, disorganized public

5. Public Choice Theory

a. Hybrid theory (law, poli.sci., economics)

1) “Economic study of non-market decision-making” (application of economics to political science)

b. Analysis of legislature’s collective decision-making (uses economic theories to figure out when interest groups will exert the most influence)

1) Quadrant I (majoritarian politics ( distributed benefits/distributed costs)

a) Demand: Consensual (everyone benefits, everyone pays)

b) Stimulus: Community need/need for public good

c) Supply: No bill/symbolic action OR essential action (depending on degree of community need)

d) Examples: General defense and tax laws, national security

e) Barriers: Community values

***Not much legislation in this area***

2) Quadrant II (entrepreneurial politics ( distributed benefits/ concentrated costs)

a) Demand: Conflictual

b) Stimulus: Executive ideology, major events

c) Supply: Delegate

d) Exs: Civil Rights Act? Clean Air Act? (Although these could be seen as having the pasts distributed through being passed on to consumers)

e) Barriers: Interest Groups

***Interest Groups are far more successful at blocking legislation than passing it.  So they’ll be successful in this area

3) Quadrant III (Client Politics ( concentrated benefits/distributed costs)

a) Demand: Consensual “by default” (weakness of opposition)

b) Stimulus: Special Interests

c) Supply: Self-regulation, subsidies

d) Exs: Farm subsidies, military contracts, special tax legislation

e) Barriers: Principle or “divide & conquer”

4) Quadrant IV (Interest Group Politics ( concentrated benefits/concentrated costs)

a) Demand: Conflictual

b) Stimulus: Special Interests, Necessity

c) Supply: No action, delegation

d) Exs: Labor regulation

e) ***Most action exists in Quads. III and IV***

**This model doesn’t consider passion of preferences, so some oppositions may win out if they are passionate, can overcome free-riders***

B. Proceduralist/Structuralist

1. Focus is on government structure/procedure

2. Vetogates (Proceduralist)

a. Structural/procedural hurdles a bill must get through in order to be enacted

b. Some are constitutionally imposed, but there are many “vetogates” created by the structure and rules of the House and Senate

1) committees

2) chamber consideration

3) filibuster

4) veto in second house

5) amendment/defeat during conference committee

6) Presidential veto

c. How Should existence of vetogates influence interpretation of statutes?

1) Acknowledge views of gatekeepers carry more weight, perhaps examine them more

2) Consultation of certain types of legislative history

3) Design of whole process is clearly in favor of the status quo, so maybe in judicial review there should be a presumption in favor of the status quo

3. Liberal Theory: Statutes should be hard to enact

a. Framers requirements of Bicam. & Present., presidential approval made sure that it is difficult to pass bills

b. However, these protections will not only prevent bad laws, but will impede good laws as well. (Civil Rights Bills)

c. May not reflect an accurate view today in the post-New Deal state

4. Republican Theory: The Deliberative Value of Process

a. Procedures are the way to shape public deliberation to create better laws serving public good.

b. Difficulty of enacting laws ensures that only well thought out laws get through

c. Importance of DELIBERATION
d. Best criterion of sound legislation is whether it is a product of a sound process

e. Arrow’s Theorem—theorem used by pessimistic public choice scholars who argue that majority voting systems inevitably will arrive at an irrational, arbitrary result.

1) “Cycling”: depending on the structuring of voting alternatives, in some situations a law that has no more claim to majority support than another law will be enacted

2) Those who control the agenda (Committee chairs, etc.) can manipulate the results

f. Responses to Arrow

1) Only arises in certain unique circumstances

2) Assumes there is no deliberation, simply sincere voting—problem can be avoided by strategic voting

3) Structure-Induced Equilibrium—2 political parties can narrow the choice down to 2

4) Most issues fall on an ideological spectrum, will naturally move toward the middle and a centrist solution will be reached

a) So maybe in looking at legislative history, courts should try to identify “median legislator”, look at his statements more carefully than those of committee or bill’s sponsors

C. Institutionalist Theories

1. Focus: Dynamic view of legislative process, interdependence of players in the process, effect of anticipated responses

a. In statutory interpretation, Court may not necessarily go with intent of enacting Congress, but rather how current Congress would interpret law

b. Supports the idea of the “privileged status quo”

c. Game Theories

2. Art. I § 7 Game

a. Consider preferences of President, Senate, House and Status Quo on an equilibrium

b. Easy to see at what point different parties would be willing to compromise, settle for less than what they wanted; where president’s veto threat is real; and the importance of the preferences of the pivotal voter (to override presidential veto)

3. Statutory Implementation Game

a. Legislators must also consider and anticipate responses of Courts to their legislation—this will shape their decision making

b. Also admin. agencies, executive interpretation

c. Congress may go back and amend a bill after seeing it interpreted by Courts, admin. agencies 

III. Judicial Dilemmas

A. Obvious Mistake

1. Shine v. Shine: Purposivist approach to mistake question.  An interpretation may be w/in letter of law, but contrary to its “spirit”

a. Court looks to legislative history, general policies of bankruptcy/family law to figure out the purpose of the statute.

b. Subsequent legislative history used as evidence of prior legislative intent

2. “The Dog Didn’t Bark”

a. Quote used often to show that there is evidence of mistake.  If a statute that seems very contrary to established policy is passed, seemingly w/o objection, courts might assume a mistake got by Congress

B. Absurd Result

1. Disagreement over degree to which “spirit of the law” should be looked to: Should exceptions be made when a law is inconsistent w/ “public norms” or only when it would lead to an “absurd result”?

2. Purposivist theory:

a. Respect for Legislature: Courts should assume that legislature intends to adopt constitutional laws, if new const’l norms raise trouble, Courts should trim statutes back a little bit—as long as the “judicial surgery” is not too radical and doesn’t undermine statutory goal.

b. Hart & Sacks “clear statement”—courts should always interpret laws as sticking to the public norms unless they clearly depart (esp. when norms are const’l ones)

3. Textualists might argue that law should just be invalidated.  However, even Scalia is willing to do a little statutory modification in some situations that might present an unconstitutional result otherwise (Green v. Bock Laundry)

C. Unanticipated Result/Harsh Outcome

1. Speluncean Explorers

a. Textualist—must interpret statute as it is literally written.  Ds are guilty of violation

1) Solution: Call on executive branch to grant clemency (Institutionalist view of legislative process—executive has power to grant clemency for just such situations, but power should be left there, not utilized by judges

2) Another textualist view: just find Ds guilty, don’t appeal to executive for clemency, which would be a confusion of government functions. (Proceduralist view of leg. process)

b. Purposivist approach—look to the reasons for enactment of statute: deterrence against murder

1) Exception can be carved out here b/c convicting Ds wouldn’t serve purpose of statute (i.e.- there is no way to deter this type of behavior)

IV. Themes

A. Static vs. Dynamic Approaches

1. Interpretation in light of Changed Circumstances

a. If changes in social context (that legislature couldn’t have anticipated) occur, Legal Process Theory says interpreter should look at the underlying intent behind the directive (general intent), allow judge to carve out exceptions

b. If changes nullify the directive altogether, same theories would apply.  Judge should try to be consistent with the general intent (which no longer is satisfied by the directive), find ways around it.

c. In the Matter of Jacob: Case of changed values.  Court creates a new status quo, says if legislature really wants literal reading of statute to prevail, it may expressly do so.

d. Li v. Yellow Cab of California: CA Civil Code had specific provisions implying the legislature’s desire for dynamic interpretation of laws over time.
e. If a Court looks to the “meta-intent” of the legislature, body of laws, it will most likely take a dynamic approach, updating statute over time.  However, if not, it will take a static approach, wait for legislature to change the laws itself.

V. Canons of Statutory Construction

A. Textual

1. Ordinary vs. Technical meanings

a. Typically, Courts will assume ordinary meaning

b. Exception: If statute itself deals with a technical, specialized subject, courts will adopt the technical meaning unless it would lead to an absurd result

2. Noscitur a Sociis and Esjusdem Generis

a. Inferences from the company of words

b. NaS: When words are grouped together and ordinarily have a similar meaning, but are not equally comprehensive, the general word will be qualified by the specific.

c. EG: Where general words follow specific ones in an enumeration, the general words are construed to embrace only objects similar in nature to those objects enumerated by the preceding specific words.  Also applies when the opposite sequence (specific words following general) is found.

3. Expresio Unius [est exclusio alterius]
a. Enumeration of certain things in a statute suggests that legislature intended to exclude things not listed or embraced

b. **Problem: assumes legislature carefully thought through language and considered all possibilities.  Often times not true, and courts may refuse to apply this canon if it would lead to an improper result.

c. Perhaps should only apply when the directive is a departure from the normative baseline, but not when it is an expression of that normative baseline.

d. **Very textual canon (Scalia loves it)

4. Punctuation

a. Should only be looked at as a last-ditch aid in construction

5. The last Antecedent Rule

a. Not very strong—varying versions of it (see p. 827 if you want)

b. Purpose is to identify to which terms referential or qualifying words refer.

6. And/Or

a. Terms connected by “or” should be read to have separate meanings and significance

b. Weak (lots of linguistic counterarguments)

7. May/Shall

a. Courts often exclude discretion from statutes using mandatory language (shall)

8. Singular/Plural, Male/Female

a. Neither has any significance

9. THE GOLDEN RULE

a. interpreters should adhere to the ordinary meaning of the words used, and to the grammatical construction, unless that leads to any manifest absurdity or repugnance, in which case the language may be varied or modified, so as to avoid such inconvenience, but no further.

b. SCRIVENERS ERRORS CAN BE REVISED

10. The Whole Act Rule—assumes coherence.  Document is internally consistent in its language and the workings of its provisions (could be looked at as intentionalist, or as Scalia sees it, an independent need for coherence)

a. Title cannot control plain words of statute, but in case of ambiguity it may be considered to resolve uncertainty in the body of the act or for the correction of obvious errors 

b. Basically the same guidelines for the preamble (but if ambiguity in statute is found, preamble will obviously be more helpful to interpreter than title)

c. Provisos—if there is any doubt, they should be narrowly construed

d. Rule to avoid Surplussage: Presumption is that every word and phrase adds something unique( no provision should be construed to be completely redundant

e. Presumption of Consistent Usage and Meaningful Variation: 

1) It is reasonable to imply that the same meaning is implied by the same expression in every part of the Act.  This can be extended to meanings of a word or phrase found in other statutes dealing w/ same subject matter

2) Similarly, a change of wording is presumed to connote a change of meaning (especially if both words/phrases enacted at same time; i.e.-weaker presumption when in separate acts)

f. Rule Against Interpreting a Provision in Derogation of Other Provisions

1) Operational conflict—Citizen cannot obey A w/o violating B

2) Philosophical tension—A is in tension w/ an assumption (ex.-broad reading) of B

3) Structural derogation—A’s interpretation is at odds with the overall structure of the statute

B. Substantive

****Substantive Canons may be used as TIEBREAKERS, which affect the outcome only if the court is unable to choose between competing outcomes after basic interpretive process; PRESUMPTIONS that may be overcome by persuasive support for the contrary interpretation, or CLEAR STATEMENT RULES which compel a particular outcome unless there is a clear statement to the contrary.****


Clearly, a lot depends on which of these alternatives the interpreting court chooses

1. The Rule of Lenity

2. Interpretation to Avoid Constitutional Problems

3. Others

a. Strict Construction of Statutes in Derogation of Sovereignty

b. Strict Construction of Public Grants

c. Strict Construction of Some Revenue Provisions

d. Presumptions (see p. 850)

