Legislative Process Theories

Pluralism – Implications of faction

· Interrelated propositions and definitions (Eskridge/Frickey/Garret)

     (1) Citizens organize into groups for political action

                - Assumes:  Different citizens have different interests

     (2) This results into “pluralism”:  The spreading of political power across many political 

           actors.

                - Assumes:  Structures will facilitate the citizenry in attaining political power.

                - Anticipates:  Different groups with different interests and ambitions will serve as 

                   checks against each other.

                         - Assumes:  Different interests will conflict ( one objective will be obtained at the 

                            expense of another.

     (3) Politics can be conceptualized as the process by which conflicting interest-group desires are 

           resolved.  

                - Assumes:  The political system can be an arena where nothing more than interest group 

                   conflict is played out.

                       - Politicians seen as enforcers of a “deal” or stamps validating interest groups in private 

                          negotiation.

                 - Assumes:  Groups come w/ several interests that may be in conflict or may be 

                    overlapping ( making room for equilibrium to be reached or integrative bargaining.

                        - Negotiations may be integrative and not zero-sum

· Optimistic pluralist:  Will want as many groups actively competing, which will tend to produce

     moderate and well-considered policies ( result will be consistent with the public interest.

          - Marketplace regulation

          - Equal playing field

          - Fair results

· Negative pluralist:  Misrepresentation occurs when groups w/ little power cannot get their deals in 

     or comm. to policymakers ( public interest may not be represented

           - Privileged or those w/ greater power win

           - Unequal access to legislation

           - Are interest groups broad-based or representative of all societal interests?

           - Different kinds of groups:  Business groups, groups representing broad public interests, and

              groups representing less advantaged.

· Power 

             a. proportionate to the group’s numbers—the larger, more general interest will have more group 

                 members.

                    - Dominate smaller interest groups

             b. proportionate to intensity to which a group holds their views—which can increase with smaller 

                 groups.

· Olson’s theory: Why do interest groups form?

             - Legislation is a public good that benefits many people

             - Yet, any individual effort to pass such laws will have only an infinitesimal effect on the 

                probability of enactment.

             - So, rational actors will no participate, but free-ride on the efforts of others. 

             - No incentive to be active:  As long as others lobby in citizen’s favor and no exclusion from  

                enjoying the public goods.

             - Theory predicts:  Groups will form when there are a few individuals interested = small groups                      

                      - Groups may incur costs, but will internalize them if:

                               a. one member receives such a large fraction of the governmental benefit

                               b. policy elicits broad support

                      - Smaller groups fare better because they will work for a targeted benefit at the expense of 

                         the diffuse and unorganized public.

                               - They can monitor each member’s behavior effectively.

              - Implication:  Small/minority groups pose a threat to the public good.

                     - Madison was wrong:  the minority faction poses greater threats than the majority faction—

                        assuming a majority faction can form given the free-rider problem.

              - Large groups can form:  

                      a. first, some form for nonpolitical reasons and then turn to political activity as a byproduct.

                           - Initial cost of forming, biggest hurdle, has been met for some groups.

                      b. second, some form if they offer desirable selective benefits only to their members—

                          benefits have to relate to the political activity itself.

                             - Nonpecuniary benefits:  like solidarity or purposive benefits

              - Legislators can/will focus on the concerns of a diffuse public even if no organized groups 

                 works to place the concerns on the policy agenda.  

                       - Reelection:  Inattentive public may election time be roused into action on particular issues 

                          under certain conditions—legislators will take advantage of this and consider the 

                          potential preferences of the inattentive public.

Public-Choice Theory:  Transactional/Economic view of the legislative process

· Explains:  the operation of the processes by which legislators are selected, take action and 

     positions, and make collective decisions.

        - Politicians are considered rational utility-maximizers operating in a competitive electoral 

          market.

        - Political choices are determined by the efforts of individuals and groups to further their own 

           interests.

        - Descriptive theory v. Pluralism—more normative in wanting the deal struck assuming all the 

           marketplace conditions were satisfied.

· Demand Patterns:  Politics as an economic market

              a. Logrolling
                       - Consensual circumstances:  Legislative decisions with the consequence of passing costs 

                          that are hard to trace back.  

                       - Minority interest groups may organize together to enact a bill or prevent passage of a 

                          bill.

              b.  Wilson’s Table:  Which policies create a political climate causing groups to organize?

TAXONOMY OF DEMAND FOR LEGISLATION BASED ON BENEFITS/COSTS

	I. Distributed benefits/Distributed costs

A general benefit—general taxation case that usually involves public goods, like national security, general tax law, clean air act.  Little group activity on either side of most cases.

  Demand:  consensual (non-zero among interest 

  groups—overlapping interests)

  Supply:  None because there is no strong pressure 
  from organized interest groups, legislature will 
  favor no bill or symbolic action.  Sometimes 

  delegation to agency regulation will occur.    

  barriers:  community values will prevent interest 

  groups from having their way.

  - theory:  This is where civic republicanism works 

     and pluralism can’t explain why groups aren’t 

     successful in blocking legislation.

  - Freerider problem:  There’s a distributed benefit 

    so most people will ride on other’s efforts

                Majoritarian Politics
	II.  Distributed benefits/Concentrated costs

 A general benefit—specific taxation case in which    

 the majority imposes its will on the minority to the 

 extent that the minority has to pay.  Opposition 

 will tend to be well organized.

  Demand:  conflictual—(zero-sum) (interest group 

  v. public)

  Supply:  Because the proposal will be opposed by 

  organized interests, the best legislative solution is  

  to draft an ambiguous bill and delegate to 

  agency regulation, so all sides can claim victory.  

  Regulatory capture may result.

  barriers:  Interest groups are far more effective 

  here in stopping legislation.  Groups targeted will 

  perceive legislation as a material gain.

  - theory:  Here, affected minority groups will form 

    and influence legislators to filibuster and derail 

    legislation.  Pluralism has great descriptive force 

    in this situation.

               Entrepreneurial Politics 

	III.  Concentrated benefits/Distributed costs

Tends to have strong interest group support and weak, if any, organized opposition because of the free rider problem.  The benefit to an individual of having the policy is simply too immaterial.  

  Demand:  consensual 

  Supply:  Because the costs can be allocated to an 

  uninformed public, legislature will follow a policy 

  of distribution of subsidies and power to the 

  organized beneficiaries.  Often self-regulation is 

  the chosen policy.

  barriers:  Interest group benefiting from the 

  legislation may try to stop derailment, but not 

  much action—there may be enough benefits to go 

  around.

    -  theory:  logrolling may dominate here because 

       the interest groups that receive the benefits 

       may negotiate with interest groups affected by 

       the costs.

                       Client Politics
	IV. Concentrated benefits/Concentrated costs

Results in continuous organized conflict over payment of benefits and distribution of costs.  Ex. includes NLRB.

  Demand:  conflictual (interest group v. interest 

  group)

  Supply:  Because any policy choice will incur the 

  wrath of opposing interest groups, legislators will 

  favor no bill or delegation to agency regulation.

  barriers:  Interest groups will form to either derail 

  legislation or ensure the survival of legislation.

    - theory:  pluralism has greatest descriptive 

      force where the process produces 

      identifiable/short-term winners and loser.  Both 

      sides are active and organized. 

       Interest Group Politics

 


· Criticism

      - Affinity with Scalia:  Legislators are ciphers, merely implementing the deals that interest groups 

         reach.

      - rent extraction:  extortion—receiving payments not take or destroy private wealth.

             a. Lawmakers have the capacity to repeal existing beneficial laws or to enact new taxes or  

                 fees burdening particular activities or industries.

                       ( Produces enough uncertainties for current beneficiaries of tax subsidies that they are 

                            willing to pay protection money to lawmakers. 
             b. Ass:  legislators are one-dimensional seekers of financial rewards or reelection from 

                 special interest groups.

             c. Explains the demand patterns of interest groups.

       - empirical studies:  money and organization do not always translate into clout.  Context-driven 

          analysis:

                           Demand side

             1. Interest groups are more successful at blocking legislation than enacting new policy.

                           - Blocking new legislation or maintaining status quo is a one stage process

                           - New legislation must successfully navigate all of the procedural obstacles

                    2. Interest groups succeed more frequently on issues that are not salient to the larger public—

                        perceived as narrow, technical, nonpartisan issues.  

                    3. Groups work to locate the decisionmaking in institutions that are sympathetic to their 

                         positions or have procedures they can use to their advantage.

                                  Supply side

                    1. Legislators will want more than reelection—powerful motivating factor and necessary.

                            - They want “status” on issues involving moral questions and is publicly visible.

                    2. Organization around party-lines has made resistance to bowing to special groups more 

                        effective. 

                    3. Presidency influences the legislative process—more organized that the office can come up 

                        with more coherent policies.  

                              - He can be the best lobbyist!

       - dynamic legislative process:  organized anarchy

               - salient problems, possible solutions, and choice opportunities will coexist as 

                  separate “streams” in the “garbage can” system.  

               - Outcome depends on the coupling of the streams.

       - Preferences are endogenous:  Preferences are dependent and maybe prior to political 

          activity.

               - Pluralists assume preferences are exogenous
Proceduralist - Checks and Balances

· Checks on faction and corruption

· Bicameralism—represent the people and think about “larger” issues

       1. House of Representatives:  Elected to 2-yr terms—need to think about people

       2. Senate:  Elected to 6-yr term—more stabilizing influence, more luxury to deliberate 

           on issues.

· Vetogates:  Choke points in the process of enacting a new bill
       Lots of opportunities to maim or kill a bill—Ex.

            1. Kill the bill in committee;

            2. if committee approval cannot be avoided ( stop the bill before full chamber consideration;

            3. if full chamber consideration occurs ( kill the bill there by filibustering it in the senate, 

                by amending it to death, or by outright defeating it on the chamber floor;

            4. if one chamber has approved the bill ( exploit the veto opportunities  in the other 

                chamber to prevent it from passing an identical measure;

            5. if the other chamber produces a similar but not identical bill ( amend or defeat it at the 

                conference committee sate or an interbranch summit;

            6. if all else fails ( persuade the President to veto it and then work against any congressional 

                effort to override the veto.

· gate-keepers:  Enable bills to pass through veto-gates

                 - They must maintain a reputation for honesty to assure their continuing influence

                - committee reports: legislative statements  

                       1. Reflect the key understanding of the key gatekeepers (the committee)

                       2. Representations by the floor managers of the bill to attract votes on the floor.

                                 - Usually they’re members of the committee

                       3. Reflects the expertise of the specialists in the area, who acts as agents of the full body.

                       4. May have resulted from group deliberation.

· Problem:  Cannot require that the proecedures apply only to “unwise laws” and allow fewer 

     procedures to satand in the way of public-regarding statutues—so structural constraints are 

     necessarily overinclusive.

· Arrow’s theorem:  Cycling and arbitrariness in legislative outcomes

        1. Procedural rules dictate outcome:  order of presenting policy choices determines outcome.

        2. One who sets agenda can the dictator determining which legislative outcome prevail—the 

            sequence in which issues are decided frequently controls the outcome of the process.

        3. Any voting system can be manipulated by people who do not honestly state their positions         

                 - A democracy is ultimately incoherent—no perfect consistency.  Interpreting individual 

                    votes as reflective of a majority is difficult.

                        - Preferences, intent, and desires of a legislature is hard, almost impossible to discern—

                           because of the process.  Statutes don’t reflect overall purpose and instead may be the 

                           product of agenda-setting..    

              - Ass:  Preferences are multi-peaked, policy choice options are ranked not the same among the 

                 voters.

                      - Somewhat accurate given that an increase in choices will result in voters adopting different 

                         choices ( multipeakedness.

              - Stare decisis:  It may work when there are 2 tenable legal conclusions.  

                   1. reliance:  rules will not change easily

                   2. reliability:  successors will adhere to rule

                   3. less opportunism:  people will file less suits to change rules to favor their position

                     - Problems: 

                            1. No solution to 3 or more legal conclusions               

                            2. Doesn’t explain why first rule should stand or a new rule should be upheld—a rule’s 

                                position would stem from process or path dependence not on some substantive 

                                reason.

                          - Solution:  relax stare decisis when 3 or more choices come up?  Otherwise, courts are 

                             locked into a decision that may have resulted from the order of cases presented.

              - Response:

                    1. Structure-induced equilibrium:  Focus on and enhance decision structures because they are 

                        the source of all decisions.  

                          ( Deliberation and the procedures that shape decisions may counteract cycling.

                    2. Benefit of the doubt:  Voters may decide to shift form the status quo only when alternative 

                         is clearly superior.

Institutionalism – Balance and Equilibrium
· Anticipated response:  

       - Decisionmakers are aware of the interdependence of the different branches of the government.  

       - Goal-oriented:  Political actors not only deliberate, but take account of the reaction of 

          constituents both at reelection time and through mechanisms of direct democracy.

       - They want to achieve an outcome closest to their own preferred policies.  

· Problematic Ass:

       1. Preferences are stable and unchanging

       2. Players will have full information about the preferences of all the other players.

                - Information is costly and is therefore incomplete

                - Players can make mistakes in their predictions of subsequent moves and reactions.

  - Institutions are the context in which each player’s goals are pursued—so structure makes a 

     difference in the way people interact.

  - Player’s choice is determined not only by her own raw preferences about an issue, but also by her 

    place in the decision process, and her understanding of the preferences of players who follow her.

· Structure-induced equilibrium:  

            - Preferences:  Tendency for unipeakedness on policy choices           

            - Median legislator:  In reality, most choices will fall on an idealogical spectrum that will have 

              most players in the middle—this is the median legislator.

                  - Ass:  status quo will prevail in the absence of legislation, so privilege SQ

            - Game theory:  Players will make compromises or enact legislation in response to:

                          1. Presidential veto—when H and S are one side of SQ against P on the other side

                          2. Pivotal voters—h and s who are concerned about presidential veto

                          3. Median legislator—outcome between H and S compromise

            - Statutory interpretation:  Depending on where the status quo lies, considering where the 

               median legislator is and the pivotal voters from each chamber will help in looking at which 

               player’s interpretations of a statute to rely on.

                   - Where will legislation fall?

               1. P > H > S > SQ ( A compromise will arise b/n the house and senate, look to the median 

                   legislators and less to presidential statements.  Threat of veto not credible since president also 

                   wants a change.

                2. P > SQ > H > S ( Maybe a compromise between the house and senate.  President wants a 

                    change different from House and Senate.  

                           - Here, Presentment is a problem.  Threat of a veto-override may induce pivotal voters 

                              to vote closer to SQ—policy winds up close to SQ.  Look to the statements of pivotal 

                              voters.  

                                       P > SQ > h > s > H > S

                3. P> H > SQ > S ( Bicamerilism will prevent a legislative outcome

Republican Theory – Deliberation as a procedural end-goal
· Madison’s normative concern:  Concerns about corruption of the common good can be prevented 

     by a “government which derives all its powers directly or indirectly from the great body of the 

     people, for a limited period, or during good behavior.”

          - Variety of countermajoritarian procedures

          - Deliberation among lawmakers

          - Communication with constitutents

          - Informed decisionmaking

· Deliberation:  Legislative process should facilitate or foster deliberation

        - Shapes and changes public preferences on issues

        - Allows lawmakers to modify, amend, or discard proposals on the basis of new thinking and 

          information

        - Facilitates the development of civic virtue in citizens.

               ( this process will improve the substance of legislation

        - What is sound legislation?

              - Any legislation that substantively benefits some public good—a good external to the 

                 decisionmakers themselves.

              - Sounds like deliberation is a necessary condition for legislation to be sound.

· Sunstein’s Republicanism:  Courts role in the legislative process
       - Believes that procedural review is not enough for substantive vision 

       - Courts have emphasized a legislative process that encourages a kind of reasoned 

         decisionmaking that is inconsistent with pluralist premises.

               - Ass:  Courts perceive the existing processes of representation as an inadequate guaranty 

                 that the outcome will be something other than the result of private whim.

               - If courts were serious about the Madisonian conception of representation

                     1. Hard-look doctrine:  Strengthened rationality review—Invalidation of a statute

                             - No hypothesization of a legitimate legislative purpose 

                             - Closer fit b/n statutory means and legitimate ends—no mere existence of a 

                                plausible connection.

                             - Problem:  2 conflicting interests

                                   i. Overintrusiveness by the judiciary

                                  ii. Delegations of government power to private groups are also constitutionally 

                                      troublesome.

                     2. Legal realists approach: Public value justifications

                             - Is the refusal to reassess the existing distribution of wealth and opportunities a 

                                product of factional power?

                             - Did the process leave out disadvantaged/underrepresented groups?

                     3. Administrative law:  Make sure agency outcomes reflect some form of rational 

                         deliberation.

                             - Hard-look doctrine 4 requirements:

                                  i. Detailed explanation of regulation

                                 ii. Departures from other rules

                                iii. Greater participation to groups

                                 iv. Reasonable alternatives

                             - Interests of regulatory beneficiaries deserve no less legal protection than those of 

                                the regulated.  Stop protecting private autonomy. 

Theories of Legisprudence

Statutes as a Source of Public Policy

· Common Law Formalist Approach

       - Judicial decisions should be treated as the primary source of legal reasoning and policy guidance.

       - Statutes in derogation of the common law should be narrowly construed, and not treated as 

          sources for legal reasoning.  

       - Judge “discovers:” the law.  

       - Pessimistic pluralists:  view legislation as willful, disorderly, subjective, contingent, changing, 

          and political.

· Law as policy

        - Holmes:  legal realist/pragmatist

              - Prior decisional law doesn’t provide a single answer, because new controversies may fit into 

                 more than one category.

              - Law is a product of social struggle, not apolitical or a neutral set of rule.

              - Law should be instrumental toward some social prupose

              - Balance the consequences of a decision

        - Brandeis:  Institutional competency

              - law is policy but also institutional architecture:  Policy balancing should be done by 

                 legislature.

              - Legal Process Theory:  There exists a duty of government institutions to operate within 

                 their realm of “competence”—which is a flexible term; the purpose of all branches of 

                 government is to cooperate in the creation of dynamic and rational social policy.  

                      ( Process must be objective and rational

        - Cardozo:  rationalist tradition/purposivist

              - Principles, whether they come from common law or society, has regulated the creation of 

                 law.  

              - Law is not completely subjective because at some point a judge draws inspiration from 

                 consecrated principles.

              - Principles emerge from the testing, retesting, and reformulation process of common law 

                 judging.  

                        - One can use the common law as a point of departure.  Riggs (p. 565)

· Legal Process Theory:  Hart and Sacks

            - Law as reason, coherence, and rationality AND not as power

            1. Reasoned elaboration of purposive law:  Law is doing of something, a purposive activity, a 

                continuous striving to solve the basic problems of social living.

                     - Judge interpreting common law precedents has a responsibility to draw form those 

                       precedents some rule, principle, or standard—look at law and precedent to figure out what 

                       purpose they serve.

                     - Judge interpreting a statute must first identify the purpose of the statute, what policy or 

                        principle it embodies, and then reason toward the interpretation most consistent with that 

                        policy or principle.

        2. Law is an institutional system:  Rules and Standards, Policies and Principles

                 - How does legislated policy choices and implemented discretion interact?

                        - Rules v. Standards

                            a. If the legislature is unsure of how to proceed ( it will adopt a standard, essentially 

                                delegating rulemaking responsibilities to courts, agencies, or private institutions. 

                                    - If still ambiguous ( try to achieve coherence with the law 

                            b. If the legislature deals with a social problem through specific rules ( it is 

                                expressing its confidence that it has sufficient information to solve the social 

                                problem.

        3. Centrality of Process:  Republican Proceduralists

                 - A procedure which is soundly adapted to the type of power to be exercised is conducive to 

                    well-informed and wise decisions.        

                 - Procedures that facilitate good policy decisions by the legislature are, for instance,

                      a. openness to the views of all affected persons and groups,

                      b. focus on factual information subjected to expert and critical scrutiny, and

                      c. public deliberation through which the pros and cons are thoroughly discussed. 

· Statutes as a source of principles

        - Pounds 4 options in how a judge treats a statute:

            1. Courts might receive it fully into the body of law as affording not only a rule to be applied, 

                but a principle from which to reason, and hold it, as a later and more direct expression of the 

                general will, of superior authority to judge-made rules on the same general subject—reason 

                by analogy in preference to them.  

            2. Reason by analogy a statute the same as any other rule of law 

            3. Refuse to reason by analogy, but giving it nevertheless a liberal interpretation to cover the 

                 whole field that it was intended to cover.

            4. No reasoning by analogy—give the statute a strict and narrow interpretation, holding it down 

                rigidly to those cases that it covers expressly.

             - Calabresi:  A Common Law for the Age of Statutes—Burden of Inertia

                    - Retentionist-bias:  the statute remains in force unless it is quite clear that it is out-of-sync 

                       with other sources of law.  

                    - Why should the courts take the burden of inertia?                 

                          1. Principles founded by judges are a good approximation of the “popular will.”  To the 

                              extent that old statutes have fallen away from the shifting legal terrain, they no longer 

                               “represent” the popular will and, therefore, ought to be annulled.

                          2. Courts are better equipped by training and temperament to make the judgments about 

                               “fit” into “legal landscapes” than legislatures are—legislature can always reenact the 

                               invalidated statute.

             - Moragne (1970) Reasoning from Statutes—Absurd Results

                  - 3 anamolies of present law if statutes construed to forbid recognition of a general federal 

                     maritime remedy for wrongful death

                         1. Within territorial waters identical conduct violating federal law (the furnishing of a 

                              unworthy sea vessel) produces liability if the victim is merely injured, but not 

                              frequently if he is killed.  Why is there a distinction?

                          2. State waters under state law excluding unseaworthiness claims should be treated under 

                              a federal substantive duty to provide a seaworthy vessel—there should be consistency 

                              since federal maritime jurisdiction covers navigable waters within and without the 

                              3-mile limit.

                          3. Under the Jones Act—a true seam has no claim of unseaworthiness that results in his

                              death, but a longshoreman has such a remedy.  Absurd distinction?

                     ( Reason a federal maritime cause of action from statutes

                    - Stare Decisis:  Reliance Expectations

                         - Hart and Sacks:  If the new remedial doctrine serves simply to reenforce and make 

                            more effectual well-understood primary obligations, the net result of innovation may 

                            be to strengthen rather than to disturb general sense of security.

                         - Unseaworthiness claim was already a well-established primary rule of behavior.

Vertical Coherence:  Stare Decisis

· Deference to Stare Decisis on prior interpretations of a statute:  

        - Congress and not the Court is more institutionally competent to overrule precedents

        - Public as well as private decisionmakers rely on precedents, which set a direction for the statute 

          that ought not be unraveled unless unconstitutional.

        - Prior decisions are presumptively correct
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Prospective Judicial Decisions

   - Prospective overruling enables courts to solve the dilemma of bad precedent by changing bad law 

      without upsetting the reasonable expectations of those who relied on it.

               - Formalists:  Decisions overruling precedent are always retroactive because the new decision is 

                  a discovery of the law and the bad precedent merely a mistake.

· Cases illustrating the extent of prospectivity:

      1. Flood v. Kuhn:  Baseball case

           - Less likely to apply prospectivity to federal statutory cases because of Stare Decisis.

      2. James v. United States (1961):  Harsh Result

           - Prospective ruling:  Overruling did not apply to criminal defendant          

           - In criminal cases there’s danger of falling close to ex post facto.  

                  IF retroactive application ( D will be a felon and go to prison

                  IF prospective application ( violate what courts traditionally do and give too much power.

       3. Constitutional Law cases:  Civil Context

       4. Jim Beam Distilling Co. v. Georgia (1991) Prospectivity not ok

             - Majority:  Prospectivity is a tool to temper overruling—Stare Decisis will no longer be a 

                powerful tool.  Don’t want to minimize the cost of overruling and encourage the courts to act 

                like legislatures.

             - Dissent:  Prospectivity is a way of minimizing the damage of overruling and protecting reliance 

                interests—Threat to Stare Decisis should not itself be a barrier to prospectivity, and instead the 

                principles justifying Stare Decisis should be the crux for applying an overruling prospectively 

                or retroactively. 

             - Post-legal process

       5. Cheveron Oil v. Huson (1971):  Prospectivity ok

              - Factors to go by:

                      a. 1st impression:  Does the case establish a new principle of law?  

                      b. weigh the merits and demerits in each case by looking to prior history of the rule in 

                          question, its purpose and effect, and whether retroactive operation will further or retard 

                          its operation.

                      c. weigh the inequity imposed by retroactive application

              - Legal process

Retroactivity of Statutes

· Issues:

      1. Judicial decision on statutes and its impact

      2. Whether or not legislatures are constitutionally permitted to make retroactive statutes

      3. How as a statutory interpreter should we look at statutes and effective dates.

· Jawish rule:  Statute springs back retroactively

       - A statute repealing a prior statute or common law—revives the former two when the 

         statute itself gets repealed. 

                         ( The prior statute or common law is still effective and the new decision is retroactive.  
· Constitutional limitations:

       - Ex post facto:  Any statute which punishes as a crime an act previously committed, which was 

          innocent when done; which makes more burdensome the punishment for a crime, after its 

          commission, or which deprives one charged with a crime of any defense available under the law 

          at the time when the act was committed.

           - Bills of attainder:  legislative acts that apply either to named individuals or to easily ascertainable 

              members of a group in such a way as to inflict punishment on them without a judicial trial.

           - Contracts clause:  Limits the authority of a state to abridge existing contractual relationships.

           - Takings and due process

     - However, Most legislation having retroactive effect has been held to be constitutional.

· Presumptions against statutory retroactivity:

  - Landgraf (1994)

        Stevens:  When to apply the presumption?

                - Distinguish statutes altering rules of “primary” behavior (presumptively nonretroactive) from 

                  statutes altering “remedies” (presumptively retroactive).  

                - First, look to statute and see whether there was retroactivity

                - Second, look at congressional intent for retroactivity

        Lots of statutory interpretation goodies:

          1. Purpose of civil rights bills

          2. Pragmatic concern for result of retroactivity—why no explicit congressional voice.

          3. Avoid constitutional problem—Need a super-clear statement from congress

          4. Rule against superfluity/redundancy

          5. Expressio Unius

          6. Whole Act Rule—compares the provisions to the whole act

          7. Coherence with similar statutes

          8. Institutionalism—Congress should make a statement as to retroactivity

          9. Use of legislative history—not that clear as to retroactivity

        10. Was there a compromise?

                   - Language of statute may have been a deferment to courts to interpret

  - Rivers (1994):  Restorative or curative statutes

       Stevens:  Even curative or restorative statutes should not be applied retroactively absent a clear 

                       statement from Congress—presumption of prospectivity applies.

  - Lindh v. Murphy (1997)

        Souter:  Statute itself was unambiguous enough to discern intent that Congress by negative 

                      implication create the contested provision to apply prospectively.  

  - Analysis of Retroactivity of statutes to pending cases:

         1. Is there a clear congressional statement in the statute?

                 - IF yes ( is it constituitional?

         2. Still ambiguous ( Statutory interpretation

                  - Whole act rule

                  - Coherence w/ similar statutes

                  - Legislative history

         3. Still ambiguous ( Landgraf analysis 

                  - common law presumption of prospectivity

                  - retroactivity concerns

                             - rule proscribes primary or secondary conduct?

Theories of Statutory Interpretation

Scalia – Hard Textualism

  - Denotative approach:  Using the dictionary

  - Prototypical:  Core idea associated with a word or phrase

· Plain meaning:  What the ordinary English speaker would draw from the statutory text

          Ex-ante justifications:  

              - Reliable meaning so that a reasonable person could take notice.  

              - Enforce the bargain---statutes as contracts (Easterbrook)

              - Limit judicial willfulness

· Never rely on legislative history:  

          1. Intent?  Legislative intent is not the proper goal of a statutory interpreter.  

                 - Rule of law concern:  Law must be objective and impersonal, not subjective and intentional.  

                 - debating history is not reliable indicator of intent:  There was no collective understanding.  

                         - risk of disingenuous legislator injecting statements to make a record—knowing that a 

                           judge will look at it.

                 - Legislators themselves don’t read the committee reports—so not reflective of congress

          2. Separation of powers issues

                   - Committee reports:  Shouldn’t be presumption that reports reflect the laws ( otherwise this 

                      is equivalent to making committee staff mini-legislators who fill in the details of a statute.  

           - Exceptions

                 1. Green v. Bock Laundry Machine Co. (1989):  Meaning of a word should be based on 

                        (1) what is most in accord with context and ordinary usage, and thus most likely to have  

                              been understood by the whole Congress, which voted on the words of the statute, and

                        (2) most compatible with the surrounding body of law into which the provision must be 

                              integrated—Assume that Congress had in mind coherence.   

· Critiques and weaknesses

      1. Farber and Frickey:

              - Committee reports:  Legislators have delegated responsibilities to their staffs—who implant 

                 their political beliefs into committee reports, hoping that their distortions will blossom in 

                 judicial opinions.

                    - Interest groups:  What one group smuggles into report—other conflicting groups will have 

                       an incentive to find and counter—so competition will keep the system honest. 

                    - Mere assumption:  Who knows if legislators more than likely do not read the reports.

                    - Law clerks:  Judicial opinions are written by staff—they have decisionmaking  

                       responsibilities.

              - Practicality of clear language:  Perfect clarity is a chimera.  If we follow what Scalia wants, 

                 Congress will be forced to devote additional resources to monitoring administrative agencies 

                 and pressuring them to interpret ambiguous statutes in conformity with legislative intent.  

                    - Because congress will often go against legislative intent, Congress will be required to pass 

                       more corrective laws.  Trend will be to discourage major reform legislation—freezing 

                       current regulatory schemes in place. 

      2. Philosophical critique:  deductive reasoning

              - Foundationalist thinking:  Assumes that legal reasoning is linear and deductive—stemming 

                 from a principle and worked out step-by-step to one conclusion.  

              - Assumption:  Statutes have a legal meaning before the process of statutory interpretation.

                  - Any addition to this process of construction an illicit change in the preexisting meaning.  

                  - Judges go to larger context precisely because there is an ambiguity—no preexisting 

                     meaning.

· Escape hatch:  Coherence
     - IF plain meaning leads to absurdity, unconstitutional or very harsh result.

· Chisom v. Roemer (1991):  “Representatives” ( either elected officials or politicians

      Stevens Majority:

        1) Found purpose of statutes “within” the letter of the Act

        2) Rejects respdent’s construction because the implications of a plain meaning construction would 

             deny voters a vote dilution claim—something substantial that Congress would have “barked.”

        3) Plain language—“and” v. “or” 

        4) Precedent support construction—interweaves 

Easterbrook – New Textualism

· Public-Regarding Goals and Minimizing Rent-seeking

      Two General Rules:

        1) IF statutes generally are designed to overcome “failures” in markets and to replace the calamities 

            produced by unguided private conduct w/ the ordered rationality of the public sector ( Use the 

            remedial approach—construe the statute broadly.

        2) IF statutes generally are designed to replace the outcomes of private transactions with 

            monopolistic ones, to transfer the profits (“rents”) of productive activity to a privileged few ( 

            judge should take the beady-eyed approach.

Table of Interpretative Strategies for Different Kinds of Law

	1. Distributive Benefit/Distributed Cost Laws

    (General Interest)
 - Danger:  These laws are usually in the public 

    interest, but the legislature will often fail to 

    update them as society and the underlying 

    problem change—due to freerider.

 - Response:  Courts can expand the law to new 

   situations and develop it in common law fashion, 

   subject to the limits imposed by the statutory text.


	2. Distributed Benefit/Concentrated Costs Laws
 - Danger: Regulated groups will tend to evade 

    their statutory duties and press to “capture” the  

    agency created to administer the law.

 - Response:  Courts can monitor agency 

    enforcement and private compliance, and open 

    up procedures to assure excluded groups are 

    heard.  Courts can press the agency to be faithful 

    to the stated public-regarding goal of the law.

	3. Concentrated Benefit/Distributed Cost Laws

    (Rent-Seeking)

 - Danger:  Rent-seeking by special interest groups 

    at the expense of the general public.

 - Response:  Courts ought to construe the law 

    narrowly to minimize the unwarranted benefits.  

    Hold the statute to its public-regarding 

    justifications.


	4. Concentrated Benefit/Concentrated Costs   

    Laws

 - Danger:  The Statutory deal may grow 

    unexpectedly lopsided over time.

 - Response:  Do not attempt much judicial 

   updating, unless affected groups are not able to 

   get the legislature’s attention.


Due-Process and Substantive Canons

Institutional Competency – Clear Statement

· Hampton v. Mow Sun Wong:  Did the agency go too far in making a decision to deny employment?

      - Stevens:  Yes, the Civil Service Commission did not identify any interest which can be 

         reasonably assumed to have influenced them to deny immigrants employment.

             a. Sunstein’s rational basis:  Civil Service Commission did not provide reasons for its 

                 decisions.  NO evidence of any considered evaluation of the relative desirability of a 

                 simple exclusionary rule on the one hand, or the value to the service of enlarging pool of 

                 eligible employees on the other. 

             b. Institutionalism:  Because of the consequences of the exclusionary rule, Court wanted a 

                 clear statement from congress before adopting a policy that may raise constitutional  

                 questions.

                        - Legislative acquiescence:  Did Congress or the President defer to this agency 

                           responsibility to make a rule that may endanger respondents’ constitutional rights?

             c. Competency:  Due process required that the decision to impose deprivation of an important 

                 liberty be made at a level of government competent to deal with these issues, or justified by 

                 reasons which are properly the concern of the agency.

                     - Judicial minimalism:  Court itself was incompetent to decide on whether an overriding  

                        national interest was at stake—so best to defer to institution more competent to make a 

                        sound policy judgment based on an initial assessment of the validity of the enactment.

                            ( Democracy forcing

· Conscientious Legislator:  Legislature should assess the constitutionality of its own product.

         1. Legislators should determine the constitutionality of proposed legislation

         2. Legislators should consider themselves bound by, or at least give great weight to, the 

             Supreme Court’s substantive constitutional holdings.

          - Decisions not striking down laws do not always mean that the laws are constitutional, for a 

             court’s failure to invalidate may only reflect its institutional limitations.

          - Deliberation:  Congress should include constitutional arguments or issues when passing over 

             legislation.

          - Problem:  Is the legislative body competent to take on constitutional matters with any of its 

             enactments?

Analysis of Judicial Opinion

Initially

- Is the text ambiguous?

      1. Textualist:  Adhere more to a rigid meaning and less likely will find ambiguity notwithstanding the 

          stakes.

      2. Purposivist/Intentionalist/Pragmatist:  More likely to find ambiguity because of the stakes involved.

- Is the ambiguity a legislative “mistake”?

      1. Should we assume a purpose or broad policy behind statute that an ambiguity would contrast this 

           policy as to be a mistake?

      2. Should we assume there is no policy except that embodied in statute and law that a “mistake” is 

           anything deviating from that policy?

      3. When there is a mistake be wary of separation of powers because correcting the mistake is arguably 

           equivalent to making the law.

               - Mistake is only when there is scrivener’s error or absurd result

               - Proceduralist will be concerned that process of judges supplanted congress—or was the  

                  process carefully followed?

               - Subsequent acts of congress to correct mistake?

- If there is no ambiguity—still ask these questions

       1. Absurd result

       2. Out of synch. w/ constitutional norms

       3. Out of synch. w/ established precedent and the law

       4. Scrivener’s error

       5. Statutory updating?  

            - Are there developments in the common law?

            - Are there other similar statutes where one can reason by analogy?
Context

      1. 4 corners—Plain meaning:  background assumption of what everyone thinks word means

      2. Judicial precedent

              a. Stare Decisis or overrule

              b. Prospectivity or retroactivity:

                       - Jim Beam Distilling Co. (p. 624):  Scalia states that judges must make law as they make 

                         it, discerning what the law is—prospectivity gives judge power to make law.

      3. legislative history:

               a. Committee reports

                     - If unimpeached by other sources and is consistent with the apparent political equilibrium 

                        ( should be important interpretive source.

               b. floor debates

               c. Deal Struck?  Imaginative Reconstruction to find out what the circumstance and purpose were 

                   behind congressional intent.

                        - Look at the quadrants

                        - Is there a public-regarding statute

               d. Dog bark?  IF the statute interpreted one way would have absurd results—then Dog would 

                   have barked.

      4. Subsequent amendments of a later congress:

              a. Does the amendment mean that Congress fixed a mistake?

              b. Does it mean that Congress just changed its mind and the prior enactment was correct?

                       i. Apply the amendment retroactively?

                      ii. Is the amendment pending?

                 - Public reliance argument:  When a subsequent Congress assumes one interpretation of an 

                    earlier statute, and acts upon that assumption in enacting a new statute, the Court will 

                    consider that as evidence in favor of the assumed interpretation.

                 - Montana Wilderness Association (9th Cir. 1981):  2 decisions (p. 1003, 1013)

      5.  Other Statutes

              a. In pari materia rule: other statutes might use the same terminology or address the same issues

                  as the statute being interpreted.  

              b. Modeled or borrowed statute rule:  another statute might have been the template from which 

                  the statute in issue was designed.

              c. Presumption against implied repeals:  there might be a later statute possibly changing the 

                  implications of the statute being interpreted.

         --------- Think about questions of who’s burden it is to change the out-dated statute ----------        

      5. Changed circumstances

            a. New social context?  

                     - Look to the meta/general intent

                     - Which goals should be sacrificed

            b. New meta-policies

                     - Like court construing a statute narrowly to avoid constitutional problems based on the  

                        legislature’s meta-intent not to pass statutes of questionable constitutionality.

                     - In the Matter of Jacob (NY Ct. of App. 1995) (p. 709)

                          - Meta-policy was the humanitarian principle that adoption is a means of securing the best 

                             possible home for a child.

                          - Looked to change social demographics

                          - Tried to create coherence w/ precedent:

                                1. Make distinctions 

                                2. Make it reasonably reconciliable

                     - Leo Sheep Co. (1979) (p. 939)

      6. Public norms

            a. Is it a constitutional norm or policy at stake?  1979 Pontiac (NJ S. Ct. 1985) (p. 724)

            b. IF interpreting a statute beyond or against the original legislative intent

               - Questions to consider:

                    1. Frame the questions as to whether there was a specific intent for legislature to use specific 

                        words.

                    2. Purpose of the statute and overall developments in constitutional law?

                    3. Does the interpretation lead to inconsistency w/ overall body of law? 

Values—Balancing of interests

· Weightiest—Textualists 

           1. Rule of law

           2. Original intent

           3. Reliance

                  - upholds values such as

                       a. private reliance

                       b. separation of powers

· Fundamental rights--Pragmatists

           1. Voting rights—Chisom v. Roemer (p. 758)

           2. Equal opportunity in work force

           3. Criminal sentencing—US v. Marshall
· Public Values

           1. Family law—Shine v. Shine (1st Cir. 1986) (p. 700)—technical considerations (bankruptcy law) 

               will not prevent substantial justice from being done.

           2. Adoption—In the Matter of Jacob
· Procedural rules

       1. Evidence rules:  Green v. Bock (p. 743)

Canons

· Clear Statement Rules:  

       a. NLRB (1979) (p. 874):  Interpreting so as to avoid a constitutional problem

             - Legislative intent must be clear as to apply to these schools—super clear

             - Rejects the fairly possible standard of an interpretion by which the question could be avoided.

                    - This standard was used in Almendarez-torres—“reasonably clear”

            - Super-strong clear statement:  Gregory v. Ashcroft (1991) (p. 889) 

                   - applied when federalism was implicated

                   - We can treat clear-statement as tie-breaker

            - Does the result of a construction rise to the level of absurdity as to cause constitutional 

               problems?

            - Criticisms:  

                i. Impractical and countermajoritarian:  Far easier to kill a bill than to pass one

               ii. Low visibility:  Encourages judicial activisim because it seems far easier to use this canon 

                   than to do constitutional decisionmaking—level is at interpretive, not constitutional so far 

                   easier to pass under the Court’s radar.

       b. Prospectivity issues  

· Rule of lenity:  Ambiguous penal statutes should be construed in favor of the D.

        - No real consistency:

             a. McNally (1987) (p. 865):  Rule of lenity applied

                    - Risk of expanding scope of a crime ( creating a new law

             b. Muscarello (1998) (p. 855):  Rule not applied

                     - Applied as a last resort!

                     - Is the statutory directive clear? IF yes ( no application

                     - Legislative history maybe relied upon to discern statutory meaning.

                     - Applies also in civil type remedy for a D violating a criminal-type statute.

· Textual canons

            - Noscittur a Sociis (it is known from its associates)

            - Ejusdem Generis

            - Expressio Unius

