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Griggs v. Duke Power (4th Cir. 1970) (pg 42)—high school equivalency/testing requirement for advancement doesn’t violate Title VII of the CRA of 1964 b/c no leg history to indicate intent to outlaw general intell. tests

1. Majority (Boreman)

a. Relies on legislative history to overcome contrary agency ruling

b. Looked to sponsor statement discussing need to allow testing to overrule agency ruling

c. Congressional intent not to invalidate testing (Clark-Case interpretive memo)

2. Dissent (Sobeloff)

a. Agency interpretation that non-job-related testing is invalid should prevail

b. Legislative history (Clark-Case memo & sponsor statement) shows Cong intent to avoid ban on all testing, but not discrim testing—have to look elsewhere to determine contours of allowance

c. Purpose was touchstone

3. Reversed on appeal at Supreme Court

Models of the Legislative Process

1. Base-line Theories

a. Descriptive theory—describes the world as it actually is

b. Normative theory—describes the way the world ought to be

2. Public Choice—transactional/economic model of politics

a. Pluralism—role of leg is to ratify agreements and adjustments worked out among competing groups. 

i. Citizens organize into groups for political action

ii. Spreading of political power across many political actors

1. Role of interest groups in policymaking

2. Segmented power structure

iii. Politics = process by which conflicting interest-group desires are resolved

1. Overlapping memberships restrain extremism of any one group (equilibrium)

iv. Critiques:

1. Some groups can’t access marketplace of pluralism

2. Free rider problem (no logical benefit to participating in group)

3. Power of minorities undermine system (smaller grps organize more often & effectively):

a. Organizational strength

b. Effective use of political process

c. Benefits to members to stay committed (can work for large grps too—AARP)

v. Legislators focus on inattentive public to gain reelection (even if no collective action)

b. Demand-side—organized groups “demand” policy from legislators

i. Majoritarian—distributed benefits/distributed costs

1. Little group activity on either side 

ii. Entrepreneurial—distributed benefits/concentrated costs

1. Majority imposes will on minority—up to minority’s ability to pay

2. Well organized opposition

iii. Client—concentrated benefits/distributed costs

1. Strong interest group support and weak opposition (cost to each is minimal)

2. Rent-seeking—Organized grps extract goods from leg at general expense 

iv. Interest Group—concentrated costs/concentrated benefits

1. Continuous organized conflict over payment of benes and distrib. of costs

2. E.g. labor/management conflict over NLRB

c. Supply-side—legislators “supply” the policy to the demands of the interest groups

i. Entrepreneurial role of legislators—do whatever they can do to get elected

ii. Majoritarian—No strong pressure from organized interests

1. Result = no bill or symbolic action or delegation to agency

iii. Entrepreneurial—strong opposition

1. Result = Ambiguous bill & delegate to agency regulation (all sides claim victory)

iv. Client—weak opposition (costs allocated to uninformed public)

1. Result = Distribution of subsidies and power to organized group, self-regulation

2. Organized grps “pay” for their demands so they win

v. Interest Group—continuous conflict

1. Result = No bill or delegation to agency regulation 

d. Judge’s Role/Interpretive techniques (Easterbrook pg 784)

i. Active judge (“Seek and Destroy”)

1. Start with statute—determine purpose (evils to be addressed)—identify rent-seeking

2. Apply statute to those actions that produce the objectionable result (limit reach of rent-seeking legislation)

3. Interpret omissions and vague terms as “want of time or foresight”—fill in gaps in line w/ underlying policy

ii. Restrained judge

1. Statute as contract

2. Identify contracting parties and determine what they resolved and what left unresolved

3. Implement the bargain as “faithful agent”—don’t expand scope of deal unless proof of the scope is compelling

4. Omissions mean no deal was struck—cts should not fill in the missing parts

iii. Types of laws and judicial responses:

	
	Distributed Benefits
	Concentrated Benefit

	Distributed Costs
	Danger: failure to update

Response: cts can expand to new situations and develop like CL subject only to limitation of statutory text
	Danger: rent-seeking by special interest at expense of general public

Response: cts should construe laws narrowly to minimize unwarranted benefit—hold statute to public-regarding justification

	Concentrated Costs
	Danger: regulated groups will evade duties and press to “capture” the administrative agency

Response: cts can monitor agency enforcement and private compliance and open procedures to ensure excluded gps are heard—press agency to be faithful to public goal
	Danger: deal may grow unexpectedly lopsided

Response: don’t engage in judicial updating unless affected grps can’t get legislature’s attentions


e. Critiques

i. Descriptive Critique

1. President of the US

a. Congress doesn’t have all the power

b. Bimarcal and presentment

c. Presidential veto

2. Election—doesn’t explain why ppl vote if it is so ineffective 

3. Morality/ Ideology 

a. Sometimes values inform vote rather than economic interests

b. Legislator not empty vessel merely implementing deals of interest groups
4. Supply/Demand—acting to get reelected

a. But most seats are safe

b. Polarization of issues

c. Benefits accrue to legislator (not just to grps)

i. Rent-extraction

ii. Ideological advancement of personal beliefs
5. Fortuity—wars, assassination, international affairs intruding into national politics

6. Assume preferences are exogenous—ppl’s preferences never change

a. Participation in politics can change ppl’s values

7. Assumption that political process is static not dynamic

a. But meaning of statute changes over time even though congress hasn’t done anything to change it

ii. Normative Critique 

1. Prefers rich

2. Tends to replicate and preserve the status quo

a. Certain Madisonians believe legislation is more often bad than good so better to make it very difficult to legislate 

3. Doesn’t deal with justice

a. Public choice theorists—system is not about what is right and fair and just

b. Opponents—it should be about justice

4. Communitarian critique (people as part of communities)

a. Politics should strive for common values 

b. Not impossible to bring community together to decide  
3. Proceduralist
a. General strictures

i. Structure of government protects against power of factions (Madisonian)

1. Representative, not direct, democracy

2. Checks and balances and bicameralism

ii. Normative elements

1. Public interest can be identified and more than just one faction winning (contrary to public choice theorists)

2. Status quo presumed to be better than legislation

3. Recognize possibility of corruption, but large enough number and broad enough constituency to minimize majority corrupt
iii. Vetogates—procedural obstacles to enactment of laws (“choke points” in process)

1. Bicameralism & Presidential signature

2. Determined minorities can kill or maim unwanted leg (advantage to obstructionists)

3. Role of judges/interpretation of statutes

a. Legislative history important when coming from gatekeepers

i. Committee reports important tool (gatekeepers and managers of bills)

b. Interp consistently with understanding that allowed bill to pass through process

iv. Liberal theory—statutes should be hard to enact

1. Favors private autonomy and free markets—less government intervention/regulation

2. Slows unwise legislation (but slows good leg too!)

b. Civic Republican Theory

i. Procedures shape public deliberation on proposals

1. Rules and structure provide opportunity for dialogue

2. e.g.—addition of “sex” into Title VII, Sobeloff’s opinion in Griggs
ii. Slower procedure = more debate = better protection of public interest

iii. Importance of deliberation

1. Shapes and changes public preferences, allows lawmakers to modify or discard

2. Deliberation end in itself

3. Serves larger instrumental purpose of improving public policy
iv. Role of judge
1. Passive role—assume statute is good (if no deliberation in Leg Hist, don’t read it into statute)

2. Selectivist/activist role—good deliberative process or rent seeking (will read deliberation into leg hist)

4. Institutionalist
a. Focus on interdependence of actions, role of all players (including non-legislative ones), effect of anticipated responses

i. Interdependence of actions—institutional structures constrain behaviors—equilibrium

ii. Multiple decisionmakers—in and out of legislative bodies (legs, judges, execs, constits)

iii. Anticipated response—goal oriented to obtain desired outcome, accounting for responses of other players

b. Role of judges

i. Also invoke anticipated responses

ii. Griggs as anticipated response decision

United Steelworkers of America v. Weber (1979) (pg 86)—preferences for black (over seniority policy) in job-training programs doesn’t violate Title VII because it fits within the spirit of the law

1. Brennan (majority)—“a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.”

a. Literal interpretation would prohibit preference plan

i. Subverts “letter of the statute” to spirit of the law
ii. Cites Holy Trinity to justify spirit touchstone and use of leg history

b. Looks at the law in historical context, connected prov & legislative history to find preference ok

i. Historical context—Title VII passed to address “plight of the Negro,” could not have intended act to prohibit affirmative plans to help

1. Senators’ statements

2. House report

ii. Language of connected provision (§ 703(j))—doesn’t require affirmative action programs, but doesn’t prohibit them either 

iii. Legislative history—wanted to keep gov out of business as much as possible (shouldn’t prohibit employers from voluntarily adopting programs)

1. Legislative deal with business interests

2. Senator statements

c. Touchstones

i. Purpose—“primary concern” was “plight of the Negro in our economy” & open employment opportunities for blacks

ii. General Intent—not requiring affirmative action also not prohibiting it

d. Tools

i. Legislative History to show purpose/intent to help blacks in employment

ii. Language & leg history of § 703(j) to show no intention to prohibit

2. Blackmun (concurring)

a. Strives to achieve best answer
i. Practical application and 

ii. Equitable considerations

b. “Arguable violation” theory—employer can create AA plan if designed to rectify something that the employer would otherwise get sued for (and the employee would have a valid claim for)

i. Responds to unanticipated problems of applying Title VII

ii. Adds predictability from the “outline of the present law”

iii. Effectuates the purpose of the Act

3. Rehnquist (dissent)

a. Touchstone—give effect to intent of Congress
b. Tools:

i. Text
ii. If text is unclear, then legislative history (only if text “cries out” ambiguity)

c. Here, text is clear (prefs on basis of race aren’t allowed), therefore no legislative history 

i. Defines “discrimination” to include any racial preferencing

d. Even if you look at legislative history, Brennan got it wrong

i. Purpose was to outlaw discrimination in all forms

ii. Looked at cmte reports, floor speeches, Clark-Case interpretive memo

iii. Specific concerns over AA were raised during passage and repeatedly assured that prefs weren’t permitted under Title VII—codified by § 703(j), not required to institute prefs

1. Leg history never indicates allowance of voluntary AA plans—only the opposite

4. Other thoughts on Weber
a. Textualist arguments

i. § 703(a)—unlawful to:
1. “discriminate against any individual with respect to . . . conditions of employment, b/c of such individual’s race”
a. AA violates b/c it discriminates on basis of race in employment

b. AA doesn’t “discriminate against” it prefers (discriminates for)

2. “deprive . . . any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s race”
a. AA violates b/c it deprives of employment opp on basis of race

b. Seems to be airtight textualist argument b/c it doesn’t depend on definition of “discriminate”

ii. § 703(d)—unlawful to “discriminate against any individual b/c of his race” in “on-the-job training programs”

1. Still no definition of “discriminate”—could violate or not, depending on how you read “discriminate against”

b. Intentionalist

i. What was Cong intent for this issue?

1. May not have thought about it 

a. Textualist critique of intentionalist

b. Nothing to actually determine

2. General Intent—maybe didn’t think about this specific case, but Cong gave us enough that we can tell what they would have said if considered 

3. Specific Intent—thought of this exact scenario and chose to address it
ii. Did Congress even contemplate AA issue?

1. § 703(i) explicitly made AA in favor of American Indians is lawful
a. Expressio unio est exclusion alterius—Cong knew how to protect AA and chose not to for anyone other than Indians
b. Part of “deal”—would not have passed with general AA allowance
2. “could have said” arguments cut both ways

a. Could have explicitly allowed it (like 703(i) for Indians)

b. Could have expressly forbid it (703(j) only doesn’t require—not prohibits)

c. Neutral principles

i. Reference Canon

1. Defer to agencies that are supposed to regulate (Chevron)
2. EEOC understanding (whatever that is)
ii. Canon of Avoidance

1. Interp statute to avoid unconstitutionality (Ashwander) 

2. Could mean that sex gets more protection than race b/c lower const. scrutiny

iii. Statutes in derogation of the common law should be narrowly construed

1. When in doubt about meaning, assume it didn’t change the common law 

2. Common law permitted racial discrimination in private employment, would therefore suggest affirmative action discrimination would be legal 

iv. Remedial statutes should be broadly construed

1. Issue of what it is that should be broadly construed (rule or exception)
d. Public Choice approach

i. Skepticism of legislation because of rent-seeking interest groups’ influence on process

ii. Conservative (Easterbrook)

1. Construe statute as narrowly as possible

2. Point out inconsistencies, but let leg fix them
a. 703(a) & (d)—discrim (even in form of pref) not permitted

b. 703(j)—“not required” is not the same as “not permitted”

1. Possible rent seeking provision to get more supporters
2. Be more skeptical of this provision
3. Deal was to protect private employers from being required to implement AA—here white employee was being burdened so construe the provision to minimize his burden (no AA)
iii. Seek & Destroy

1. Ferret out rent-seeking provisions and actively review to set them right
2. Recognize inconsistency

3. Find (j) to be rent seeking provision to assuage ppl about how this will affect private employers

a. Small group achieving influence beyond its size

b. Do not give (j) as much weight as a result

4. Deal might have been not to prohibit altogether but merely not to require so it furthers the spirit of helping Af Ams

5. Spirit of the law to encourage equal opportunity in employment 
a. Rent-seeking provision supported the spirit of the law
b. Had to consider race to set right past wrongs
iv. Both Brennan and Rehnquist are recognizing the deal in some places

1. Brennan recognizing in 703(j) “require”, didn’t have the votes to prohibit voluntary affirmative action (but doesn’t take this approach to 703(a)

2. Rehnquist finds public choice for 703(a) and (d) but not 703(j)
e. Civic Republican

i. Congress looking out for public good 

1. Statute should be interp as best option given discussion in leg history

2. If things have changed, ct should embrace that—becomes part of the statute

a. Statute’s meaning has changed over time (dynamic interpretation)

ii. Passive civic republican judge would interpret narrowly (b/c cong didn’t actually discuss AA)

iii. Activist civic republican judge (Blackmun) decides that they didn’t discuss but they could/should have and if they had they would have said x (imaginative reconstruction)

Johnson v. Transportation Agency (1987) (pg 103)—under Weber, stare decisis dictates that AA preferring women should also be upheld

1. Brennan (majority)

a. Stare decisis opinion—bases it entirely on Weber
i. “Manifest imbalance” in workforce need not constitute basis for EPC violation (unlike O’Connor opinion)

ii. AA plan doesn’t unnecessarily disadvantage men—no quotas, only consideration

b. Congressional inaction in response to Weber
i. Congress didn’t act to overturn Weber, therefore implicit acceptance of interpretation

ii. Dialogue between court and Cong imports meaning to failure to abrogate by statute

iii. Rejects Scalia’s indeterminacy argument

1. Approval is only relevant reason for inaction here
2. Rule out ignorance (Weber widely publicized), indifference (ppl discussed this), political cowardice (reacted to court’s interp of Title VII with pregnancy) 

3. BUT NOTE: not true that no bills were introduced
b. NOTE—doesn’t address purpose b/c “sex” was added as killer amendment—no actual purpose/intent on this issue in Cong
2. Stevens (concur)

a. Stare decisis trumps original intent
i. Cong original intent was to eliminate all forms of discrim (even prefs)

ii. Court changed reading of CRA in Weber and Bakke
iii. Better for “stability and orderly development of law” to stick with precedent (reliance)

b. Given Weber—employer doesn’t have to determine whether it would be liable for Title VII violation before adopting AA plan

3. O’Connor (concur)

a. Pragmatic approach (like Blackmun’s concurrence in Weber)

b. Public employer (unlike private employer in Weber) must show that imbalance rises to level of EPC violation before AA plan can be implemented

i. Employer must have “firm basis” for concluding that AA is nec. to remedy pas dicrim

ii. Here, there were no women in positions

c. Using sex as “plus” factor is ok

4. Scalia (dissent)

a. Weber was only written to apply to private employers

i. Public employers constrained by 14th Amend that would prohibit prefs

ii. Text of stat doesn’t distinguish between public and private

1. Writing in distinction would limit damage of Weber
2. Or just overrule Weber altogether

b. Ignore stare decisis b/c

i. SD applied less rigorously in civil rts stats

ii. Weber was out of step with previous holdings

iii. No reliance b/c opinion is only 7 yrs old

iv. Weber got the law wrong

c. Cong Inaction is Indeterminate—doesn’t mean anything

i. Many reasons for inaction (e.g. approval of status quo, gridlock on how to alter, ignorance of issue, indifference, political cowardice)

ii. Doesn’t matter what current leg feels about interp—must base interp on original meaning

iii. Can’t look at (in)action on one provision in isolation from whole deal that was struck at time of enactment (public choice—unbundling)

Stare Decisis

1. Layers of stare decisis

a. Super strong—statutory interpretation

i. If Congress doesn’t like result, can amend/clarify statute to overrule court

ii. Textualists might be skeptical—gives too much weight to stare decisis in statutory cases b/c they don’t agree about inaction and tend to have public choice affinities

ii. Trend back towards weaker stare decisis in statutory cases
b. Medium strength—common law

i. Cong may not respond even if unfavorable decision b/c not invading cong sphere

iii. But Cong can easily overrule

c. Lowest level—constitutional

i. Can only overrule court by amendment—virtually impossible

	Reasons for SD
	Reasons for weakened SD

(Legal Process)
	Reasons Against SD

(Scalia dissent in Johnson)

	· Stability in the law

· Aids the court

· Congressional ratification by inaction

· Public reliance
	· Clearly erroneous precedent

· SD cuts both ways

· Cong nonacquiescence

· Requirements of dynamic statutory scheme (fill clear hole)

· Antitrust law (common law statute)
	· Focus on (in)action of wrong Cong (only enacting Cong matters)

· Rightness is better than consistency

· Inaction is indeterminate

· Unbundles the original Cong deal


2. Theoretical approaches to SD

a. Common law formalism—judges find the law, not make the law (“discover” the law)

i. Predictability and stability trumps

1. In common law cases, stare decisis should be very strong

a. Especially in “vested rights” of contract or property

b. Less strong in Constitutional cases

2. Very skeptical of changes in the law

3. Statutes should be construed narrowly—common law is better

ii. Vertical consistency—the rule will always be the same across time

iii. Would never try to ascertain a principle from a statute (as the Court did in Moragne)

b. Civil Law formalism—court is the servant of the statute, fill in what is missing
i. Statutes are the highest form of policy

ii. There is an equity that can be discerned from the statute/ideas implicit in a statutory code

c. Legal realists—law is a human construct, it can be created by judges

i. “Law is not a brooding omnipresence in the sky” (Holmes)

ii. Stare decisis not strong because judges can make law (change is ok)

iii. Horizontal consistency—in any given time period, the rule about similar things should be the same

d. Legal process school—centrality of process—best criterion for sound legislation is whether it is product of a sound process
i. General Strictures

1. Focus on process of lawmaking

a. Procedures that facilitate good outcomes are:

i. Openness to all views

ii. Focus on factual information

iii. Public deliberation

b. Procedure is way that interconnected institutions work together smoothly

i. Controls discretion

ii. Method for self-correction 

c. Procedure critical to law’s legitimacy
2. Important elements of legal process school

a. Balance reliance of vert consistency with equal treatment of horiz consistency

b. Judges can make law, but important to defer to precedent to protect reliance

c. Super strong SD in statutory cases b/c Cong can overrule by subsequent statute (sliding scale with SD as strongest)

ii. Hart and Sacks—assume that legs are reas ppl pursuing reas purposes reasonably (through reas process)
1. Central premises: interdependence of ppl & cmty interest springing from it

a. Interest groups—for protection and advancement of common interests

b. State—establish, maintain and perfect conditions necessary for cmty life

2. Reasoned elaboration (purposivist)

a. General directives do not tell citizens what to do in specific situations

b. Must elaborate consistent w/other established applications of a law to best serve the principles and policies of law 

c. Judge interpreting common law precedents must draw out rule or principle 
i. Reading precedents and law 
ii. Figure out what purpose they serve
iii. Then interpret most consistently with that
3. Legislated policy choices vs. implementational discretion

a. Rules—leg confident that it has sufficient info to solve social problem

b. Standards—leg delegates rulemaking to judges, agencies, private institutions

c. Interpret to best harmonize with more basic principles of law and policy

d. Basic policy form basis for extending statute/rule to novel context, reformulating old provisions, replacing prior rules w/new ones
4. Purpose doesn’t end the inquiry—can’t give text a meaning the words won’t bear
3. Patterson v. McLean Credit Union (1989) (pg 615)—declined to overrule Runyon precedent, read it narrowly to say that racial discrimination on the job wasn’t actionable under “make and enforce contracts” provision 

a. Kennedy (majority)

i. Statutory interp precedents are not entitled to super-strong SD—only normal SD

ii. But have to do more than show precedent was wrong to overturn it—have to show:

1. Intervening change in the law that deprives the decision of support

2. Problems of confusion or construction of other laws

3. Inconsistency with fundamental precepts of justice
b. Brennan (concurring in judgment)
i. Runyon was correctly decided
ii. Cong ratified it by:

1. Failing to overturn

2. Rejecting amend to CRA of 1964 that would have been inconsistent with case

3. Relying on Runyon in enacting attny’s fees stat

iii. Court should have just applied Runyon
4. Flood v. Kuhn (1972) (pg 601)—baseball exemption to anti-trust laws holds even though it’s based purely on stare decisis that wasn’t well-reasoned to begin with

a. Blackmun (majority)
i. Reasons for sticking with stare decisis

1. Cong awareness + inaction over three decades

2. Reliance of baseball which has been left alone to develop under antitrust exemption

3. Unfairness in overturning Federal Baseball precedent with retroactive effect
a. Vertical consistency problem if ct changes law
b. Horizontal consistency problem if only baseball is exempt
4. Better to let Cong fix through legislation (legal process argument)

a. More orderly disposition of change in law

ii. Precedent has become entrenched in the law—only Cong can change it now (up to Cong to fix)

b. Burger (concur)

i. Up to Cong to untangle the mess of baseball’s exemption

c. Douglas (dissent with Brennan)

i. No legitimate rationale for baseball exemption

1. Obviously part of interstate commerce

2. No different from other sports that are subject to rule

ii. Congressional inaction can be understood as not enacting any rules specifically exempting baseball, not writing baseball into the law (stat already covers this by its language)

d. Marshall (dissent with Brennan)

i. Congressional inaction doesn’t mean acquiescence

1. Baseball isolated from its natural allies to lobby for change (b/c other sports are not treated like baseball)—court created this political impotence, so should fix it (public choice argument)

ii. Should overrule prospectively

Moragne v. States Marine Lines (1970) (pg 573)—overrules stare decisis of The Harrisburg to find that wife of dead longshore worker could make claim for unseaworthiness when death occurred in territorial waters

1. Matrix of possible laws that failed to cover this instance:

	Theory of Claim/Location of Injury (
Governing Law  
	Negligence/

Territorial seas
	Negligence/

High seas
	Unseaworthiness/

Territorial seas

Moragne’s Case
	Unseaworthiness/

High seas

	Florida Wrongful Death Statute
	Yes—Moragne makes this claim, but not at issue at SCOTUS
	Yes—state law can’t directly apply on the high seas, but a federal court, sitting in admiralty would “borrow” and apply the state w/d statute
	No—wrongful death liability for unseaworthiness is not recognized in Florida, unlike most states
	No—Florida law can’t directly apply on the high seas; if the admiralty court borrows the state w/d statute, it creates no unseaworthiness liability

	Jones Act
	Yes—but covers only seamen, not longshore workers
	Yes—but covers only seamen, not longshore workers
	No—no liability for unseaworthiness and applies only to seamen
	No—no liability for unseaworthiness and applies only to seamen

	Death on the High Seas Act (DOHSA)
	No—doesn’t apply in territorial waters
	Yes—allows w/d action
	No—doesn’t apply in territorial waters
	Yes—allows w/d action

	Federal Maritime Common Law
	No—but FL w/d stat covers and that stat could be applied by admiralty court
	No—but DOHSA covers and would be applied by admiralty court
	The Harrisburg—No

Moragne—Yes (overruling The Harrisburg)
	No—but DOHSA covers and would be applied by admiralty court


2. Harlan (majority)

a. Federal maritime common law does not provide for cause of action for unseaworthiness (strict liability tort) when death occurs in state territorial waters

b. Common law rule (The Harrisburg precedent)

i. Based in felony-merger doctrine

1. No recovery for act that was both tort and felony (tort subsumed by felony)

2. All intentional or negligent homicide was felonious, no wrongful death suits

ii. Not applicable in America b/c felony conviction didn’t include forfeiture of property, therefore subsequent wrongful death suit would be ok

1. But, American courts adopted British CL

2. Did not provide any justification for applying this rule in America

3. Had been “bitterly criticized” in England

iii. Subsequent change in law

1. Wholesale abandonment of rule by legislatures (both US and England)

2. Congress and every state have written w/d stats

3. No present public policy against w/d recovery—in fact, trend and policy now favors recovery for w/d

a. Reads statutes in conformance with this policy

c. Subsequent Statutes that counsel overturning The Harrisburg
i. Death on the High Seas Act

1. Provides cause of action for negligence causing death on high seas

2. Doesn’t apply in state territorial waters

ii. Jones Act

1. Provides cause of action to seamen for w/d (not limited to high seas)

2. Doesn’t apply to longshore workers

iii. Anomalies in reading these to not create cause of action in this case

1. Same conduct in territorial waters would allow recovery for injury but not death

2. Same conduct would invoke liability on high seas, but not in territorial waters of state without unseawrothiness action (like FL)—no reason for distinction

3. Seaman wouldn’t have unseaworthiness claim in territorial waters, but longshore worker would if allowed by state stat

d. Was power to control maritime law ceded to states in DOHSA?

i. Legislative history—indicates strong dislike for The Harrisburg rule
1. Wanted uniformity on high seas laws

2. Allowed states to maintain laws for territorial waters

ii. Specific intent (“mischief”) facing Cong in 1920 was absence of remedy on the high seas, so DOHSA rectified that remedy

1. Just let states provide remedy in territorial waters, NOT intended to insulate from failing to provide remedy

2. Shouldn’t be read to foreclose non-stat federal remedies that might effectuate general maritime law, even if state law doesn’t provide

iii. Policy of uniformity also seen in Jones Act (uniformity in recovery for seamen, regardless of where injury/death occurs)

1. Conforms with Constitutional principle that federal admiralty law should be “system of law coextensive with, and operating uniformly in, the whole country”

e. Stare decisis doesn’t counsel for upholding The Harrisburg
i. Confidence in predicting legal consequences of action—this is remedial issue, so won’t have serious effect on primary conduct (unseaworthiness opens liability already, just question of additional recovery)

1. Established expectation to make vessels seaworthy

2. New remedy would simply reinforce this expectation

ii. Precedent itself is causing confusion and litigation

1. Widely criticized despite its longstanding tradition

2. Better to supplant with more workable rule

iii. Better to overturn unjustified rule than to blindly follow precedent (more faith in judic)

f. Touchstones:

i. Purpose—overarching policy of allowing recovery (carries across specific stats)

1. Harlan reads statutes in line with general purpose, not text

2. Cites Hart & Sacks—purposivist decision!

ii. Text—indicates “conception of the sphere within which the policy is to have effect”

iii. Specific intent—addresses particular problem brought to leg attention/detail with particularity the scope of the leg aim

iv. General intent(purpose—leg dealing with series of situations where underlying principle can be generalized (also look to other jurisdictions to see principle)
3. Other thoughts on Moragne
a. Applying statutes by analogy—looked to collection of statutes to divine purpose of leg

i. Criminal/mandatory stats creating tort standards

1. State common law has created standard for civil liability:

a. Stats set forth negligence per se standard

b. Declaration of policy to justify jud finding Ks unenforceable or void

c. Stats set forth standard for new cause of action 

2. Contributory neg for not having headlights (Cardozo, Martin v. Herzog)

3. Neg per se for running stop sign even though ss ordinance wasn’t properly effective—stat created generalized standard of conduct that ct could enforce (Traynor, Cal., Clinkscales v. Carver)

4. SCOTUS inferred cause of action for injury to RR worker based on stat purpose to promote safety of employees (Tex & Pacific Ry v. Rigsby)

ii. UCC—encourages reasoning by analogy for situations not covered directly

1. Applied to gov Ks to serve goal of unifying commercial law

iii. Property—stat rules adopted by analogy as principles of CL and equity

1. MD adopted principle underlying leg in other states to allow inheritance of subsequently born child, not mentioned in will

b. Equal Protection analysis

i. Different presumptions for exclusion of class from coverage of legislation

1. Common law—Presume leg had valid reason for exclusion, look for reason

2. Civil law—Leg intended all consequences of specific leg formulation

ii. Have to figure out what class is at issue (seamen vs. longshore workers; maritime vs. other employers; etc.)

c. “Stare de statute”—SCOTUS used stat developments as precedential authority to overrule The Harrisburg
i. Legs also follow “precedent” of older stats in writing new ones

ii. Allows development of uniformity among laws and standards

d. Relationship/partnership between Courts and Legislature
i. How courts can be faithful to congress:
1. Enforce the deal (public choice)
2. Take ball and run w/it (legal process)
3. Do nothing (textualist)

e. Congressional inaction

i. The Harrisburg was decided in 1886—Moragne brought suit in 1970
ii. 100 yrs of inaction = Congressional acquiescence?

1. Flood and Johnson both based congressional inaction arguments on awareness of the anomaly in/interpretation of the law

a. Brennan in Johnson (FN 7)—Weber was publicized, ppl talked about it, Cong had shown willingness to counter Ct on other Title VII misinterprets so inaction = acceptance

i. BUT Brennan in dissent in Flood—inaction could also mean failure to affirmatively include baseball into antitrust law (rather than acceptance of exclusion)

b. Blackmun in Flood—rule has become entrenched so better stick with precedent and let cong fix it for sake of fairness (process argument)

2. Here, no info on whether Cong even thought about small subset of cases not covered by existing law & Cong action wouldn’t help Mrs. Moragne b/c no retroactivity

f. Theoretical approaches to Moragne
i. Legal Process—Statutes tell us generically about what congress thinks of certain policy
1. Statutes cover more than their 4 corners
2. Court should improve and run with what congress did; if dead space, fix it, 
3. Horizontal consistency
4. Harlan’s opinion was a process opinion
ii. Textualists—not the court’s job to fill in leg’s holes
1. Identify inconsistency in the law but don’t fix it
2. Vertical consistency
3. Problems with trying to “fix” the law:
a. Where does this new scenario fit?
i. Workers’ comp statutes (on land)
ii. Maritime law 
b. Subjectivity in deciding what the right analogies are

iii. Calabresi—courts have the power to overrule stats on par with CL
1. Problem that country changed from common law to statutory state
a. Leg inertia to pass leg but not to revise
b. Cts faced with unworkable and outdated leg
2. Proposal—allow cts power to work with stats like they have over CL
a. Reject or alter stats to same extent (and w/ same hesitancy) as CL
b. Only apply to areas of:

i. Leg inertia (leg can reenact if jud decision is undesireable)

ii. Stats that have clearly lost majoritarian support

iii. Stats that no longer “fit” in legal landscape (other stats, jud decs, admin rules, etc.)—allows majoritarian influence here
1. Change in common law surrounding the statute

2. Other statutes passed that indicate a shift in approach

3. Sufficient scholarly criticism

c. Before overturning, consider:

i. Age of the statute

ii. Stat was passed in response to a specific event (specifically oriented law)
iii. Constitutional doubts
d. Retentionist bias (like hesitancy to overturn precedent)

iv. Law and Economics—role of state to enact laws that improve efficiency (look at interference with efficiency of market)

1. Narrow construction of the statute

a. Stats don’t reflect policy applicable beyond four corners of the stat

b. There’s no collective will on an issue that they didn’t ever decide

c. Enforce the deal to its terms

2. Inefficient to extend strict liability in Moragne
a. Over-investment in safety

b. Increasing operation costs

c. Is there an alternative market solution?  Insurance?

3. Structure of process

a. Direct democracy is inefficient

i. High cost of obtaining agreement

ii. Failure to register “intensity” of votes

iii. Danger of bad decisions (poorly informed electorate org temporarily for rent-seeking policies)

b. Leg organized like market—strike deals between buyers (interest grps) and sellers (legislators) as in Public Choice theory

i. Power of rent-seekers checked by procedural hurdles

c. Cts also subject for rent-seeking corruption

i. Impact leg’s action (“anticipated response”)

v. Critical legal studies—rule of law is really about the rule of power

1. Judges always have to make arbitrary choices; decide things because they can

2. No neutral principles—law is essentially arational, subjective, and political
3. Process theory is biased b/c assumes access to process
a. Rethink concept of representation—more in line with societal composition
vi. New legal process
1. Formalist—focus on process’s commitment to neutral principles, institutional settlement, and importance of vertical continuity
2. Progressivist—focus on purposivism, central role of principle, importance of dialogue (Calabresi)
a. Dworkin’s distinction—formalist = community accepts rules to govern; progressivist = community accepts principles to govern

i. Cts interpret authoritative statements of law (constitutions, statutes, common law) in light of underlying principles 

Retroactivity

1. Traditional rule—stats only apply prospectively

2. Three types of retroactivity in judicial decisions

a. Fully retroactive

i. Announces a principle of law

ii. Applies to the litigants in the case and to subsequent cases when primary conduct occurred before the current decision

iii. Raises reliance concerns

b. Selective retroactive

i. Retroactive for the purposes of the litigants in the case, but doesn’t apply to any primary conduct that happened before the decision was announced

ii. Raises equal protection concerns

c. Fully prospective

i. Plaintiff loses but all future cases should be decided under the new rule

ii. Raises problems of not being the “rule of the case” so it only has the force of dicta
3. Constitutional restrictions on retroactivity
a. Ex Post Facto limitation—only applies to criminal statutes

b. Contract Clause—only applies to state gov, not to fed (extended under 5th Amend to fed gov)

c. Takings Clause—only in the context of a property interest

d. No absolute prohibition on civil retroactive statutes

i. Nothing ever really held to be unconstitutional (when Cong applies a stat retroactively—and does so clearly—its always been upheld)

ii. Problems arise when Congress is not clear on the issue of retroactivity
4. Retroactivity of changes to criminal stats
a. Overturned as unconstitutional—release those previously convicted under law
b. Legislative repeal—cease prosecutions but don’t pardon those convicted
c. Changes in punishment
i. Increase—not retroactive because of Ex-Post Facto prohibition
ii. Decrease—no constitutional barrier to retroactivity (args in favor)
5. Factors that support retroactivity
a. Emergency—e.g. depression-era moratorium on mortgage foreclosures
b. Strong public interest—e.g. requiring comp for black lung even if employment ended before stat
c. Limited abrogation of the preenactment right—e.g. if stat only effects narrow segment of rts

d. Reasonable expectation—e.g., prevent windfalls

e. Lack of process corruption—e.g. does burden of retro disproportionately concentrated?

f. Constitutional limits—e.g. Eastern Enterprises held unconst retroactivity to make employer pay benefits 40+ yrs later (split opinion—takings, due process, or no violation)

Jawish v. Morlet (D.C. Ct App 1952) (pg 635)—minimum wage law invalidated as unconst. can still be enforced if subsequent decision overrules invalidating decision

1. Retroactivity issue

a. DC law setting minimum wage for women and children (1918)

b. Law overturned as unconstitutional in Adkins v. Children’s Hospital (1923)

c. Adkins overruled by West Coast Hotel v. Parrish (1937)
d. Is original law valid from date of original enactment or only pre-Adkins and post-West Coast?  Did Adkins invalidate law altogether or can West Coast revive it?

i. Cong didn’t reenact original law, but did enact amends to it in 1938, ‘41 & ‘44

ii. 1940 Code “incorporated” the old law explicitly noting West Coast Hotel 

iii. Enforcement resumed after Attny Gen opinion saying stat valid from original date of enactment

2. Hood (majority)

a. Law held unconstitutional doesn’t need to be reenacted if invalidating decision is subsequently overruled

i. Statute is dormant, not dead

ii. Statute is valid from first effective date (because intervening case was “never the law”)

b. Non-legal realist opinion—saying Adkins was never the law is unrealistic

c. Congressional inaction in not addressing the issue directly

i. Amended it—could signify “action” or understanding that it was back in effect

ii. Incorporated into code—but did leg do this?

iii. Executive action in obtaining AG opinion

Landgraf v. USI Film Products (1994) (pg 642)—CRA1991 compensatory damages and jury trial for intentional discrim provision not retroactive (before enactment date) absent clear statement from congress

1. Stevens (majority)

a. Establishes rebuttable presumption of non-retroactivity—rebuttable by clear statement
b. 1991 Act established right to compensatory and punitive damages, as well as jury trial—neither were previously available (previously only back pay compensation)

i. Previous iteration of 1991 Act (1990 Act) included detailed retroactivity provision that would have made damages available to “all proceedings pending on or commenced after the date of enactment”

ii. 1990 Bill was vetoed, inter alia, because of “unfair retroactivity rules”

iii. Provision was not incorporated in 1991 version

1. Stevens finds this non-dispositive because still don’t know exactly where “the compromise was struck in the 1991 Act”

c. Textual argument rejected—ultimately, lack of clear statement undercuts other textual arguments

i. § 402(a)—“Except as otherwise specifically provided, this Act…shall take effect upon enactment”

1. Doesn’t in itself give any indication of retroactivity

2. Other Title VII amend similarly worded was interp not to be retroactive—Cong use of same lang in light of that decision might mean no retroactivity (FN10)

ii. Interaction with §§ 402(b) & 109(c)—specifically limit two situations to prospective application only

1. Represent the “otherwise specifically provided” provisions—inference that all other situations get retroactive coverage

2. Not likely that Cong intended to resolve this issue by negative inferences alone

iii. Court finds canons unpersuasive to overcome clear statement rule

1. Rule against superfluous wording—unless “otherwise” refers to exception of prospective application in two provisions, first five words are meaningless

2.  Expressio unius—Cong provided specifically for prospectivity in places but not here, means that cong didn’t want this to be purely prospective

3. Unlikely that Cong meant to impart such weight to these words when it could have been more specific to reach same result

a. Could have just meant to be clear that specific provisions would prevail over general “takes effect” provision

b. More likely that Cong wasn’t able to reach consensus on this point—left to cts (except where specifically provided)

iv. Legislative history indicates that no agreement was reached on retroactivity after 1990

d. Presumption of non-retroactivity
i. Rooted in fairness and constitutional principles (see above)

ii. Requiring clear statement helps ct ensure that cong determined that benes of retroactivity outweigh potential for “disruption or unfairness”

1. Cong responsible for making that decision

2. Presumption gives Cong background rule to function off of

iii. Law in effect at the time of decisions are only based on specific lang of stat (not gen rule)

iv. OK to apply new rule when:

1. Intervening stat affects prospective relief

2. Procedural rules 

a. Diminished reliance in proc matters

b. Regulates secondary, not primary conduct

3. Attorney’s fees b/c collateral to main cause of action

a. Bradley—limited by this decision—is ct retroactively changing rules of retroactivity?

e. Here, jury trial and compensatory/punitive damages provision

i. Jury trial right

1. Seems to be purely procedural 

2. BUT only allows jury trials in actions for compensatory/punitive damages

3. Two new provisions are intertwined so evaluate them together

ii. Punitive damages

1. Share characteristics of criminal sanctions

2. Retroactive application would raise serious constitutional question

3. B/c not explicitly applied retroactively, ct will avoid the constitutional question
iii. Compensatory damages

1. Reaches primary conduct that was already targeted by Title VII and subject to compensation for backpay

a. Mutes fair notice concerns

2. Noble Cong goal of providing more complete redress for violations of Title VII

3. BUT doesn’t compensate from general/neutral fund

a. Implicates liability and “private parties’ planning” of defendants

b. Attach a new legal burden to conduct

4. Therefore, can’t be applied retroactively

f. Bottom line rule—Legal Process rationale (compare w/ Harlan in Moragne)

i. Stats altering rules of “primary” behavior—presumptively not retroactive

ii. Stats altering “remedies”—presumptively retroactive (Scalia would say that this is not a retroactivity issue b/c remedies don’t come into play until trial)

iii. Possible exceptions

1. Procedural rules

2. Prospective remedies

iv. Rejected exceptions

1. Broader remedial exception

2. “Restorative” statutes (Rivers)

g. Theoretical response to court’s default rule here

i. Civic republican

1. Foster deliberation

2. So this is a good rule, because we want Congress to deliberate and talk about it

ii. Public Choice

1. Unrealistic rule, because some members of Cong prob wanted retroactivity but couldn’t get it in

2. Groups that didn’t want retroactivity “won” 

3. Maybe there really was a deal here that’s being upset by the court’s presumption—if you can figure out the deal, you should enforce it
2. Scalia (concur with Kennedy, Thomas)

a. Majority should have announced clear statement rule for retroactivity, not just presumption

b. Problem with majority’s definition of retroactivity and substance/procedure distinction

i. Don’t look at “vested” rights or substance/procedure distinction

ii. Look at relevant activity that rule regulates
1. New rule of evidence applies at trial, but not to evidence already taken (can’t overrule on appeal for subsequent law)

2. Attorney’s fees—retroactivity event is filing suit (if point of awarding is to encourage suit) or termination of suit (if point is to facilitate suit)

iii. Damages speak to primary conduct, therefore not retroactive

c. Scalia vs. Stevens

i. Stevens—if the primary conduct occurred before the law is passed, then the statute is retroactive—not allowed unless its one of the two exceptions

ii. Scalia—not retroactive if the law applies to the procedures at trial because the trial is presently happening, and same with remedies (only comes into play after trial)—no need for exceptions because these just aren’t retroactive
3. Blackmun (dissent)

a. Presumption doesn’t apply to remedial statutes (like this) b/c primary conduct was already illegal

b. Same basic rights and burdens here (rt to be free from discrim and burden not to discrim)

c. Damages should be retroactive

Rivers v. Roadway Express (1994) (pg 655)—stat enacted to overturn Patterson (no discrim claim under interference with K rights during course of employment) found not to be retroactive

1. Stevens (majority)

a. “Restorative” stats (that overturn precedent) might be retroactive

i. No fairness concern because law was in force at time of action (only subsequent SCOTUS decision invalidated law)

ii. Cong has power to make restorative stats retroactive, but no presumption that they are

b. Here, this was not “restorative”

i. No indication in text

ii. No leg history indicating targeting of SCOTUS decision

c. Not retroactive b/c expands duty of nondiscrim to K period—additional reg of primary conduct

i. Problem—inconsistency between cases “in the pipeline”—some initiated under Patterson and some under new law

Lindh v. Murphy (1997) (pg 658)—new habeas corpus provision does not apply retroactively to noncapital cases pending when Antiterrorism and Effective Death Penalty Act was enacted

1. Souter (majority)

a. Before determining retroactivity, must determine stat’s “temporal reach” and terms of stat

i. General rules of construction apply

ii. If found to be retroactive, it won’t apply (even if it would have applied if not retro)

iii. If not retroactive as applied to Lindh, it’ll be applied to extent normally applicible

b. Two provisions at issue with different treatment of retroactivity

i. Ch. 153 only applicable to cases filed after enactment (federal habeas)—very clear

ii. Ch. 154 applicable to cases “pending on or after date of enactment” (for habeas against state in capital cases)

1. Ch. 154 actually substantive—changes standards or proof and persuasion to be more favorable to state—not just procedural

2. 154 may not be “clear” enough to overcome presumption generally, but is in cases that fall explicitly under its terms (state habeas non-capital cases pending at enactment)

c. Difference in text indicates different intention with 154 (in state habeas cases)

i. Two provisions were considered at the same time

ii. Cong must have intended the difference to mean something

iii. If 153 only applies prospectively, 154 doesn’t by neg. implication (expressio unius)

d. Touchstone—intent of Cong in passing different wording

e. Tools

i. Text—difference in wording

ii. Leg history—fact that two provisions were considered simultaneously

2. Rehnquist (dissent with Scalia, Kennedy, Thomas)

a. Majority ignores retroactivity jurisprudence—dictate that provision applies to pending cases

b. No clear statement—Cong silence on application to pending cases

i. Silence could mean that Cong intended not to apply to pending cases (like majority)

ii. Could also mean other things (no deal, speak more clearly on more imp issue, etc.)

iii. Better to use normal retroactivity principles—as Cong assumed ct would

c. Rules of retroactivity

i. Apply new procedural rules to pending cases (Landgraf—apply to secondary conduct)

1. New provision regulates state trial, not the murder that prompted it

2. Habeas proceeding is basically tertiary conduct/collateral proceeding

3. Entirely procedural b/c it effects standard by which state proceeding is reviewed

ii. Apply changes in law to prospective relief
1. Habeas is forward looking b/c it doesn’t compensate for past wrongs, it releases prisoner from unlawful custody

2. Unlike damages provision in Landgraf which compensated for past wrongs

iii. Apply stats ousting jurisdiction to pending cases

1. Stats speak to power of the ct, not rts/obligations of parties

d. This reasoning also works under Scalia’s Landgraf’s “relevant activity that the rule regulates” construction of retroactivity

3. Current retroactivity inquiry:

a. Clear statement of Cong intent re: stat’s temporal scope (intended retroactivity?)

i. If yes—resolve according to clear statement

ii. If no—employ normal rules of interp to decide whether to apply

b. If Cong didn’t address temporal reach, apply Landgraf assessment of improper retro effect

Due Process of Lawmaking
1. Premise—legislative process should produce “rational lawmaking”

a. Legislators must be informed re: 

i. Application of law 

ii. Whether law would further intended purpose

iii. Burdens or privileges imposed by law

b. Committees must inform leg body of “factual and value premises” for law

2. Judicial role—adopt methods of adjudication and stat review to promote rational lawmaking

a. Scrutinize laws by looking at:

i. Rationale articulated by legislators/justifications for ends and means

ii. Leg process

iii. Composition of leg body to make sure fairly constituted 

iv. ID of the legislator/law-maker (Baake—maybe Regents weren’t right ppl to make that rule)

b. Civic Republican line of thinking

c. Stevens’ dissent in Fullilove . Klutznick—looked for reasoned explanation from cong for pref treatment

3. Process of lawmaking facilitate reasoned deliberation and rational decisionmaking

a. Sometimes requires that Cong make decision, not agency (b/c of institutional process in Cong)

b. Mow Sun Wong and Kent v. Dulles (ct found that Sec of State couldn’t withhold passport from alleged communist sympathizer b/c Cong hadn’t authorized that power)

i. Both cases ct “remands” to legislature to make more reasoned/explicit policy

ii. More “modest” jud activism by sending it back to leg (Scalia response—still meddling)

Hampton v. Mow Sun Wong (1976) (pg 391)—deprivation of important liberty interest (rts of non-citizens to work for federal service) not properly reasoned decision at appropriate level (agency’s reas must fit agency’s role) = invalid

1. Stevens (majority)

a. Unusual situation b/c here fed gov is denying EP and 14th Amend only binds states

i. DP requires reasoned deprivation of EP

ii. Must be reasoned at level at which rule is adopted

1. If agency promulgating rule is primary protector of rt = deprivation was reasoned

2. If Cong or Pres announced rule = any rational basis would support it

iii. Here, many valid reasons for Pres or Cong to announce rule—but it was agencies 

1. Those reasons would lie outside normal agency responsibility

2. Agencies need own rationale for denying EP

b. Was citizenship requirement mandated by Pres/Cong or by agencies?

i. Cong/Pres never required adoption of requirement

ii. Knew about long-standing requirement so can maybe be said to have acquiesced 

1. Found stat authority to retain or modify citizenship requirement

2. Given const implications of rule, appropriate to look for explicit directive from cong

c. Validity of rule

i. Sole function of agency (Civil Service Commission) is promotion of efficient federal service

1. Best served by eliminating restrictions for potentially qualified employees

2. Having one rule (barring citizens) would promote efficiency, but only if employment of some non-citizens would otherwise hurt efficiency

ii. Didn’t present reasons for important decisions

1. No “considered evaluation” of simple exclusionary rule vs. enlarging applicant pool

2. Interest at stake requires more than “hypothetical justification”

d. Cong and Pres decided to admit the aliens—decision to deny liberty must be done at comparable level of gov or through reasons properly within concern of agency

2. Brennan (concur)

a. Maybe beyond constitutional power of Cong or Pres to enact this rule anyway (not decided by ct)

Conscientious Legislator (Brest, pg 399)—Cong and Pres both have role in evaluating constitutionality of laws

1. Two underlying assumptions:

a. Legs are obligated to determine constitutionality of proposed legislation

i. Reasons:

1. Provisions of Constitution directly addressing legislators

2. Framers understood active role of legs in assessing constitutionality

3. Bound by Oath or Affirmation to support constitution

4. Judicial review not premised on exclusive or special constitutional function of court

5. Cts operate under presump of constitutionality based on legs role in passing const laws

ii. Reasons against

1. Institutional incompetence—legs not all lawyers

2. Problems arise in implementation not foreseeable

3. BUT—shouldn’t stop them from trying

b. Legs should consider themselves bound by (or heavily weigh) substantive constitutional precedent

i. Don’t need to be totally bound by judge-made const doctrine, but need to accord it great weight

1. For sake of uniformity and stability, need single const interpreter—should be SCOTUS

2. But some areas Ct can’t/doesn’t review, so Cong determination stands

ii. Should allow some ability for cong to pass “test laws” to overturn disfavored const precedent

2. Judicial review of Cong determinations of const 

a. Should be rational-basis review (Thayer) b/c:

i. Leg better suited to answer questions of policy and politics that are being decided

ii. Aggressive jud review will encourage cong to abdicate role to cts

b. Cong can put in provisions for expedited review to help “test” const separately from policy

i. Public choice theorist would like this b/c it helps the deal if question is const not policy

3. Examples of exercises of “conscientious legislators”

a. President Jackson vetoing Bank of the U.S. (after it was upheld in Marbury)

b. CRA 1964 and VRA 1965—testimony of hearings on const of cong action

c. Impeachment of Clinton—debate const of proceedings

d. Don’t ask, don’t tell—House Armed Services Committee hearings on const

4. Conscientious President—own responsibility to assess const before signing

a. Arguable stronger duty than cong b/c only one person (no shared duty)

b. “Signing Statement”—pres interps law very differently than what appears to say on face

5. Legislative Drafting/Textualism in Due Process of Lawmaking approach

a. Clear statements in text

i. Most convincing evidence of deliberation 

ii. Judicial review of text as incentive to clarity (Scalia)

iii. Forward looking to change behavior of future cong as much as decide case at hand

b. Critiques

i. Decisional minimalism disguising judicial activism

1. Reality makes it hard for Cong to agree on/pass precise lang

2. Ct invalidation in absence of clarity denies Cong opp to achieve any goal

ii. Cong doesn’t take opp to revisit laws after ct decisions

c. Approach to drafting

i. Determine what leg is designed to do 

ii. Determine the structure (consistency with other stats)

iii. Draft the bill

1. Announce objective simply (definitions!)

2. No more complicated than necessary to serve objective

3. Internally consistent

4. Coherent with other stats

d. Parts of leg:

i. Long title and enacting clause (“A bill to provide…Be it enacted by…”)

ii. Introductory clauses (short title, leg findings, purpose, etc. to convey underlying policy)

iii. Substantive provisions (definitions, rights/duties, admin/procedural provisions, enforcement, effective date, etc.)

iv. Amending or repealing existing law (strike and insert or full restatement, repeal & replace)

v. End clauses (grandfather clause, severability, inseverability, effective date)

e. “Diseases” of Leg lang

i. Ambiguity—either/or meaning

1. Semantic ambiguity—more than one dictionary definition for a word

2. Syntactic ambiguity—unclear modification or reference (“squinting modifiers”)

3. Contextual ambiguity—Holy Trinity used context to narrow scope of otherwise clear stat

ii. Vagueness—variety of possible meanings

iii. Overprecision—run into expressio unius problems

iv. Elegant variation—don’t use different words to mean the same thing

f. Schwartz’s “keep in mind” list

i. Severability clause

ii. Effective date (retroactivity, transitional regime, savings clause)

iii. Impact on preexisting law (what’s being repealed)

iv. Preemption of state law

v. Application to units of state or local government

vi. Application to branches/instrumentalities/agency of fed. government

vii. Cause of action

1. Statute of limitations

2. Limits on recovery

3. Jury trial

viii. Interpretation philosophy 

ix. Single subject rule in force (none in the fed. government but many states have it)

x. Clear statement rule (presumption of non-retroactivity)
Direct Democracy

1. Three main types (none at the federal level)

a. Initiative—certain % of electorate petition to have leg put on ballot for vote

b. Referendum—electorate approves or disapproves of already enacted leg

c. Recall—put continued service of elected official to vote

2. Attempt to combat legislatures’ subservience to special interests (but direct dem. might be worse—particularly where majority of voters act to restrict minority rights)

3. Theoretical approaches to direct democracy

a. Anti-Madisonian

i. Majority factions should be checked

ii. Should be hard to enact laws

iii. Need to protect the rights of minority groups from the tyranny of the majority

b. Civic republicans don’t like

i. Deliberation is even harder to achieve in “legislature of the whole”

ii. No realistic option of amendment or compromise

c. Public choice

i. Legislators often have incentives not to deal with controversial issues (gay rts), so direct democracy allows ppl to take up issues

ii. May make it easier for some groups to legislate at the public expense

iii. May make it easier to repeal special interest legislation
4. Practical problems of direct dem.
a. Burdensome procedures—circulating petitions too costly for ord. citizen (only orgs. can afford)
b. Voter confusion—either b/c of poor drafting or voters not informed
c. Distortion of lawmaking agenda—org interests might override leg determinations of worthiness or leg in long run or fit into leg scheme
d. Difficult for cts to interpret poorly worded ballot initiatives or determine purpose/intent
5. Constitutional questions
a. EP concerns—risk of oppression of minorities by majority (Derrick Bell, Arthur v. City of Toledo)
b. Due process of lawmaking concerns—electorate might not be appropriate decision-maker (Romer)
c. Burdens of challenging referenda on EP grounds under SCOTUS precedent

i. Easier to challenge a rearrangement of lawmaking process than individual exercise of ref auth (Seattle Sch Dist)

ii. Easier to challenge overt racial classifications and those that transparently have that effect (Hunter)

iii. Easier to challenge severe process burdens than mild ones (Seattle Sch Dist)

St. Paul Citizens for Human Rights v. City Council (Sup. Ct. Minn. 1979) (pg 505)—voters could repeal an ordinance (remove “sexual preference” from anti-discrim stat and enlarge rel. org. exemption) by initiative rather than referendum

1. Todd (majority)

a. Initiative could be used to repeal ordinances

i. Power to enact ordinances also includes power to repeal (enact new ord that supercedes)

ii. Text of City Charter indicate intention to allow voters to repeal by initiative

1. Grants power to “propose ordinances (initiative), require ordinances to be submitted to vote (referendum), recall an elected official (recall)”

2. “Any ordinance may be proposed by initiative petition”

b. Doesn’t violate single subject rule because both questions concern Human Rts. Ordinance

i. Public debate left little chance for deceit, voter confusion, or logrolling

1. Logrolling—Practice of leg exchanging votes on unrelated issues (here, packaged anti-gay with parochial prov to get voters out)

a. At federal level this is lawful—at state level can be controlled 

b. Recall Civil Rights Act 1964—trading votes for water projects out west

c. BUT ppl are always doing this and if illegal just won’t be leg history on it

ii. Could have made both changes by enacting a single new provision (through initiative process)

2. Wahl (dissent)

a. Fundamental policies underlying initiative and referendum provisions are undermined by reality

i. Poorly drafted

1. No review to ensure consistency (internally or with other stats)

2. No input or feedback from those affected by stat

ii. Complexity of issues makes voter ed difficult

1. Confusion of voters

2. Decisions based on emotional or political (not factual or philosophical) decisions

iii. Doesn’t insulate from interest groups

1. Small grps can get initiatives on ballot

2. Well organized minority can pass or block ordinance

b. Stats granting initiative and referendum power should be narrowly construed

i. Distinction between an initiative (propose new leg) and referendum (review existing leg)

ii. Here, distinction is time limit

1. Allowing repeal of existing stat by initiative would render referendum prov meaningless

2. Would eliminate need to file referendum petition within 45 days

3. Otis (dissent)—also rejects initiative b/c of violation of two-subject rule

Arthur v. City of Toledo (6th Cir. 1986) (pg 513)—upheld repeal of sewer extension ordinances for housing projects over EP claim b/c not facially race-based and discrim not sole possible motivation

1. EP claims normally require showing of racially discrim intent or purpose

a. Problem for referendum elections b/c no leg history, cohesive intent, etc.

b. String of SCOTUS precedent dealing w/ EP claims on referendum elections

i. Hunter—couldn’t implement race/religious housing discrim laws without voter’s majority approval found invalid b/c explicitly treated race-based laws differently than other laws

ii. James—couldn’t develop public housing project w/out community voter’s majority approval was upheld b/c not explicitly race-based

iii. Seattle Sch Dist—statewide voter initiative to end busing (not explicitly race-based) invalidated b/c obviously brought for racial purposes and b/c changed the decision-makers

c. Here, not facially race-based referendum, nor would racial motivations be only purpose

i. Only rejected two sewer extensions—not all housing projects

ii. City spent money from these projects on other projects in “white neighborhoods”

2. Don’t inquire into motivations of voters in race-neutral referendum or if race wasn’t only possible motivator
a. Secret ballot—no way to ascertain motivation

b. Value of referendum election

i. Legit process shouldn’t be invalidated by “bigoted comments of a few citizens”

ii. Allegations of racism would essentially defeat any referendum

Romer v. Evans (1996) (pg 518)—Colorado C amendment prohibiting legislation protecting gays from discrim invalidated b/c law denies burdens participation in political process (combo EP and DP)

1. Kennedy (majority)

a. Heavy procedural burden—essentially requires constitutional amendment to protect gay rights

i. Deprivation of the right to seek protection of the law inherently denies EP

ii. Purpose—purely motivated by animus for category of persons—not “rational” basis for law

b. Factors to look at:

i. How much did they burden the political process for a particular interest?

ii. How sensitive is that interest (protected class)?

iii. The higher the burden and the more sensitive the interest, the less likely it will be to be upheld

c. Doesn’t discuss the issue of direct democracy vs. legislature-enacted law

2. Scalia (dissent with Rehnquist and Thomas)

a. Burden here is on getting special treatment, not “equal” treatment—not protected by EP

i. Prohibits giving favored status because of homosexuality (same ppl can still be favored in other categorizes)

ii. Because of self-grouping in neighborhoods, gays were able to exert political influence beyond their numbers—Amend countered this by making it a state-wide issue (purpose)

b. Withstands rational review b/c state is allowed to disfavor homosexuality (if Bowers is still law)

c. Refers to referendum as “most democratic of procedures”

City of Eastlake v. Forest City Enterprises (1976) (pg 528)—upheld requirement that land use changes be approved by 55% of voters b/c didn’t constitute unconst delegation of legislative power or violation of DP

1. Burger (majority)

a. Found no delegation of legislative power 

i. People “reserved” the power to themselves

ii. Not a question of legislature delegating the power to other body

iii. Distinguish from cases where leg delegated to narrow segment of community

1. Cites James for proposition that referendum “ensures that all the ppl of a community” have a voice


b. No DP violation despite potential for arbitrary voting

i. Generally unconst to delegate leg power without standards to measure fidelity to leg will

ii. Here, this is reserved power by the ppl, not delegated power from the leg

2. Powell (dissent)

a. B/c this issue only effected one person and one parcel of land, he had no realistic recourse to plead his case with the voters—fundamentally unfair

3. Stevens (dissent with Brennan)

a. Show deference to state court decision

i. Determined that referendum was invalid b/c DP requires protection of individual from arbitrary municipal power—underlying exercise of power must be articulated by responsible gov

ii. Here, city delegated legislative authority without any assurance that it would be exercised fairly

iii. Purpose was to obstruct change to land use to keep apt bldgs out of area

1. All zoning changes require referendum approval

2. Requires majority +, not just simple majority

3. Requires petitioner to pay for referendum

b. Submits control over one persons use of private property to decision of entire municipality

i. Popular vote is not appropriate way to adjudicate individual rights

1. Most voters are probably indifferent and uninformed

ii. Might allow public vote if there was danger to valid municipal plan (not the case here!)

4. Other notes

a. Inconsistent with Mow Sun Wong?

i. Courts defer to legislative bodies but expect that those bodies will act to protect const interests

ii. Mow Sun Wong held that some actions must be undertaken by leg bodies to ensure that action is fair, reasonable, and constitutional

iii. Here, allowed delegation to public vote without ensuring fairness or constitutionality—no deliberative process

Philly’s v. Byrne (7th Cir. 1984) (pg 537)—no deprivation of DP when owner lost liquor license in referendum making town “dry” b/c referendum applied equally to all liquor stores and burdened all residents who wanted to drink

1. Posner (majority)

a. Meaning of “due process”

i. Not only one form of lawmaking or uniform code of procedure

ii. Look for “fair process of decision-making”

1. Depends on nature of abuse procedure designed to prevent

a. Often designed to prevent misapplication of law

b. Also to avoid “ganging” up against minority
iii. Generally think of public vote on individual rights as violation of DP 

1. Doesn’t agree with Eastlake
2. Distrust voter/law making by referendum b/c guided by no standard, give no reason, not subject to judicial review
b. Here, deciding whether to sell liquor is proper expression of community desire (w/in comp of voters)

i. Not deciding fate of a particular person, blanket prohibition makes it fair

1. Imposing ban on all liquor stores, not just “disfavored” ones

2. Also burdens voters b/c they can’t buy liquor in the precinct either

ii. Legislative, not adjudicative, decision

iii. All had notice of referendum and could “lobby” electorate for position

c. What about if there was only one liquor store in precinct?

i. Constitutional values implicated (bills of attainder, ex post facto, etc.)

ii. Dismisses this as not enough of a danger to make it unconstitutional

2. Wood (concur)

a. Legislature had enacted alcohol ban but suspended imposition pending choice of local voters

i. Voters basically just enact the ban for their precinct—legislating always stayed with leg

ii. DP challenge is therefore directly targeted at legislature, not referendum

iii. As rule of general applicability, no basis for DP claim against legislature

b. If unhappy—have to change it at the legislative level (through elected representatives)

Statutory Interpretation—Theories
Intentionalism—identify and follow the original intent of the drafters (main critique—original intent is indeterminate and incoherent)

1. Golden Rule

a. Find the expressed intention of the legislature (touchstone—textual meaning or specific intent)

b. Look at statute as a whole, words (tools—text)

i. Narrower focus on the words of the statute

ii. Can go beyond the meaning of the words if there’s inconsistency or absurdity

2. Specific Intent—Roscoe Pound—ct should be honest about what its doing

a. Spurious = imaginative reconstruction

i. Looks at general questions of morals, policy and fair dealing

ii. Essentially a leg process (“make, unmake, or remake, and not merely to discover”)

iii. Problems

1. Brings the law into disrepute

2. Subjects cts to political pressure

3. Reintroduces personal element into jud administration

b. Genuine = specific intent

i. Look at context, mischief targeted, remedy sought, intent on specific point 

ii. Discover leg intent by assuming his position

iii. Rejects literalism—text must be read from perspective of enacting leg, but no indep “plain meaning”

3. General Intent/Imaginative Reconstruction—Learned Hand (Fishgold v. Sullivan Drydock & Repair)

a. Imaginative reconstruction of Selective Service Act of 1940 to understand protection for “discharge” as not including “laid off”

b. Returning serviceman is laid off (not “discharged”)

i. Prohibition on discharge doesn’t protect you from being “laid off”

ii. Different policy protection—need to look at intent of enacting, not current, cong

4. Critiques

a. Radin

i. Difficult/impossible to ascertain intent of entire leg body

ii. Text is only indication of agreement/intent

iii. Once enacted, text is only thing with force of law

b. Holmes—government of laws, not men—care what the law says, not what the leg thought/meant

Holy Trinity Church v. United States (1892) (pg 675)—upheld church’s hiring of foreign minister even though it violated the plain language of the stat b/c not within the “spirit” of the law

1. Brewer (majority)

a. Act clearly falls under proscribed conduct of the stat—“importation of…any alien…to the US…under k or agreement…to perform labor or service of any kind in the US”
i. “Labor and service” encompassed beyond manual labor

1. Alternate textualist reading—at time of passage, “labor and service” only understood to cover manual labor

ii. “of any kind” expands scope to remove remaining doubt

iii. Exclusio unius—specific exceptions are explicitly listed, means others not excepted from stat

b. Touchstone—rejects textual meaning of “plain language” in favor of general intent/purpose reasoning

i. Congress could not possibly have intended plain meaning 

ii. General intent/purpose was to protect American labor—not to keep pastors out

iii. Imaginative reconstruction—if Cong had thought about it, would have excluded ministers 

c. Tools

i. Text (whole act; comparing one part to another)

1. Title—reaches only manual laborer, not professionals

2. Other support not mentioned by ct—§ 4 mentioned only “laborer, mechanic, artisan”

ii. Context surrounding enactment

1. Cause and necessity of making the act (mischief rule)—to combat importation of unskilled workers from abroad to “break down the labor market”

iii. Legislative history

1. Committee testimony—cheap unskilled labor was the problem

2. Senate committee report—didn’t substitute “manual labor” for “labor or services” b/c too late in the session & understood that bill would be interp to apply to manual laborers

3. House committee report—targets low-wage labor that “degrades American labor”

4. “It was never suggested” that this might apply to pastors

a. Textualist would object b/c there’s a lot that’s not said—don’t need leg history to reiterate the entire stats and possible applications of it

b. Swiss-cheese-ification of statute—creates giant holes b/c there’s a lot not said

iv. Other values 

1. Protection of religion—state constitutions, US Const

2. Christian nation would not prevent hiring of pastors (absurd results)

a. “Clear statement rule”—court recognizes this strong American value so if the statute meant to undermine this value, Congress needs to say it clearly

2. Other thoughts on Holy Trinity
a. First time SCOTUS rewrote stat based on evidence from leg history

b. Missed Leg history

i. Discussion on the floor that certain professionals were covered under the lang of the act

ii. Suggestions for further amend to exclude these professionals never done—shows understanding that the current language didn’t exclude certain professionals

c. After Dist Ct held law applicable to ministers (before SCOTUS review) Cong amended to explicitly exclude them

Purposivism—choose the interpretation that best carries out the stats purpose (main critique—slighted trad rule-of-law values & cts not equipped for policy analysis)

1. Mischief Rule

a. Looking to see what leg was trying to fix (touchstone—purpose)

b. Look to the common law, “true reason” for the remedy (tools—any!)

c. Not a strict/narrow view of where to look

2. Legal Process Theory (Hart & Sacks)

a. Speluncean Explorers (pg 690)—explorers trapped in cave ate one, when rescued others are prosecuted for murder under stat: “whoever shall willfully take the life of another shall be punished by death”
i. Truepenny

1. Judge should convict according to the statute

2. Text—no exception written into the statute, therefore no exception here

a. Not the role of the judge to provide exception/leniency in applying the statute

b. Advocating for executive clemency

ii. Foster

1. “May break the letter of the law w/out breaking the law itself” (a la Holy Trinity)

2. Purpose of the law—deterrent statute

a. Explorers were stuck in the “law of nature” therefore a statute not a deterrent because they aren’t “killers”

3. Self-defense exception has always been read into the statute even though not in the text 

a. Fits with deterrent purpose of stat—can’t deter killing in self-defense

iii. Tatting

1. Can’t say that deterrence is the only purpose of the statute—also orderly outlet for retribution, rehabilitation, etc.

2. Self-defense exception justified by text (not considered “willful” killing)

a. Not applicable here b/c they killed wilfully

b. Cites “Jean Valjean” case of man who is convicted of larceny for stealing a loaf of bread to prevent his own starvation

i. Exemplifies the problem of line-drawing (allow larceny but not murder?)

ii. What degree of duress is enough to say that someone is non-deterrable

iv. Keen

1. Should convict the explorers—must separate moral questions from legal questions

2. Job of the court is to faithfully enforce the letter of the law

a. Legislative formalism

b. Positivistic viewpoint

c. Text

3. Attacks Foster for trying to find holes in the statute—legal process not respectful of text

v. Handy

1. Legal realist opinion—interpret the statute in line with public opinion

2. Here, public opinion polls say to acquit so the court should acquit

b. Hart & Sacks (pg 696)—purpose is primary touchstone of statutory interpretation

i. Position of the ct:

1. Respect the role of legislature

2. Mindful of “nature of law”—statute is part of “law”

3. Strive for even-handed justice

ii. Process of statutory interpretation:

1. Determine purpose of statute

a. American Trucking—no more persuasive evidence of purpose than the words

2. Interpret words of stat to best effectuate that purpose as long as doesn’t:

a. Give words a meaning that the text won’t bear (stake and chain analogy)

b. Violate established rules of clear statement 

iii. Assumes legs are reasonable people using reasonable means to reach reasonable ends 

1. Allows ct latitude to decide cases under “reasonable interpretation” standard

2. Especially in cases of leg mistake or absurd result (Shine—leg mistake)

iv. Defer to agency interpretations (Chevron) when stat delegates power to agency

v. Hart & Sacks on Holy Trinity 

1. Talks about purpose but ignores the limiting factor of the words—ct took too much liberty, gave words meaning they won’t bear

2. Christian Nation portion of the opinion makes up a new clear statement rule
Mistakes

Shine v. Shine (1st Cir. 1986) (pg 700)—refused to allow alimony pymts to be dischargeable in bankruptcy, despite plain meaning of the text to include it b/c found Cong mistake in codifying bankruptcy laws w/out purpose to allow

1. Bowens (majority)

a. Text seems to allow discharge of alimony payment because was not ordered “in connection with a separation agreement” (had already separated w/out support agreement)

b. Ct identifies two conflicting long-standing policies:

i. Construe bankruptcy in favor of debtor (in favor of allowing discharge)

ii. Excepting spousal and child support from discharge in bankruptcy

c. Looks to leg history to see if Cong meant to overturn alimony exception 

i. Intention—Bankruptcy commission intended to broaden scope of nondischargeable obligations by including “property settlement”

ii. Actual drafting

1. Various versions of amendment went through House and Senate and committees—final version was amalgam of versions

2. If final text narrowly construed, would lead to result not intended by anyone

3. Neither House or Senate reports noted significant change this reading would impart (Silver Blaze)

a. Public choice—lots of reasons why won’t talk about what they’re doing

b. Civic republican—would require leg to talk about it publicly 

c. Textualist—won’t even look at leg history, all you can do is rely on text

iii. Subsequent amend clearly makes this debt nondischargeable

1. Shouldn’t be read to mean contrary law previously

2. Only meant to clarify “true meaning and sense” of law

d. Finds no intent to change law—“substance will not give way to form”

i. Ignoring the words (not denying what they say)

United States v. Locke (1985) (pg 705)—“prior to Dec. 31st” language was interpreted literally, to mean on or before Dec. 30 b/c nothing in leg history to suggest otherwise, and deadlines are inherently arbitrary anyway

1. Marshall (majority)

a. Touchstone—intent 

b. Text (tool) held to literal meaning

i. Nothing in leg history to suggest alternate reading

ii. Deadlines inherently arbitrary

c. Not up to Ct to redraft statutes to provide greater clarity

i. Differentiates between filling a gap (creating a deadline) and rewriting rules (changing deadline)

2. Stevens (dissent with Brennan)

a. Questioned the ct’s reliance on the “plain” meaning when there was evidence of mistake

i. Implementing regulations don’t repeat the stat lang b/c of confusion

ii. Agency packet had misread the stat

b. If Agency had interpreted state to change deadline, ct would have upheld it

c. No rational reason for ending the filing period on the day before the end of the year

i. Imaginative reconstruction
3. Bottom line—cant’ just decide something is a “mistake”

Changed Circumstances—Dynamic Interpretation 
1. Eskridge (707)—interpretation in light of changed circumstances must rely on agent’s understanding of principal’s directive and underlying purposes

a. Changes that might effect interpretation:

i. Social context—buy a suitable alternative to unavailable preferred soup meat

1. Akin to creating exceptions in statutes’ broad mandate

2. Brewer in Holy Trinity and Brennan in Weber
ii. Legal Rules and Policies—buy chicken to be consistent with “lower cholesterol” directive

iii. Met-Policies—cut back on meat if less money allotted, or stop buying if outlawed 

1. Generated from authority greater than principal

2. Construe statute narrowly based on leg’s meta-intent not to pass const questionable laws

2. Female Juror Cases (pg 718)—whether state law limiting eligible jurors to voters should be understood to include women after 19th Amend, even though women were not intended to be included when enacted

a. Dynamic Interpretation (Eskridge)—b/c we interpret these statutes to cover women

b. Textualist—words at all times mean the same thing—look to time of enactment

i. Here, did not intend that women serve on juries

ii. But the term “eligible to vote” is a variable, the category changes over time

1. A word’s legal reference might change, but not interp

2. E.g., variable can also be “unusual punishment”

c. Intentionalist—when enacted, did not intend women to serve on juries, so interp in accord with this

i. Sophisticated intentionalist intended a variable meaning (imaginative reconstruction)—intended to include women when got the vote

Matter of Jacob (N.Y. Ct. App. 1995) (pg 709)—adoption law requiring divestment of biological parent’s rights upon adoption was interp not to require this when adopted by “significant other” of unmarried biological parent 

1. Kaye (majority)

a. Purpose is to secure best possible home for child

i. Interpret text to effectuate this purpose (and avoid const problems)—even if plain reading cuts the other way

ii. Purpose served by allowing adoption without divestment of biological parents’ rights

b. Tools that show right to adopt:

i. Text—allows adoption by “adult unmarried person”

ii. Statutory history—successive expansion of categories of ppl who can adopt

iii. No policy against allowing gays to adopt

c. Tools to show no divestment of parental rts from biological parent:

i. Text—seems to require divestment of parental rts upon adoption

1. Can read “effect of adoption” section to be separate from “standing to adopt” section

2. Amend to provision allowed adoption by stepparents—recognize continuing relationship with biological parent after adoption

ii. Ashwander—cutting off parental rts might raise const questions therefore must interp to avoid

1. Hetero couple could marry and adopt, but gay couple can’t—would violate policy against discrim against unwed parents in adoption

2. Bellacosa (dissent)

a. Purpose—underlying policy is to create stability in families

i. State has not recognized common law or gay marriage

b. Tools

i. Text—married person must apply “together” otherwise divested of parental rights—plain meaning!

1. Shows purpose of enveloping adoptees into new family w/out ties to old

ii. Statutory history—variations over the yrs show that leg has settled on standard to promote stability—either single adoption or adoption by married couple

c. No possible constitutional problems

3. Dynamic interpretation

a. Social mores have changed since the statute was enacted

i. Old statutes should be read less literally (a la Calabresi) 

ii. But parts of the statute were amended as recently as 1990 and they left the rest, so not that “old”

b. Comprehensive code vs. individual statute

i. Spectrum btw comprehensive codes and other statutes that are quick jabs into vast mass of common law

ii. Ct should take limited role in updating comprehensive codes

Li v. Yellow Cab of California (Cal. Sup. Ct. 1975) (pg 714)—Cal’s codification of common law negligence could be read dynamically to keep Cal in line with trend of the time (reinterp to mean comparative, not contributory negligence)

1. Sullivan (majority)

a. Purpose of the code was to codify common law

b. Text originally interp to mean contrib. but could just as easily be read to mean comparative

i. Flexibility in interp the code—read in light of common-law and effectuate purpose and justice

ii. Should be read to evolve with common law

2. Clark (dissent)

a. Majority deviates from rules of stat interp
b. Original intent should govern inquiry
c. Process available to change the code if it has fallen out of step with trends
Coherence with Public Norms

Public Citizen v. DOJ (1989) (pg 720)—held Standing Cmte on the Fed Jud of the ABA wasn’t subject to meeting disclosure stat

1. Brennan (majority)

a. Invoked Holy Trinity to get out of plain meaning of statute

b. Used legislative history to find that “utilized by the President” means general advisory cmtes

2. Kennedy (concur only in judgment with Rehnquist and O’Connor)

a. Wants narrower use of Holy Trinity’s absurd result exception

i. Ct disregards plain meaning not b/c of true absurdity but based on leg history

1. Not ok for ct to ignore plain meaning in favor of unauthoritative leg history that suggests other plausible explanation that simply sits better for the ct

2. Anyone can find what they’re looking for in leg history

ii. Broad use of Holy Trinity allows judges to sub personal opinions for will of congress

State of N.J. v. 1979 Pontiac Trans Am (NJ Sup Ct) (1985)—interp forfeiture stat to exempt “innocent owners” from forfeiture when property was unknowingly used in commission of crime b/c it further const disfavor of takings

1. Pollock (majority)

a. Forfeiture law based on intent/purpose of preventing future criminal activity (e.g., confiscating still to prevent future distillation of alcohol)

i. Read the statute to serve this purpose

b. Const and Other values support this reading

i. Narrow construction of forfeiture stats & stats relieving ppl of forfeiture are broadly construed

ii. Constitutional questions if takings too liberally executed

c. Ct reads stat as providing exception to innocent owners where prop itself is not contraband and owners unknowledgeable of illegal use

2. Legal Process on coherence with public norms

a. Allow public norms to influence interp

b. Must make law coherent

c. Court’s not allowed to deviate from generally prevailing policy unless explicitly directed by stat

Critique of Legal Process

1. Public choice critique

a. Assumption of reasonableness on part of leg is unrealistic view of world

i. But, legal process posited as normative theory, not descriptive

b. Doesn’t allow judges to account for rent seeking behavior

2. Critical legal scholar critique

a. Legal process judges just making unarticulated value choices—hidden as “neutral craft”

b. Hides power dynamic that inform decisions

3. Formalists critique

a. Legal process denies benefits of formalism/plain meaning

i. Consistent with const structure that vests leg power in cong & creates barriers to leg action

ii. Applying plain meaning is more w/in judicial competence than policy making

iii. Plain meaning is what is understood as “rule of law” to citizens

b. Allow the “hard cases” to create public impetus to change bad laws

TVA v. Hill (1978) (pg 730)—upheld endangered species act to block the completion of the Tellico Dam b/c of plain lang of the stat and “absurd result” reading is too ambiguous to apply with confidence

1. Burger (majority)

a. Purpose to have ESA take priority over other cong actions

i. Acknowledges that Cong didn’t think about the application of the ESA to the Tellico Dam (no specific intent)

b. Tools:

i. Text of the ESA requires that all projects “authorized, funded, or carried out” by fed gov not “jeopardize the continued existence” of an endangered species or “result in destruction or modification of habitat of such species”—no exceptions are included

1. Plain meaning would include the Tellico Dam project which threatened the snail darter

2. Structure of the Act indicates commitment to stop and reverse dangers to End Specs (mentioned in basically every section)

ii. Legislative history—cong hearings showed willingness to devote any resources necessary

iii. Previous versions contained lang that could have been read to place ESA second to other agency policies—Sierra Club lobbied specifically to remove that lang—final version didn’t have it

c. Rejects “repeal by implication” argument b/c generally disfavored

i. Disfavor of repeal by implication especially applicable when repeal claimed b/c of appropriations 

ii. Continued funding of Dam after enactment of ESA doesn’t undermine applicability of ESA

d. Separation of powers requires ct to defer to cong assessment that no cost was too high to save End Spec

i. Not for court to say that it’s absurd to shut down Dam

2. Powell (dissent with Blackmun)

a. Ct’s decision is too literal and ignores 12 yrs of expressed Cong intent to finish the Dam

b. Cites Holy Trinity for proposition that ct should read ESA narrowly to avoid absurd result of shutting down Dam project—only apply it prospectively, not to projects started before enactment

3. Rehnquist (dissent)

a. Legitimate debate over stat lang properly informed Dist Ct’s decision not to enjoin Dam

Griffin v. Oceanic Contractors (1982) (pg 733)—applied a double damages provisions for unpaid wages literally despite disproportionate result of the application ($23k+ for $400 in withheld wages)

1. Rehnquist (majority)

a. Intent of Cong to provide double damages for withheld wages

i. Meant to protect seamen from exploitation by employers

ii. Punitive element of damages meant to deter delay in payment

b. Tools (primacy of intent—text used to show intent)

i. Text—“shall pay” for “each and every day payment is delayed” leaves no room for ct to exercise discretion in setting the amount of recovery

1. No limitation to only days unemployed—meant to apply until employee gets paid

2. No indication that this was meant to be compensatory rather than punitive-ish

ii. Legislative history—prev. versions of law had cap on # of days and gave cts discretion in determining damages but these were subsequently removed

1. No indication that current version meant to revert to those older versions

c. Rejects absurd result argument because redress for absurdity must come from Cong, not cts

i. No indication that cong didn’t intend for large punitive aspect of damages

2. Stevens (dissent with Blackmun)

a. Subvert text to spirit
i. Cites Holy Trinity for the proposition that plain meaning doesn’t always fit intent

1. Precedent has recognized non-literal readings of stat by capping recovery to pre-trial 

ii. Urges flexible reading of “sufficient cause” lang in stat

1. Intervening event may shorten time for recovery (e.g., refusal to pay pending trial was not “without cause”)

2. Here, reemployment was intervening event

b. Legislative History doesn’t indicate that Cong understood its amend to revoke judicial discretion

i. Silver blaze argument—b/c Cong didn’t acknowledge that it was making this change, it wasn’t

Textualism—follow the “plain meaning” of the text (main critique—impractical and unrealistic)

1. Literal Rule—TVA and Griffin
a. Figure out the textual meaning of the statute (touchstone—textual meaning)

b. Look at the plain meaning of the words (tools—text)

i. Absurd result exception doesn’t apply because its not the job of the court to fix absurdity—if it’s really absurd, Congress will fix it

ii. One man’s absurdity is another man’s clarity

2. New Textualism—not exactly “plain meaning” rule from Griffin or TVA
a. Easterbrook & Scalia are modern proponents

b. Don’t apply a statute unless stat’s language clearly targets the problem at hand

c. Do not look to legislative intent as touchstone

i. No way to discern one intent from Cong

ii. Most members are unaware of what’s going on, let alone have an “intent”

iii. Role of judge—determine what a reasonable legislator at the time meant by the language used and make sure the corpus juris fits together

d. Don’t use legislative history as tool

i. Not the “law”—doesn’t pass through constitutional channels

ii. High cost of use

iii. Committee Reports

1. Not written by members—usually by staff

2. Not the law

3. Doesn’t reflect wishes of cong as a whole

4. Padded to influence judges

iv. Opens door for willful judge b/c you can always find what you’re looking for in leg hist

v. Only time it would be ok is if result would be absurd—look to leg hist to see if ok (Bock Laund)

e. Don’t rely on canons because they externally tip the scales

i. Are ok with some—e.e. rule of lenity and CSR for abrogation of sovereign immunity

Green v. Bock Laundry Machine (1989) (pg 743)—read FRE 609(a)(1) to only protect defendants in criminal cases from prejudicial effect of disclosing prior felony convictions, not to civil cases despite apparent plain language

1. Stevens (majority)

a. Plain meaning of text leads to absurd result—words of the stat protect against “prejudicial effect to the defendant”—means a civil defendant would be able to impeach the plaintiff, but not vice versus

i. In civil trials, rule “can’t mean what it says”

b. Resort to legislative history because of ambiguity in the text

i. At common law, convicted felons weren’t allowed to testify at all 

ii. Rule evolved to allow testimony with impeachment

iii. Various iterations through ALI Cmtes and Cong Cmtes dealt with this lang

iv. Focused on protecting the accused in crim context (dismissed concerns in civil context—silver blaze b/c cong didn’t really address civil cases at all?)

1. Shows intent to allow judge to weigh prejudice only to crim defendants

2. Not an oversight to focus protection on criminal defendants

2. Scalia (concur)

a. Agrees that literal meaning would yield absurd (perhaps unconst) result

i. B/c ordinary meaning of “defendant” can’t be applied here—ok to look elsewhere to verify that absurdity was actually oversight and justify departure from ordinary meaning

b. Ordinary meaning means:

i. Meaning in accord with context and ordinary usage—understood by whole enacting cong AND

ii. Meaning most compatible with surrounding law

c. Here, “defendant” can’t mean all defendants in both crim and civil cases

i. No evidence that word should be used in this ordinary sense

ii. Of alternative meanings, defining it as “criminal defendants” does least damage to statute

1. Doesn’t include “plaintiff” or “prosecutor” which are meanings it can’t bear

2. Adds a qualifier that could have been omitted inadvertently 

3. Consistent with special protections given to crim defendants under FRE

3. Blackmun (dissent with Brennan and Marshall)

a. Agrees with absurd result problem BUT would reinterp “defendant” to allow judge to weigh prejudice to all parties, not just crim defendant

b. Discounts weight of leg history cited by majority b/c most dealt with other versions of law

i. In any case, plain lang of the leg history is no more reliable indication of Cong intent than stat

ii. Better to rely on underlying reasoning of Conf Committee report
c. Purpose was to protect against prejudice that would effect the outcome of trial—can happen in both crim and civil cases

i. Should read the rule to effectuate this purpose—for both types of trials

ii. Better to read rules, where ambiguous, as affording greater protections for parties, not limiting

Chisom v. Roemer (1991) (pg 758)—judicial elections found to be protected under VRA despite use of the word “representative”

1. Stevens (majority)

a. Purpose to rid country of racial discrimination in voting

i. Intent was not to exclude vote dilution claims in judicial elections

ii. Know this because there was no mention of such an intention in text or leg hist (silver blaze)

b. Text—“Representative” means winner of election

i. Didn’t use the word “legislator” to expand coverage 

ii. Didn’t use “candidate” b/c that refers to those seeking office (as used elsewhere in stat)

c. Whole act—other provisions with similar wording already held to apply to judicial elections

d. Leg Hist
i. Pre-1982 amendments, judicial elections were clear covered

ii. 1982 Amendment added discriminatory effect requirement

iii. Reads this change as expansive—consistent with cong intent to expand coverage

iv. Didn’t mean to change judicial coverage because they didn’t say anything about it

2. Scalia (dissent with Rehnquist and Kennedy)

a. Textual meaning—ascertain ordinary meaning of the text

b. Text—vote dilution claims allowed only in elections of representative, and judges are not representatives

i. 1982 amendment to the text narrowed VRA (contra majority’s reading)

ii. No silver blaze—cong indicated its change in the text, where it matters (can’t apply absence of leg history)

iii. Word “representative” not ordinarily including judges

1. Represent = acts on behalf of people

2. Judge represents the law

3. Cong went out of its way not to use “candidate”

iv. No reason not to apply ordinary meaning

1. Vote dilution refers to “one person one vote” concept

2. Already held not to apply to judicial elections

West Virginia University Hospitals v. Casey (1991) (pg 767)—excludes expert fees from attorney’s fees awards for prevailing plaintiffs in civil rights cases b/c experts and attorneys are different fees

1. Scalia (majority)

a. Textual meaning by looking at ordinary meaning of text
i. Here “reasonable attorney’s fees” only refers to attorney’s fees not also expert fees

ii. To do otherwise would make “nonsense out of the corpus juris” b/c numerous other provisions treat the two separately

2. Stevens (dissent with Marshall and Blackmun)

a. Shouldn’t look at text of other statutes—should look at this text and legislative history
b. Congressional purpose was to make plaintiffs whole

c. Strict textualism disserves democratic norms—cong tends to react to ct cases more when based on formal textualism than when ct attempts to interp within purpose of law

Current state of SCOTUS Jurisprudence

1. Start with text

2. Contextual evidence from statute, whole act, and whole code.  Not as interested in historical context.

3. Public law background of statute

Economic Theories—which approach is most likely to produce the best result in the most cases, even if it means a bad result in a particular case
1. General philosophy—skeptical of government involvement unless needed to correct market failure

a. Posner—libertarian, ex ante, legal process theorist

b. Easterbrook—libertarian, ex ante, new textualist

2. Ex ante thinking

a. Anti-consequentialist—no concern with the results of a particular case

i. Think about the statute from the perspective before the case arose, at the time statute was written

ii. Reinforces the ideal of making Congress responsible for the bad results—let Congress fix the problems of application (not for judges to do)

b. Want to give Congress an incentive to think through to the end consequences of the statutes

i. Has to make them careful about the language that they use

ii. Disservice to the public interest of covering for Congress

United States v. Marshall (7th Cir. 1990) (pg 773)—reads drug sentencing guidelines that key sentences to weight of the drug to include drug mixtures, but not container weight (so does include weight of paper in LSD cases)

1. Easterbrook (majority)

a. Textual meaning of “mixture or substance containing a detectable amount” language

b. Whole act—cong used same terms for other drugs too

i. One place used “pure” and “mixture or substance”—indicates that mixture doesn’t mean pure form of drug

c. Blotter paper for LSD is a mixture or substance so it counts w/ weight

i. Not undermined by rule of lenity or Ashwander arguments

ii. Those only hold when text is not clear

2. Cummings (dissent)

a. Legislative history indicates no clear cong intent on whether paper should count

i. Pending legislation, studies by sentencing commission, etc.

b. Draconian penalty must have been mistake

3. Posner (dissent)

a. Absurd result of counting paper in the weight b/c would lead to vast differences in sentences between the street dealer (who sells paper) and the supplier (who sells pure form—weighs less)

i. Will enforce the absurdity if there’s cong reason for it

ii. Here, only reason would be difficulty in ascertaining pure weight—but this has to happen anyway

iii. Underscores absurdity of not sentencing based on dosage, not weight

iv. Cong just didn’t know how LSD was sold (obvious from PCP difference)

b. Positivist view—unflinchingly enforce the word of the statute (Easterbrook)

c. Pragmatist—more flexible reading, allowing influence from equal treatment norms

i. Interpret stat to exclude carrier—would make sense with rest of stat

ii. Strengthened by the const problem of sentencing based on weight of carrier

iii. All interpretation is contextual

Perez v. Wyeth Labs (NJ Sup Ct 1999) (pg 786)—“learned intermediary” exception to drug warning requirement doesn’t apply when drugs are marketed directly to consumers

1. O’Hern (majority)

a. Text—NJ Products Liability Law provides “learned intermediary” exception to product warning requirement

b. Leg history of law indicates understanding that warning was owed to physician

i. Nothing in text applies exception to direct marketing (still only owed to doctor?)

ii. Committee report presents underlying presumption that warning is owed to marketed consumer (previously was doctor, now it’s the patient)

c. Public Choice—drug companies lobbied for this law, so court should construe it against them in favor of the public interest

2. Pollock (dissent)

a. Majority ignores plain language of the statute

i. Warning owed to doctor b/c doctor is in best position to evaluate risks to patient

b. Legislative History indicates policy of greater protection for manufacturers

FDA v. Brown & Williamson Tobacco (2000) (pg 791)—FDA was not granted jurisdiction to regulate tobacco products under the FDCA b/c of pragmatic reading of entire context of FDCA (including subsequent acts)

1. O’Connor (majority with Rehnquist, Scalia, Thomas, and Kennedy)

a. Touchstone—specific intent (“whether cong has specifically addressed the question at issue”)

b. Tools—kitchen sink, specifically concerned with context, whole act, subsequent stats, common sense
i. Text—gives FDA power to regulate “drugs” and “devices” 

1. FDA argued that nicotine is drug and cigarette is device

ii. Whole act— creates assumption that harmful drugs are banned from market under the FDCA

1. Can’t be read to control tobacco b/c Cong clearly didn’t intend for it to be banned from the market (as expressed by recently enacted legislation)

iii. Subsequent statutes—ok to look at b/c they shape the meaning over time (dynamic interp)

1. Specific stats control general stats, newer control older

2. All sub leg enacted against backdrop that FDA refused regulation authority

3. Rejected proposals—cong rejected bills that would have given FDA jurisdiction

4. Created a distinct regulatory scheme that precludes FDA involvement

a. Preempted other regs in certain areas (e.g. labeling regs not compat w/ FDCA)

b. Divested other’s power to reg—indicative of Cong policy to limit auth to regulate

iv. Agency interp—has always asserted no authority to regulate (testimony), even rejected citizen pet

v. Leg History—no discussion of giving FDA auth, therefore couldn’t have wanted to (Silver Blaze)

vi. Not simple Cong inaction over the years—b/c Cong acted to the contrary

2. Breyer (dissent with Stevens, Souter, and Ginsburg)

a. Touchstone—textual meaning
b. Tools

i. Text –literal meaning of text includes regulation of cigarettes

ii. Purpose—FDCA’s purpose is to protect public health

iii. Legislative History—don’t read anything in Cong inaction

1. Later leg history could just as easily be read as Cong not wanting to affect FDA authority 

a. Should read sub leg hist to construe earlier statute

b. Cong failed both to expressly grant FDA auth to reg AND failed to take away auth when FDA later asserted it (shows no ability to make a deal on the issue)

2. Doesn’t matter that FDA used to hold different position

3. Other thoughts

a. Public Choice—Rent seeking is glaringly obvious—especially bad b/c coming at expense of public health

i. Should narrowly construe allowances for cigarette cos and favor advancing public good

ii. Easterbrook—favor nonintervention, but such bad rent-seeking here, he’d prob go the other way

b. Ideological flip-flop of judges

i. “Institutional legislative history” tracking the subsequent legislation on point was deployed by O’Connor (joined by Scalia and Thomas) 

ii. Breyer and Stevens employed plain meaning/textualist argument

Pragmatic & Critical Theories
1. Practical Reasoning  (Eskridge & Frickey) (pg 800)—allows use of full spectrum of interp tools

a. Three basic premises

i. Interpretation is essentially always creative and contextual (interp always from a perspective)

ii. Interpreters must (do) choose among full range of interp tools—stats are sometimes purposely left ambiguous to delegate rulemaking to cts or agencies (Weber)

iii. Interpreters driven by multiple values (no one touchstone) (Griffin)

b. Cable analogy

i. Strength of decision comes from interweaving of many threads, rather than linking concepts to create a chain (only as strong as its weakest link)

ii. Threads interact with each other to change meaning

c. Practical model:

i. Look at broad range of evidence and form preliminary view

1. Statutory text

2. Specific & general Leg Hist 

3. Leg purpose

4. Evolution of statute

5. Current policy

ii. Test possible interpretations against:

1. Fidelity to the text

2. Historical accuracy

3. Conformity to contemporary circumstances and values

iii. Come to decision and pull other arguments to support view

2. Critical Theories (pg 805)—deconstructive of stat texts to expose ideological not “objective” readings

a. Look at effects of interp on minorities and politically disadvantaged groups—question is whether to fix

i. Weber from perspective of black employee, not white employee

ii. Holy Trinity from perspective of excluded “masses” (xenophobic and classist law)

b. Feminist Theory
i. Look at:

1. Effect of law on women and minorities

2. Whether law reflects biased viewpoint

3. Context when engaging in legal reasoning (ethic of care and justice)

ii. Speluncean Explorers (pg 808)

1. Cahn

a. Feminist perspective looks at individual choice, participation, & context

b. Apply ethic of both care and justice to interp

2. Coombs—interp must account for other apps—specifically murder for self defense in DV

3. Greene (CRT)—law privileges whites to disadvan of others—social K doesn’t include non-whites

Review of theories

1. Textualism—court’s role is to give stat text its plain or best meaning

2. Intentionalism—ct’s role to give the stat the meaning most consistent with intentions of enacting leg

3. Purposivism—ct’s role is to attribute to the stat the meaning most consistent with general reason why the enacting leg believed the stat should be adopted (Mischief rule)

4. Dynamic/practical—ct’s role to mediate the important factors in stat case, not privilege one to exclusion of others

Intrinsic Interpretive Devices

1. Textual canons—inferences drawn from drafter’s choice of words, grammatical placement in sentences, & relationship to other parts of whole statute

a. Tool—text, words of the statute

b. Rule of ordinary meaning
i. Assume that leg use words in their ordinary sense (“reasonable reader”)

1. Consult dictionary, rely on intuition

2. Reasonable reading given context of usage and application

3. Account for “special meanings”

a. Historic usage (consult old dictionary)

b. Terms of art read as such (tomatoes = vegetable b/c of common meaning)

ii. Not literal meaning or strict construction—no inherent narrowing of meaning, just ordinary 

iii. Examples

1. Weber—“discriminate” generally used to imply invidious intent, not mere differentiation

2. Holy Trinity—“labor or service” confined to manual labor

c. Noscitur a Sociis—“it is known from its associates”

i. Interpret an ambiguous word in reference to words associated with it

1. Have to define the point of similarity

ii. General terms limited or qualified by specific terms

1. “exploration, discovery or prospecting” doesn’t refer to patents b/c context implies only “discovery” of mineral resources

d. Ejusdem Generis—“of the same kind, class, or nature”

i. General words following specific terms are construed to embrace only similar objects to specifics

1. Restricts application of the general term to things that are similar to those enumerated

2. Have to define the point of similarity

ii. Gives effect to all words

1. Particular words indicate the class

2. General words extend provisions of stat to everything else in class

e. Expressio [inclusio] unius est exclusio alterius—“inclusion of one thing indicates exclusion of another”

i. Negative implication—enumeration of certain things suggests that leg had no intent of including things not listed (Landgraff, Lindh)

ii. Faulty premise b/c assumes that leg thinks of everything and makes explicit decisions

1. Not applied if leads to improper result (Holy Trinity) or contrary to normative baseline

iii. Sometimes invoked by textualists (Scalia in Chan v. Korean Airlines) and sometimes disfavored (Easterbrook—“question-begging and unreliable”)

f. Grammatical Rules
i. Punctuation Rules—

1. Three basic takes on punctuation in statutes:

a. English rule that punctuation forms no part of stat (inserted after the fact by staff)

b. Allow punctuation as aid

c. Looking at punctuation as last-ditch aid (majority rule at this point)

2. Supreme Court has held it decisive or has re-punctuated when it found scrivener’s error

ii. Referential and Qualifying Words: The Last Antecedent Rule
1. Referential and qualifying words only apply to last antecedent

2. Proviso applies only to the provision, clause, or word immediately preceding it

3. Trumped by

a. Contrary leg intent

b. Punctuation Rule (qualifying phrase separated from antecedents by commas)

c. Across the board rule—when a clause follows several words in a stat and is as applicable to the first as to the others, clause should be applied to all words preceding it

iii. Conjunctive vs. Disjunctive Connectors (And vs. Or Rule)
1. Terms connected by disjunctive “or” are read to have separate meaning and significance

2. Not always helpful b/c:

a. Words are commonly used interchangeably

b. “Without knowledge or consent” could be read:

i. Lack of knowledge and lack of consent OR

ii. Lack of knowledge sufficient whether or not there was consent

iv. Mandatory vs. Discretionary Language (May vs. Shall Rule)
1. “Shall” is interp to remove ct’s discretion in accounting for equitable or policy concerns

2. Ordinary usage sometimes uses the two interchangeably

v. Singular and Plural Numbers; Male and Female Pronouns
1. Not interpreted strictly—used as generic references

2. Can be given stricter meaning if apparent leg purpose or intent

vi. The Golden Rule and the Nietzche Rule
1. Golden Rule—adhere to the ordinary meaning and grammatical constructions unless leads to manifestly absurdity or repugnance in which case, ok to vary or modify to extent necessary to avoid absurdity

a. Ok to revise scrivener’s errors

2. Nietzche’s rule—be humble, consider how other’s use language, be helpful to the project rather than hypertechnical

g. Whole Act Rule—look at context within the statute as a whole

i. Realistic view of leg process b/c cong passes judgment on act as a whole—shouldn’t isolate provisions out of context of entire scheme

ii. Faulty presumption that leg drafted an internally coherent document

1. Collecting votes by satisfying interests groups to get through vetogates

2. Even best drafters aren’t always totally coherent

iii. Titles—required to give accurate notice of contents of law

1. May be considered in resolving uncertainty or correction of obvious mistakes in text

2. BUT cannot control plain meaning

3. Used in Holy Trinity
iv. Preambles and Purpose Clauses
1. Can be used to help discover leg intent (purpose)

2. Can’t control the enacting part of stat if plain text is clea

3. Particularly helpful in a Hart & Sacks analysis

v. Provisos—create exceptions to stat rules

1. Generally narrowly construed 

2. Only those subjects expressly excepted should be

vi. Rule to Avoid Surplusage—give every word meaning

1. Don’t interpret to create redundancy or ineffectuate a provision

2. Unrealistic b/c words are thrown in up until the last minute

vii. Presumption of Consistent Usage and Meaningful Variation
1. Same meaning applied to the same expression in every part of the act

a. Applied across acts covering the same subject matter

2. Variation in terminology denotes change in meaning (weaker presumption)

a. Less force when provisions are adopted at different times

b. Change in words upon reenactment given this presumption

3. Where cong includes particular lang in one section of stat but omits it in another, presumed that cong acted intentionally and purposely in disparate exclusion (unless reasonable explanation for variation)

a. Lindh—new rules not applicable to pending non-capital cases because of difference in lang between two sections

viii. Rule against interpreting a provision in derogation of other provisions
1. Three types of possible derogation:

a. Operational conflict

b. Philosophical tension

c. Structural derogation

a. Hart and Miller Island Problem
i. Ejusdem/ Noscitur a Sociis

1. What property do bridges, dams, dykes have in common? They all protrude? Level of interference into the waterway? Etc. 

a. The structure cutting across hardly is the open/shut argument

2. Imagination to determine what the similarity/common theme is, not mechanical 

ii. Whole Act Rule

1. Make sensible allocation of jurisdiction by reading both sections together

2. But still have to figure out what the dichotomy is between big structure or small structure

iii. Ordinary v. technical meaning 

1. What is meaning of “dyke disposal area” – keep in mind of history of the project before interpreting history of the kinds of structures governed by the statute
h. Babbitt v. Sweet Home Chapter (1995) (pg 836)—upheld agency rule defining “take” in ESA to include “harm” to habitat

i. Stevens (majority)

1. Text
a. Ordinary meaning of “harm” (dictionary def) is broad enough to include habitat modification that would result in injury to end spec

b. Avoid surplusage by reading “harm” to include indirect effect (unlike other terms that convey meaning of direct injury)

c. Rejects noscitur a sociis argument of requiring direct force b/c “harass” isn’t direct and b/c doing so would render “harm” superfluous in stat
2. Purpose—comprehensive protection of endangered species 

a. Purpose of protecting end spec & ecosystems

b. Hill noted this Cong purpose

3. Subsequent Amendments created permitting process for environmental threats—wouldn’t need this if enviro harm not intended to be protected

a. Narrow reading of “harm” would make permitting absurd

4. Deference to Agency Interpretation—stat gives Sect. latitude in enforcement

a. Rejected Rule of Lenity b/c never applied to review agency decisions in civil statutes
5. Legislative History—committee discussions reinforce broad purpose

a. Environmental harm lang was deleted from previous version—but no indication as to why, so no import of this action

b. 1982 Amend reinforce application to incidental harms, not just direct

ii. Scalia (dissent with Rehnquist and Thomas)

1. Text
a. Special definition to “take” animals means killing or capturing 

i. Other Statutes uses this special meaning for animals

ii. Whole Act uses the trad def of “take” to mean reducing animals to man’s dominion and made the object of profit

b. Noscitur a sociis—other terms fit this special def of “take”

i. Admin opinion supports this reading on this grounds

c. Absurd result to read “take” as harm to enviro b/c of large number of private actions that would create liability (simple farming)

2. Whole Act Rule—definition must be workable throughout act and fit w/in other prov

a. Meaning wouldn’t work in forfeiture prov (only includes nets, traps, etc. not bulldozers, plows, etc.)

b. Separate provision covering liability for habitat modification by fed agencies

i. Consistent Usage + Expressio unius suggest that use of habitat modification against fed means cong intended not to include it against private action

ii. Rule against Superflous Interp b/c otherwise same prohibition would apply to fed gov twice

3. Critique of majority’s arguments

a. Purpose—must look at what means cong intended to use to reach purpose
b. Legislative history—shows the opposite, but shouldn’t look anyway
c. 1982 Amend—doesn’t affect this provision so not useful in determining text meaning
iii. O’Connor (concur—responding to Scalia)—regs app is limited by normal causation reqs
1. Scalia responded that O’Connor trying to both defer to agency and rewrite their reg by supplying causation requirement into the definition
2. Substantive Canons—presumptions about statutory meaning based on substantive principles or policies drawn from common law, other statutes, or the Constitution

a. Three basic forms:

i. Strict vs. Broad construction rules:

1. Strict Construction of stats in derogation of sovereignty—broad lang only applies to private party

2. Strict construction of private grants—construe in favor of government

3. Strict construction of (some) revenue stats—tax laws in favor of taxpayer

ii. Presumptions

1. Rebuttable, won’t trump contrary text, leg history, or purpose

2. Not as high a “clarity” bar to overcome than CSRs

3. Examples

a. Cong doesn’t intend that substantive stats be applied retroactively (Lindh, Landgraff)

b. Cong doesn’t intent fed reg to unnecessarily intrude into trad state responsibilities

iii. Clear statement rules

1. Rebuttable but only by very high level of clarity

2. Give congress fair notice of how to construct statute
3. Goes beyond mere substantive canon in two respects

a. Rebuttal has to come from text of statute (whereas other canons allow rebutting by looking at other sources)

b. High bar to get over—the text has to be painfully clear

4. Textualists favor of developing these canonical rules and esp federalist canon

a. Good for Ct to send clear signals to let them know how to make a statute const

b. Invokes civic republican’s message of dialog

5. Criticism—the ct is pulling the rug out/moving the goal post b/c the new rule developed by the case applies retroactively to the conduct of the case

a. Scalia’s response—we have to do it but we won’t do it anymore
b. Bases of Canons

i. Sovereignty

1. State v. federal

2. National v. international 

a. Presumption that US statute doesn’t apply extra-territorially

b. Presumption that US law doesn’t violate international law

ii. Protection for discrete and insular minorities

1. Indian tribe exempt from certain state regulatory actions 

iii. Separation of powers

1. Presumption of constitutionality 

2. Ashwander

3. Statutes read not to eliminate equitable discretion of ct regarding imposition of remedies

4. Statute should not be read to eliminate judicial review

a. Congress, agency, ct

5. Certain statutes should not apply to president of US
c. Rule of Lenity
i. Laws whose purpose is to punish must be narrowly construed

1. If law doesn’t clearly outlaw private conduct, individual can’t be punished

2. Scalia in Sweet Home regarding private farmers

ii. Not used to manufacture ambiguity—only used as tiebreaker

1. Debate on how much ambiguity is needed (Muscarello)

a. Breyer—sets ambiguity bar high

b. Ginsburg—just need to show more than one plausible interp

2. Where to look for ambiguity depends on what tools you use

iii. Justifications:

1. Fair notice (more appropriately applied to malum prohibitum—only way to know its wrong is by stat)

2. Mens rea as presumptive requirement for crimes—if you don’t know its illegal, don’t have proper mens rea

3. Separation of powers—cong can’t delegate creation of crimes to unelected branch

iv. Muscarello v. United States (1998) (pg 854)—found that to “carry” a weapon during a drug sale in the trunk of a car is included in the increased sentencing requirement (no Rule of Lenity)

1. Breyer (majority)

a. Text—“uses or carries a firearm” gets 5 more yrs on sentence

i. Ordinary meaning of “carry” doesn’t limit it to on the person

1. Dictionary definition—first definition is “convey by vehicle”

2. Usage by Cong and ct (and other “great writers”) to mean in a vehicle, not just on the person

ii. No indication that cong intended anything but this ordinary meaning

b. Neither purpose nor leg history compel reading “carry” otherwise

i. Purpose—combat dangerous combo of drugs & guns served by outlawing guns in trunks of cars too

ii. Leg hist—no indication of narrower reading

c. Response to dissent—meaning doesn’t render other terms superfluous
i. Meaning doesn’t equate carry with transport (carry = personal agency, transport = bulk movement w/out personal agency)

ii. Carry isn’t use (use = active employment)

iii. Carry doesn’t imply checked luggage—limited by “in relation to” drugs

iv. Carry doesn’t have to be immediately accessible

d. No Rule of Lenity
i. No ambiguity here, so no reason to invoke RoL

ii. Only appropriate to use when all else is equal (use as tiebreaker)

2. Ginsburg (dissent with Rehnquist, Scalia, and Souter)

a. Rejects majority’s plain meaning of “carry” because this is used in relation to “firearm” which conveys special meaning
i. Context in this stat indicates Cong was most concerned with immediately available guns

ii. Other stats doesn’t distinguish between transport and carry as the ct does (both used to mean personal agency)

1. Cong had power to use more specific lang (Counterfatual text)

b. Rule of Lenity should be used because stat is not clear 

i. Narrower reading is totally plausible

ii. Policy underlying RoL is served by applying narrower reading here

3. Other thoughts

a. This isn’t a good case for RoL b/c no fair notice problem (knew the activity was illegal already—just a question of punishment)

b. RoL decisions are often overrule by subsequent legislation (as in Muscarello)

i. Civic Republican—this is good b/c fosters dialogue

ii. Maybe something’s wrong with RoL

v. McNally v. United States (1987) (pg 865)—found that “frauds on the public” only included frauds that resulted in tangible loss to public

1. Purpose/intent of mail fraud statue was to protect people from monetary loss by fraud

a. Therefore, RoL encourages narrow reading of lang to reach only property loss

2. Stevens (dissent)—plain meaning doesn’t include this limitation

a. Reads Cong purpose more generally to reach any fraud

vi. Chiarella v. United States—invocation of RoL b/c didn’t know action was illegal

vii. People v. Davis (Cal. 1997) (pg 870)—ct ignored plain meaning and applied a highly punitive statute against a criminal defendant (counting juvenile offenses as “strikes”)—anomalous case!

d. Ashwander Doctrine—construe statutes to avoid constitutional problems

i. If a particular reading of a stat brings you close to the line of unconstitutionality, adopt reading that will avoid this result

1. Of all the rules of clear statement, Ashwander is most justified because the judges are protecting the constitution—not just other values that they “make up”

ii. When is Ashwander applied?

1. Whenever there is a “significant risk” of constitutional difficulty with the statute (“serious constitutional question”)

2. Look for clear cong intent to invade this constitutional zone

a. Textualist—look at whether the text says that the constitutionally questionable application was intended

b. Non-textualist—congress has to be clear either in text or in legislative history

3. Allows courts to duck, rather than actually decide hard constitutional cases

iii. How broad should the prophylactic zone be?

1. Scalia (dissent in Almendarez-Torres)—serious constitutional doubt is enough to invoke, don’t need full determination of unconstitutionality
2. Posner—the zone is really small, basically only apply Ashwander if he’s ready to say that the law is unconstitutional—mostly just “being nice” to legislature instead of just saying that its unconstitutional

iv. Intentionalist position

1. Should assume that legislature was aware of the law and they wouldn’t have wanted to write an unconstitutional statute

a. Problem: both of these assumptions are problematic—legislatures don’t always know where the line is nor do they always try to avoid the constitutional line

2. Also problem because conlaw changes

a. Lowe v. SEC (note pg 884)—rule was established before first amendment protections were extended to include commercial speech

i. Can’t impart on Congress the intent of avoiding a constitutional problem that wasn’t a problem when the law was passed

ii. Conscientious legislator—court can be respectful that Congress was doing more to protect free speech before the Court got there

b. Conlaw rights shrink—sometimes if conlaw rights shrink, old cases were interpreted to avoid problems but now fall far from the constitutional line—should the statutes be re-construed?

i. Hard to go back and reinterpret, but if they had made the constitutional ruling, they could go back and revisit

3. Based on charitable assumptions of legislators

v. Preferable to avoid invalidating statutes on constitutional grounds

1. Congress can overturn a decision that is not reached on constitutional grounds (civic republican approach)

2. When court declines to apply a statute under Ashwander, legislature can:

a. Do nothing and allow avoidance interp stand

b. Reenact to force constitutional decision (meant what they said)

c. Fine tune the statute to achieve as much as possible and soften the closer constitutional questions

3. Basically acts as a remand to the legislature

vi. Presents critique of textualism

1. Use CSR to tip scales when text gets them boxed in

2. Much like “liberal” judges use purpose to tip scales (Holy Trinity, Weber)

vii. Super Strong CSRs:

1. Rule against waivers of sovereign immunity

2. Rule against extraterritorial application of federal statutes

3. Rule against congressional derogation of traditional presidential powers

4. Rule that congressional conditions of grants to the states be explicit

viii. NLRB v. Catholic Bishop of Chicago (1979) (pg 874)—finding secular teachers in religious schools not covered by the NLRA because of potential 1st Amendment conflict

1. Burger (majority)

a. Used Ashwander Doctrine to overcome apparent plain meaning of statute (specific exemptions to coverage did not include teachers—expressio unius)

i. Risk of excessive entanglement in religion if teachers not exempted

b. Will only invoke Ashwander if Cong didn’t intend

i. No express intention of Cong to apply to teachers in relig. schools

ii. Leg History no indication of consideration

2. Brennan (dissent with White, Marshall, and Blackmun)

a. Majority ignores plain lang of text, leg hist, and precedent

b. Applying Ashwander only in absence of “clear cong intent” leaves too much room for willful judging

i. Ct can find or not find cong intent in anything

c. Expressio unius means that everything covered except those explicitly listed

d. Leg hist indicates that cts holding was explicitly rejected as proposed amends

e. Precedent interp NLRA to include teachers

3. This is the most disreputable application of the Ashwander doctrine in academic circles
ix. Almendarez-Torres v. United States (1998) (pg 882)—didn’t construe stat as sentence-enhancing provision so no independent indictment required
1. Scalia (dissent with Stevens, Souter, Ginsburg)—should have applied Ashwander to avoid possible const problem
a. Requires determination of serious constitutional doubt, not full determination of unconstitutionality
x. Dept of Commerce v. House of Representatives (1999) (pg 887)—construed stat to avoid const question of whether adjusting apportionment of Reps based on sampling would violate const by finding that stat prohibited use of sampling
1. Stevens (dissent)—plain meaning of the stat denied this reading (and defended const)
e. Federalism Canons—protect state sovereignty by requiring Cong clear statement to infringe

i. Gregory v. Ashcroft (1991) (pg 889)—requires CS from Cong if intending to leg in area of trad state function (here the retirement age of judges) therefore finds that stat doesn’t reach judges

1. O’Connor (majority)

a. Federalism concerns require CS for infringement

i. Here, state power to determine qualification of officials (10th Amend)

ii. Cong exerting Commerce Power—rather than decide which trumps, ct avoids (Ashwander) question by invoking CSR
b. Text must contain CS—excludes “person elected to public office” or “appointee on the policy making level”

i. Rejected noscitur a sociis argument saying that judges not excluded b/c don’t work closely with elected officials

ii. Plain lang seems to require “policy making”—judges could have this role

iii. No clear showing that Cong included judges in coverage—ambiguous whether judges fall into exception

c. Presumption against assuming that cong is acting under 14th Amend power

2. White (concur in judgment with Stevens)

a. Only apply this CSR when the question is whether Cong intended to reg states at all—here the question is extent of reg, so no CSR

b. Faults Majority for not explaining extent of the rule—make it hard to follow

c. Text—plain reading could exclude judges from coverage

i. CSR violates Ashwander b/c case can be decided on reg stat interp

ii. Common law judges do make policy

iii. Judges on same “level” as policy makers

iv. Noscitur a sociis—similarity in list is “connection to elected official”

1. Judges are appointed by them, so that’s enough to connect

d. Leg history—whatever is available points to exclusion of judges

3. Other thoughts

a. Other things ct could have used:

i. Absurd results exception to plain meaning

1. Elected judges are clearly excluded, would it make sense to have appointed judges covered?

2. If going to exclude one and not the other, shouldn’t it make more sense to have a mandatory retirement age for appointed judges?

ii. Legislative history indicates clear exclusion of judges

iii. Purpose of stat was to protection against replacement by younger workers—clearly not applicable to judges

b. Decided same day as Chisom (VRA applied to judicial elections) w/out mention of CSR of Gregory
ii. BFP v. Resolution Trust (1994) (pg 903)—in interp bankruptcy code, ct relies on Gregory to interp without interfering with state title laws despite apparent plain meaning

1. Scalia (majority)—apply CSR of Gregory if fed law is even going to bump into state law

2. Souter (dissent)—interp is against plain meaning, too broad an application of CSR

iii. Penn Dept of Corr v. Yeskey (1998) (pg 904)—ADA satisfied CSR as applied to state prisons

3. Llewellyn on Textual Canons

a. Canons are not helpful

i. Don’t predict how any particular case will be decided

1. Each canon has counterpoint that can work against it (opposites, rule and exception, rebuttable presumption, two pieces of whole instructing ct to think about both x and y)
2. Opposite of critique leveled against sub. canons—these influence the outcome too much

ii. Misapprehend reality of Cong

b. Actually harmful b/c

i. Not actually objective (depends on what judge wants to employ)

ii. Disguise and confuse the art of lawmaking

iii. Insider’s language that makes it unapproachable to outsiders

c. They just serve as neat ways to summarize conclusions—they are not conclusions themselves

d. Theoretical approaches to canons:

i. Legal Economist—canons are bad b/c they make assumption of legislative omniscience

ii. Civic Republicans—ct should act as though leg reads these b/c leg is supposed to be responsible for what they enact

iii. Legal Realists—don’t like canons b/c don’t reflect what really goes on

iv. Legal Critics—hate canons, see them as power plays
Extrinsic Interpretive Devices/Reference Canons
1. Reference canons—presumptive rules telling the interpreter what other materials might be consulted to figure out what the statute means

2. Common Law
a. Interaction between statutes and common law

i. Traditionally—statutes in derogation should be narrowly construed

ii. Now—Statutory law is the rule and common law the exception

iii. Moragne was reading the point of the statutes into the common law

1. At common law, no recover, but statutes had started providing recovery

2. Therefore, incorporating statute into common law yields recovery in Moragne
iv. Perhaps common law has impact and interacts with statutes in a give-and-take relationship

b. Interpretation 

i. Words with common law meaning are presumed to be used in line with that meaning

ii. Serves as gap-filler

c. Common law Statutes (Posner)

i. Some statutes (§ 1983, Sherman Act) are briefly worded statutes to identify important social/policy ideal but all the details of implementation are left to the cts

ii. Inherently evolve over the years like CL

d. Smith v. Wade (1983) (pg 924)—found plaintiff could recover punitive damages for reckless or negligent conduct under § 1983 based on common law allowance for recovery

i. Brennan (majority)

1. Purpose is touchstone

2. Tools—text doesn’t say what the recovery standard should be—look to CL as gap-filler

a. Common Law
i. 1871—majority of jurisdictions allowed punitive damages recovery w/out showing actual malice (disagreement over what degree of neg)

ii. Today—R2Torts allows recovery of punitive for negligence

b. Any reason based on purpose of stat to depart from common law?

i. Can’t be b/c vague standard of recklessness wouldn’t serve deterrent purpose—same could be said for all tort law, and deterrence should come from substantive law, not damages law

ii. Cites 1876 case—indication of Cong knowledge of CL and ct’s application of it in this scenario

c. Gap-filling function—Cong intentionally left lang flexible to allow for CL

3. Reads common law into § 1983 by allowing recovery of punitive damages for reck

ii. Rehnquist (dissent with Burger and Powell)

1. Characterizes ct’s reasoning:

a. Precedent in state common law of last 15 years indicates recklessness standard

b. Similar rule prevailed when § 1983 was enacted

c. Absence of persuasive reason not to apply

2. Attacks majority on four grounds:

a. Recent state court decisions are irrelevant

b. Mischaracterizes common law of 1871

c. Fails to distinguish between state award of punitive damages against state officer from federal court doing so

d. Court ignores possible criticisms

3. Intent is proper touchstone—have to determine what enacting cong intended

a. Imaginative reconstruction—consider policies that “shaped the thinking” of enacting cong

4. Tools—ok to look to CL to fill gaps

a. Only look to CL insofar as it signals enacting cong’s intent

i. Pre-1871 caselaw shows no rewarding of pun on recklessness standard (dispute with Brennan on what precedent means)

ii. Post-1871 precedent not helpful b/c in looking for intent, cong can’t have intended something they didn’t know—namely evolution of CL 

1.  Fed precedent also didn’t allow reck. recovery

2. State court decisions too

b. Punitive damages are disfavored remedy

c. Text—violators will be liable to the “party injured . . . for redress”

i. “Redress” means compensation, not punishment (throw-away argument b/c this would mean no punitive damages, ever)

ii. “Party injured” signifies connection between recovery and injury\

d. Other statutes passed at the same time show that cong knew how to specify punitive damages different from compensatory

iii. O’Connor (dissent)

1. Intent as touchstone

2. Tools—

a. No prevailing CL at time of enactment, which is why Brennan and Rehnquist can each cite numerous cases

i. “The battle of string citations can have no winner”

b. Policies underlying § 1983—compensate victims and deter violations

i. Does punitive award serve as deterrent?

ii. Convinced that policies against awarding punitive damages for actions of public officials outweighs recovery here

1. Compensatory and attorney’s fees are enough deterrent to serve stat’s policies

iv. Other thoughts

1. Alternate textualist reading—actions “at law” meant damages which includes punitive

2. Could be intentionalist and still agree with Brennan—cong intended flexibility

3. Surrounding Circumstances/History/Context
a. Leo Sheep v. United States (1979) (pg 939)—found no implied easement across “checkerboard” land previously sold to RR by gov

i. Rehnquist (majority)

1. Intent is touchstone

a. Imaginative reconst, b/c admits that enacting cong didn’t think this would happen

2. Tools

a. Surrounding circumstances—recounts history that led to current land pattern

i. Cong didn’t think gov would keep land—hoped to sell it

ii. Didn’t envision public recreational grounds that needed pub access

b. Text—only reserved rights to minerals and homestead claims

i. Expressio unius not to read other reservations when some explicit

c. Rejects common law argument by gov that under trad property there is an implied reservation of an easement by necessity where original owner must cross sold land to access retained portion

i. Gov doesn’t fit definition of “necessity” b/c of eminent domain power

ii. Right prob doesn’t attach to allow public access to recreational lands

d. Rejects presumption that when grants to federal lands are at issue, ambiguities should be construed in favor of government

i. No longer applied with force in RR land grant

ii. Other thoughts

1. FN 13 indicates that this was a rent-seeking statute

a. Enforce the deal and ignore public interest

b. Construe narrowly to serve public interest at whose cost deal was struck

2. Common law is totally smothered by statute—no room for CL here

4. Committee Reports
a. Relative weight of committee reports

i. Strengths 

1. Specialized knowledge of subject matter (science, education, finance, etc.)

2. Worked closely with the bill—understand purpose, intent, execution, etc.

3. Easy to find and understand

4. Important vetogate

ii. Limitations

1. No committee reports on floor amendments/additions

2. Incomplete, misleading, summaries

3. No record of “mark-up”

4. Used to pad the record

5. Drafted by staffers

6. Not the law

b. Blanchard v. Bergeron (1989) (pg 949)—40% contingency fee was not ceiling of reasonable fees under § 1988 (awarding attny’s fees for civil rights actions) based on committee reports

i. White (majority)

1. Touchstone—purpose or general intent of cong was to encourage filing of CR actions b/c of benefit to named plaintiff or society in general—not b/c of ultimate recovery

a. Would not serve Cong purpose to cap fees at amount due to attorney

2. Tools—b/c statute doesn’t define “reasonable,” ct looks elsewhere

a. Committee Reports explicitly references 12-factor test in Johnson as proper evaluation and three district ct decisions that “correctly applied” Johnson
i. Johnson mentions that plaintiff can’t recover more fees than contractually bound to pay

ii. This part not accepted by Cong b/c the dist cts used fee agreement as one factor (not determinative)

iii. SCOTUS accepts this reading as what cong wanted:

1. Can recover more than agreement if still reasonable

2. Can’t recover full amount if it would be unreasonable

iv. Ensuring “reasononableness” will prevent windfalls

b. Common law—reasonable fees normally calculated by hours at reas. rate

i. Contingent agreements in CR cases are diff from reg tort cases b/c CR plaintiffs are vindicated important const rights that aren’t monetary

ii. Scalia (concur)

1. Criticizes use of committee reports—and specifically relying on case references therein

a. Cong passes laws, not endorses caselaw (especially at lower level than SCOTUS)

b. Prob inserted by staffer (on own whim or at behest of lobbyist)

c. Primary reason for reference was to influence judicial decision

2. Better to focus on other rationales that interp statute to be consistent with purpose (very un-Scalia)

iii. Other thoughts

1. May have been better to argue that this is CL stat that allows cts to fill in (Blackmun in Weber) or just adopt dist ct reasoning as most persuasive approach

c. In re Sinclair (7th Cir 1989) (pg 957)—finds no retroactivity in allowing transfer of Ch 11 bankruptcy claims into new Ch 12 for farmers b/c text was clear that no retroactivity (trumps contrary leg hist)

i. Easterbrook (majority)

1. Textual meaning—touchstone

2. Tools—rejects leg hist because text here is clear

a. Text—text is clear that no retroactive transfer to ch 12

b. Leg history—apparently gives judges discretion on whether to transfer and describes circs when it should occur

i. Indicates that there might have been a mistake in drafting but b/c lang is clear, it’s not up to the judge to “fix” the mistake

3. Argument for original meaning inquiry & against leg hist:

a. Proper use of leg history is to ascertain the meaning of the text—can’t be end in itself because:

i. Written by staffers

ii. Loser’s history

iii. Crutch to sloppy drafting

iv. Complicates task of execution and obedience

v. Allows too much discretion to judge to pick and choose

b. Text trumps because “statutes are law, not evidence of law”

c. Look for original meaning of statutes, not of legislature

d. Undermines const system to say that stats merely embody “evidence about the law” while mental processes of legislators is real law

ii. Other thoughts—seems that Easterbrook ignored the provision exactly on point here (dealing with conversion) that would have allowed conversion in this case

d. Pepper v. Hart (House of Lords 1992) (pg 965)—found that “benefit” to employees who sent their kids to school at reduced tuition was cost incurred based on leg hist used to resolve ambiguity in text
i. Proposed limitations on use Leg Hist

1. Leave of the court

2. To confirm meaning of the text, object, or purpose

3. To determine meaning of ambiguous or obscure text (can’t create ambiguity)

4. To determine meaning when plain meaning is absurd

ii. Another formulation:

1. When statute is ambiguous, obscure, or leads to absurdity

2. Leg hist is one or more statements by minister or promoter of bill in connection with other leg materials needed to understand these statements 

3. Statements themselves are clear

iii. Other possible limitations:

1. Only when exact issue in case was discussed

2. Only to determine “mischief” targeted by law (challenged that it should also allow reference to determine intended cure)

3. Can’t give words meaning they won’t bear

5. Hearing and floor debates
a. Relative weight—not generally favored

i. Limitations

1. Heavily stacked in favor of proponents (public choice)

2. Hearing testimony is especially one-sided and non-legislative (law profs, spec int)

3. Can be manipulated after the fact (enter floor statements into cong record)

4. Voting members do not read colloquies or attend hearings

5. Used to pad leg hist and influence court

ii. Strengths

1. Can be used for confirmation of other evidence

2. Can be used as admission against interest (b/c ensures truth—wouldn’t have admitted false testimony against interest)

3. Sometimes use statements of informed observers

b. Congressional nonaction

i. Rejection of proposed bills or amends used to say that those were not what cong wanted

1. E.g. Catholic Bishop
ii. Criticized for not actually having any probative value—could be many reasons for rejection

c. Bankamerica v. United States (1983) (pg 981)—finds that anti-trust statute does not cover interlocks of bd of directors between an bank and a non-bank (only when both corps are banks) b/c of leg hist intention

i. Burger (majority)

1. Touchstone is intent—protect against dangers of interlocks—but through a pattern of limited regulation

2. Tools

a. Text—supports interp that bank-nonbank interlocks meant to be excepted

i. Plain meaning—“other than banks” means that both have to be non-banks

ii. Across the Board antecedent/consistent meaning—because “other than” means that both have to be the same for common carriers, it must mean the same thing for banks

iii. Meaningful variation (Whole Act)/expressio unius—other section explicitly said “any one” of two corps to signify that if either were certain corp it would apply—b/c cong was explicit there, and not here, it doesn’t mean the same thing

b. Legislative History—understanding of the statute at the time was that this provision didn’t extend to bank-nonbank interlocks

i. Committee hearings
1. Brandeis testimony—thought that they should prohibit bank-nonbank interlocks but that the statute didn’t

ii. Previous versions of the bill
1. First House version didn’t contain “other than banks” exception

2. Senate passes the version without changes to this section

3. Conference report adds “other than banks”

iii. Floor statements (Mann-Webb-Sherley debate)

1. Mann thought the original language covered bank-nonbank interlocks (probably the only one who understood it that way) and thought committee language created an exception for that

2. Sherley and Webb argued that the committee language didn’t change anything—that banks weren’t covered before and they’re not covered now

ii. White (dissent with Brennan and Marshall)

1. Touchstone—intent on whether cong intended to cover this situation

2. Rejects textual meaning argument—finds the plain language ambiguous

3. Must consider legislative history to determine intent

a. Rejects majority’s reading

i. Statements made prior to inclusion of “other than banks” lang

ii. Statements taken out of context

b. Relevant leg hist suggests that this prov was intended to reach bank-nonbank interlocks

4. Other values

a. Rule that exemptions from antitrust laws must be narrowly construed

b. Strong anti-competitive effects of these interlocks would undermine cong purpose if exempted

c. Creates loophole not intended by cong

6. Sponsors’ and Drafter’s Statements
a. Relative weight—accorded more weight than regular members

i. Strengths

1. Most knowledgeable about proposed bill

2. Their representations of purpose and effect are relied upon by other members

ii. Limitations

1. Distortion of leg history by planned colloquies

b. Kosak v. United States (1984) (pg 998)—held that FTCA did not allow recovery for damage to property that was held by customs

i. Marshall (majority)

1. Text of the statute created exception to recovery for damages “arising in respect of . . . the detention of goods”

a. Ambiguous whether this means damage to property or just loss of value from detention

b. In other places, cong used “arising out of”—meaningful variation here

2. Legislative history—doesn’t give any more clarity

a. Drafter (not legislator) thought it covered damage to the property

b. Report on bill seems to suggest same thing

i. Report refers to English bill that didn’t pass, then if you look in another report about the English bill that didn’t pass, supports gov argument
ii. Not reliable b/c no evidence that cong even read these

c. Committee uses words casually too

3. Concludes that FTCA does not allow suit here

a. Serves purpose of not disrupting certain gov functions with fear of liability

ii. Stevens (dissent)

1. Posturing as a textualist

2. Drafter is worst person to interpret the language b/c he knows what he meant to say 
3. Real inquiry is what the listener thinks not what the writer thought
iii. Other thoughts:

1. New Textualist approach—super strong CSR against waivers of fed sovereign immunity/construe waivers narrowly
2. Intentionalist—awful decision b/c it doesn’t show what congress actually intended
c. Montana Wilderness (I) v. U.S. Forest Service (9th Cir 1981) (pg 1003)—held that the Alaska Lands Act did not apply to all US Forest land—only to that land in Alaska

i. Text is ambiguous because “National Forest System” is not defined anywhere in the Act (or in the entire US Code)—no way to know if entire US or only Alaska—must look elsewhere

1. In pari materia argument to connect to following subsection which refers only to Alaska

a. The subsections are parellel—one regulating Sec of Agri, one Sec of Interior

b. Read both sections as applying only to Alaska 

2. Whole Act—no other provisions that have nation-wide application

ii. Legislative History
1. Sponsor statement 8 days after enactment suggest that it applies nationwide

2. Committee Report doesn’t mention Alaska at all (even for provisions that clearly only apply there)

3. Floor Debates—silver blaze—no one mentioned drastic change that would have come from applying this nation-wide

4. Congressional inaction—failure to adopt amend that clarified it applied only in Alaska and insertions into record indicating this applied nationwide

5. Bottom line—not helpful, only statement on point was subsequent to enactment

iii. Other values—Repeal by implication disfavored—applying outside of Alaska would repeal parts of the Wilderness Act so disfavored interpretation

7. Post-Enactment Legislative History
a. Relative weight

i. Strength

1. More significant when it’s subsequent legislation rather than more leg hist

2. Cong acting in reliance on certain interp

ii. Weaknesses

1. Can’t overcome interp derived from lang or prior leg hist

2. Doesn’t given any indication of enacting cong intents (textualist)

b. Montana Wilderness (II) (pg 1013)—reconsidered issue from MW(I) in light of subsequently enacted statute to find that the stat actually applies to entire US, not just Alaska

i. Subsequent leg hist—conference committee report on different bill indicating that interp of this provision applied nationwide

1. Both Houses heard this report and voted it in

2. Persuasive evidence that tips scales in favor of nationwide application

8. Legislative Inaction/Ratification
a. Basis in canon of continuity—absent clear indication to the contrary, interp should remain constant

b. Three variations:

i. Ratification by Acquiescence to jud decision or agency interp

1. Cong is aware of interp but does nothing to amend stat)

2. Brown & Williamson Tobacco—acquiescence to FDA’s position that it didn’t have juris
ii. Ratification by Re-enactment 

1. Cong re-enacts statute w/o changing it—accepts jud decision or agency interp attached to that lang

2. Especially if interp is authoritative and likely to have yielded reliance

3. Lorillard—cong presumed to know interps and accepts them when stat is reenacted

iii. Neglected or Rejected Proposals

1. Ct tends not to interp stat along lines of lang that was proposed and rejected

2. Catholic Bishop
c. Bob Jones University v. United States (1983) (pg 1022)—read 501(c)(3) as excluding tax exemptions for University that engaged in explicit policy of racial discrimination

i. Burger (majority)

1. Touchstone is purpose/ general intent underlying the stat is compliance with fundamental common-law standards of charity

a. Org seeking tax-exemption must serve public purpose and not contravene established policy

b. Interpreting text to allow racial discrimination would contravene this purpose

c. Rejects the “specific intent” argument that the enacting congress was acting under the law of Plessy v. Ferguson
2. Text—exempted “corporations organized and operated exclusively for religious, charitable, . . . or educational purposes”
a. Rejects disjunctive argument that posits org can be purely educational and fall under exemption (without being charitable at all)

b. Instead reads text in line with identified common law policy of only granting exemptions to orgs that serve public purpose

c. Similar meanings argument to link to 501(i) that denies exemption for social clubs that discrim but uses parallel wording—must mean the same here

3. Congressional acquiescence—Cong knew about IRS interp of no tax exmpts for racially discrim orgs w/out changing stat means cong consents to this interp

a. Rejected legislation constantly tried to change standard—not accepted

ii. Rehnquist (dissent)

1. Rejects Cong inaction argument—disfavored approach

2. Text does not impart “public policy” requirement

a. Rejects similar meaning arg in favor of expressio unius/meaningful variation b/c 501(i) shows cong knew how to explicit deal with racial discrim if it wanted

b. Text clearly sets down those orgs that cong has determined to be exempt as its determination of which orgs fulfill underlying goal of serving pub policy

3. Rejects common law invocation b/c cong has been amending—wouldn’t need to if CL

9. Interpretation in light of other statutes
a. Same statute—same term (word is used multiple times within same statute, generally under “Whole Act” rule, same terms means same thing throughout). 

i. Everyone agrees that this rule is the strongest of them all. 

ii. This was enacted at the same time, and thus requires less assumptions that Congress was aware of previous wording and statutes
b. In Pari Materia Rule—same language or same issue (in same jurisdiction) as stat in question

i. Limitations
1. May be more than one similar stat on point
2. Doesn’t allow that new stats may embody new policy
3. May undermine legislative deliberative compromises
ii. Cartledge v. Miller (SDNY 1978) (pg 1039)—finds that child support payments are impliedly exempt from anti-assignment provision of ERISA

1. Rejects textualist reading of stat—instead reads exemption into anti-assignment prov to be in line with underlying general intent not to interfere in traditional family law sphere

2. Tools to prove intent not to interfere:

a. Clear statement needed for cong to interfere in areas of trad state authority

i. Here, general preemption lang not enough to overcome this threshold

b. In pari materia rule—looking at other fed preemption stats has shown intent not to preclude enforcement of family support obligations

i. Could be read the other way—in other places cong was explicit when it wanted to exempt family obligations—expressio unius means not intended here

c. Other support

i. Underlying goals of ERISA—well being of employees “and their dependants”

ii. Agency interpretation and enforcement believe family support trumps ERISA

iii. Lorillard v. Pons (1978) (pg 1043)—finds right to jury trial under the ADEA despite stat silence b/c stat was similar to FLSA which was interp to have rt to jury trial before ADEA enacted (Marshall)

1. Touchstone—cong general intent that is similar to FLSA in enforcement

2. Tools

a. Text is silent on the issue of jury trials

i. Used terms like “legal” relief = jury trials (winning textualist arg)

b. Modeled stat in regards to violations and enforcement, off of FLSA

i. Long trad of allowing jury trials under FLSA

ii. Established prior to cong passage of ADEA

iii. Obvious that Cong had detailed knowledge of FLSA standards b/c deviated in other parts

c. Modeled or Borrowed Statute Rule—similar stat in different juris used as template for stat in question

i. Zerbe v. State (Alaska 1978) (pg 1049)—found that man who relied on dismissal of case so didn’t show up to mistake hearing had cause of action against neg record-keeping of gov under interp of stat from fed law

1. Modeled Statute—FTCA has language similar to Alaska law

a. No Alaska precedent interp stat—look to fed interps

b. Of cases on point, use one most analogous

2. Only use those interps that were of highest court such that this juris can be said to have intended to incorp those interps into this stat

d. Presumption against Implied Repeals—later stat might change implications in this stat

i. Subsequent statutes, same jurisdiction (conflicting statutes—e.g., no racial discrimination repealing preference for Indians, Morton)

1. More recent controls the older one 

2. Specific controls the general 

3. Repeals by implication are not favored (look for mention of older stat to invoke repeal)
a. Strive to reconcile stats
b. Respect continuity of rights
ii. Morton v. Mancari (1974) (pg 1054)—held that non-discrimination mandate of EEOAct did not implicitly repeal preferences grants to American Indians 

1. Blackmun—always looks for best answer
2. Applies rule of presumption against implied repeals:

a. Underlying gov’t policy continuously recognizing need for Indian prefs—but not mentioned at all in Leg Hist of 1972 Act

b. Rejects newer stat controls
3. Finds lack of intent to repeal
a. Modeled stat on 1964 CRA which explicitly included Indian prefs

b. Subsequent legislation enacted new Indian prefs

c. Codified exec orders that long recognized Indian prefs

d. Repeals by implication not favored
e. Specific controls the general—anti-discrim = general; Indian prefs = specific

4. Best answer is to give both effect

10. Administrative Interpretations
a. Public choice recognize that leg will often delegate as many hard political choices as possible

b. Usually cts give great deference to agency interpretation—BUT:

i. General Electric v. Gilbert (1976) (pg 1062)—held that exclusion of pregnancy from disability plans wasn’t sex discrimination under Title VII

1. Rehnquist (majority)—EEOC interp not entitled to deference b/c:

a. EEOC not authorized by Title VII to promulgate substantive rules

b. Rule not promulgated contemporaneous with passage of stat

c. It contradicted earlier position

d. Was inconsistent with other Fed Stat allowing disparate pay

2. Brennan (dissent with Marshall)—shift in EEOC interp was result of slow and deliberative shift in policy and was consistent with cong action in the 1970s

c. Chevron Test
i. Step Zero (U.S. v. Mead)—when to invoke Chevron at all

1. Cong has given one agency the unique authority to implement a specific statute

a. If there’s not one specific agency in charge of implementing, the court will not defer to any agency

2. AND that one specific agency acts to:

a. Make legislative rule

b. Adjudicate formally OR

c. Adjudicate informally if Congress intended to delegate the issue to the agency the authority to make the law in this context (Mead)

3. If yes, move to step one

4. If not, don’t apply Chevron


a. If applied to Gilbert, it would have come out the same way because Chevron wouldn’t have been applied at all

ii. Step One

1. Whether Congress has spoken directly to the precise question at issue (that the agency had to address in writing the rule—that exact thing)

a. Not whether the ambiguous in general—must be on the specific point at issue—does the statute answer the question that the agency interpretation invokes

2. If yes, then did the agency come up with the same answer as Congress to that question?  

a. De Novo review

b. If the statute has clear meaning, no deference b/c just follow what stat says

3. If no, move to step two

iii. Step Two

1. Whether the agency’s interpretation is reasonable

a. If yes, it’s upheld

b. If not, it’s struck down

2. Delegation of the regulation from Congress to the agency by a gap in the legislation

a. If explicit gap/delegation—uphold unless arbitrary and capricious

b. If implicit delegation—uphold unless unreasonable

i. Now read to mean the same “arbitrary and capricious” test

iv. Strengths of Chevron 
1. More formal and simplified approach than previous balancing factors

2. Recognizes dynamic interp in modern administrative state—fits reality

a. Several reasonable interps

b. Interps may change over time

3. Idea of deference rested on greater democratic legitimacy of agencies over cts

v. Delegation not deference—identifies gaps in leg that cong “delegated” to agency to fill

d. Chevron U.S.A. v. Natural Resources Defense Council (1984) (pg 1064)—determined that agency’s interp should be given deference on decision to allow “bubble rule” for pollution-emitting structures 

i. Hart & Sacks purposivist decision

ii. Chevron analysis applied here:

1. Cong has given unique authority to EPA to implement Clean Air Act

2. EPA acted in making a rule

3. Cong has not spoken directly on issue b/c stat isn’t clear—no specific intent

4. Agency’s interp is reasonable b/c it balances competing interests on issue

a. OK for political branch to make policy decision like this—not the place of the ct

e. MCI v. AT&T (1994) (pg 1071)—found that FCC did not have power to exempt non-dominant carriers from tariff reporting requirements b/c meaning of “modify” did not include such a drastic change

i. Scalia (majority)—doesn’t use Chevron analysis 

1. Finds the lang of the stat clear—dict def of word “modify” settles this to him

2. Agency interp went beyond what stat could bear, so wasn’t entitled to deference

a. Either a step 1 problem (Cong spoke to issue, so no room for agency)

b. Or step 2 problem (agency interp was unreasonable given plain lang of stat)

ii. Stevens (dissent with Blackmun and Souter)

1. Touchstone—purpose was to protect against price fixing or inflation

2. Agency interp fits into this purpose and is appropriate

f. Textualist approach

i. Tend to find clarity in the lang of the stat

1. More likely to resolve cases at Step 1 (agency is either right or wrong) rather than deferential step 2 (where law is unclear)

ii. Only look to text and structure in Step 1

1. Unlike Stevens’ approach which would also look at purpose and leg history

g. Palm Beach County v. Harris (FL 2000) (pg 1081)—finds that Sec has discretion under the FL election stat whether to accept late returns, but in this case, couldn’t exercise that discretion to reject ballots b/c it would be abuse of discretion

i. Based on principle that “every vote counts” rather than on the statutory requirements

1. Strict adherence to statute at the expense of the right would nullify the right—got them in trouble because the US Constitution vests the right to determine electors to the state legislators through the law-making power

2. Basically, the court cannot ignore the statute—it’s the adherence to the statute that’s constitutionally required

ii. Court is clear that their touchstone is intent
1. Court claims specific intent, but critics have noted that its actually more of a general intent or imaginative reconstruction

2. Looks at purpose (“count every vote”)

a. Usual problem of purpose—exact details of how to serve this purpose can’t be ignored in the service of this purpose

b. Textualist critic would say that the text tells you how to serve this purpose, and that’s what’s important to understand

3. Relies on traditional cannons (specific controls the general, newer controls the older, etc.)

iii. Court also looks at the traditional rules of statutory construction

1. Interpreting the phrase “error in vote tabulation,” ct finds that getting the wrong count fits under the plain language of the statute (not just broken machine)

a. Didn’t defer to the agency interpretation because the court can figure out what the plain meaning of the text means

2. Ends up finding that the manual recount was required

iv. Could really have come out either way

· Touchstones (from most restrictive to least)—what you’re trying to find out

· Meaning of text

· Specific intent

· Imaginative Reconstruction/general intent

· Attribution purpose (Hart & Sacks)—can’t give it a meaning the text won’t bear, allows for judicial judgment as to what the purpose is

· Best answer (Blackmun, just what he thinks the law should be)

· No real difference between statutory interpretation and common law lawmaking

· Tools

· THE Text of the statute—the operative section of the statute

· Related text in the same statute

· Textual canons operate on both textual tools

· Evolution of THE statute (form of legislative history, but least controversial, because you’re tracking the actual text of the provision at issue)

· The actual textual changes over the years

· Historical context (Leo Sheep)

· Other statutes

· Earlier

· Ratification of interpretation (Lorillard)

· Later

· Brown & Williamson (this case can be cited for many different propositions)

· Legislative history

· Conference committee report

· Regular committee report

· Member drafter statement

· Other floor statements

· Member non-drafter statement/explanation (Kosak)

· Hearing testimony

· Constitutional values/substantive canons/rules of clear statements (accepted by textualists)

· Ashwander
· Rule of Lenity

· Federalism (Gregory v. Ashcroft)

· Separation of Powers

· Other important values/rules of clear statement (differs from above because these would not take on constitutional levels)
· Analogy to the “best answer” touchstone
