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Legislative Process Models TC "Legislative Process Models" \f C \l "1" 
I. Pluralist & interest-group theories TC "Pluralist & interest-group theories" \f C \l "2" .
A. Pluralism TC "Pluralism" \f C \l "3" .
1. Theory.

a. Citizens organize into groups for political action.
b. Interest group politics results in pluralism – spreading of political power among many actors.

c. Politics is the process by which conflicting interest-group desires are resolved.

d. Public pol’y = the equilibrium reached through interest group conflict.
2. Role of lege
a. Enact agreements worked out among the competing interest groups.
3. Normative.

a. Pluralism is a good thing.

b. Competition between groups helps ensure against the rise of any one faction (Madison).
c. Public good is the result.

4. Critique.
a. Smaller, more cohesive and determined interest groups may be have disequal power.
b. Free rider problem – large, diffuse interests are weaker, because people will free ride and not contribute to efforts promoting the interest.
c. Not all views are represented.
B. Public-choice theory TC "Public-choice theory" \f C \l "3" .

1. Theory.
a. Politicians are rational economic actors operating in a competitive electoral marker.
b. Demand = interest groups legislation.

c. Supply = desire for reelection.
d. Legislators respond to demand in way most advantages to reelection.
1) Passing bill.

2) Avoiding decision through delegation to agency or exec.

3) Not pass bill.

2. Role of lege
a. Maximize electability.

3. Descriptive.
a. Relatively more descriptive than pluralism.
b. Define what legislators do and why – not saying that’s how it should be.

c. BUT is normative insofar as it criticizes other models for not considering the hows and whys of legislators’ actions.
4. Critique.

a. Under public choice theory, it’s not economically rational to vote.  Since people vote there must be non-economic values at stake here.

b. Oversimplification of the political process.
c. Money and organization do not always translate into clout.

d. Legislators are interested in more than simply being reelected.  

e. Disregards institutional changes that affect behavior.

f. Doesn’t consider the affect of the President on legislative behavior.
g. Assumes that preferences are independent of and prior to political activity:  participating in decision-making can affect the way a person thinks and feels about a particular issue.
C. Role of judge TC "Role of judge" \f C \l "3" .

1. Passive – respect the deal made b/w interest groups and passed into law.
2. Activist – deals aren’t public good, just rent-seeking BS, so interpret as narrowly or simply refuse to enforce them.
II. Proceduralist theories. TC "Proceduralist theories" \f C \l "2" 
A. Concern for tyranny of factions (Madison).
1. Direct democracy would produce unwise legislation – problem of majority and minority factions.

2. Solution – procedures (bicameralism, representative democracy, checks and balances etc.) present vetogates, make it difficult to make law.
B. Vetogates TC "Verogtates" \f C \l "3" .

1. How a bill becomes a law – opportunities to derail bill.
2. House.
a. Drafting or bill.

1) Lege staff, gov’t agency, interest group, academic.
b. Introduction of bill.
c. Referral to standing committee.
d. Committee action.

1) Referred to subcommittee.

2) Hearings on major bills.

3) Committee resolution.
a) Take no action.

b) Defeat.

c) Accept.

d) Amend & report back.
e. Calendar placement.
1) Union calendar – most bills.
2) House calendar – some rules and const. amendments.
3) Private calendar – private bills.

4) Discharge calendar – motions to discharge bills pending in committee.
f. Rules committee.
1) Power of majority.
2) Refusal to determine rule – kills bill.
3) Open rule – yes floor amendments.
4) Closed rule – no floor amendments.
5) When bill considered.
6) How much time for debate.
g. Floor action

1) Passage or defeat, possibly with amendment.
3. Senate.

a. Drafting or bill.

1) Lege staff, gov’t agency, interest group, academic.

b. Introduction of bill.

c. Referral to standing committee.

d. Committee action.

1) Referred to subcommittee.

2) Hearings on major bills.

3) Committee resolution.

a) Take no action.

b) Defeat.

c) Accept.

d) Amend & report back.

e. Calendar placement.
1) General orders calendar – most bills.
2) Executive calendar – treaties & exec. nominations.
f. No rules committee, but make rules via unanimous consent agreements.
g. Floor action
1) Passage or defeat, possibly with amendment.
2) Filibuster.
4. Conference committee.
5. Bill signed by Speaker of the House & VP/President of the Senate.
6. Presentment to president.
a. Sign in to law.

b. Veto.
c. Pocket veto.
7. 2/3 veto override, if necessary.
C. Civic republicanism TC "Civic republicanism" \f C \l "3" .
1. Theory.
a. Legislative politics should foster a deliberative process, slow down and improve legislation through deliberation.
b. Public good results – not just a bare deal b/w interest groups, but a reasoned decision by intelligent legislators.
D. Role of judge TC "Role of judge" \f C \l "3" .
1. Passive – assume lege did the best, came up with public good, serves public interest.
2. Activist.

a. Find out whether lege actually did its deliberative job.

b. If not, fix the lege’s mistake, interpret in way to make lege deliberate, etc.
1) Lege punt not allowed.
III. Institutionalist theories TC "Institutionalist theories" \f C \l "2" .
A. New institutionalism/positive political theory TC "New institutionalism/positive political theory" \f C \l "3" .
1. Theory.

a. Political outcomes depend on multiple independent actors – members of House, Senate, President, and agencies.
b. Desires can conflict or accord.
c. Public-choice deals made in the House are not made just between legislators of concern for interest groups & reelection – made with eye to the Senate, whether president will sign it, and how it will be affected/implemented by regulation.
d. Outcomes explained as “balance” and “equilibrium.”
B. Role of judge TC "Role of judge" \f C \l "3" .
1. Consider how the whole game works.
2. Passive – respect the deal worked out not only b/w legislators & interest groups, but also other actors.
3. Activist – find out whether deal is a good one, or whether unduly influenced the larger game.
IV. Lege punts to courts.
A. When facing controversy, lege will not define a term, and punt to Court.
B. Griggs.

1. Unlawful to discriminate in employment on basis of race.  But lege didn’t define meaning of discriminate—intentional or disparate impact?
V. Case examples.
A. Weber.

1. Facts:  The agreement between USWA and plant contained an affirmative action plan, designed to eliminate racial imbalances in plant’s almost exclusively white craft-work forces. Black craft-hiring goals were set for each plant equal to the % of Blacks in the respective local labor forces.  Selection of craft workers was made on basis of seniority with proviso that at least 50% of the new trainees were to be Black until the % of Black craft-workers equaled the Blacks in the labor force.  White Weber sued claiming discrimination in violation of Title VII §§ 703(a) and (d), which make it unlawful to discriminate based on race.
2. Brennan (best answer):
a. Textualist.

1) 703(a) and (d) plainly prohibit discriminating.

2) But in the context of affirmative action, reliance on a literal construction is misplaced.

3) Could have been clearer if wanted to prohibit racial preferences.

a) § 703(j): nothing “shall be interpreted to require any employer to grant preferential treatment to any group because of” race.  Just b/c not required doesn’t mean impermissible.

b) Could have said “nothing shall be interpreted to permit preferential treatment.”

b. Intent

1) A thing may be within the letter of the statute and yet not within the statute b/c not within the intention of its makers.

2) No specific intent re: whites – Cong. didn’t consider white discrimination.

3) Specific intern re: blacks – intent was to change the plight of the Negro in our economy
c. Purpose

1) A thing may be within the letter of the statute and yet not within the statute b/c not within its spirit.

2) Purpose was to achieve equality in work force, not prevent all discrimination. Then, looking at Congressional intent, he shows that the. He jumps right into legislative history to show this.
d. Best answer

1) From all of this, the best answer is that affirmative action should be permitted.

3. Rehnquist (textualist):
a. First, says that Kaiser’s racial admission quota is flatly prohibited by the plain language of Title VII (703(a) and (d)).
b. But, even if we have to play the Congressional intent game, the majority is wrong – in this case, the history is clear that Cong. wanted to prevent all discrim.

4. Public choice.
a. Don’t consider purpose.

1) Congress as a whole has no purpose.

2) It is just made up of selfish individual legislators.

b. Just focus on the deal made and preserve it.
5. Civic republicans.

a. Look at dialogue of legislators.
b. If didn’t consider whether to allow discrimination against whites, then force Cong. hand or decide for them.
VI. Johnson.

A. Facts:  Transportation Agency promulgated an affirmative action plan to remedy historic patterns of discrimination against women and minorities in some job categories.  The agency was authorized to consider as one factor the sex of the applicant.  Pursuant to the plan, the agency promoted Diane Joyce to the position of road dispatcher in the agency’s Roads division.  One of the applicants passed over was Paul Johnson, who had a higher score based on his paper credentials and oral interview.  He sued claiming sex discrimination.

B. Stare decisis & Cong. acquiescence mean Weber was right – aff. action OK.
C. Unbundling issue:
1. Dialogue theory would require Cong. unbundle the act voted on, to vote particularly on whether aff. action is OK.
2. Public-choice.
a. Bad – don’t unbundle the deal!

3. Civil-republican.
a. Good – forces serious deliberation on the issue.

Role of Judicial Review TC "Role of Judicial Review" \f C \l "1" 
(Procedural) Due Process of Lawmaking TC "(Procedural) Due Process of Lawmaking" \f C \l "2" 
I. Due process of lawmaking generally.
A. Courts should adopt methods of adjudication/statutory review that promote rational lawmaking by legislative bodies.

B. Civic republican overtones.

II. Competent-institution requirement TC "Competent-institution requirement" \f C \l "3" .
A. Legislature/executive must make decisions when uniquely suited to make such decisions.
1. See Direct Democracy > Direct democracy and (procedural) due process below.
B. Hampton v. Mow Sun Wong.
1. Facts:  Five permanent resident aliens denied civil-service employment by civil service commission.  No legislative/executive statement that aliens can’t be employed by U.S.
2. Court:  Violates due process of lawmaking.
a. Legislature/exec. must make determination that aliens shouldn’t be employed by U.S.
b. Civil Service Comm’n has no policy basis rooted in its objectives for requiring that only citizens can be employed.
3. Aftermath.
a. President Ford E.O. requiring citizenship.
b. Has never been changed by lege or pres.
C. Weak requirement.
1. Steven’s first opinion on the bench.
2. Majority might have gone along with him just because giving deference to freshman.

3. Has never been applied to completely decide another case.
III. Legislative drafting TC "Legislative drafting" \f C \l "3" .

A. How to make sure that due process of lawmaking served?
1. Clear statement rule

a. Require legislature to have clear statement of purpose, in text or lege hist.
b. Ensure that constitutional decision was actually considered by the competent institution.
2. Textualist analysis – civic republicanism.
a. By placing much emphasis on text (no lege hist.), influences legislative behavior to actually consider issues, instead of punt to courts.
b. Members will know what they are voting on.

c. Citizens will understand the rules that are prescribed.

B. Structure of bill.

1. Long title & enacting clause.

2. Introductory clauses.

a. Describe thrust of stat.

b. Table of contents.

c. Findings.

d. Statement of purpose.

3. Substantive provisions.

a. Definitions.

b. Provisions setting forth rights and duties, defenses and exceptions.

c. Admin./procedural provisions.

d. Sanctions and enforcement provisions.

e. Misc. provisions – transitional rules, construction by courts, etc.

f. Effective date.

4. Provisions amending/repealing existing law.

a. Strike and insertion – short technical changes.

b. Full restatement – restate section or subsection with changes as a clean version.

c. Repeal and replacement – entire acts or more than 1 section

5. Ending clauses.

a. Savings/grandfather clause.

b. Severability/inseverability clause.

C. Drafting a statute – crash course.
1. Three steps.
a. Determine what stat. is designed to do.
1) Consider objective of statute.
2) Consider political realities - what can be practically accomplished.
b. Determine structure of proposed stat.
1) What needs to be done to implement idea.
2) How to fit proposal within existing legal code.

c. Draft bill.
1) Language and organization not more complicated than necessary.

2) Serve object of legislation without creating unnecessary problems.
3) Internally coherent.
4) Consistent with usages in existing statutes.
2. Recurring problems.

a. Severability or non-severability.
b. Effective date/retroactivity/savings clause – application to pending cases; application to conduct before enactment; other transition rules.
1) Degrees and kinds of retroactivity (e.g., application to which pending cases, pending at what stage)
2) Different kinds of provisions (e.g., procedural, remedial, regulation of primary conduct, both direct and indirect).
c. clarify repeals

d. Federal pre-emption of state law?

e. Intended applicability to state and local government units?

f. Authority invoked (enforcing the 14th amendment??)

g. Applicability to federal government instrumentalities and units in various branches of federal govt. 

h. Waiver of federal sovereign immunity?

i. Creation of a private right of action?

j. Applicable statute of limitations

k. Right to jury trial?

l. Right to attorney's fees?

m. Delegation of rulemaking authority?

n. Some indication of interpretive philosophy.
o. Judicial jurisdiction over disputes

p. Definitions.
1) Attend to any “single subject rule” in force

2) Attend to any applicable rules of clear statement; substantive canons.
D. Dickerson, The Diseases of legislative language.
1. Ambiguity – either/or meaning.
a. Semantic ambiguity – word with two meanings.
b. Contextual ambiguity.
2. Vagueness – multiple meanings.
3. Overprovision – leads to expression unius problems.
a. See Textual Canons below.

4. Elegant variation – use one word for the same thing only; this isn’t creative writing.
IV. Legislative consideration of constitutionality TC "Legislative consideration of constitutionality" \f C \l "3" .
A. Brest, The Conscientious Legislator’s Guide to Constitutional Interpretation.
1. Assumption 1: legislators are obligated to determine constitutionality.
a. Pro-assumption.
1) Some const. provisions directed to legislators (e.g., No ex post facto law shall be passed).
2) Framers thought legislators should consider constitutionality.
3) Congressmen bound to support the Const.
4) Judicial review emphatically the province of the courts, but not only the province of the courts.

5) Courts presume that legislators consider constitutionality; presumption that laws are in fact constitutional.

b. Con-assumption.
1) Legislator incompetent to know what court would do.
a) BUT lawyer-filled committees are competent.

2. Assumption 2: legislators should be bound by constitutionality determination.
a. Pro-assumption.
1) Gov’t should work relatively harmoniously, respect other branches.
b. Con-assumption.

1) Legislators role is to make policy he and his constituents want, not adhere to what courts might say.
2) If did that, then would never have chance to overturn bad precedent.

B. Legislative response when they think court is wrong.
1. Don’t go around disrespecting institutional independence of court.
2. But when necessary, make court decide again – it might change its mind.
Direct Democracy TC "Direct Democracy" \f C \l "2" 
I. Direct democracy generally TC "Direct democracy generally" \f C \l "3" .
A. Three processes TC "Three processes" \f C \l "4" 
1. Initiative.
a. Citizen vote to make new law.
b. Direct initiative – automatically on ballot after vote.
c. Indirect initiative – lege has chance to act first.

2. Referendum.

a. Citizen approve or reject law already proposed or enacted.
b. Popular referendum – electorate votes to have law subject to approval/rejection by electorate.
c. Submitted referendum – legislature places before electorate a law  subject to approval/rejection by electorate.
3. Recall.
a. Citizen removal of leader form office.
4. St. Paul Citizens.
a. Facts:  Citizens had all three options, used initiative process to delete two pieces from existing law.
b. Issue:  Can initiative be used like a referendum?
c. Court:  Yes, power to make law (initiative) includes power to unmake law (usu. referendum).
d. Dissent:  No, referendum process (45-day wait period) meaningless if can unmake law via initiative.
B. Benefits TC "Benefits" \f C \l "4" .
1. Attack legislative arrogance, incompetence, corruption and selfishness – break up special interest dominance.
a. BUT pluralists want that.

C. Problems TC "Problems" \f C \l "4" . 
1. Tension with the republican form of government intended by the framers.

a. Madison didn’t want such a direct form b/c he feared tyranny by the majority.

b. Guarantee Clause (nonjusticiable) – requires the United States to guarantee a republican form of gov’t in each state.

2. If we believe that lawmakers should assess the constitutionality of laws (as we expect, to some degree, with legislators), then there is a problem if we allow voters, untrained in the law, to make laws.

3. Practical problems.
a. Burdensome procedures and importance of money = more available to organized, wealthier interests.

b. Voter confusion or apathy

c. Distortion of the law-making agenda (making legislature bow to their interests even though they might not be a majority).

4. Bigotry – fear for minority protection.

5. Direct democracy doesn’t promote deliberation – no amendment.

6. Money talks even louder in direct democracy b/c groups that can push for it have lots of resources.

D. Single-subject rule TC "Single-subject rule" \f C \l "4" .
1. Direct democratic device can only consider one subject at a time.
2. Pol’y.

a. Concern for logrolling – getting one group to vote for one change so you can get the other change.
3. St. Paul Citizens.
a. Facts:  Citizens used initiative process to alter discrimination law, two different pieces of text, one about sex, one about religion.
b. Court:  satisfies single-subject rule.

1) Both related to single subject of discrimination law.
2) No concern for log-rolling.
c. Counter:  one about sex, another about religion – concern for logrolling by supports of each group.
II. Direct democracy and equal protection TC "Direct democracy and equal protection" \f C \l "3" .
A. Three factors when considering whether direct democracy violates equal protection.
1. Significance of direct democracy.
2. Class affected.
3. Degree of process burden.
B. Significance of direct democracy TC "Significance of direct democracy" \f C \l "4" .
1. Standard.
a. Easier to challenge rearrangement of lawmaking process.
b. Difficult to challenge individual exercise of direct democracy.
2. Hunter
a. Requires referendum on housing discrim. law with respect to race and religion.
b. Struck down.

3. Romer.
a. Requires state const. amendment to overturn initiative.
b. Struck down.
4. Arthur.
a. Repeal of ordinances by referendum.
b. Upheld.
C. Class affected TC "Class affected" \f C \l "4" .
1. Standard.

a. Easier to challenge overt racial classifications.
b. Difficult to challenge mere discriminatory effect.

2. Arthur v. Toledo.

a. Facts:  Voters repealed by referendum two city ordinances authorizing housing authority to extend sewer lines.

b. Merely discriminatory.
1) Not facially discrimination – not only possible motivation.

3. Romer v. Evans.

a. Facts:  In 1992, Colorado voters adopted a ballot proposal adding an Amendment 2 to the state constitution, which withdraws from homosexuals, but no others, specific legal protection from the injuries caused by discrimination, and it forbids reinstatement of these laws and policies.

b. Overtly discriminatory.
1) Clear that only reason the law was changed was “bare . . . desire to harm a politically unpopular group.”

2) But decision not specific to fact that it was from initiative.

c. Scalia (dissent): no discrimination at all.

1) Not harming minority group – just no longer giving preferential treatment to minority group.
4. Kirksey v. Jackson.

a. Facts:  Jackson, MS initiate to change from at-large to single-member district voting for city council.  Whites voted to keep at-large; blacks voted to change to single-district.  Alleged that whites trying to keep blacks down.

b. Evidence of voting statistics excluded.

D. Degree of process burden TC "Degree of process burden" \f C \l "4" .
1. Standard.
a. Easier to challenge substantial burden on participating in lawmaking.
b. Difficult to challenge insubstantial burden.
2. Arthur v. Toledo.

a. Facts:  Voters repealed by referendum two city ordinances authorizing housing authority to extend sewer lines.

b. Mild burden.
1) Only affected two housing projects – could have and did extend sewer lines to other housing projects.

3. Romer.

a. Have to overturn only by const. amendment.
b. Significant burden – struck down.
E. Pol’y.
1. Secret ballot.
2. Value of referendum.
3. If allowed racial motivation of merely one person to constitution violation of equal protection, then would never be able to have a referendum.
4. First amendment – people have right to be bigots.

III. Direct democracy and (procedural) due process TC "Direct democracy and (procedural) due process" \f C \l "3" .

A. “Adjudicative” actions warrant due process of lawmaking (no direct democracy). TC "\“Adjudicative\” actions warrant due process of lawmaking (no direct democracy)." \f C \l "4" 
1. Adjudicative decisions warrant strictures of due process – admin. law, BiMetallic.
2. City of Eastlake v. Forrest City Enterprises.
a. Facts:  Eastlake citizen initiative required zoning changes to be approved by a 55% referendum (essentially a plebiscite).
b. Court (WRONG, in my opinion):  doesn’t violate due process.
1) If affected person feels result of vote unreasonable, he can challenge it in court.
c. Powell (dissent):  violates due process.
1) Decision by plebiscite offers no opportunity for the affected person to be heard.
3. Due process of lawmaking.
a. Sager, Insular Majorities Unabated.
b. Rule should be:

1) initial legislative decisionmaking by appropriate deliberative body required when:
a) Substantial values placed in jeopardy, and
b) Substantive review unavailable.
1. Counter to Eastlake majority – even if you can challenge in court, can’t get substantive review.
B. “Legislative” actions warrant less due process of lawmaking (yes direct democracy) TC "\“Legislative\” actions warrant less due process of lawmaking (yes direct democracy)" \f C \l "4" .
1. Adjudicative decisions warrant less strictures of due process – admin. law, Londoner.
2. Philly’s v. Byrne.
a. Facts:  IL liquor law permits voters to vote precinct dry.  One liquor store lost license, another’s application forfeited.  Alleged deprivation of property without due process 
b. Court:  doesn’t violate due process.

1) Although hurt these two individuals, legislative in nature.
2) Applies to entire precinct, nobody can buy/sell liquor.

3) Unlike individual-specific zoning at issue in Eastlake.
Legisprudence TC "Legisprudence" \f C \l "1" 
Legisprudential Theories TC "Legisprudential Theories" \f C \l "2" 
I. Pre-Legal Process TC "Pre-Legal Process" \f C \l "3"  (1890-1940).
A. CL formalism TC "CL formalism" \f C \l "4" 
1. Positive view of CL.

a. It is a closed system that is produced by reason, not subject to whims of purposive interpretation – Cardozo.

b. It’s attitude of statutes was hostile b/c statutes were not based on reason, but by political ways. So, they did their best to downgrade statutes. 
2. Legisprudence.

a. Narrowly construing statutes; 
b. Never extract policies from statute to tell you something about the broader shape of our law and CL.
B. Civil-law formalism TC "Civil-law formalism" \f C \l "4" .

1. Civil law created a big priority on creating codes of law.

2. Not only should most of the law be embodied in systematic codes, but somehow all of the law is in systematic law and even if don’t find explicitly, need to reason from the code to analogous provisions to reason.

3. This idea is similar to how our judges treat our CL.

C. Realism TC "Realism" \f C \l "4" 
1. Rejected premises of CL formalism – judges make law, they don’t just discover it.

2. Thus, CL has no special superiority over statutory law.

II. Legal Process TC "Legal Process" \f C \l "3"  (1940-1973).
A. Hart and Sachs purposivist TC "Hart and Sachs purposivist" \f C \l "4" .
1. “Law is a doing of something, a purposive activity, a continuous striving to solve the basic problems of social living.”
2. Procedure important in 3 ways:
a. Good procedures facilitate good pol’y decisions by the legislature – openness, focus on facts, deliberation.

b. Procedure is means by which interconnected institutional system works smoothly.
c. Procedure is critical to law’s public legitimacy.
B. Reasoned elaboration.

1. Official applying a “general directive” must elaborate the arrangement in a way, which is consistent with other established applications of it, and must do so in a way which best serves the principles and policies it expresses. 
2. Thus, a judge interpreting a statute must 
a. identify the purpose of the statute, what policy or principle it embodies and 
b. reason toward the interpretation most consistent with that policy or principle.
C. Morgane.
1. Facts:  Plaintiff seeks damages for wrongful death in Florida’s territorial waters. The decedent was working as a longshoreman, not a seamen. The plaintiff brought a claim of negligence and unseaworthiness (strict liability). Problems with his claims:

a. Problem with his unseaworthiness claim (he was very unlucky): Florida doesn’t recognize this in its wrongful death statute and the federal CL (Harrisburg) said can’t get wrongful death damages under unseaworthiness. 

b. If he had not been on Florida’s territorial waters (but out in ocean) would have been covered under Death on High Seas Act.  This Act changed the rule of Harrisburg, but only on the high seas, not if in state’s territorial waters. 

c. Also, he could have had a claim under the Jones Act, but this only allows such actions for seamen and not longshoremen.
2. Harlan:  even though not within the text o the statute, within its purpose.
a. Court looks at the policy behind the statutes (Jones Act and Death on High Seas Act) – and these statutes tell us that Congress rejects this CL rule against recovery for wrongful death.
1) Counter is that Congress did want to overrule the old CL rule, but only in certain situations.

2) They did not change the rule for longshoremen and for actions on state’s seas.

D. Calabresi proposal TC "Calabresi proposal" \f C \l "4" .

1. Problem.

a. Today, we have become a nation of written laws (statutes). The problem is that these statutes become outdated and no longer serve current needs or represent current majorities, and yet they remain effective because as we know it is very difficult to revise a statute. Judges, however, have been trained to honor legislative supremacy, while at the same time also think in functional approaches. This functional mode has led judges to make farfetched interpretations of a statute and this has led to concern (think of what the judge did in Moragne).

2. Solution.
a. CL courts should have the power to treat statutes in precisely the same way that they treat the CL. They can alter a written law or some part of it in the same way in which they can modify or abandon a CL doctrine or even a whole set of interrelated doctrines. They can use this power either to make changes themselves or, by threatening to use the power, to induce legislatures to act. In this way, he is advocating that courts have the power to overrule statutes.

b. Test for whether to overturn:

1) The statute remains in force unless it is quite clear that it is out-of-sync with other sources of law. Questions relevant to this determination:

a) Has the CL surrounding the statute changed? Has the Constitutional terrain changed?

b) Have other statutes been passed that illustrate a shifting approach?

c) Has there been a lot of scholarly criticism of the statute?

2) If the legal terrain has changed decisively and clearly, then must decide whether the statute should be overturned. Factors relevant to this determination:

a) Age of the statute

b) Is the statute specifically oriented?

c) Constitutional doubts.

3. Critique.
a. Article I of the Constitution requires Legislature is to make law.
1)  With overruling law in effect he would be making law.

2) Counter: we all know that judges do make laws. This is how CL develops.

b. Statutes have a majoritarian legitimacy.

1) Public choice theory would counter this by saying that actually, law-making is undemocratic.

2) Also, certain statutes get enacted disproportionately to those that give benefits to legislators.

4. Calabresi’s response: 

a. It is not significantly countermajoritarian.

1) The legal terrain (statutes, cases, the constitution, and custom) is a good approximation of the popular will. And besides, legislatures remain supreme b/c if they disagree they can simply pass something.

b. His proposal has well entrenched antecedents (restatement of law, legal process school)

5. Morgane analysis.

a. Calabresi suggests that courts should be able to simply overrule a statute.

b. And, look above to see the problems created by the Moragne case (made law very complex), thus making this proposal sound better.

III. Post-Legal Process TC "Post-Legal Process" \f C \l "3"  (1974-present).
A. Law and Economics TC "Law and Economics" \f C \l "4" .
1. Ex ante – don’t care about this particular case, coherence with past.

2. Ex post – concerned with economic incentives a decision makes for future conduct.

B. Critical legal scholarship TC "Critical legal scholarship" \f C \l "4" .
1. All law, statutory and CL, is subjective.
2. Economic justifications are no more objective than purposive interpretation.
C. New legal process: pragmatism TC "New legal process: pragmatism" \f C \l "4" .
1. Legal reasoning is and should be a “grab bag” of differing interpretative techniques.
Stare Decisis TC "Stare Decisis" \f C \l "2" 
I. Stare Decisis generally TC "Stare Decisis generally" \f C \l "3" .

A. “Have we, the courts, already answered this question?  If so, then probably stay with the body of law already settled, unless strong reason to depart.”

B. Benefits.
1. Stability in law

2. Aids the court

3. Ratification by inaction

4. Reliance

C. Problems.

1. Focus on wrong Congress.

2. Rightness is better than consistency.

3. Inaction indeterminate.

4. Unbundles the original deal.

II. Legisprudential theory – vertical vs. horizontal consistency TC "Legisprudential theory – vertical vs. horizontal consistency" \f C \l "3" .

A. Vertical consistency.
1. Promotes consistency on a particular issue of law throughout time.

2. CL formalism.

a. Judges job is to find the law, not to make the law.

b. There is one interpretation and if find it, must stick by it.
c. Right vertical consistency.
3. Legal process

a. Super strong stare decisis, b/c legislature is more competent lawmaking institution.

b. If Congress accepts, implicitly or explicitly, interp., then don’t change it.

c. Flood.
4. Problem.

a. Can result in some law being out-of-touch with other law horizontally (i.e., in the present).
B. Horizontal inconsistency.

1. Promotes consistency of law with surrounding law at a given point in time.
2. Realists – judges make law, so OK for them to change it.
III. Cases.
A. Johnson.

1. Facts:  Transportation Agency promulgated an affirmative action plan to remedy historic patterns of discrimination against women and minorities in some job categories.  The agency was authorized to consider as one factor the sex of the applicant.  Pursuant to the plan, the agency promoted Diane Joyce to the position of road dispatcher in the agency’s Roads division.  One of the applicants passed over was Paul Johnson, who had a higher score based on his paper credentials and oral interview.  He sued claiming sex discrimination.

2. Brennan (majority):  apply stare decisis, uphold Weber.

a. Congressional acquiescence buttresses stare decisis.

3. Stevens (concurrence):  apply stare decisis, uphold Weber.

a. Thinks aff. action goes against intent of authors of legislation.

b. But aff. action upheld in Bakke and Weber.

c. Therefore, court has decided, and must uphold past precedent.

4. Scalia (dissent):  fuck stare decisis, strike down Weber.

a. Stare decisis applies less rigorously to civil rights cases;
b. Weber itself was a dramatic departure from stare decisis;
c. Weber was decided merely 7 years ago; and

d. Weber was, without a doubt, wrong.
B. Flood.
1. Facts:  baseball had been held immune from antitrust laws for years.  Should that alone justify keeping the otherwise indefensible exception?
2. Court (Blackmun): yes state decisis.
a. Reliance

b. Congressional inaction.

c. Worried about retroactivity

1) Worried that making some people liable for treble damages simply for following what we have been saying (very similar to the reliance argument – it is just putting a fine point on reliance factor).

d. Congress is better suited to make the change b/c they have the power to make the law prospective and Congress will be able to take the views of the ballplayers and teams into effect and that will make a better law (note this view is in line with the legal process theorists). Thus, in summary, a legislative fix can be more precise, more sensitive, prospective, and just better.
e. Vertical consistency – being consistent over the years with baseball.

f. Ashwander idea.

1) Where have 2 ways to interpret statute, and one way violates the constitution, then interpret it the other way.

2) Application: b/c majority thought baseball was not interstate commerce, would not be constitutional for Congress to regulate baseball.

3. Dissent (Marshall and Brennan).

a. Horizontal consistency

1) True that majority is being consistent with baseball, but it is not horizontally consistent b/c it is not in line (not consistent) with the other sports.

2) All other sports are included in the anti-trust law.

b. We are left with this law with absolutely no rationale for it = consistency of rationale argument.  We are just sticking to the holding for the hell of it.

Prospectivity & Retroactivity TC "Prospectivity & Retroactivity" \f C \l "2" 
I. Levels of prospectivity and retroactivity TC "Levels of prospectivity and retroactivity" \f C \l "3" .
A. Full Retroactivity TC "Full Retroactivity" \f C \l "4" 
1. What it is.
a. The conduct occurred before the ct decided the case; ct is deciding the rights of the party in the litigation (e.g., Moragne).

b. This was the historical CL tradition.  

2. For full retroactivity

a. Without it, hard to update the law – let the legislature update the law b/c they can properly do it prospectively.
b. If not fully retroactive, might have no case or controversy!!
3. Against full retroactivity

a. Disappointment of reliance – if don’t want to disappoint reliance then don’t change the law.

b. If you want to change the law, let the legislature do it.  

B. Selective retroactivity/prospectivity TC "Selective retroactivity/prospectivity" \f C \l "4" 
1. What it is.
a. We’ve announced a new rule and in general it applies to the parties in the litigation and everybody thereafter (but nobody before)
b. Sometimes cts say that everybody whose case was pending at the time the case was decided should get the benefit of the new rule.  
2. For selective.
a. Facilitates updating the law w/o too much injury to reliance since the new rule will be mostly prospective.  
3. Against selective.
a. Treating similarly situated people differently; equal protection values.
b. Encourages judicial activism.
C. Full Prospectivity TC "Full Prospectivity" \f C \l "4" .
1. What it is.
a. The ct creates a new rule, but it doesn’t apply to anybody already injured (not even the parties in the litigation).
b. Ct says the new rule will take affect starting tomorrow.
2. For full.
a. Facilitates updating the law while still protecting reliance
3. Against full.
a. Article III case/controversy requirement – ct can only decide a case or controversy and if the decision doesn’t apply to the case at issue then it’s not resolving a case or controversy
b. Ct is acting like legislature
c. Encourages judicial activism.
II. Presumptions against retroactivity TC "Presumptions against retroactivity" \f C \l "3" .
A. Judicial retroactivity.

1. Retroactive judicial decision revives old law – previous decision “never was the law”
2. Jawish.

a. Facts:  Court overturned Adkins precedent re: minimum wage law for women, permitting minimum wages.  Guy didn’t pay, alleged that law was stricken from the books by previous case.
b. Court:  Judicial decision has retroactive effect – old decision “never was the law.”
3. Implications

a. Could statute that “never was the law” be applied to conduct done in the interim?
B. Statutory retroactivity.
1. Where text and legislative history are not explicit to the contrary, presumption of prospectivity only.
a. Stevens (intent/purpose) – look for evidence that overcomes presumption, but look to lege history to find it.

b. Scalia (textualist) – rebut presumption of prospectivity only by “clear statement” in text of the statute.
c. Landgraf.
1) P. suing under Civil Rights Act for discrimination b/w 1984-1986, wants punitive damages, available under 1991 amendments, what “take effect upon enactment.”
2) Negative textual inference argument.

a) There are sections that are explicitly stated as being prospective, and thus, the other sections must be retroactive.
3) Court: presumption against retroactivity, not rebutted.
a) Textual implication not enough – must be explicit.
b) History inconclusive.
2. NO restorative statute exception to presumption.
a. Rivers.
1) Argument that amendment returned law to state in which it was interpreted by court before from subsequent court decision.
2) Court:  That may be, but no retroactive application of amendment.
3. REVERSE presumption for procedural statutes – presumption of retroactivity.
a. Bradley.
1) Change in law should apply to pending civil cases so long as legislature or court making change did not clearly intend to prohibit retroactive application, or manifest injustice would result.
4. Resolution.
a. Courts have power to apply retroactivity – just don’t do it when manifest injustice would result.
Statutory Interpretation: Touchstones TC "Statutory Interpretation: Touchstones" \f C \l "1" .
Textualism TC "Textualism" \f C \l "2" 
I. Soft plain meaning rule TC "Soft plain meaning rule" \f C \l "3" .

A. Rehnquist/Stevens.

1. Look first to plain meaning of the text.

2. But an apparently plain meaning, from text-based tools, can be overcome/buttressed by using other tools that contradict said apparently plain meaning (absurdity exception).

B. TVA v. Hill:

1. Facts:  The Endangered Species Act is at issue here.  It authorized the Secretary of Interior to declare species of animal life “endangered,” and allowed him to make protection for such species.  Section 7 specified that all Federal agencies and Departments and agencies shall, with the assistance of the Secretary, utilize their authority in furtherance of the purposes of the Act by carrying out programs for the conservation of endangered species, and by taking such action necessary to ensure that actions authorized, funded or carried out by them do not jeopardize the continued existence of such endangered species… This was made law in 1976.  Pursuant to this statute, the Secretary declared the snail darter an endangered species and designated a portion of the Little Tennessee River as the only remaining natural habitat.  That part of the river, however, would be flooded by operation of the Tellico Dam, a $100 million TVA project that was under way in 1973 and almost completed by 1976. Environmentalists sought an injunction against the dam’s operation under this statute.

2. Court (Burger):  dam must stop.

a. Touchstone

1) Meaning of the text.

2) Also some other touchstones like intent and purpose = seems like a sort of soft textualism.

b. Tools

1) He looks at the tool of text (plain language).

2) And, he looks at the tool of context/legislative history to find intent.

3) Text/intent shows that the Act was supposed to be mandatory and not discretionary.

3. Dissent:  allow damn to continue, lest absurd result.

C. Griffin v. Oceanic Contractors
1. Facts:  Statute literally allowed damages to be computed for a longer time than seemed fair.  Taken literally, the defendant here would have to pay plaintiff over $300,000 simply because he improperly w/held $412.50 in wages.

2. Court (Rehnquist):  Awards the $300,000.

a. Rehnquist first looks at text (tool) to determine the plain meaning of the statute (touchstone), and says that “the words chosen by Congress, given their plain meaning, leave no room for the exercise of discretion…”

b. The company argues that this was not the purpose of the statute to punish. Rather, it was to compensate. Rehnquist rejects this in the following ways:

1) He uses text to refute this alleged purpose, and says “There is no better way to find the purpose than to use the plain words by which the legislature undertook to give expression to its wishes.”

2) He also looks at legislative history to refute this alleged purpose. Specifically, he looks at how the law was amended over the years. First, the statute placed a 10-day limit on pay for unpaid wages. But, they then increased it to the language we see now.

c. Acknowledges that “interpretations of a statute which would produce absurd results are to be avoided if alternative interpretations consistent with the legislative purposes are available.

1) But, he says that it is up to Congress to change such absurd results, not the courts.

D. Weber.

1. Facts:  The agreement between USWA and plant contained an affirmative action plan, designed to eliminate racial imbalances in plant’s almost exclusively white craft-work forces. Black craft-hiring goals were set for each plant equal to the % of Blacks in the respective local labor forces.  Selection of craft workers was made on basis of seniority with proviso that at least 50% of the new trainees were to be Black until the % of Black craft-workers equaled the Blacks in the labor force.  White Weber sued claiming discrimination in violation of Title VII §§ 703(a) and (d), which make it unlawful to discriminate based on race.
2. Rehnquist dissent:

a. First, says that Kaiser’s racial admission quota is flatly prohibited by the plain language of Title VII (703(a) and (d)).
b. But, even if we have to play the Congressional intent game, the majority is wrong – in this case, the history is clear that Cong. wanted to prevent all discrim.

E. Bock Laundry.

1. Facts:  Green, a county prisoner on work-release at a car wash, reached inside a large dryer and had his arm ripped off.  He brought a products liability suit against the dryer company.  At trial, the company brought up his 2 prior felony convictions to impeach him.  He appeals arguing that such was improper impeachment. The lower courts allowed the impeachment based on the following federal rule of evidence: “for the purpose of attacking the credibility of a witness, evidence that a witness has been convicted of a crime shall be admitted if elicited from the witness or established by public record during cross examination but only if…the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the defendant.”

2. Result:  Civil plaintiffs don’t enjoy protection against prejudice under the rule.

3. Issue:  Give effect to apparent plain meaning where seemingly absurd?

4. Stevens.

a. First look to text,

b. Second, look at legislative history to find what Congress really meant by defendant.

5. C.f. Scalia method above.

II. Hard plain meaning rule TC "Hard plain meaning rule" \f C \l "3" .

A. Scalia – new textualism.

1. Only object of statutory interp. is the meaning of the text.

a. Does not mean clearly apparent to the naked eye.

b. Still have to use tools to find out what the plain meaning is.

2. Only tools that should be relevant are text-based.

a. Don’t fall like Rehnquist into the trap of using non-text-based tools!

B. Tools.

1. Avoid presumptions/rules of construction.

a. They put elbow on the scale, might interfere with pure textual analysis.

b. BUT rules of clear statement are good – make legislatures write laws with clear text in mind.

2. Avoid legislative history.

a. Chisholm.

1) Facts:  Language in section 2 of the Voting Rights Act, as it was amended in 1982. In one part of this, it adopts a results test, showing that proof of intent of discrimination is not required. In the next section, it provides guidance about how this results test is to work. Specifically, it states that “in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice.” In this case, African-American plaintiffs bring a dilution case under this statute, arguing that their votes were diluted in the election of Louisiana SC judges.

2) Issue:  Are judges “representatives”?

3) Scalia (dissent):  critique of silver blaze

a) Court uses silver blaze/dog that didn’t bark – saying that lege hist would include some discussion/concern that judges excluded.

b) Scalia:  “statutes are the law though sleeping dogs lie.”

1. Should look at text only, not lege hist, and certainly not the absence of legislative history!

3. BUT history of amendment OK – it’s text-based.
4. Use dictionary definitions.

a. Chisholm.

1) Facts:  Language in section 2 of the Voting Rights Act, as it was amended in 1982. In one part of this, it adopts a results test, showing that proof of intent of discrimination is not required. In the next section, it provides guidance about how this results test is to work. Specifically, it states that “in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice.” In this case, African-American plaintiffs bring a dilution case under this statute, arguing that their votes were diluted in the election of Louisiana SC judges.

2) Issue:  Are judges “representatives”?

3) Scalia:  Dictionary definition of representative does not include judges; judges judge, representatives represent!

b. HUMPTY DUMPTY was wrong that words can mean whatever their user intends them to mean.

5. BUT allow for absurdity exception

a. Bock Laundry.

1) Facts:  Green, a county prisoner on work-release at a car wash, reached inside a large dryer and had his arm ripped off.  He brought a products liability suit against the dryer company.  At trial, the company brought up his 2 prior felony convictions to impeach him.  He appeals arguing that such was improper impeachment. The lower courts allowed the impeachment based on the following federal rule of evidence: “for the purpose of attacking the credibility of a witness, evidence that a witness has been convicted of a crime shall be admitted if elicited from the witness or established by public record during cross examination but only if…the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the defendant.”

2) Result:  Civil plaintiffs don’t enjoy protection against prejudice under the rule.

3) Issue:  Give effect to apparent plain meaning where seemingly absurd?

4) Scalia:

a) First look at text.  If absurd:

b) decide which meaning is (1) most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress, which voted on the words of the statute; and (2) most compatible with the surrounding body of law into which the provision must be integrated.
C. Scalia’s opinions are usu. concurring opinions.

1. Theory 1.

a. Comes out same was as lege hist. is that lege hist, on average, points in same direction as other indicators of stat. meaning.

b. Much ado about nothing – no reason to be concerned with using lege hist.

2. Theory 2.

a. Scalia not being intellectually honest.

b. Doesn’t look at lege hist himself – someone else has done it, so he can craft his textual interp. to meet it.

III. Economic overtones TC "Economic overtones (ex ante vs. ex post)" \f C \l "3" .

A. Ex ante vs. ex post.

1. Ex ante – concern that result in a particular case is fair.

2. Es post – concern about effect of laying down a rule and going forward with it.

B. Economic theory.

1. Valorize an ex ante perspective.

a. Evaluate a theory based on whether it sets up a rule that will be good for the average case and provides proper incentives for the citizenry.

b. Not because you like its result in a particular case.

2. SCALIA – ex ante argument for his new textualism

a. Even when it reaches harsh results, it is the best method for the long haul because it reassures citizens that statutory texts will be predictably applied to their situations.

C. Marshall (7th Cir.).

1. Facts:  Statute at issue: five years for selling more than one gram of a mixture or substance containing a detectable amount of LSD and 10 years for more than 10 grams of a mixture or substance containing a detectable amount of LSD.  Under this statute, the defendant Marshall was convicted after a bench trial and sentenced to 20 years for distributing more than 20 grams of LSD.  The LSD was carried on a paper, which weighs much more than the LSD.  Marshal’s LSD accounted for 670 mg of the 20 grams (not enough to activate 5 year minimum if exclude the paper), and the same for the other defendants.  This brought about crazy results (big wig who sells the pure drug would be sentenced to little amount of time b/c he sells only the pure drug, which weighs nothing.  Meanwhile, the little guys, like defendants, will be stuck with the statutory minimums b/c they put the drug on paper).

2. Issue:  Does blotter paper constitute a mixture with LSD?

3. Court (Easterbrook):  Yes.

a. Textualism.

1) “It is not possible to construe the statute to make the penalty turn on the net weight of the drug rather than the gross weight of carrier and drug. The statute speaks of a “mixture or substance containing a detectable amount. This is opposite of pure drug.”

b. Text tool.

1) Ordinary usage of the language (text as tool) is indicative of this.

2) Ordinary parlance calls the paper containing tiny crystals of LSD a mixture.

c. Whole act rule

1) Structure of the statute (whole statute as a tool), and notes that for another drug, PCP, the statute weighs it in its pure form, so it could have done the same with LSD.

d. Substantive cannons.

1) Rule of lenity cannot disregard unambiguous language.

e. Ashwander.

1) Preference for avoiding constitutional problems justifies disregarding unambiguous language.

2) Ashwander doctrine can be used where have a constitutional defect, not a constitutional doubt.
4. Dissent (Posner)

a. Ex ante perspective – concerned about unfairness in this case.
IV. State of the law today TC "State of the law today" \f C \l "3" .

A. Middle way between Scalia and Rehnquist/Stevens.
1. Scalia has not been able to get a majority for his aggressive textualist philosophy.

2. There is probably more support for his support on touchstone, than for his idea for tools (agreement that touchstone is plain meaning of text, but disagreement that shouldn’t look at legislative history). 

B. Court’s statutory opinions have more often found a “plain meaning,” less often examined legislative history to confirm the meaning of a plain meaning, and in only a handful of instances relied on legislative history to interpret a statute against what the court felt was its plain meaning.

1. BUT in Wisconsin Public v. Mortier, all the other justices joined a FN explicitly rejecting Scalia’s insistence that legislative history is irrelevant to proper statutory interpretation.
Intentionalism TC "Intentionalism" \f C \l "2" 
I. Intentionalism generally.
A. Courts should interpret statutes according to the intent of the enacting legislature.
B. “Golden rule”
1. Express intention of the legislature.

2. This might imply that look at text, since looking at express intention.

3. Advises to give the words their textual meaning unless leads to absurdity or great inconvenience or contradiction.
II. Specific intent TC "Specific intent" \f C \l "3" .
A. Specific intent generally.

1. Congress actually considered the question before the court.

2. What did they intend to do about it?
B. Scalia critique (A Matter of Interpretation).
1. Judge will inevitable use own personal predilections when trying to figure out what legislature intended.
a. Ask yourself what a wise person would have intended.

b. You are a wise person.
c. Lege intended what you think/want it to have intended.

2. Great harm “when we employ a tinkerer’s toolbox” (Chisholm).
a. Reach the wrong result.
b. Deprives legislators of assurance that text will have the ordinary meaning assigned to it.
III. Imaginative Reconstruction of Legislative Intent (General Intent). TC "Imaginative Reconstruction of Legislative Intent (General Intent)" \f C \l "3" 
A. General intent generally
1. What would Cong have wanted to happen, if they had thought about it?

a. More intellectually honest, but more “creative”

B. Textualist critique.
1. Monday morning quarterbacking.
a. Point is to make sense out of the entire corpus juris.

1) Point is not to imagine what Congress would have intended.
b. Forgetfulness not good enough.
1) Don’t help Congress – they can and should make their own laws.

2) Court finding forgetfulness more likely finding that they have a better idea about what something means.
2. West Virginia Univ. Hospital.
a. Issue:  Whether amendment to permit “a reasonable attorney’s fee” includes fees for services rendered by expert witnesses.  Argument that Congress would have intended to include it, had they thought about it.
b. Scalia:  No Goal is not to imagine what Congress would have done, to make sense out of the entire corpus juris.
IV. Tools
A. Willing to consider legislative history, etc., more readily than Scalia & Textualists.
B. Consider whole piece of legislation.

C. Circumstances surrounding enactment.

V. Holy Trinity.
A. Facts:  The defendant is a religious society in New York.  In 1887, it contracted with Warren (at the time, an alien living in England) to come to NY to be its pastor, and in pursuance of the contract, Warren did come.  The US brought this claim, arguing that the contract by the defendant was forbidden by the following act:

1. “It shall be unlawful for any person, company, partnership, or corporation, in any manner whatsoever, to prepay the transportation, or in any way assist or encourage the importation or migration of any alien or aliens…(goes on to list contract too, and mentions paying for person to come over).

B. “It is a familiar rule, that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.”
1. Not the substitution of the will of the judge for that of the legislator.

2. Words of general meaning require deeper inquiry.
a. Whole piece of legislation.
b. Circumstances surrounding enactment.
c. Whether absurd.
d. Whether one meaning is unreasonable to believe that legislator intended it
C. Court’s reasoning.
1. Specific intent did not cover holy men.
a. Title of the Act (“act to prohibit the importation and migration of foreigners and aliens under contract to perform labor…”).
1) Obviously, this includes on manual labor, for no reading of this would create image of ministers.

2) The common understanding of this term doesn’t include ministers, and words should be used in ordinary meaning.
b. The evil it is designed to remedy.
1) Problem of manual workers coming here for cheap labor and ruining our own laborers.

2) Court looks at reports of Congressional committees that talk about these evils.

3) Men of the cloth are not one of the concerns.
2. General intent would not cover holy men.
a. Christian nation tirade.
Purposivism (Legal Process Theory) TC "Purposivism (Legal Process Theory)" \f C \l "2" 
I. Purposivism generally TC "Purposivism generally" \f C \l "3" .
A. Attribute meaning most consistent with the general reasons why the legislature believed the law was necessary.
B. Holy Trinity.
1. “It is a familiar rule, that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.”
C. Restraints.

1. Cannot use purpose to make interpretation beyond what words will bear.

a. Don’t give words an unreasonable meaning.

b. Make sure not to give it a meaning its words will not bear and a meaning which would not violate any policy or clear meaning.
2. Must pay attention to any policies or rules of clear statement.

a. We have established that Congress has to be perfectly clear if we are to do certain things (example, rule of lenity).
D. Meaning of purpose

1. Immediate policy objective, and
2. Larger and subtler purpose as to how the particular statute is to be fitted into the legal system as a whole.

E. Determining purpose.

1. Court should assume that the legislature was made up of reasonable persons pursuing reasonable purposes reasonably.

2. The whole context of the statute should be examined, including state of the law before and after enactment, general public knowledge of the mischief to be remedied, and published legislative history.

3. The court’s own prior interpretations should be accepted under stare decisis, unless totally out of accord with other indications of purpose.

II. Examples.
A. Mischief rule (Heydon’s Case, 1584, p. 693).
1. What was the lege trying to change; what was the problem/mischief?

2. Thus, what was the purpose of the statute?

B. Morgane (p. 600).
1. Facts:  Plaintiff seeks damages for wrongful death in Florida’s territorial waters. The decedent was working as a longshoreman, not a seamen. The plaintiff brought a claim of negligence and unseaworthiness (strict liability). Problems with his claims:

a. Problem with his unseaworthiness claim (he was very unlucky): Florida doesn’t recognize this in its wrongful death statute and the federal CL (Harrisburg) said can’t get wrongful death damages under unseaworthiness. 

b. If he had not been on Florida’s territorial waters (but out in ocean) would have been covered under Death on High Seas Act.  This Act changed the rule of Harrisburg, but only on the high seas, not if in state’s territorial waters. 

c. Also, he could have had a claim under the Jones Act, but this only allows such actions for seamen and not longshoremen.

2. Harlan:  even though not within the text o the statute, within its purpose.

a. Court looks at the policy behind the statutes (Jones Act and Death on High Seas Act) – and these statutes tell us that Congress rejects this CL rule against recovery for wrongful death.

1) Counter is that Congress did want to overrule the old CL rule, but only in certain situations.

2) They did not change the rule for longshoremen and for actions on state’s seas.

III. Correcting legislative mistakes TC "Correcting legislative mistakes" \f C \l "3" .
A. Court will find mistake when:
1. purpose of legislature different form apparent plain meaning of legislation,

2. very surprising that such a difference exists (Silver Blaze), and
3. contrary to historical application (require clear statement).
B. Facts:  In December 1972, plaintiff commenced an action for separate maintenance from defendant and defendant was required to pay $250/month to plaintiff beginning in April 1973.  In 1975, plaintiff was granted a decree of divorce from defendant, but the decree made no provision for alimony and support.  The plaintiff then filed suit in US Bankruptcy Court, seeking to have the support obligation declared non-dischargeable under 523(a), which excepts from discharge any “debt to a spouse, former spouse, or child of the debtor, for alimony to, maintenance for, or support of such spouse or child, in connection with a separation agreement, divorce decree, or property settlement agreement.”

C. Court:  made a mistake, fix it!

1. Court refuses to enforce the exact words of the statute, as it would deny the wife support. 
2. Purpose – expand areas from which spouse could receive payment.
3. History – have ordered such payments.

a. If Congress meant to change this, they need to give a clear statement.

4. Silver blaze

a. Nothing mentioned in the legislative history to show the intent apparent in the plain meaning.
IV. “Updating” statutes TC "\“Updating\” statutes" \f C \l "3" .
A. When social circumstances change, OK to update statute within its purpose.
B. In the Matter of Jacob.
1. Facts:  2 petitions for adoption.  The Jacob case involves a cohabiting boyfriend of the child’s natural mother wanting to adopt.  In the Dana case, the cohabiting female partner of the natural mother wished to adopt.  The family courts in both cases denied the petitions as not falling within NY’s adoption statute.  There are 2 sections in the statute at issue:

a. §110: “an adult unmarried person or an adult husband and his adult wife together may adopt another person.”
b. §117: “after the making of an order of adoption the natural parents of the adoptive child shall be relieved of all parental duties toward and of all responsibilities for and shall have no rights over such adoptive child or to his property by descent or succession.”
2. Court:  social circumstances have changed, update legislation.
a. Purpose is to afford children good homes.
b. Social situation has changed – OK for cohabitating BFs and lesbianism.

C. Li.
1. Facts:   In California, the CL doctrine of contributory negligence was codified in an 1872 statute: “Everyone is responsible, not only for the result of his willful acts, but also for an injury occasioned to another by his want of ordinary care or skill in the management of his property or person, except so far as the latter has, willfully or by want of ordinary care, brought the injury upon himself.”  Should statute be updated to incorporate CL developments of comparative negligence?
2. Court:  CL circumstances have changed, update legislation
a. Section should be reinterpreted to codify a rule of comparative negligence – the modern trend in other states.

b. Liberally construe code to affect justice.
c. In 1872, the legislature used the CL resources that existed (contributory negligence and last clear chance), but now in 1975, the CL has developed a more equitable way.
V. Judicial “surgery” TC "Judicial \“surgery\”" \f C \l "3" 
A. Judicial surgery = using purpose to subvert plain meaning WITHOUT CLEAR STATEMENT.
1. NOT allowed.

2. More than mere updating/fixing mistakes.
3. This is legislating from the bench – “WILL instead of JUDGMENT,” as Hamilton put it in the Federalist Papers.

B. Public Citizen.
1. Facts:  The statute at issue (Federal Advisory Committee Act) defines advisory committee as, among other things, any committee established or utilized by the President or agency, in the interest of obtaining advice or recommendations for the President. The statute also imposes disclosure and open meeting requirements on a federal advisory committee.  The President, through the DOJ, routinely seeks the advice of the ABA Committee at issue here concerning the qualifications of potential federal judicial nominees.  Is the ABA committee an advisory committee?

2. Court (Brennan):  No, it’s not a committee.

a. Looked at legislative history and said that “utilize” had been added “simply to clarify that FACA applies to advisory committees established by the federal government in a generous sense of that term – that is in addition to groups formally established by the government, it also includes groups formed indirectly by quasi-public organizations.

3. Dissent (Kennedy):  Yes, it is a committee.
a. Where the language of the statute is clear in its application, the normal rule is that we are bound by it.

b. There is, of course, a legitimate exception to this rule – where the plain language would lead to patently absurd consequences, that Congress could not possibly have intended, we need not apply the language.

c. It would not be at all absurd to include the ABA.
C. 1979 Pontiac Trans Am
1. Facts:  These 2 youth were driving in their father’s Pontiac. Inebriated, the youth confiscated the “T-roof” of a corvette and drove off with it.  The county moved to confiscate the father’s Pontiac and the court’s granted the motion. The county confiscated the car based on a statute authorizing forfeiture.  The relevant NJ statute establishes 2 broad categories of property subject to forfeiture: (a) prima facie contraband, such as unlawfully possessed controlled dangerous substances and firearms; and (b) other kinds of property, such as conveyances utilized in furtherance of an unlawful activity. In 1981, it was amended to exempt lessors.

2. Court:  create exemption for innocent owners.
a. Policy – forfeitures are not generally favored by the law.

1) Thus, provisions relieving owners from the application of forfeiture statutes are to be liberally construed.

b. Construe the ’81 amendment to exempt not only lessors and lien holders, but also innocent owners who can prove that they were uninvolved in and unaware of the wrongful activity, and that they did all they reasonably could to prevent it.
VI. Concerns about legal process ( led to soft textualism TC "Concerns about legal process ( led to soft textualism" \f C \l "3" .
A. Critique.
1. More consistent with the structure of the Constitution. It is not for the judiciary to make new law.
2. Applying plain meaning is more within judicial competence than making policy or even scanning through legislative history to find out what the legislature really meant.
3. The ordinary meaning of the statutory language is the common understanding of what the rule of law is – that is what people see. So, they are on notice. Not fair to find another meaning.

4. More democratic to place updating meaning of statute on shoulders of legislators.
B. Who attacked legal process theories.
1. Public choice side (right) – saying you cannot look at purpose, for there is no purpose. Legislators are just rent-seekers.
Best Answer TC "Best Answer" \f C \l "2" 
I. When moving your way up the funnel, if nothing works, eventually arrive at the best answer.
Legislating from the bench to the extreme, but only because a law is so poorly drafted, contradictorily supported in history, and lacking clear purpose, that court has no choice

A. Court just saying “I think this is a good way to do it.”
II. Weber.

A. Facts:  The agreement between USWA and plant contained an affirmative action plan, designed to eliminate racial imbalances in plant’s almost exclusively white craft-work forces. Black craft-hiring goals were set for each plant equal to the % of Blacks in the respective local labor forces.  Selection of craft workers was made on basis of seniority with proviso that at least 50% of the new trainees were to be Black until the % of Black craft-workers equaled the Blacks in the labor force.  White Weber sued claiming discrimination in violation of Title VII §§ 703(a) and (d), which make it unlawful to discriminate based on race.
B. Brennan (majority):

1. Textualist.

a. 703(a) and (d) plainly prohibit discriminating.

b. But in the context of affirmative action, reliance on a literal construction is misplaced.

c. Could have been clearer if wanted to prohibit racial preferences.
1) § 703(j): nothing “shall be interpreted to require any employer to grant preferential treatment to any group because of” race.  Just b/c not required doesn’t mean impermissible.
2) Could have said “nothing shall be interpreted to permit preferential treatment.”
2. Intent

a. A thing may be within the letter of the statute and yet not within the statute b/c not within the intention of its makers (Holy Trinity).
b. No specific intent re: whites – Cong. didn’t consider white discrimination.
c. Specific intern re: blacks – intent was to change the plight of the Negro in our economy
3. Purpose

a. A thing may be within the letter of the statute and yet not within the statute b/c not within its spirit (Holy Trinity).
b. Purpose was to achieve equality in work force, not prevent all discrimination. Then, looking at Congressional intent, he shows that the. He jumps right into legislative history to show this.
4. Best answer
a. From all of this, the best answer is that affirmative action should be permitted.
Statutory Interpretation: Intrinsic Tools TC "Statutory Interpretation: Intrinsic Tools" \f C \l "1" 
Textual Cannons TC "Textual Cannons" \f C \l "2" 
I. Text at issue. TC "Text at issue." \f C \l "3" 
A. Ordinary meaning of the text in question, based only on the text.

B. No consideration of surrounding context, history, etc.

C. Only give meaning words can bear.

1. Scalia - HUMPTY DUMPTY was wrong that words can mean whatever their user intends them to mean.

D. Marshall (Easterbrook).

1. Issue:  Does blotter paper constitute a mixture with LSD?

2. Court:  Yes.

1) Ordinary usage of the language (text as tool) is indicative of this.

2) Ordinary parlance calls the paper containing tiny crystals of LSD a mixture.

II. Textual clarity TC "Textual clarity" \f C \l "3" .

A. Rule.

1. Don’t assign clearer meaning to text if text could have been clearer.

2. Require that a statute be interpreted a certain way unless the contrary interpretation is clearly required by statutory text.
B. Problem – all text can be clearer; far too subjective.

C. Weber.

1. Issue:  Whether Title VII of Civil Rights Act permits affirmative action (i.e., whether discrimination against whites is OK).

2. Brennan (majority): text could have been clearer.

a. § 703(j): nothing “shall be interpreted to require any employer to grant preferential treatment to any group because of” race.  Just b/c not required doesn’t mean impermissible.

b. Could have said “nothing shall be interpreted to permit preferential treatment.”

3. Rehnquist (dissent): text could not have been clearer.

a. Not permitted under § 703(j) b/c plainly prohibited under § 703(a), (d).

III. Word meaning and association TC "Word meaning and association" \f C \l "3" .
A. Ordinary (and technical) meaning of words TC "Ordinary (and technical) meaning of words" \f C \l "4" .

1. Rules.
a. What would these words convey to the “ordinary” or “reasonable” reader?

b. To answer this, judges might consult dictionaries, but they will often just rely on their own linguistic experience or intuition.

c. Ordinary meaning ≠ literal meaning, which connotes a narrow understanding of what the word means.

d. Where the statute itself deals with a specialized, technical subject, courts tend to adopt the specialized meaning of words used in the statute.

e. Meaning at the time the words were written.
2. Problems with dictionary definitions.

a. Not objective – subjective to author of dictionary.

b. Conservative – looking to meaning in the past, not emerging senses.

c. Multiple meanings for words – can only pick one when considering some context.

3. Nix.

a. Issue:  whether a tomato is a fruit or vegetable.

b. Court:  Technically a fruit, but apply ordinary meaning, vegetable.

1) Apply the ordinary meaning unless there is evidence that technical meaning was intended.
4. Chisholm.

a. Facts:  Language in section 2 of the Voting Rights Act, as it was amended in 1982. In one part of this, it adopts a results test, showing that proof of intent of discrimination is not required. In the next section, it provides guidance about how this results test is to work. Specifically, it states that “in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice.” In this case, African-American plaintiffs bring a dilution case under this statute, arguing that their votes were diluted in the election of Louisiana SC judges.

b. Issue:  Are judges “representatives”?

c. Scalia:  Dictionary definition of representative does not include judges; judges judge, representatives represent!

5. Babitt.
a. Facts:  Endangered Species Act (ESA) authorizes the Secretary of the Interior to designate species as endangered or threatened. Section 9 makes it unlawful for any person to “take” any endangered or threatened species.  Defined “take” to mean “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”   Regulation that prohibits indirect harm such as “significant habitat modification or degradation where it actually kills or injures wildlife.”  The plaintiffs (a group of small landowners, logging companies, and families dependent on the forest products) challenge this regulation as not being part of “harm” or “take.”
b. Court:  Valid.
1) Dictionary definition of harm includes indirect harm.
a) Plaintiffs argue that the term harm is limited to direct applications of force. Court rejects this, for the dictionary doesn’t use word “direct.”
c. Scalia dissent:  invalid.
1) When applied to wild animals, means to reduce those animals, by killing or capturing, to human control.  This is just the sense in which “take” is used elsewhere in federal legislation and treaty.
B. Noscitur a Sociis TC "Noscitur a Sociis" \f C \l "4" .
1. Means “it is known from its associates.”

2. Rule.
a. Light might be shed on the meaning of an ambiguous word by reference to words associated with it.
3. Babitt.

a. Facts:  Endangered Species Act (ESA) authorizes the Secretary of the Interior to designate species as endangered or threatened. Section 9 makes it unlawful for any person to “take” any endangered or threatened species.  Defined “take” to mean “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”   Regulation that prohibits indirect harm such as “significant habitat modification or degradation where it actually kills or injures wildlife.”  The plaintiffs (a group of small landowners, logging companies, and families dependent on the forest products) challenge this regulation as not being part of “harm” or “take.”
b. Court:  Valid.

1) Dictionary definition of harm includes indirect harm.

a) Plaintiffs argue that the term harm is limited to direct applications of force. Court rejects this, for the dictionary doesn’t use word “direct.”
C. Ejusdem Generis TC "Ejusdem Generis" \f C \l "4" .

1. Means “of the same kind, class or nature.”

2. Rule.

a. Where general words follow specific words in a statutory enumeration, the general words are construed to embrace only objects similar in nature to those objects enumerated by the preceding specific words.

3. Example.

a. Statute that says apples, oranges, or other fruit.

b. It says construe other fruits to be of quality with apples and oranges.

4. Babitt.

a. Facts:  Endangered Species Act (ESA) authorizes the Secretary of the Interior to designate species as endangered or threatened. Section 9 makes it unlawful for any person to “take” any endangered or threatened species.  Defined “take” to mean “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”   Regulation that prohibits indirect harm such as “significant habitat modification or degradation where it actually kills or injures wildlife.”  The plaintiffs (a group of small landowners, logging companies, and families dependent on the forest products) challenge this regulation as not being part of “harm” or “take.”

b. Scalia:  Invalid.

1) 9 other words in that section have in common – and share with the narrower meaning of harm – is the sense of affirmative conduct intentionally directed against a particular animal or animals.
D. Expressio unius (or inclusio) est exclusio alterius TC "Expressio unius (or inclusio) est exclusio alterius" \f C \l "4" .
1. Means: expression (or inclusion) of one thing indicated exclusion of the other.

2. Rule

a. The notion is one of negative implication.

b. The enumeration of certain things in a statute suggests that Congress had no intent of including things not listed or embraced.

3. Problem.

a. Assumes that Congress thinks through statutory language carefully, considering all other variations.

b. Because of this, a skeptic would say that this should never decide a case.

4. Context must determine whether this canon has applicability.

a. Example:  Mother tells Sally not to hit her sister doesn’t mean that she can bite her b/c this would not be within normative baseline of statute.
b. Holy Trinity.
1) Not followed, because doesn’t make sense with purpose of statute.
2) Some persons excepted – lecturers and domestic servants – but not clergymen.
5. Landgraf.

a. P. suing under Civil Rights Act for discrimination b/w 1984-1986, wants punitive damages, available under 1991 amendments, what “take effect upon enactment.”

b. Negative textual inference argument.

1) There are sections that are explicitly stated as being prospective, and thus, the other sections must be retroactive.

6. Catholic Bishop.

a. Issue:  Whether statute placing employers under NLRB jurisdiction included religious schools.  There were 8 exceptions, not incl. religious schools.
b. Scalia (dissent):  Not within the exceptions, so expressio unius!
7. Leo Sheep.

a. Facts:  Railroads were granted land based on the rails that they built.  The railroads got the odd numbered sections and gov’t took the even numbered sections.  Many years later, Leo Sheep owns some of the land that the Union Pacific got.  To get to public lands, people need to go over the Leo Sheep land.  The government claims that they have an implicit easement to use the Leo Sheep land (have to cross the diagonal boarder to get to the caddy-corner federal property), reserved in the Act that granted land to the railroad.

b. Court:  exclusio unio, easement not included.

1) Act sets out a few specific reservations to the checkerboard grant. The grant was not to include land “sold, reserved, or otherwise disposed of by the US.”  Mineral lands were also excepted from the Act.

2) Given the existence of such explicit exceptions, this court refuses to add to this list by divining some implicit Congressional intent.

IV. Grammar canons TC "Grammar canons" \f C \l "3" .
A. Punctuation Rules TC "Punctuation Rules" \f C \l "4"  (competing):

1. Strict English rule that punctuation forms no part of the statute.

2. Allowing it as an aid; and 
3. Looking on punctuation as a less-than-desirable, last-ditch alternative aid.
a. (Majority rule)
B. Last antecedent rule TC "Last antecedent rule" \f C \l "4" .
1. Example: in a statute providing that “the limitation of an action will not be extended beyond 6 years of the act or omission of alleged malpractice by a nondiscovery thereof,” the “thereof” refers to the act or omission of alleged malpractice.

a. Can be trumped by punctuation.

b. Evidence that a qualifying phrase is supposed to apply to all antecedents instead of only the immediately preceding one may be found in the fact that it is separated by a comma.

2. Can be negated by other statutory context.

C. “And” vs. “or” rule TC "\“And\” vs. \“or\” rule" \f C \l "4" 
1. Terms connected by the disjunctive “or” are often read to have separate meanings and significance.
2. But ordinary usage sometimes confuses the two.
D. “May” vs. “shall” rule TC "\“May\” vs. \“shall\” rule" \f C \l "4" 
1. May = discretionary; shall = must.
2. But ordinary usage sometimes confuses the two.
E. Singular and plural numbers, male and female pronouns TC "Singular and plural numbers, male and female pronouns" \f C \l "4" .
1. These differences are very rarely followed.
2. Thus, even if in singular, can mean plural etc.

V. Avoid absurd results TC "Avoid absurd results" \f C \l "3" .
A. Golden Rule.
1. Golden rule – interpreters should “adhere to the ordinary meaning of words used and punctuation, unless that leads to any manifest absurdity or repugnance.

B. Textualist examples.
1. Bock Laundry.

a. Facts:  Green, a county prisoner on work-release at a car wash, reached inside a large dryer and had his arm ripped off.  He brought a products liability suit against the dryer company.  At trial, the company brought up his 2 prior felony convictions to impeach him.  He appeals arguing that such was improper impeachment. The lower courts allowed the impeachment based on the following federal rule of evidence: “for the purpose of attacking the credibility of a witness, evidence that a witness has been convicted of a crime shall be admitted if elicited from the witness or established by public record during cross examination but only if…the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the defendant.”

b. Result:  Civil plaintiffs don’t enjoy protection against prejudice under the rule.

c. Issue:  Give effect to apparent plain meaning where seemingly absurd?

d. Scalia ( EVEN SCALIA!
1) First look at text.  If absurd:

2) decide which meaning is (1) most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress, which voted on the words of the statute; and (2) most compatible with the surrounding body of law into which the provision must be integrated.
2. But see Griffin v. Oceanic Contractors
a. Facts:  Statute literally allowed damages to be computed for a longer time than seemed fair.  Taken literally, the defendant here would have to pay plaintiff over $300,000 simply because he improperly w/held $412.50 in wages.

b. Court (Rehnquist):  Awards the $300,000.

1) Acknowledges that “interpretations of a statute which would produce absurd results are to be avoided if alternative interpretations consistent with the legislative purposes are available.

a) But, he says that it is up to Congress to change such absurd results, not the courts.
C. Intentionalist examples.
1. Golden rule.

a. Express intention of the legislature.

b. Intent can be found in words – advises to give the words their textual meaning unless leads to absurdity or great inconvenience or contradiction.

2. Holy Trinity.

a. Facts:  The defendant is a religious society in New York.  In 1887, it contracted with Warren (at the time, an alien living in England) to come to NY to be its pastor, and in pursuance of the contract, Warren did come.  The US brought this claim, arguing that the contract by the defendant was forbidden by the following act:

b. “It is a familiar rule, that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.”

1) Words of general meaning require deeper inquiry.

a) Whether absurd.

D. Purposivist examples.
1. Public Citizen
a. Facts:  The statute at issue (Federal Advisory Committee Act) defines advisory committee as, among other things, any committee established or utilized by the President or agency, in the interest of obtaining advice or recommendations for the President. The statute also imposes disclosure and open meeting requirements on a federal advisory committee.  The President, through the DOJ, routinely seeks the advice of the ABA Committee at issue here concerning the qualifications of potential federal judicial nominees.  Is the ABA committee an advisory committee?

b. Dissent (Kennedy):  Yes, it is a committee.

1) Where the language of the statute is clear in its application, the normal rule is that we are bound by it.

2) There is, of course, a legitimate exception to this rule – where the plain language would lead to patently absurd consequences, that Congress could not possibly have intended.
VI. Fixing errors TC "Fixing errors" \f C \l "3" .

A. Nietzsche rule – courts should be willing to revise scrivener’s errors.

1. Obvious mistakes in the transcription of statutes into the law books.
B. See Statutory Interpretation: Touchstones > Purposivism (Legal Process Theory) > Correcting legislative mistakes above.

VII. Whole Act Rule TC "Whole Act Rule" \f C \l "3" .
A. Statute titles TC "Statute titles" \f C \l "4" .
1. Consider them.

a. Holy Trinity.

1) Facts: Law prohibited contracting with an alien to bring him into the nation.  Church brought in a pastor from another country.

2) Court:  Specific intent did not cover holy men.

a) Title of the Act (“act to prohibit the importation and migration of foreigners and aliens under contract to perform labor…”).

1. Obviously, this includes on manual labor, for no reading of this would create image of ministers.

2. The common understanding of this term doesn’t include ministers, and words should be used in ordinary meaning.

2. Don’t consider them.
a. Caminetti.

1) Facts:  Illegal to transport woman/girl across state lines for “prostitution or debauchery or any other immoral purpose.”  Guy transported girl to be his “mistress and concubine.”  Title of act: White Slave Traffic Act

2) Court:  Illegal b/c conduct was immoral.

a) Refused to look beyond text of statute when its meaning was plain.

B. Preambles and purpose clauses TC "Preambles and purpose clauses" \f C \l "4" .

1. Rule.

a. May be resorted to to help find intent of lawmaker where there is ambiguous language.

C. Provisos TC "Provisos" \f C \l "4" .

1. What they are.

a. Make restrictions to general rules laid out in statute.

b. Begin “provided that.”

2. Rule.

a. If there is doubt about interpretation of a proviso it is to be narrowly construed b/c it is creating an exception.

D. Avoid surplusage TC "Avoid surplusage" \f C \l "4" .
1. Rule.

a. Presumption is that every word and phrase adds something to the statutory command.

b. No provision should be construed to be entirely redundant.
2. Marshall (Easterbrook).

a. Issue:  Does blotter paper constitute a mixture with LSD?

b. Court:  Yes.

1) Structure of the statute (whole statute as a tool), and notes that for another drug, PCP, the statute weighs it in its pure form, so it could have done the same with LSD.

3. Babitt.

a. Facts:  Endangered Species Act (ESA) authorizes the Secretary of the Interior to designate species as endangered or threatened. Section 9 makes it unlawful for any person to “take” any endangered or threatened species.  Defined “take” to mean “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”  Regulation that prohibits indirect harm such as “significant habitat modification or degradation where it actually kills or injures wildlife.”  The plaintiffs (a group of small landowners, logging companies, and families dependent on the forest products) challenge this regulation as not being part of “harm” or “take.”
b. Court:  Valid.

1) Unless “harm” means both direct and indirect, the word has no meaning not already in other definitions of take.

E. Presumption of Consistent Usage (and of meaningful variation) TC "of Consistent Usage (and of meaningful variation)" \f C \l "4" .
1. Rule.

a. Identical words used in different parts of the same act are intended to have the same meaning.

b. Change in wording denotes a change in meaning.

2. Critique (Posner)

a. Assume careful legislating, not true.

b. Response.

1) Is it a bad thing to act like Congress really is careful?

2) Fine, maybe they are not careful, but let’s just pretend/make them.

3. Babitt.

a. Facts:  Endangered Species Act (ESA) authorizes the Secretary of the Interior to designate species as endangered or threatened. Section 9 makes it unlawful for any person to “take” any endangered or threatened species.  Defined “take” to mean “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”   Regulation that prohibits indirect harm such as “significant habitat modification or degradation where it actually kills or injures wildlife.”  The plaintiffs (a group of small landowners, logging companies, and families dependent on the forest products) challenge this regulation as not being part of “harm” or “take.”
b. Court:  Valid.

1) Dictionary definition of harm includes indirect harm.

a) Plaintiffs argue that the term harm is limited to direct applications of force. Court rejects this, for the dictionary doesn’t use word “direct.”
c. Scalia dissent:  invalid.

1) When applied to wild animals, means to reduce those animals, by killing or capturing, to human control.

2) This is the sense in which “take” is used elsewhere in federal legislation and treaty.
Substantive Canons TC "Substantive Canons" \f C \l "2" 
I. When to use substantive canons TC "When to use substantive canons" \f C \l "3" .

A. As a tiebreaker: using at end to try and get to outcome.

B. As a presumption used at the beginning and can be rebutted.

C. As a clear statement rule, which compel a particular interpretation, unless there is a clear statement to the contrary.
II. Rule of lenity TC "Rule of lenity" \f C \l "3" .
A. Rule.

1. Laws whose purpose is to punish must be construed strictly.

2. If the punitive statute doesn’t clearly outlaw private conduct, the private actor cannot be penalized.

3. BUT don’t use to disregard unambiguous language.

B. Purpose.

1. Fair Warning – there are due process roots to this notion. If statute doesn’t tell person, it would be a violation of the due process clause.
2. Libertarian values – things that haven’t been proscribed, should be lawful b/c we favor liberty. 

3. Separation of powers – the agent that must be responsible for making things illegal must be the elected body.
C. Muscarello v. US: 
1. Facts:  The relevant statutory language: “whoever, during an in relation to any crime of violence or drug trafficking crime uses or carries a firearm, shall, in addition to the punishment provided for such crime of violence or drug trafficking crime, be sentenced to imprisonment for 5 years. The defendant unlawfully sold marijuana from his truck and confessed that he “carried” a gun in the trunk of the truck for protection in relation to the drug offense.

2. Court (Breyer):  He “carried” the gun
a. Ordinary meaning.

1) Ordinary meaning of the word carry, which includes carrying the gun in a car.

2) It doesn’t discount the dissent’s meaning of carry (to carry on oneself), however, it says that such a definition is not limiting on its definition -- they can both be used.

b. Rule of lenity.
1) The defendants and petitioners urge the majority to apply the rule of lenity, applying the statute strictly.

2) Rule of lenity applies only if, after seizing everything from which aid can be derived, we can make no more than a guess as to what Congress intended. Thus, it uses the rule of lenity only as a tiebreaker.
3. Dissent (Ginsburg, Rhenquist, Scalia and Souter): didn’t “carry” the gun.
a. Rule of lenity
1) Statute is not decisively clear one way or another.

2) In such cases of ambiguity the rule of lenity is proper, and thus doubts are to be resolved in favor of the defendant.
D. Marshall (Easterbrook).

1. Issue:  Does blotter paper constitute a mixture with LSD?

2. Court:  Yes.

a. Rule of lenity cannot disregard unambiguous language.
III. Ashwander Doctrine TC "Ashwander Doctrine" \f C \l "3" 
A. Rule.

1. When constitutional difficulty, defect, or doubt would result from a given interpretation, require clear statement that such interpretation is indeed the one Congress intended.
2. If clear statement not given, must interpret to avoid constitutional difficulties, defects, or doubts.
a. Interpretation must be “fairly possible” and “reasonable” (NLRB dissent).
B. Purpose.
1. Device for the court to avoid unconst. decision-making.
2. Device to allow the legislature to revise its statute.
3. Tool to find the intent of the Congress.

4. Force Congress to deliberate on sensitive areas in law, which courts identify as potentially raising issue with const – civic republicanism.
C. Problems.

1. Congressional disincentive to react if disagree with court.

a. Congress isn’t very likely to reenact the statute the way it was originally written.

b. Congress can either reassert themselves or re-enact the statute to try to fix the constitutional problem, but not likely to occur because deal broken.

2. Anti-majoritarian doctrine.

a. Court is extending the range of majoritarian decision-making.
b. Why should legislatures be required to have a clear statement to do something within their power to do?
3. Dynamic applications.

a. Const interp changes over time.

b. What happens when you interp a statute so as to avoid a const problem, but later on find that there would not have been a const problem because constitutional law changes?
c. What happens to the statute that was already broadly interpreted?

D. NLRB vs. Catholic Bishop.
1. Facts:  Issue whether NLRB statute covers religious schools.  Text of statute concerning is clear that anybody who employs people is included in statute unless in one of 8 listed categories.  Religious school teachers are not in one of those categories.  Raises 1st. am. religious freedom issues.
2. Court:  Avoid 1st Am. constitutional question.
a. Bent over backwards to find constitutional problem,
1) Statutory text and leg his--leg his indicates that Congress didn’t clearly intend for the NLRB to have jurisdiction over these teachers.
2) So, make a new exception for religious school teachers.
3. Dissent.

a. Improperly bending over backwards to avoid the constitutional issue.
1) Instead of torturing the statute, should just decide the constitutional issue.
b. When there is a real constitutional problem, exception OK when interp is “fairly possible” and “reasonable”
1) Not fairly possible here to exclude when no exclusion in text and history.

IV. Federalism – Clear Statement Rule TC "Federalism – Clear Statement Rule" \f C \l "3" .
A. Clear statement rule & federalism.
1. Requires that a statute be interpreted a certain way unless the contrary interpretation is clearly required by statutory text.
2. When federalist principles/state sovereignty infringed, require clear statement.
B. Gregory v. Ashcroft
1. Facts:  Age Discrimination in Employment Act forbade employers from having mandatory retirement after age of 40, but did not apply to “any person elected to public office . . . or an person chosen by such officer to be on such officer’s personal staff, or an appointee on the policymaking level.”  MO constitution required judges to retire at 70.  Does ADEA apply to Missouri state judges?
2. Court:  No, because ambiguous.
a. Affecting whether state constitution is overridden implicates federalist values.
b. Not clear that judges are policymakers or not.

c. So, stick with state default.
C. Effect on Ashwander.

1. Makes a donut!

2. Ashwander says there is a dark circle of unconstitutionality – if can choose an interpretation that is constitutional, do it.

3. Gregory says when approaching unconstitutionality, even if want to do something that is constitutional, have to say so explicitly.
4. Result is a Gregory ring around an Ashwander circle.
a. You might get stuck in the ring, even though what you want to do in the circle is actually OK.
V. Llewellyn’s attack on the canons TC "Llewellyn’s attack on the canons" \f C \l "3" .
A. Argument.

1. They don’t contribute to the actual outcomes of cases b/c for every proposition you find for each canon, there is an opposite canon that is equally valid.

2. Canons don’t decide cases, and thus are useless.

3. Harmful b/c they contribute to the mystification of the law; disguise the real reasons for outcomes.

4. Mostly textual cannons, but also about rules of clear statement are the problem.
B. Critique
1. If canons are simply one tool to use in trying to make your point, then why not use them?

2. It seems to Schwartz that Llewelyn is exaggerating.
3. Canons, in fact, do tend to be one tool that can help – It’s just one tool of many.

Statutory Interpretation: Extrinsic Tools TC "Statutory Interpretation: Extrinsic Tools" \f C \l "1" 
Stare Decisis TC "Stare Decisis" \f C \l "2" 
See Legisprudence > Stare Decisis above.

Common Law TC "Common Law" \f C \l "2" 
I. Traditional Rule.

A. Don’t construe statute in derogation of CL`.

1. Don’t construe as altering the CL, farther than its words import.

B. Pol’y.
1. Reflected the foundational character of the CL as a regulatory regime.

2. Any deviation from CL rules needed special justification.

C. Demise of this traditional CL rule.

1. Eroded in the modern regulatory state, where statutes are the rule and CL the exception.

2. Statutes now substantially occupy the field to regulate many areas of human activity, whereas in the 19th century (heyday of the CL canon), statutory regulation was the exception.

II. Application today.
A. Legislative adoption of CL words.

1. When the legislature employs words with established CL meanings, courts will presume that those meanings are adopted by Congress.

B. Gap-filling role.
1. For issues entirely unaddressed by the statute, the interpreter might presume that the legislature intended to adopt the established CL rule (see Smith, below).

III. Smith v. Wade.
A. Facts:  Prisoner assaulted by other inmates, guards did nothing, charged with reckless under Civil Rights Act § 1983, not intent.  Statute silent on standard of culpability re: punitive damages.
B. Court:  Infer CL rule that recklessness is the standard.

IV. Lorrilard.

A. Facts:  Age discrimination suit brought under the ADEA.  Although the ADEA contains no provision expressly granting a right to a jury trial, the plaintiff nonetheless contends that the structure of the Act demonstrates a congressional intent to grant such a right.

B. Court:  Treat like FLSA, which granted jury trial.
1. ADEA uses the term “legal” relief and traditionally, legal relief is entitled to a jury.

Surrounding Circumstances/History/Context TC "Historical Context" \f C \l "2" 
I. Rule.

A. Court will sometimes consider surrounding circumstances/history/context to illuminate statutory meaning.
II. Holy Trinity.
A. Facts:  The defendant is a religious society in New York.  In 1887, it contracted with Warren (at the time, an alien living in England) to come to NY to be its pastor, and in pursuance of the contract, Warren did come.  The US brought this claim, arguing that the contract by the defendant was forbidden by the following act.
1. “It shall be unlawful for any person, company, partnership, or corporation, in any manner whatsoever, to prepay the transportation, or in any way assist or encourage the importation or migration of any alien or aliens…(goes on to list contract too, and mentions paying for person to come over).

B. Court considers history/context.
1. Law written around concern for bring in workers in a semi-servile, where they would live as indentured servants, paid shit wages, in exchange for passage to America.
III. Leo Sheep.

A. Facts:  Railroads were granted land based on the rails that they built.  The railroads got the odd numbered sections and gov’t took the even numbered sections.  Many years later, Leo Sheep owns some of the land that the Union Pacific got.  To get to public lands, people need to go over the Leo Sheep land.  The government claims that they have an implicit easement to use the Leo Sheep land (have to cross the diagonal boarder to get to the caddy-corner federal property), reserved in the Act that granted land to the railroad.

B. Court (Rehnquist) considers history/context.
1. Incentive scheme.

a. By giving out grants, Congress tried to encourage building of railroad, and thus, it was an incentive scheme.
b. Thus, with such a scheme, Rehnquist says that Congress would not have intended to reserve an easement on the land that it was giving up as an incentive.

2. Recreation/public use idea.
a. Gov’t wants to allow use of Leo Sheep land b/c people would be using that reservoir for recreation.

b. This was a public use idea – the public should be able to use this land, thus minimize private rights.

c. But, Rehnquist uses history to dispute this idea.

1) History shows that in 1862, Congress was not envisioning this idea of public lands.

2) We didn’t have such a system back then. It was envisioned, rather, that private parties would deal with this through negotiation.
Legislative History TC "Legislative History" \f C \l "2" 
I. Rule.

A. Legislative can be used when appropriate (see different types below).
1. Pepper (UK)
a. Facts:  Tax law levied taxes on benefits received by school employees, who got to send their kids to school at a discount.  Government wanted to charge per-pupil cost, parents alleged marginal cost of adding students was zero, so should be their tax liability therefor.
b. Court:  English Law Lords overturned previous decision refusing to allow legislative history.
1) Spurned Scalia textualism – he had often praised English courts for not using lege. hist.
B. BUT CANNOT be used to contradict meaning of text.
1. In re Sinclair.

a. Facts:  Sinclairs, who have a family farm, filed a bankruptcy petition in April 1985 under chapter 11 of the Bankruptcy Act of 1978.  In October 1986 Congress added Chapter 12, providing benefits for farmers, and the Sinclairs asked the bankruptcy court to convert their case from chapter 11 to chapter 12.  The bankruptcy court declined and the DC affirmed.  The bankruptcy court and DC declined based on the statutory language of chapter 12: “the amendments made by subtitle B of the Title 11 shall not apply with respect to cases commenced under Title 11 of the US code before the effective date of this Act.”

2. Court (Easterbrook): 

a. Legislative history can be appropriately used, even with a textual meaning touchstone, to help learn the meaning of the text.
b. But, it cannot change the result of the meaning of the text (unless shows absurdity).
II. Variables to consider.

A. Representativeness.
B. Expertise.
C. Bicameralism vs. unicameralism.
1. Better to get support from both, and thus, conference reports are good, or if can get one thing said on both sides)

D. Subjectivity to manipulation.

1. Remarks that are not said on the floor are subject to manipulation.

2. Congress-members can just input comments and if not on floor, then don’t get to see disagreements.

E. Deliberation.

1. To what extent to these items reflect deliberation.

2. Remarks not said on floor are not deliberative.

a. Just said to get into letters to go out with franking privilege.
b. “Look what I did at Congress for your interest” says the Congressman – BS.
III. Types (in order of preference) TC "Types (in order of preference)" \f C \l "3" .
A. Conference & Committee Reports TC "Conference & Committee Reports" \f C \l "4" .
1. Benefits.

a. Most legislation is essentially written in committee.

b. Any collective statements of members of that subgroup will represent the best-informed thought about what the proposed legislation is doing.

c. They set forth the problems calling forth the proposed legislation, the general solutions posited by the bill, and a section-by-section summary of each provision.

2. Problems.
a. Sometimes no committee report for a particular bill b/c it has been added as part of floor debate.

b. Often as ambiguous as the statute itself
c. It is the end product of the committee’s consideration and therefore comes at a stage of consensus – not offering input into development.
d. Subject to manipulation
1) Lobbyists and lawyers always persuade staff members to put the language in.
3. Critique (Scalia, A Matter of Interpretation)

a. Not written/read by member.

b. Yes, written by smart staff, but only member has power to make law.

4. Blanchard v. Bergeron
a. Facts:  A jury awarded Blanchard damages in his civil rights claim for being beaten by a sheriff’s deputy.  Then, Blanchard sought attorney’s fees under the Civil Rights Attorneys Fees Awards Act, which states that in its discretion, a court may allow a “reasonable” attorneys fees.  The DC awarded $7,500.  But, then the court of appeals limited this to $4,000 b/c under its decision in Johnson v. Georgia Highway, the contingent fee agreement that Blanchard set up with his attorney (40%) sets a ceiling on how much he could recover.  So, what is “reasonable” attorney fee?  Must it be the fee agreement?
b. Court (White):  No, look at lege hist.
5. Court (White): 

a. Johnson set forth 12 factors to consider, among them the fee arrangement.

b. House and Senate committee reports show Congress intended that the agreement only be a non-determinative factor.
6. Scalia (Concurring):  committee reports dangerous.
a. Members don’t pay attention.

1) Individual members of Congress paid little attention to such reports and even those that did, did not go and read the actual DC cases.

b. Subject to manipulation.

1) Language probably came from lobbyist that wanted the language not to inform members of Congress on what the bill meant, but rather to influence judicial construction.

B. Drafter/sponsor statements. TC "Drafter/sponsor statements" \f C \l "4" 
1. Benefits.

a. Qualms courts and commentators may have about relying on statements made during floor debates and legislative hearings often disappear when the speaker is the sponsor of the bill or amendment that includes the statutory provision being interpreted.
2. Rationale.
a. The sponsors are the most knowledgeable legislators about the proposed bill and b/c their representations about the purposes and effects of the proposal are relied upon by other legislators.
3. Problem.

a. Sponsors or friends might have incentives to distort the legislative history through “planned colloquies.”
b. Not representative – other members of Congress might not have seen/considered.
4. Kosak.

a. Facts:  Kosak brought some of his art work from Guam to Philadelphia. The Customs Service then notified him that the art was subject to civil forfeiture b/c it was brought into the US by means of “any false statement.”  Eventually, he got the work back, but he sues under the Federal Tort Claims Act b/c some of it was damaged.  Exception to waiver of sovereign immunity: “any claim arising in respect of the detention of any goods or merchandise by any officer of customs.”  Kosak says, that exception doesn’t cover cases where there was negligent destruction of property.  The government says, yes, it covers all damages while in custody of customs.
b. Court:  drafter stmt. shows bars any sort of recovery.
1) Report of its drafter, J. Alexander Holtzoff, noted that it would include immunity from liability in respect of loss in connection with the detention of goods or merchandise by any officer of customs.

2) Though it cannot be definitely established that Congress relied on this report, it is significant that the apparent draftsmen thought it would bar suit of the sort brought by Kosak.
c. Critique.

1) This was nothing but an internal Justice Dep’t working paper prepared in 1931 and never even mentioned in the legislative history of the Act.

2) There is no indication that any congressman ever heard of the document.
C. Other floor Statements TC "Other floor Statements" \f C \l "4" .
1. Statements by opponents not reliable.
2. But exchanges b/w supporters illuminate the deal that is reached.
D. Hearing Testimony TC "Hearing Testimony" \f C \l "4" .
1. Testimony by witnesses – not even members or staff!
2. Not very useful – maybe to illuminate what knowledge the Congressman had presented to him when he made a legislative deal.
IV. Evolution of the Statutory Text TC "Evolution of the Statutory Text" \f C \l "3" .
A. Even textualists will consider evolution of the text!
Legislative Inaction TC "Legislative Inaction" \f C \l "2" 
I. Acquiescence TC "Inaction = acquiescence" \f C \l "3" .
A. Rule

1. When the Court makes an interpretation and Congress does nothing in response, presume Congress acquiesces to the court’s interpretation.

2. Stronger when highly publicized.

3. Buttresses stare decisis, but more controversial.

B. Pol’y.

1. Dialogue theory – Congress and courts are communicating.

2. Legal fiction – Congress should be paying attention, even if not, so pretend they are, and if they’re not too bad so sad.

C. Critique (Johnson, Scalia dissent).

1. Confuses current/later Congresses with enacting Congress’ meaning.

2. Other reasons for Congress not to act (other than approval):

a. Inability to agree;

b. Indifference;

c. Unawareness; or

d. Political cowardice.

D. Johnson.

1. Facts:  Transportation Agency promulgated an affirmative action plan to remedy historic patterns of discrimination against women and minorities in some job categories.  The agency was authorized to consider as one factor the sex of the applicant.  Pursuant to the plan, the agency promoted Diane Joyce to the position of road dispatcher in the agency’s Roads division.  One of the applicants passed over was Paul Johnson, who had a higher score based on his paper credentials and oral interview.  He sued claiming sex discrimination.

2. Brennan (majority):  Because “Congress has not amended the statute to reject our construction [in Weber permitting aff. action], . . . we . . . may assume that our interpretation was correct.”

E. Brown and Williamson.
1. Issue:  Does the FDCA grant FDA regulatory authority over tobacco as a drug and cigarettes as a delivery device?

2. Court:  “Ratification” of the FDA’s consistent position that it had no jurisdiction over tobacco products, b/c Congress was aware of that position and adopted tobacco statutes that were much weaker forms of regulations.
F. Bob Jones.
1. Facts:  Section 501(c)(3) of the Internal Revenue Code provides that “corporations organized and operated exclusively for religious, charitable, or educational purposes are entitled to tax exemption.”  Petitioners argue that the plain language of the statute guarantees them tax-exempt status.  However, since 1970, the IRS revised its policy formally in a revenue ruling.  It ruled that a private school not having a racially non-discriminatory policy as to students is not “charitable” within the CL concepts of 501(c)(3).
2. Court:  Congress has acquiesced to IRS interp.
a. Failure of Congress to modify the IRS rulings in 1970 and 1971, of which Congress was, by its own studies and by public discourse, constantly reminded, 
b. Congress’s awareness of the denial of tax-exempt status for racially discriminatory schools when enacting other and related legislation make out an unusually strong case of legislative acquiescence in and ratification by implication of the 1970 and 1971 rulings.
II. Ratification by re-enactment TC "Ratification by re-enactment" \f C \l "3" .
A. Rule.
1. If Congress reenacts a statute without making any material changes in its wording, the court will often presume that Congress intends to incorporate authoritative agency and judicial interpretations of that language into the reenacted statute.
B. Pol’y.

1. Dialogue theory – Congress and courts are communicating.

2. Legal fiction – Congress should be paying attention, even if not, so pretend they are, and if they’re not too bad so sad.

C. Critique.

1. Assumes that Congress knows what the Court is up to.
2. Response – if’s it not, it should be.
III. Rejection (or neglect) of proposals TC "Rejection (or neglect) of proposals" \f C \l "3" .
A. Rule

1. If Congress (in Conference committee) or one chamber (on the floor) considers and rejects specific statutory language, the court has often been reluctant to interpret the statute along lines of the rejected language.
B. Critique (Bob Jones, Rehnquist dissent).
1. Can infer nothing from rejection/neglect – most bills die, and not necessarily for reasons that have anything to do with implicit acceptance of court’s interpretations.
C. Brown and Williamson
1. Issue:  Does the FDCA grant FDA regulatory authority over tobacco as a drug and cigarettes as a delivery device?
2. O’Connor:  No
a. Relied on the failure of Congress to adopt legislative proposals which would have given the FDA jurisdiction over tobacco disputes.
D. Rapanos.

1. Facts:  Rapanos sought to fill in three wetland areas on his property in order to build a shopping center.  CWA prohibited destroying wetlands.  Does the phrase “waters of the United States” in include a wetland that at least occasionally empties into a tributary of a traditionally navigable water?

2. Scalia (Plurality):  Don’t look at rejection of proposals, must be some textual limit to what the waters are, and this exceeds it.
3. Stevens (Dissent):  Rejection of amendments to narrow scope of waters of the U.S. imply that definition is supposed to be extremely broad, per Congress’ intent.
E. Bob Jones.

1. Facts:  Section 501(c)(3) of the Internal Revenue Code provides that “corporations organized and operated exclusively for religious, charitable, or educational purposes are entitled to tax exemption.”  Petitioners argue that the plain language of the statute guarantees them tax-exempt status.  However, since 1970, the IRS revised its policy formally in a revenue ruling.  It ruled that a private school not having a racially non-discriminatory policy as to students is not “charitable” within the CL concepts of 501(c)(3).
2. Court:  Congress has rejected proposals to change IRS interp.
a. During the past 12 years there have been no fewer than 13 bills introduced to overturn the IRS interpretation of 501(c)(3).

b. Not one of these bills has emerged from any committee, although Congress has enacted numerous other amendments to sec. 501during this same period.
IV. Silver Blaze (Absence of Legislative History) TC "Silver Blaze (Absence of Legislative History)" \f C \l "3" .

A. Rule.

1. When a substantial change/surprising result happens from the law, one would expect that legislative history somewhere would talk about it.

2. Where the “dog does not bark,” there must not have been such an odd result after all, so don’t interpret that way.
B. Textualist critique.
1. Should look at text only, not lege hist, and certainly not the absence of legislative history!

C. Chisholm.

1. Facts:  Language in section 2 of the Voting Rights Act, as it was amended in 1982. In one part of this, it adopts a results test, showing that proof of intent of discrimination is not required. In the next section, it provides guidance about how this results test is to work. Specifically, it states that “in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice.” In this case, African-American plaintiffs bring a dilution case under this statute, arguing that their votes were diluted in the election of Louisiana SC judges.

2. Issue:  Are judges “representatives”?

3. Court:  Apply silver blaze.

a. If meant to exclude vote dilution claims from elections for judges, one would expect the legislative history to mention it!
4. Scalia (dissent):  critique of silver blaze

a. Court uses silver blaze/dog that didn’t bark – saying that lege hist would include some discussion/concern that judges excluded.

b. Scalia:  “statutes are the law though sleeping dogs lie.”

D. Montana Wilderness I.
1. Facts:  Alaska National Interest Land Acts  TC "Silver Blaze (Absence of Legislative History)" \f C \l "2" granted right of way across federal lands that completely surrounded some federal lands.  Issue: does this apply only in AK, or also in MT?
2. Court:  Only in AK.
a. Such a significant change in federal land law should have provoked discussion about to where it applied, but it didn’t.
Subsequent Legislative History TC "Subsequent Legislative History" \f C \l "2" 
I. Presidential signing stmts TC "Presidential signing stmts" \f C \l "3" .

A. Doesn’t technically come after bill enacted, but does come after Cong. deliberation has ended.

B. BUT house doesn’t get another shot after the senate.

1. BUT conf report, more credible if both houses say same thing in both reports.

C. Note:  people who want to use signing stmts. reacting against use of Cong. lege. hist.

1. Better to ignore both.
II. Post-enactment Congressional discussion TC "Post-enactment Congressional discussion" \f C \l "3" .

A. Occasion for discussion.

1. Proposals to amend the statute or to enact a new and related statute, including debate and committee reports on such proposals.

2. Oversight hearings in response to agency and/or judicial implementation of the statute; and 

3. Old-fashioned efforts to “bend” interpretation of a statute.
B. Weight given.

1. Indecisive subsequent legislative history = little weight.

2. Decisive subsequent history = lots of weight.
a. E.g., makes reference about an earlier bill (and relies thereon).
C. Problem.

1. Scalia critique – if ordinary legislative history is, as Scalia argues, often cooked up by Congressional staff and lobbyists to try to slant interpretation after the fact, the possibility of abuse is worse with subsequent legislative history b/c there is less congressional monitoring and correction of misleading statements after the statute has been passed.
D. Montana Wilderness II
1. Court reverses its prior Silver Blaze decision based on subsequent legislative history – right of access provision applies nationwide.
2. Indecisive subsequent history.

a. A single senator, 8 days after passage, said it applies nation-wide.

b. In House debates, 3 reps. also suggested it applied nation-wide.

1) This was in a letter to the Attorney General. 
2) No contention that these letters were known to the members of the House, and thus this carries very little weight.
3. Decisive subsequent history.

a. 3 weeks after passing this act, the House-Senate Conference-Committee considered the Colorado Wilderness Act.

b. It considered whether to put in a section granting access to lands within national forest of Colorado, but it determined that it did not have to b/c 1323(a) already pertained to the entire country.

Interpretation in Light of Other Statutes TC "Interpretation in Light of Other Statutes" \f C \l "2" 
I. Interpretation in light of other statutes generally.
A. “Statutory interpretation is a holistic endeavor,” so that a provision “that may seem ambiguous in isolation is often clarified by” the greater consistency of one interpretation with the “rest of law.”

B. Touchstones.

1. Textualists – use to achieve horizontal coherence in large body of law.

2. Intentionalists – bears light on intent on current statute.
II. In Pari Materia TC "In Pari Materia" \f C \l "3" .
A. Rule.

1. Other similar statutes might use the same terminology or address the same issue as the statute being interpreted.
2. Has greater force when statutes in same jurisdiction.
B. Cartledge v. Miller.

1. Facts:  Statutory provision of ERISA at issue: prohibits the assignment or alienation of employees’ pension benefits and thereby exempt such benefits from attachment or garnishment by creditors.  A NY family court judge issued a state order garnishing this guys pension benefits to support that he owed to his wife.  The plaintiff contends that this state court order violates the plain language of ERISA.

2. Court:  Implied exemption from policy in other statutes.

a. Literal reading of the statute might preclude the state court’s order.

b. BUT, gleaned from exemptions in other federal statutes, there is a policy that point is to insulate from creditors, not wife & children.
C. Lorrilard.
1. Facts:  Age discrimination suit brought under the ADEA.  Although the ADEA contains no provision expressly granting a right to a jury trial, the plaintiff nonetheless contends that the structure of the Act demonstrates a congressional intent to grant such a right.

2. Court:  Treat like FLSA, which granted jury trial.
a. Sec. 7(b) of the ADEA, states that violations of the ADEA generally are to be treated as violations of the FLSA.
b. Rights created by the ADEA are to be “enforced in accordance with the powers, remedies, and procedures of specified sections of FLSA.” 

c. Historically, FLSA suits are given right to jury trial.
D. Brown & Williamson (p. 820).

1. Facts:  Is tobacco a drug, and cigarette a device, under the Food, Drug, and Cosmetic Act, thereby permitting FDA regulation over it?

2. Court: No.

a. Multiple statutes over decades restricted FDA authority to regulate tobacco.

b. Always made under Congressional understanding that FDA had no authority.

III. Modeled or borrowed statute TC "Modeled or borrowed statute" \f C \l "3" .
A. Borrowed statutes = adopted by one jurisdiction from another jurisdiction.

B. Rule.
1. Another statute might have been the template from which the statute in issue was designed.

C. Zerbe.

1. Facts:  Defendant sues Alaska for false imprisonment, and state argues that the suit is barred by Alaska’s government claims statute.

2. Court:  B/c the court has no Alaska case law interpreting the state statute in question, it looks to see how the federal courts have interpreted the Federal Tort Claims Act, which is similar to this state statute.

IV. Conflict of laws.
A. Presumption against implied repeals TC "Presumption against implied repeals" \f C \l "3" .
1. Rule.

a. More recent statute only repeals the older one if the 2 statutes are irreconcilable.
2. Morton v. Mancari
a. Facts:  Indian Reorganization Act of 1934 accords an employment preference for qualified Indians in the Bureau of Indian Affairs.  Non-Indians challenged this as contrary to the anti-discrimination provisions of the Equal Employment Opportunity Act of 1972.
b. Issue:  Did Congress intend to repeal the Indian preference when it passed the 1972 Act?
c. Court (Blackmun):  No, no implied repeal.
1) Passed other Indian preference laws soon after.

2) No explicit repeal.
B. More recent statute controls over the older one.

1. This is a very longstanding policy, which is made explicit in many statutes. 

2. Pol’y.

a. Give most weight to lawmaking when Congress has actually deliberated.
C. Specific statutes control the general statute. 

1. Even if the more specific statute is the older one, it should still persist.
2. Pol’y.

a. Give most weight to lawmaking when Congress has actually deliberated.
Agency Deference – Chevron Doctrine TC "Agency Deference – Chevron Doctrine" \f C \l "2" 
I. Defer to agency interp. of statutory term when:
A. Step “zero.”

1. “Is this the unique, only, correct agency that Cong. meant to be implementing this stat?”

a. Particular agency has been delegated, implicitly, the authority to fill in details of stat/legal framework.

b. But for many statutes where that’s just not true.

1) Stats. that apply to all fed agencies (e.g., APA rulemaking provisions, FOIA, NEPA) fail that test.

2) If apply to all, then nobody gets deference.
2. If yes, “Is agency engaged in appropriately formal process when making its interp?”
a. Mead.

1) Any rulemaking qualifies (including informal).
2) Formal adjudication.

3) Informal adjudications don’t count.

a) UNLESS Cong. intended agency to be making law through informal adj.

4) Interpretative statements & pol’y stmts. don’t count.

B. If yes, Step 1.

1. “Is the meaning of the statute clear as to the very question that the agency had to resolve?”

a. Use all normal tools of statutory interpretation, incl. dictionary meaning!
b. MCI v. ATT.

1) Facts:  Sec. 203(a) of the Communications Act requires communications common carriers to file tariffs with the FCC. Sec. 203(b) authorized the FCC to “modify” any requirement of sec. 203.  Responding to AT&T’s monopoly, the FCC began relaxing filing requirements for the non-dominant carriers.  In 1992, it concluded a rulemaking proceeding by declaring that filing of tariffs was optional for all non-dominant carriers, and that sec. 203(b) authorized this.

2) Court (Scalia):

a) Too radical to be a mere modification, according to then-current dictionaries.
C. If yes, step 2.
1. “Is the agency interpretation reasonable?”
2. Same as APA arbitrary and capricious standard – low standard.
II. Agency change in position.

A. Changes of agency position don’t undermine deference if you get to step 2.

B. BUT they may prevent an agency from having its position upheld at step 1 because they suggest that the statute doesn’t have the clear meaning that the agency has now embraced
1. (If so clear, then why did you have a previous interp. to the contrary?)
Other Important Values TC "Other Important Values" \f C \l "2" 
I. Other important values.
A. Requiring require clear statement for things that are just important, but have nothing to do with the Constitution.
B. Critique

1. This is legislating from the bench!

2. Court should not be imposing its own policy values upon the law.

3. Tool in service of the Best Answer.

C. On the other hand…

1. How likely is it that Cong. meant to shut down all American industry.

2. Even if that’s the most apparent meaning, it’s ridiculous, and that’s part of the craft of sensible interpretation.
II. Cartledge v. Miller ( don’t want to interpret to interfere with domestic relations law.
A. Facts:  Statutory provision of ERISA at issue: prohibits the assignment or alienation of employees’ pension benefits and thereby exempt such benefits from attachment or garnishment by creditors.  A NY family court judge issued a state order garnishing this guys pension benefits to support that he owed to his wife.  The plaintiff contends that this state court order violates the plain language of ERISA.

B. Court:  Implied exemption from policy in other statutes.

III. OSHA cases ( concern for destructive economic consequences (some OSHA cases).
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