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Modern Real Estate Transactions Checklist (Professor Brauneis) (Fall 2003)

BROKERS

1. Fiduciary duties of broker

a. Duty of good faith and loyalty

b. Duty of reasonable care

c. Duty of disclosure

2. Principal-agent relationship – duties

a. Advising S on listing price

b. Negotiating broker compensation

c. Marketing property

i. Disclosure of seller’s situation to buyer

ii. Disclosure of offers to seller

iii. Self-dealing

iv. Due care

3. Type of listing

a. Exclusive right to sell

b. Exclusive agency

c. Open listing

d. Net listing

4. Who is the broker’s principal

a. Seller is sole principal

b. Buyer is sole principal

c. S and B are both principals (dual agency) (some of the states have banned dual agency)

i. Disclosure forms may be necessary; need to be adequate notice to the buyer that the broker does not represent him

ii. Broker has duty to not disclose w/o prior consent of the party adversely affected; Stefani v. Baird & Warner

d. Broker has no principal(s) (non-agency or transaction brokerage)

5. Remedies

a. Actual damages

i. When there is no agency

1. Breach of duty of reasonable care

b. Forfeiture of commission

i. Breach of loyalty and good faith

6. Duty of confidentiality vs. duty of disclosure

7. Brokers’ duty to the other party in the transaction

a. Fraud:  intentional, affirmative, material misrepresentation

b. Volunteer help – must exercise due care

c. Broker’s duty to disclose latent physical defects

8. Broker’s duties to non-principals

a. Terms of agreement

i. No duty to explain terms of the agreement if not an agent of that party (Haldiman)

b. Due care when voluntarily aiding other party

i. If volunteering, there is a duty

c. Disclosure of physical condition

i. Known latent defects must be disclosed, even if there is no agency relationship

ii. Duty to inspect

1. Reasonably discoverable defects must be disclosed in minority of jurisdictions; consumer protection for residential homes only; Easton

2. No duty – this is the majority rule

9. When is the brokerage fee due – ready, willing, and able purchaser is produced

a. Seller’s acceptance (signing)

b. Look at buyer’s actual circumstances

THE CONTRACT OF SALE

10. Contracting timeline

a. Pre-K

i. Letter of intent, option to purchase/sell

b. Executory period

i. P&S agreement, loan application, appraisal, survey, title inspection/delivery of binder, physical inspection, environmental inspections, satisfaction of other contingencies

c. Closing

i. Closing of P&S, closing of loan/mortgage

d. Post-closing

i. Record deed and mortgage

11. Brauneis timeline – 3 periods and 2 moments

a. 3 periods – pre-K, executory K, postclosing

b. K signing, closing

12. Other actions

a. Physical inspection of property

b. Applying for financing

c. Title search

d. Giving B financial info to S

e. Survey of land

f. Obtaining past utility bills

g. Obtaining comparable sales info

13. Letter of intent (simplifies/explains the terms of the K before the actual K) – possible legal effects

a. No legal effect; not binding on either party

b. Binds parties to conduct good faith negotiations toward agreement

c. Binding option agreements

d. Binding purchase and sale agreement

e. The intent of the parties is essential in determining whether a document is a letter of intent or an option K – look to their behavior and whether there is enough info to have an enforceable K

14. Statute of frauds (SOF) – need memorandum of K in one or more writing(s) – contracts for sale of land fall under the state SOF – listing contracts do not b/c the subject matter is broker services, not sale of real estate

a. Essential terms (parol evidence rule/integration clause may prevent additional oral terms)

i. Names of parties

ii. Sufficient description of land (Van der Bent v. Gilling)

1. Strict:  sufficiently definite to locate the land w/o extrinsic evidence – street address is not enough b/c the boundaries are not delineated

2. Loose:  sufficient if with extrinsic evidence can exclude all other property

iii. Intent to buy and sell

iv. Price?  States divided.  

b. Signed by the party to be charged (i.e., the party against whom enforcement is sought)

i. Legal entities – need an authorized person

ii. Co-owners – worried about both owners signing

15. Avoiding the SOF

a. Part performance/equitable estoppel

16. Risk of loss

a. In the absence of agreement

i. Common law

1. Equitable conversion, split of title – when the K is signed, risk is shift from seller to buyer, giving the buyer contractual rights and property interest; buyer gets equitable title, seller has legal title

2. K was only enforceable if specific performance were available – if there were still contingencies that had not been met, specific performance is not an option

ii. UVPRA (pp. 142-143)

1. Assigns risk if the K does not – what is contracted for supercedes the UVPRA

2. Problems

a. Does not say if there can be an abatement if there is material damage

b. No resolution wrt damages if they are immaterial

3. Neither title nor possession has transferred & material part destroyed ( vendor cannot enforce; purchaser gets deposit back

4. Neither title nor possession has transferred & non-material part destroyed ( vendor can enforce

5. Title or possession has transferred ( K continues – buyer has to pay the price; seller can get remedy if buyer breaches agreement

b. Treatment by forms

c. Drafting from scratch – Problem 4E (page 151)

i. Problem – it could be unclear whether B could rescind, or force S to repair and sell, or force S to sell with abatement; so anything that narrows paragraph 14 is seller-friendly

d. Insurance

i. Basic principles and problems

ii. Holscher v. James

17. Insurance contingencies

18. Sale contingencies

a. We want a contingency that will satisfy both B and S – hypo – Smith wants to sell her house and buy Jones’ house – Jones is willing to have some type of contingency in the K – in this course only a few default rules cannot be changed by agreement of the parties

b. Issues

i. Compensation to S if B fails to meet contingency (option K) (or keeping the deposit)

ii. Time frame – shorter than closing

iii. Price on sale contingency – contingent on Smith selling $500k; Jones’ concern – what is the house worth

iv. Terms on sale contingency – e.g., financing or write in the form K that Smith should use in selling her house

v. Efforts to pursue – good faith, best efforts, list with a broker

vi. Info about the sales process

1. Access to 3Ps like Smith’s selling broker

2. Periodic reporting of like offers received

vii. Waiver

Smith would want to if she wins the lotto

Jones might not want waiver if further she does not want to keep her house off the market another thirty days and she is worried about the sale not happening

Further assurances/alternatives might accompany waiver

viii. Could make it a sale or rent contingency (i.e., someone rents Smith’s house)

ix. Degrees of compromise about final goal

19. Financing contingencies

a. Purchase contingencies

i. Condition

ii. Promise or covenant

b. Financing contingencies

i. Commitment

ii. Approval 

iii. Funding

c. Timing of the contingency

d. Info required by party burdened by the contingency

e. Requirement of pursuit

f. Compensation if failure to meet contingency

g. Waiver

h. Power of the party burdened by the contingency to rescind

20. Loan process

21. Quantity of land

22. Physical condition of property

a. Liability

i. S is silent

1. S has no actual knowledge

a. Usually no duty

b. Some states – exception for new homes

c. Possibly some extreme form of latent defect rule, imposing liability for what S should have known (compare brokers, Easton v. Strassburger (red flags and landslides), Easton rationale – brokers have specialized knowledge whereas S’s do not

2. S knows and says nothing

a. Minority rule – no duty unless fiduciary relationship or active concealment

b. Majority rule – liability for latent defects

i. Pitre v. Twelve Oak Trust – latency

Pitre – when is a defect latent – a defect that B cannot reasonably discover with an ordinary inspection

ii. Van Camp v. Bradford (rape house case) – scope of physical condition

Stigma vs. safety

ii. S says something

1. Is the utterance an express warranty?  (Section 18 Montgomery)

2. Merger clause:  has the representation merged into the K or deed?  (Section 33 Montgomery)

3. Effect of specific disclaimer – “as is” warning, merger clause – does that override prior oral representations – sometimes

iii. S’s attorney says something

iv. Disclose/disclaim statutes

23. Inspection contingencies

a. Specific – limited to potential defects expressly listed in K

b. General – blanket contingency where if B is unhappy in any way, he can back out

c. Remedy 

i. Specific – seller has right to/can cure or not

ii. General – buyer can rescind

24. HUD Settlement Statement

25. Merger – the deed was delivered – merger – the Ks are irrelevant

a. Survival clause

b. Exceptions to merger doctrine

i. Fraud 

ii. Mutual mistake

iii. Collateral matters – merger is based on the parties’ presumed intent, so if there is enough evidence that something was intended to survive closing, merger does not apply

26. Escrow – the use of a neutral 3P to hold funds

a. Three types of escrow

i. Lender escrow – loan escrow – initial payments to lender to hold money for paying annual property taxes, fire and hazard insurance premiums

ii. Closing escrow – type of closing where an agent receives all documents and money, makes sure that all the steps have been taken, records the documents and then remits the funds

iii. Contingency escrow – resolves problems that arise before or at closing – if there is a defect that needs to be remedied and the timing for the remedy will be after the closing date

b. Escrow agent duties

i. Strictly follow terms of escrow agreement

ii. Only exception – follow judgments in cases to which escrow agent is a party (Miller v. Craig had this in there)

27. Multiple representation and malpractice

a. The Model Code approach:  IF employment would (1) adversely affect independent professional judgment or (2) represent differing interests THEN decline employment UNLESS (a) obvious that lawyer can adequately represent the interest of each client and (b) each client consents after full disclosure.  

b. Disclosure/consent guidelines

CONTRACT REMEDIES

28. Contract remedies

a. Measure of damages

i. Expectation damages if B breach

1. K price – FMV (time of breach)

2. K price – resale price (resale price has to be reasonable as to time, manner, terms)

3. Note foreseeable consequential damages and expenses saved

b. Liquidated damages

i. No liquidated damages and no part performance ( Actual damages (expectation + incidential + consequential)

ii. No liquidated damages and yes part performance

1. Maxton (NY) – breaching B’s cannot recover their deposit

2. Majority rule – B can recover deposit in excess of actual damages

iii. Yes liquidated damages and yes part performance

1. Grossinger (IL) – look at validity – there is no option – LD or actual damages

2. All jurisdictions – actual damages hard to fix and they must be reasonable

c. Equitable remedies

i. Reformation – rewriting an instrument if one party can demonstrate by clear and convincing evidence that the instrument did not express the common intent of the parties, due to mutual mistake

ii. Rescission – court will award rescission when one party mistakenly enters a K reasonably relying on the other party’s innocent misrepresentations of material fact

d. Specific performance

1. Available to both B and S?

a. Uniqueness requirement – RE is unique

b. Mutuality of remedy – allows S to get SP as well unless large developer, for whom property is fungible

c. Purchasing for resale – if S can prove that then B cannot get SP b/c for the B it is just money

d. Excluding by K – can parties preclude SP through K – yes

2. Equitable defenses/considerations

a. Unclean hands – the person seeking SP must have performed

b. Laches – if the non-breaching party delays suit and the delay prejudices the D then the court may refuse SP

3. “Ready, willing, and able” requirement – RWA to perform obligations in timely manner and will be able to perform if obtain judgment

a. Ready/willing – must tender (offer) performance on time; excused by repudiation of other party

b. Able – must show that would have been able to tender performance in a timely manner; excused if acts of other party interfered with ability

4. Practical problem of preserving “ability”

5. Specific performance with abatement

6. Combining specific performance with damages

a. Generally – SP equivalent to expectation damages; may still be able to add incidental, consequential

b. Examples

i. S breach – add cost of substitute housing for B b/w closing, judgment, subtract holding costs for property

ii. B breach

29. Vendor’s/vendee’s liens

a. Vendor’s lien – security of any amount owed the seller, such as purchase price or expectancy damages

b. Vendee’s lien – lien on the property that the buyer has to secure debts that may arise from rescission granting the right to damages or down payment

30. Lis pendens (relief sought connected with particular property) or attachment (relief sought not connected with particular property, e.g., damages, and must show evasive behavior)

a. Slander of title (when someone maliciously or intentionally files false claims against a property or clouds title by falsely asserting a conflicting ownership interest)

b. Expungement (not as extreme as slander of title; expungement is a judgment that itself will be recorded; the lis pendens is not removed; the expungement says to disregard the lis pendens)

ALLOCATING TITLE RISK UNDER CONTRACT AND DEED

31. Marketable title

a. Easy route – saying that marketable title must be perfect title

b. How do you maximize B’s protection?

i. S should promise fee simple marketable and record title

ii. Say insurable title

iii. Say insurable with no add’l risk premium (insure at standard rates regardless of risk)

c. Distinguish by type of defect/encumbrance

i. Title by AP

1. Some states say that showing all of the elements of AP is enough for marketable title (NY and others); other states say not (CA, KS, and others)

ii. Potential claims of AP

iii. Common beneficial encumbrances (e.g., utility, right of way for existing street) – they do not render title unmarketable

iv. Partial lack of access

v. Public use restrictions – they do not render title unmarketable

vi. Renders B subject to litigation – Staley – this renders title unmarketable – so here marketable title extended beyond record title; most courts – existing violations of covenants/zoning renders title unmarketable b/c it is unfair to render the B subject to liability unless parties agree to the contrary, since marketable title is a default standard

vii. Environmental cleanup does not render title unmarketable (holding in Lick Creek)

d. Degree of risk

e. Typical modification by K (e.g., Montgomery County, P&S K, para. 8)

i. Subject to record encumbrances

1. This is risky for buyer b/c he accepts anything of record before doing a title search – so B would want to modify this

ii. Insurable title

iii. Provisions for cure (by S)

f. Remedy if breach

i. Traditional rule – Flureau – reliance damages only

ii. Modern rule – expectation damages but not consequential damages

32. Time is of the essence

a. Usually if the K does not say time is of the essence then the standard is a reasonable time

i. But in Tri-State the court says that simply stating dates makes time of the essence and seems to reject reasonable time

33. Deed warranties

a. Types of deeds

i. Quitclaim – nothing is protected

ii. Special warranty – warrants against defects arising during warrantor’s ownership

iii. General warranty – warrants against all defects in title

b. Covenants and timing of breach

i. Present (breached if ever on delivery of deed/at closing)

1. Seisin – actual possession, good title

2. Right to convey 

3. Covenant against encumbrances

ii. Future (breached later/runs with the land/can sue anyone before you in the chain of title who made a promise to the quality of land)

1. Quiet enjoyment – eviction 

2. Warranties – title warranty and forever defend

3. Further assurances – will remedy with new, correct deed

34. Measure of damages

a. Basic measures

i. Consideration paid

ii. FMV at time of conveyance

iii. FMV at time of breach (eviction) (includes value of improvements) (better for B)

b. Legal fees – damages for breach of covenant of warranty

c. No consequential damages (compare to damages for breach of K)

d. Per judgment interest

e. Standing as beneficiary of warranties – extends to any subsequent owner in chain of title (compare contractual requirement of privity)

THE RECORDING SYSTEM

35. Recording acts (pp. 371-372) (subject to background common law rule of first in time, first in right)

a. Race – the person who records first prevails

b. Notice – the last BFP wins – subsequent purchaser prevails over an earlier purchaser only if the subsequent purchaser did not have notice of the earlier conveyance; BFP has no notice and purchases for value

i. Actual

ii. Constructive

iii. Inquiry

c. Race-notice – BFP wins if he records first

36. Chain of title – series or sequence of documents capable of giving constructive notice to subsequent takers

a. Wild deeds – deeds that are outside the chain of title – they are recorded but cannot be found

b. Late-recorded deed – courts are split

c. Early-recorded deed – courts are split

d. Shelter rule – permits a BFP to convey property to a third party even if the third party is on notice of an earlier conveyance (to protect the BFP)

i. Does not apply to prior owners

37. Scope of record notice

a. Pelfresne – inquiry notice

b. Metropolitan Nat’l Bank – constructive notice

38. Curative acts and marketable title acts

a. Example – Florida – page 488

i. Can we get rid of the easement by applying the act?  Find root of title – the first document looking back that has been on record for at least 30 years

TITLE INSURANCE AND OTHER TITLE PRODUCTS

39. Title insurance (covers only past risks; hazard insurance covers future risks)

a. Title commitments (binders) (offer by title insurance company)

b. Title policies (basic idea of coverage – records off-record risks)

i. Owner’s and lender’s policies

ii. Basic parts of title policies

1. Insuring provisions

2. Conditions/stipulations

3. Exclusions (standardized)

4. Exceptions (individual for each policy)

iii. Endorsements

c. Scope of contract coverage

i. Record risk – finding something in the public records that partially or wholly divests someone of the interest they thought they had when they purchased the property – can be protected by doing a full title search, which depends on the jurisdiction

ii. Off-record risk – risk that occurs outside the public records that clouds title, e.g., forged deed, adverse possession claim

iii. Gap coverage – enhanced coverage for homeowners – date the policy the later of the closing time or the time the deed is recorded – this pushes the policy forward in time, making it analogous to hazard insurance

d. Tort liability

i. Can sue title insurance company for negligence

ii. If the policy cannot cover the loss (b/c property values have increased) then the difference can be collected under tort theory (Malinak v. Safeco)

FINANCING

40. Fixed-rate loans/promissory notes

a. Interest-only with balloon – principal due at one, at the end of the loan; during the life of the loan, only interest is paid

b. Constant amortization – repayment of the principal with each interest payment

c. Level payment – amount of payment same each time, beginning you pay mostly interest, end you pay mostly principal

d. Points – percentage of the principal amount of a loan that is paid up-front
e. APR – takes into account fees, points, frequency of payments

41. Due-on-sale provisions

a. Generally enforceable

b. But not in the circumstances on pp. 719-720

42. Prepayment and late payment

a. Due on sale clauses

b. If the note is silent on the issue of prepayment, the common law is that the lender can refuse payment; statutes may modify the common law

c. The common law considers late payment a breach of the K, while prepayment is not a default

d. Damages

i. Liquidated damages for prepayment is tough b/c there is no breach (Lazzareschi)

ii. Liquidated damages are allowed for damages caused by borrower’s late payment (Garrett)

43. Adjustable-rate loans/promissory notes

44. Negotiability (transferability from promisee to purchaser/subsequent promisee)

1. Requirements

a. Written and signed by the maker

b. Unconditional promise to pay a fixed sum of money and no other promise

c. Payable on demand or at a definite time

d. Words of negotiability

i. To order – needs to be endorsed to someone in order to be transferred; “Order” Notes – note must be endorsed by original promisee as well

a. Types of endorsements

i. Restricted/unrestricted – for deposit only

ii. Special/blank – designate the next party that it will be payable to

iii. Unqualified/qualified – take on surety liability

ii. To bearer – like cash, anyone in possession can demand payment; “Bearer” Notes – transfer of possession accomplishes negotiation

2. Holder in due course – transfer of the note from one lender to another; holder in due course can enforce payments on the note

a. Holder of negotiable instrument who takes the instrument,

b. For value (not nominal),

c. In good faith, and

d. Without notice that it is overdue or has been dishonored or of any defense against or claim to it on the part of any person

3. Defenses

a. Stripped (personal) defenses

i. Failure of consideration

ii. Satisfaction of debt

iii. Fraud in the inducement (fraud to sign note)

b. Remaining (real) defenses

i. Legal incompetence

ii. Duress

iii. Illegality of the transaction

iv. Intrinsic fraud (what it is you are signing)

4. Shelter rule is applicable

45. Security instruments
a. Promissory note – personal promise to pay money – if this is not repaid, you can sue me personally and all of my assets are at risk
b. Mortgage or deed of trust – grant of an interest in land to secure performance – if this act is not performed, you can sell (or take) this land to obtain performance
46. When encumbered property transferred – 3 questions

a. Does grantee become personally liable for the debt

i. Buyer assumption of the mortgage (assumption = buyer promises to pay the mortgage debt and is personally liable if he fails to do so)
1. Buyer has primary liability to the mortgage company

2. Grantor of the mortgage/seller has secondary liability for the life of the mortgage

ii. Buyer takes subject to the mortgage (take subject to = no personal liability for failing to pay the debt)

b. Does grantor become surety?  (Swanson)
c. Is grantor released from liability upon modification?  (First Federal)
i. Normal rule – if you try to increase the degree of risk of the surety or extend the maturity date for payment, then the surety’s liability is discharged (page 711)
47. Default on transferred mortgage

a. If there is assumption of the debt, the mortgagor can go after the grantee

b. Mortgagor/grantor rights against assuming grantees – can be based on 3P beneficiary theories, subrogation; is only applicable if the original mortgagor pays off the debt (mortgagee = lender)

i. Subrogation – mortgagor has the right to recover from the assuming grantee upon breach of the assumption agreement, so should the mortgagee (mortgagor = borrower)

48. Modification/extension of mortgage debt (Arena)

a. Courts are split as to whether a surety will be completely discharged in the event the mortgage loan terms are changed and expand the surety’s obligations – the question is – at the time of the transfer, is the property value enough to pay off the loan

i. If, at the time of transfer, the value of the property was less than the amount of the debt, and then the terms of the loan were changed, the surety is still liable

ii. The surety is discharged if the terms are changed and the debt is less than the property value

49. Default and acceleration

a. Traditional foreclosure

b. Modern foreclosure

i. Installment payments, acceleration

ii. Post-foreclosure right of redemption (statutory)
50. Deficiency statute

