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I. The Analytic Framework: Separate Branches With Shared National Security Powers

a. Introduction

i. The Original Understanding

1. Congress is given a broad swath of national Security powers, e.g. declaring war, granting letters of mark and reprisal, making rules for capture on land and water, raising the army, make rules for regulation of armed forces, regulate commerce with foreign nations, to support the militia and call it forth to suppress insurrections and repel invasions, to make laws necessary and proper for executing powers conferred in the constitution.

a. In congress’s power to declare war, what is war and what does it mean to declare it?

b. May congress exercise its power of the purse to limit executive power under CIC clause?

2. President is the COMMANDER IN CHIEF, and national security functions may be delegated to him to make sure the laws are faithfully executed.

a. Take Care clause may authorize president to act alone in an emergency

b. Because President is required to give congress information from time to time, he must have been expected to gain information that congress did not know.
c. Commander in Chief clause may be read to enable the president to use troops to defend against an attack on the US. (Art. I §10 allows a state to engage in war if actually attacked, so it seems reasonable for the president to engage in war if the nation is attacked).

3. Judiciary only constitutional mention is its role in the crime of treason

ii. Shared Powers and Separate or Customary Authority

1. The Steel Seizure Case The President sought to seize the nation’s steel mills to make sure that steel production continued throughout the Korean War.  The mill owners sued saying that this was a legislative function not an executive one.  Jackson, J, concurring writes the opinion followed by courts in these cases:

a. When President acts according to expressed or implied grant of power from Congress, his authority is at its maximum because he has all of his own power and all of the power that Congress can delegate.

b. When a President acts in the absence of a congressional grant or denial of authority, he can only act on his own independent authority.  Where this authority overlaps authority congress can exercise, if congress has not acted this may be seen as an invitation for the President to act.
c. When President takes measures incompatible with the expressed or implied will of Congress, he only has his own Constitutional powers minus those powers granted to Congress by the Constitution on this issue.
d. Jackson notes that there was no expressed authority to seize the mills, that seizures of private property had been regulated in the past and therefore the president was relegated to category three authority.  
i. The concurring Justices find that there is no authority under the CIC, Emergency or “Take Care” clause.

1.   Black does not reject outright, but says that CIC power is confined to theatre of war. Black says that there are no laws to “take care” of under the take care clause.
2. Frankfurter says that if a war would have been declared, the action would have been authorized under CIC.  Says that if it had been a systematic practice not objected to by Congress, this would be acquiescence and thus it would be okay.  Frankfurter would allow seizure for short time under emergency power if Congress was invited to step in and regulate.
3. Jackson says that Congress can delegate emergency power in advance.

4. Clark, president’s power depends on the gravity of the events.

2. Non-delegation—the Congress can delegate authority to the president to make law so long as the power contains an “intelligible principle” to guide the delegate’s discretion.
a. Executive orders must be published in the CFR

b. National Security directives need not be published

3. Congressional Acquiescence—Systematic, unbroken  executive practice long pursued to the knowledge of congress and never before questioned.

a. Acquiescence close to the framing of the constitution is entitled to great weight, because it signals framer’s intent.

b. Consistency, frequency, duration, density, continuity and normalcy of action

4. Does President have emergency power?

a. Art. I § 8 cls. 15 & 18—calling forth the militia to execute the laws of the union
b. Art. I §9 cl. 2—suspension of the writ of habeas in cases of rebellion, or invasion or when the public safety may require it
c. Art I §10 cl. 3 “imminent danger as will not admit of delay”
d. Art IV §4 guarantee clause allowing US to protect states from invasion
5. Where the Constitution grants exclusive control to the President, we have refused to tolerate any intrusion by the legislative branch.  Public Citizen v. United States Dept of Justice (holding that a congressional act could not force the President to disclose secret deliberations about Supreme Court Candidates).
b. The President’s Constitutional Authority
i. The President’s Foreign Relations Authority

1. United States v. Curtiss-Wright—If a challenged delegation, if it were confined to internal affairs, would be invalid, may it nevertheless be sustained on the ground that its exclusive aim is to afford a remedy for a hurtful condition within a foreign territory?
a. Statement that the federal government can only carry out enumerated powers and those powers necessary and proper to carry out enumerated powers is only categorically true of our internal affairs. (designed to protect the states from federal overreaching).
b. The President is the Sole organ of the nation in dealing with foreign nations

c. Embarrassment would result if Congress could contradict the President, so legislation to be made effective through foreign negotiations must afford the president a degree of discretion and freedom which would not be allowed if affairs were only domestic.
2. President will argue that this gives him plenary authority in foreign relations

ii. The President’s War and Emergency Authority

1. Where the president’s order goes beyond what Congress authorized, the order is invalid.  Little v. Barreme (Little seized a ship coming from a French port based on Presidential directive that he could do so.  The Presidential Directive stemmed from a congressional act authorizing the President to seize American ships going to French ports).
a. The Presidential Directive would have been okay absent the congressional mandate.

b. There is no express prohibition denying the seizure

c. Court takes the view that Congress occupied the field and therefore precludes the president’s power to “make law”.

2. The Prize Cases—president authorized seizure of ships going into and coming out of confederate ports. [POWER TO REPEL SUDDEN ATTACKS] 
a. Question of whether President is authorized to seize vessels depends on whether the conflict was a war.  

i. Where the country is invaded or threatened by insurrection, the president is bound to resist by force even absent legislative authority.

ii. President may determine what degree of force the crisis demands

iii. Furthermore, in this case congress ratified president’s decision authorizing him to use what force necessary to enable prosecution of war with “vigor and efficiency.”

3. In re Neagle [Presidential Emergency Power]  Attorney General send Neagle out to protect Justice Field from a threatened assassination.  Neagle shot the would-be assassin and was arrested on state murder charges.

a. Court interprets the constitution such that an obligation FAIRLY and PROPERLY inferable from that instrument…is a law within the meaning of this phrase.

b. Court holds that the “take care” clause allowed president to authorize protection of supreme court justice.

c. Additionally, federal marshal was allowed to do anything that a state policeman would have been able to do under the same circumstances.

d. RH suggests that this is the flip side of Little v. Barreme, when congress has not occupied the field, the President can do anything inferable from the constitution.

c. Congress’s Constitutional Authority

i. Declaring War

1. Bas v. Tingy—determination of payment for return of ship hinges on whether we were at war with France.

a. Solemn war—war declared, where one whole nation is at war with another.

b. Imperfect war—limited to persons, places, persons and things under a special authority or commission

c. Court holds that this is “imperfect war” but that French are still enemies so that Tingy could recover half the value of the ship.

2. Legal domino effect—certain acts like the alien enemy act (authorizing the seizure of citizens of hostile nations); the trading with the enemy act (allowing the president to forbid trade with the enemy);
3. Argument that congressional war declaration power is juridical in nature (that congress can only declare the legal consequences of the war). (Raven-Hansen doesn’t buy this)

4. Declaring war on terrorists—September 18th resolution: “use all necessary and appropriate force against those nations, organizations or persons he determines planned, authorized, committed or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future attacks of international terrorism against the United States by such nations, organizations or persons.”
5. Formal declarations of war may be viewed under international law as aggression.

6. Authorizing War Indirectly—Orlando v. Laird conress authorized war indirectly by passing selective service and military appropriations statutes

ii. Delegating National Security and Emergency Authority

1. Lichter v. US—π’s challenged recapture act (allowing the recapture of “excess profits” from war suppliers) as a unconstitutional exercise of legislative power by an administrative official.

a. Court held that this was not an improper delegation

b. In time of war nothing could be more tragic than to construe the Constitution that by its own terms it would substantially hinder rather than help them in defending their national safety
c. The WAR POWER IS AN EFFECTIVE POWER TO WAGE WAR SUCCESSFULLY.

2. Green v. McElroy—Issue is whether DOD has been authorized to create a security clearance system under which the DOD may deprive persons of their jobs w/o procedural safeguards of cross-examination and confrontation

a. Court will not infer the power to take away a civil liberty w/o expressed delegation, even in the national security arena.

b. While the statutes in question recognize the existence of military secrets, they do not authorize such a clearance program.

3. Dames & Moore v. Regan—Carter suspends American claim against Iranian assets in an effort to free hostages.  President declares emergency and then acts under the International Emergency Economic Powers Act (IEEPA)

a. Court holds that statutes do not directly authorize this action

i. IEEPA authorized nullification of attachments but did not authorize suspension of claims.  Since congress wrote with so much detail, no implied right either.
ii. The court says that the Hostage act doesn’t apply here either, that the President might have read it wrong.

b. While the statutes are not on point, they may have invited the President to act in this arena.

i. Unlike Taft-Hartley in the Steel Seizure case, there is no legislation against the President taking such action

ii. There is a custom of claim settlements by executive order.

iii. Congress manifested acquiescence to this custom by passing procedures regulating it.

4. Because Nixon used an emergency declared in 1933 to support his funding of troops in Cambodia under the “feed and forage” act, prompted congress to pass the National Emergencies act forcing the President to declare a new national emergency when he wants to activate standby legislation

5. National emergency is not statutorily defined.  Courts have said that determination of National Emergency is non-justiciable. US v. Yoshida
6. Congress can use appropriations to prevent executive from acting because Federal agencies cannot use unappropriated funds because their operations are only authorized to the extent of their funding.

a. If president doesn’t like an appropriation rider he can:

7. Congress can subpoena witnesses and enforce those subpoenas as appropriate auxiliary to its legislative function.  Mcgrain v. Duagherty.

a. But if an executive official is in contempt of congress, the AG would have to prosecute, and this would be a conflict of interest.
iii. Limitations on Congress’s national Security Authority

1. Lovett v. US—House initiates appropriations rider to cut off funds for workers suspected of un-American activities.  Court strikes this down as a “bill of attainder”

a. The power of the purse may not be constitutionally exercised to produce an unconstitutional result such as taking of a citizen’s liberty or property without due process of law.
2. After Lovett, can Congress interfere in President’s war power by exercising the power of the purse?
a. Various dicta have said no, but this might mean that Congress has to delegate to keep a war going.
3. Chadha—if congress is to take legislative action that alters legal rights of people outside of the legislative branch, Congress must act in conformity with the express procedures of the constitutions requirement of two house passage and presentment to President. (knocks out legislative veto)
a. Should there be a national security exception to Chadha restrictions—argument is that there is a need to have a check in the foreign affairs area because of court’s reluctance to get involved.
d. The Court’s Constitutional Authority

i. Political Questions

1. If you sue the executive, expect government to make each of these arguments:

a. Lack standing

b. Political Question—neither approves or strikes down issue, may postpone indefinitely any resolution of ambiguous constitutional questions
c. Not Ripe--
d. Fails on the Merits

2. Dellums v. Bush—members of congress sue to enjoin war without congressional authorization saying that it deprives them of their voice in Congress.
a. Political Question—court rejects Justice department’s argument that whether or not military action needs a declaration of war is always a political question.
b. Standing—(1) that he personally suffered actual or threatened injury; and (2)that the injury fairly can be traced to the challenged action and is likely to be redressed by a favorable

i. Court held that members of congress have standing to challenge executive actions.
c. Ripeness—Court holds that the case is not ripe—

i. Actions by the congress—the congress has not indicated whether it deems a declaration of war necessary

ii. Actions by the executive—president has not shown commitment a definite action, so not ripe.

3. Ange v. Bush—Soldier sues the government over the war in Iraq, saying that he doesn’t have power to go to war under War Powers Resolution
a. Political question

i. Textually demonstrable constitutional commitment to political department

ii. Lack of judicially discoverable or manageable standards
iii. Need for non-judicial policy decision

iv. Need to respect other branches

v. Potential of embarrassment due to multifarious pronouncements

b. Court holds that Congress can check the President in these instances

c. Ripeness—the π claims that the President will go to war without congressional approval, but president has not yet.

e. The Authority of International Law in our Law

i. Making and Breaking International Agreements
1. Goldwater v. Carter—President recognized Chinese government and pulled out of Taiwanese mutual defense treaty.  Congress protests, claiming that a treaty cannot be broken without the advice and consent of the Senate.

a. Court first holds that a treaty does not take effect, even after consent of the senate until the President signs it into effect.

b. If withdrawal from a treaty required two thirds of the senate to consent, foreign relations power would be at the whim on 1/3 of the senate plus one.

c. Court notes that president has traditionally held power to terminate a treaty because he can determine if it has been breached; he can determine if it has ended due to changed circumstances.
d. No judicially manageable standard for determining whether some treaties need the Senate’s approval to revoke while others do not.

e. The president has full constitutional authority to recognize governments and derecognize others. (receiving ambassadors and other ministers)
f. Because this treaty provides for the President to withdraw after giving one year’s notice, this is okay.

2. Senate’s role in negotiation—Washington actually met with the Senate to let them take a part in negotiations, but it was so bad that noone has done it since.

a. This undermines secrecy and immediate dispatch

b. People from who we gather intelligence might not offer it with candor if it will be public

3. Consent and ratification—question of whether the entire negotiation transcript should be submitted to the Senate…

a. Senate can make changes to the treaty by saying that it will approve the treaty contingent on changes being made.

4. Withdrawal—

a. Judge McKinnon argues that this is supreme law of the land and cannot be broken by only the president.  This is based on the theory that treaties are like statutes, but there is no bicameral approval.
b. But if the president could pull out of a treaty whenever he wanted to, he might use this to bait the other guy into war.

c. 26 instances where President has terminated treaty, 13 without congress, of these 5 had a legislative basis for termination and 4 more the treaty was abrogated by the other side.

d. If you end a treaty according to its terms it is TERMINATION, if you violate the terms, it is ABROGATION.  Goldwater deals explicitly with termination according to the terms of the contract, but YOU COULD ARGUE THAT BY WITHDRAWING RECONITION FROM A COUNTRY, YOU HAVE ABROGATED THE TREATY BY NOT RECOGNIZING THE OTHER SIGNATORY.  This would work with countries we didn’t have a close relationship, but not with countries we didn’t want to make into international outlaws.  Wouldn’t be prudent to pull out of NATO by saying that the other signatories weren’t nations.
e. Can definitely pull out if the other guy welches or if the circumstances change

5. Reinterpretation—

a. Reagan reinterprets SDI citing secret meeting information which led to his conflicting interpretation.  In response, the Senate added the Biden  condition to make the meaning of a treaty be what congress understood it to mean when it consented.

b. President can probably interpret treaty to fill in any gaps but probably cannot change the language of the treaty. Professor Koplow says that reinterpretation is subject to:

i. What the senate said in providing advice and consent

ii. What was said in the senate prior to advice and consent

iii. Attitude of treaty partners to competing treaty interpretations

iv. Support in the treaty text for competing interpretations

v. The record of subsequent practice by treaty parties

vi. How different new interpretation is from old

vii. Whether new interpretation purports to incur new liabilities or release old ones

viii. Whether there are changed circumstances that affect the treaty.

c. International law requires US to interpret a treaty in good faith in accordance with the ordinary meaning of the terms in their context.

6. EXECUTIVE AGREEMENTS—

a. Congressional-executive agreements—congress enacts agreements or delegates the power to do so to President

b. Agreements pursuant to treaty—senate’s approval of a treaty impliedly authorized the agreements necessary to carry it out.

c. Some third category that Iran Hostage authority falls into.
ii. Incorporating International Agreements
1. Reid v. Covert—woman kills her serviceman husband abroad.  Pursuant to a treaty, she is tried by USMCJ rather than foreign court.  Question of whether the treaty giving jurisdiction over δ was superseded by constitution.  COURT HOLDS THAT THE CONSTITUTIONAL RIGHTS OF THE δ TRUMP THE AGREEMENT. (but note that she was a civilian, if she had been a soldier, she could have been regulated under the Art. I §8 cl. 14 language.
2. Citizens Living in Nicaragua v. Reagan—question of whether violations of international law have domestic legal consequences—

a. When the political branches work together to contravene an international legal norm, the court had no power to enforce that norm if obligation is either a treaty or a rule of customary law.  (Basically this says that statutes and treaties have equal dignity).
3. Self-executing treaties—whenever a treaty operates or itself, it is equivalent to an act of congress—but for example a mutual defense treaty might not be self-executing because it might require war without declaration.
4. Force and effect of executive agreements—case law suggests that congressional—executive agreements and agreements pursuant to treaties have the same for ce and effect as law, but it is uncertain whether sole executive agreements do.
iii. Incorporating Customary International Law and Jus Cogens
1. Nicaragua v. Reagan redux—is a violation of customary international law cognizable by domestic courts?

a. Paquete Habana—international law is a part of our law and must be ascertained and administered by the courts of justice of the appropriate jurisdiction, but this is only true if NO LEGISLATIVE ACT OR TREATY pre-empted international law.
b. Jus Cogens—a treaty is void if at the time of its conclusion it conflicts with a peremptory norm of general international law which is accepted by the international community of states and from which no derogation is permitted.

i. Court holds that contravening ICJ judgment does not rise to the level of torture, slavery, summary execution or genocide

2. Can we change customary international law??

a. Congress can by enacting positive law (which would supersede common law)

b. President Might be able to change international law by breaking it repeatedly to break the custom.

c. But you cannot supersede Jus Cogens.
3. Garcia Mir v. Meese—Cubans sent a whole bunch of people in boat to US.  They were detained to be deported en masse.  Refugees calimed their detention violated international law.
a. To the extent possible courts must construe American law so as not to contradict with public international law. 

b. International public law only controls where there is no executive or judicial decision or act of congress on the issue.

i. In this case the court found that the AG’s decision to terminate the status review was such a decision

ii. In the alternative, the court found that a previous decision that alien could not challenge his continued detention without a hearing would also have been dispositive.

4. Congress can explicitly incorporate international law by codifying it.
II. Using Armed Force Abroad

a. General War: the Vietnam Case
i. Cliff’s notes for ‘Nam—US signed SEATO and pressured other’s to extend protections to S. Vietnam who was not a signatory.  In violation of international law, US sent advisors in to stop the spread of communism.  Mysteriously S. Vietnamese leader was assassinated.  US put more presidents in his place than Henry VIII had wives.  Johnson stepped up our clandestine presence there.  Then a submarine attacked one of our ships in Tonkin.  Congress passed the Tonkin Gulf Resolution:

1. “The congress approves and supports the determination of the president, as Commander in Chief, to take all the necessary measures to repel any armed attacks against the forces of the United States and prevent further aggression.”

2. Pursuant to the SEATO treaty, the President was authorized to “assist any member or protocol state…in defense of its freedom.”

3. The president asked congress for $700 M supplemental appropriations to finance the expanding war effort

ii. Meeker’s legality argument—
1. Meeker evokes Art. II and says that an emergency, even as far away as the Gulf of Tonkin justified intervention under emergency/ foreign relation/ CIC power, even without congressional authorization

a. PRO: 125+ other interventions before this one, Repel attacks, the domino effect, can the resident use defensive force to repel attacks?

b. CON: This war is not like the other 125; Power to repel SUDDEN attacks, not to keep repelling.

2. Authorization under SEATO

a. PRO: Enacted in treaty, so is supreme law of the land

b. CON: Does not allow house to take part in declaring war; Senate didn’t have this hostility in mind when it ratified treaty; 

3. Joint resolution authorization

a. PRO: Use of force authority should be read broadly

b. CON: did president lie about attacks; Congress can’t delegate war power Curtiss Wright
4. There might further justification in the fact that Congress passed supplemental appropriations and draft legislation.
a. But then Congress is in a straightjacket, they can’t release information about when troops will be forced to leave because this would threaten their safety.
b. Controlling and Ending the Vietnam War in the Courts
i. Orlando v. Laird—soldiers sued to enjoin secretary of defense from enforcing their deployment orders.  Court holds that there was mutual participation between the political branches, but the form of the commitment of troops was a political question (whether resolution or declaration)
1. Reasons congress may not want to declare war (Political concerns)

a. Doesn’t want to trigger residual war powers

b. No need to provoke serious war

c. No need to declare to neutrals

ii. Legal Authority for Cambodia and Laos—

1. TGR authorized CIC to do what it takes to beat back the enemy

a. By this rationale we could have bombed China, where the supplies were really coming from

iii. DaCosta v. Laird—After repeal of Tonkin Resolution, soldier sued to say that there was no authority for his deployment.  Court holds that the method and means for winding up a war are political questions.  (Also holding that there was statutory authority to deploy troops because of appropriations and draft).
iv. Could TGR have limited area of conflict?
1. under Bas v. Tingy it seems you could limit the use of force in certain ways

2. But what if the president needs to repel an attack?

v. Cutting off funding for the War, Holzman v. Schlessinger, Court holds that the determination of whether the bombing in Cambodia was authorized was beyond its competence.  Because the president was asked to remove troops but also authorized to negotiate a cease fire, there was no way for the court to know whether this helped the negotiation or not.
c. Treaty Based War
i. Charter of the UN

1. Article 39: The security council shall determine any threat to the peace, breach of the peace, or act of aggression and shall make recommendations or decide what measures shall be taken in accordance with articles 41 and 42 to maintain and restore international peace and security
2. Article 40: Security council may call upon parties concerned to comply with such provisional measures it deems necessary or desirable

3. Article 41: Security Council may decide what measures not involving use of force are to be employed to give effect to its decisions and may call upon UN members to apply such measures.  (Including things like embargoes and severance of diplomatic ties)

4. Article 42: if 41 doesn’t work, UN may authorize forces of air, sea or land to maintain or restore international peace or security

5. Article 43: 1) all members make troops available for maintaining troops and supplies necessary for maintaining international peace and security…3) authorization of these troops will be according to constitutional processes of each member state.

ii. §287d president does not need congressional authority to call up troops in service of the UN.
d. The War Powers Resolution
i. Text—

1. § 1542—President will consult with congress before introducing troops into hostilities and will consult with them regularly throughout the course of hostilities.

2. §1543—When president uses troops absent declaration of war, he must report to Congress regarding (a) the circumstance necessitating troops; (b) constitutional and legislative authority for introducing troops; (c) estimated scope and duration of hostilities.  

3. §1544—After sixty days, the president needs to get further authorization or remove troops.

4. §1547—says that no treaty or law can be read to imply authorization for use of troops unless it says that it authorizes troops.

ii. Nixon vetoes and the bill is enacted over his veto.
iii. Consultation—

1. Act requires consultation but does not specify who president must consult with.

2. Consultation is something beyond just being informed, it contemplates approval in some instances

iv. Imminent Hostilities—

1. Situation where fighting has actually begun OR

2. Clear and present danger of armed conflict

3. Tanker war in Persian gulf, one commander said that plane shouldn’t have been flying over war zone, but there was no declaration under WPR so apparently we were at war without there being hostilities.

4. RH says troops in Denmark wouldn’t trigger this.

5. Lowry, court says this is a political question for Congress and President.

6. Koohi v. US, Families of Iranians in plane shot down sue under tort claims act.  If the US is in “time of war” there is an exception.  Court reads time of war under the statute to shield American government from liability in this conflict.

v. 60 Day Clock

1. If the president in notifying under the WPR references 1543(a)(1), about the indication that troops will be imminently involved in hostilities, it starts the 60 day clock which may reuire the president to pull out troops.

2. There might be a CIC problem if the president is forced to pull out troops and must put them in danger to do so.

3. Might be a Chadha argument??—1544(c) says that congress can, absent a declaration of war, pass a concurrent resolution which has the effect of removing the troops.  This does not conform to presentment.  
a. Chadha-friendly reading is that the act is the functional equivalent of a statute giving the President power to commit troops for only sixty days.

b. Perhaps Chadha is confined to domestic issues

4. President might try and get around clock by using CIA or other non-troops

vi. Rule of construction—says that you cannot infer war making power from treaties or appropriations bills unless they specifically say that troops are authorized. (MUST contain “Necessary force” and a reference to WPR)
1. But if Congress passes a statue authorizing the president to use all necessary means, including armed force to protect kosovar civilians, and that statute does not satisfy the WPR, which controls?  RH argues that it is the last in time that controls.

2. §1547(a)(2) says that you cannot infer authorization for troops from treaties.  Does this mean that no mutual defense treaty is self executing?
e. Repelling Attacks
i. Whatever the intention of the framers, the military machine has become simply an instrument for the achievement of foreign policy goals which in turn have become the central responsibility of the president.  Monaghan  Presidential War Making
ii. Prize Cases—if the war be made by invasion or foreign nation, the President is not only authorized, but bound to resist by force.

iii. Barbary pirates—Jefferson sent warships into the Mediterranean to “protect” ships.  Instructions he gave were for the Commodore to place his ships in a position to chastise Barbary states if they declared war.  They did, we damaged one of their ships and were unable to capture it because there was not enough water to keep all of the men alive.  Jefferson later claimed that there was no capture because the ship was authorized only to defend itself.
1. One reason that Jefferson might have construed war powers this way was that he wanted congress to share political responsibility for hostilities.

iv. Gulf of Sidra—Qadhafi says that the the gulf of Sidra was Libyan water space, and called a the line that demarcated the bay, The Line of Death.  Reagan introduced ships into the line and amassed carriers outside of it.  
1. Congressman says that introduction of troops triggered war powers resolution; Reagan argues that this was just a maneuver and that when they had planned it there were no imminent hostilities.
2. When planes were attacked, US shot Libyan planes.  US also attacked land based missile battery in defensive effort.
3. At Libya hearings, State Department argued that it had conducted these same sorts of maneuvers many times before and only once Qadhafi tried to do anything. 
f. Anticipatory Self-Defense (or Reprisal)
i. Bombing Sanctuaries

1. President Reagan, in response to a disco bombing, decided to attack Libya.  Congress told him that this sort of attack would implicate WPR.  Reagan had intricate plans to attack (in fact before the attack happened, and before Congress had been alerted, time had details of what the bombing was to look like.  Reagan’s address called this attack on Libya defensive.
a. State department also said that this was to preempt and deter unlawful aggression.  They mentioned that Congress had been consulted in compliance with WPR [this consultation came after the bombers were in the air and after he had cleared the over-flight with Canada and Italy].
2. After 9-11, congress authorized force using “whereas the president has authority under the constitution to deter and prevent acts of international terrorism against the US”.  Does this mean that the President has the authority to attack Afghanistan to prevent acts of international terrorism?

3. In 1984, NSDD 138 authorized pre-emptive anti-terrorist raids.
a. Can we retaliate against terrorists?  They disappear after the attack (or if it is a suicide attack they are dead).  So the idea is to get them before they get us.
4. What is war thrust on us?

a. Rhetoric—Holy War—probably not enough to constitute war

b. Attack—rhetoric plus single incident, probably not enough

c. Pattern—Rhetoric and some pattern might be enough “Prize Cases”

5. Attacks on Sudan and Afghanistan—President justified this on the “inherent rights of self-defense.”

a. Further justification came from AEDPA preamble which said “the president should use all means including…military force to…destroy international terrorist including overseas terrorist training facilities and safe havens”
i. While preamble was not operative language, it might be used under Dames & Moore as implied authorization (remember this is where Carter was “invited” by the statute to suspend hostage claims).
6. Killing bin Laden—Anticipatory self defense or Assassination?

a. Executive Order 12,333—no person employed by or acting on behalf of the uS will engage or conspire in assassination.  The intelligence community won’t try to solicit assassination. 

i. Clandestine, or overt use of military or other force against legitimate targets in times of war or peace when the individuals or groups pose a threat to the security of the US as defined by competent authority does not constitute assassination or conspiracy to assassinate.

ii. In Peacetime—Assassination is unlawful killing and would be proscribed by international law even if there were no executive order prohibiting it.

iii. In wartime—it is lawful to kill the enemy by whatever means

1. RH says it is a hard sell to use war time rationale if you haven’t complied with the war powers resolution.

b. Are assassinations forbidden by domestic statutory law? (Murder statutes) (can’t be done by CIA because they have no internal police function).
c. WHO COULD WE ASSAINATE?

i. Sadaam—

1. Gulf war 1, he even wore the uniform, we had a resolution authorizing hostilities.

2. Gulf War II, probably also, because we also authorized hostilities

ii. Noriega—if the indigenous group had assassinated him, but they were not acting on our behalf  (in other words, they came to us) might not trigger.  Question of whether he should have been a prisoner of war if we did capture him.

d. WHY IS THIS ORDER STILL ON THE BOOKS?

i. If they take it away, Congress will enact a law.

ii. Slight advantage from foreign relations standpoint—

1. President can change his own law

2. He might have already and we just didn’t know.

3. To be on the President’s list, would someone have to be guilty beyond a reasonable doubt?
g. Pre-Emptive War—the untied state went to war in Iraq acting on a joint resolution specifically authorizing the use of force under the WPR.  
i. Argument could be made that president already had power to do this from the previous gulf war.

1. Whereas…Iraq flagrantly violated cease-fire

2. …Iraq Liberation Act of 1998, it should be the policy of the US to help remove the current Iraqi regime.

ii. UN did not support this military action, but did declare that Sadam was in material breach of his agreement.  The Administration said this cleared the way for an attack on Iraq if Iraq failed to comply with its terms. 

iii. Critiques of using gulf war I resolution for gulf war II

1. with whom was cease fire breached?  With UN, so UN should enforce, not US

2. Congress only authorized president to use force pursuant to resolution 678

3. Scope of 1991  was pertinent to actions in Kuwait, not other areas.

4. To restore peace and security refers to Kuwait, not to WMD.

5. PL 105-235 authorized bringing Sadaam into compliance, but might not have authorized war.  There was no mention of WPR.

iv. Sept. 14 Resolution—argument that there was language linking Iraq to al Qaeda

v. Constitutional Argument—Sadaam is willing to use WMD, but is he able?  If so, then we might need to defend against a sudden or imminent attack.
III. Fighting Terrorists and Other International Criminals at Home

a. Defining and Criminalizing Terrorism

i. Defining the Threat—
1. What are the consequences if you are named a terrorist?

a. Your assets can be frozen

b. Barred from entry into US

c. Put on a watchlist

d. Criminal liability for material support

e. You can be surveiled w/o probable cause under FISA

2. Alien is inadmissible to US if he engages in terrorists activities which include

a. Hijacking or sabotage of conveyance

b. Hostage taking

c. Violent attack on internationally protected person

d. Assassination

e. Use of a bioagent or nuclear weapon etc.

3. Federal Criminal Terrorism—

a. Violent acts in tended to coerce a civilian population, influence the policy of government by intimidation or coercion, or influence the policy of government by assassination or kidnapping.  (If the acts occur inside the country it falls within the patriot act, if outside, another act with the same definition).
4. Material support statute—

a. Thinking about terrorism—not a crime yet, evidentiary problems

b. Talking about terrorism—not a crime without substantial step

c. Advocating for terrorism—Rachaman—indicted under the AEDPA; but on its face doesn’t this conviction violate the first amendment?

i. Speech not protected is that directed at violent activity and likely to lead to an unlawful act.

5. People’s Mojahedin v. Department of State—Designation as a foreign terrorist organization when three elements are present
a. Organization is a foreign organization
b. Organization is a terrorist organization
i. Due process requirements that secretary must provide notice that designation as a terrorist organization is pending and 
ii. That the designee be given opportunity to be heard in a meaningful manner.
1. Petitioners claim that the use of secret evidence made their opportunity to be heard not meaningful.  Court held that due process only required the disclosure of unclassified portions of the administrative record.  Executive branch has a compelling interest withholding national security information from unauthorized persons.  Court also holds that not being able to see the information did no harm (just a breach of an entitlement).
c. Terrorist activity or terrorism of the organization threatens the national security of the United States 
i. PMOI argues that they were threatening Iran an organization itself on terrorist list, and therefore did not threaten US.  Court holds that this determination is non-justiciable.
ii. Defining the Crime (Criminalizing sedition, terrorism and support for terrorism)
1. US v. Rahman—2d Cir. affirms convictions of Sheik Rahman for his role in the World Trade Center bombing.  Rahman incited “Jihad” but wanted to remain a level above the individual operations.
a. Seditious Conspiracy Challenge/Treason Clause
i. Art. III § 3—Treason against the US shall consist only in levying war against them, or in adhering to their enemies, giving them aid and comfort.  No person shall be convicted of treason unless on the testimony of two witnesses to the same overt act, or on confession in open court.

ii. Seditious Conspiracy Act—if two or more persons conspire to overthrow the government of the US, or levy war against US, they may be fined or imprisoned not more that 20 years or both.

iii. Argument was that the seditious conspiracy act sought to do what the treason clause did, but without the two person requirement.
1. Court dismissed this claim because the δ’s owed no allegiance to united states which is an element of the crime of treason.
b. Seditious Conspiracy Statute and First Amendment—δ’s say that the statute is a burden on free speech.
i. Court holds that speech is always closely scrutinized, but speech to overthrow the government is not protected.

2. Humanitarian Law Project v. Reno—is it consistent with 1st Amendment to prohibit contributions of material support to foreign terrorist organizations?
a. AEDPA claim: 1) foreign organization; 2) the organization engages in terrorist activity; and 3)the terrorist activity threatens the US or its nationals.  

b. Group wishes to give aid to humanitarian wings of terrorist organizations and says that the blanket prohibition against contribution violates 1st amendment.
i. Court rejects claim that this is guilt by association saying that the statute allows terrorists to associate with terrorists and even praise them but just not give them money.
ii. Court says that this is not interfering with expressive component, just with material support.  So intermediate Scrutiny
1. is the regulation within the power of the government?

2. does it promote an important or substantial government interest?

3. is that interest unrelated to suppressing free expression?

4. is the restriction on free expression no greater than necessary?

c. Group claims that secretary’s ability to designate terrorist groups without review violates the fifth and first amendments

d. Group claims that AEDPA is unconstitutionally vague.

i. Court holds that terms such as “training” and “personnel” were vague and allowed that challenge to go forward.

3. Humanitarian Law Project v. DOJ—Question of whether the statute runs afoul of the fifth amendment when it doesn’t require that person providing material support did so with guilty intent.

a. If there is no mens rea, a life sentence contravenes fifth amendment’s requirement of personal guilt.  COURT READS KNOWING MENS REA into statute.
i. Is this knowing as to the result or as to a conduct element?

4. Humanitarian Law Project v. Ashcroft part of patriot act was invalidated because it added providing “expert advice and assistance” to the AEDPA.
b. Investigating Terrorism
i. Sleuthing at Home: The Fourth Amendment Framework
1. Types of surveillance to think about:

a. E-mail interception—subject line or text

b. Phone tapping—pen register, trap and trace, and wiretap

c. Eavesdropping

d. Personal interview (polygraph?)

e. Following you

f. Black bag/sneak and peak warrant (must notify after event unless it is foreign intelligence)

g. Mail opening

h. Informants

i. Infiltration

j. Disruption

k. Imaging (infared)

l. Body Wire

2. Fourth Amendment Primer—
a. Warrantless searches are per se unreasonable except in a few exceptions.

b. The court in Katz specifically declined to extend warrant requirement for electronic surveillance to cases involving national security.

c. OMNIBUS CRIME CONTROL AND SAFE STREETS ACT, Title III, established a procedure for judicial authorization of electronic surveillance.  Title III disclaimed intention of legislating in national security area.
i. US v. US Dist. Ct. (Keith)—question of whether President can authorize electronic surveillance in internal security matters without prior judicial approval

1. In title III—Nothing shall limit the constitutional power of the president to take such measures as he deems necessary to protect the nation against actual or potential attack or other hostile acts of a foreign power…Nor shall anything contained in the chapter be deemed to limit the president’s constitutional power to take necessaru steps to protect the US against the overthrow of the government by force or other unlawful means or against a CLEAR AND PRESENT DANGER to the structure or existence of government.
2. Court reads this statute to say that the statute hasn’t conferred power, it has just preserved whatever power was there.

3. Court analyzes Constitutional Authority of president to conduct electronic surveillance

a. No evidence of involvement of foreign power.

b. Court holds that 4th amendment will not support domestic surveillance with discretion solely in the executive.

c. Court holds that there is no special exigency for national security domestic electronic surveillance

d. Court says that this is beyond the scope of Title III and invites congress to regulate.
ii. National Security (Foreign Intelligence) Exception
1. US v. Ehrlichman—warrantless break in search to get records from mane who leaked pentagon papers.

a. Petitioners argue that President has authority by relation of his foregine relations and national defense power to suspend requirements of fourth amendment.

b. Court holds that government must comply with strict constitutional and statutory limits on searches even when foreign actors are involved.

c. President does not have the authority to circumvent the 4th.

2. Circuit court held that national security exception could not be invoked without specific authorization from the president.

3. US v. Truong Dinh Hung—contest warrantless searches in case where they sold secrets to Vietnam. (searches included bugs, and wiretaps)
a. Law enforcement relied on foreign intelligence exception, and claimed that searches were authorized by Attorney General.
b. Needs of the executive are so compelling in foreign intelligence so that warrant requirement would unduly frustrate president’s foreign affairs responsibilities.

c. Executive poses unparalleled expertise to make the decision whether to conduct foreign intelligence surveillance

i. Courts unschooled in diplomacy

ii. Preeminence of executive in foreign affairs.

d. FOREIGN INTELLIGENCE EXCEPTION to warrant requirement

i. Must be a foreign connection.

ii. Investigation must be conducted primarily for foreign intelligence purposes

4. US v. Duggan—IRA members move to suppress evidence gathered under the FISA

a. The act—(p. 667)

i. Foreign intelligence information—information that relates to…the ability of the US to protect against sabotage or international terrorism by a foreign power or agent of foreign power; Information with respect to a foreign power relating to national defense or conduct of US foreign affairs
ii. International terrorism—violent acts that would be a criminal violation if committed within the jurisdiction of the US that are designed to affect the conduct of government in US but which occur outside of the US.
b. Costitutionality

i. Scope—court holds that FISA is not too broad to be enforced.
ii. Probable cause requirement of 4th amendment—court rejects this argument as well, holding that FISA judge must find probable cause that target is a foreign power AND the place at which the electronic surveillance is being directed is to be used by foreign power or agent of such

1. Court also notes that terrorism, even if not directed at US implicates National security interests.

iii. Court rejects argument that FISA puts court into political question

iv. Court rejects equal protection claim because of a need to treat aliens and citizens differently as determined by political branches.
c. Compliance with the Act 
iii. The Scope of FISA
1. Mechanics of FISA—
a. Information subject to FISA Sureveillance: RH asks what kind of information would they be interested in obtaining under FISA?  Answers that foreign intelligence is intelligence to defend from a foreign threat.  This is a change from the “target needs to be an agent of a foreign power” to “foreign intelligence.”  Significance is that terrorists groups have no nation, and are not foreign powers.
b. Surveillance Methods—Electronic
i. Wiretaps

1. If one party is in the US, surveillance may be obtained from voice communications, fax, telegraph and digital communications

2. Video surveillance is permitted

3. RH asks, FISA applies wherever a warrant would be required for law enforcement purposes, in what circumstances would FISA not apply?

ii. Pen Registers—FISA allows the FBI to use pen registers (anything but the content of the communications).  Cannot target United States persons solely on the basis of activities protected by the first amendment.
iii. Internet and e-mail—trap and trace for e-mail.

iv. Business Records—hotel, car rental, bus, airline and other business records
1. Gov’t can issue national security letter directly to a third party record holder and that bank may not disclose the existence of the letter to the person whose record it concerns.
c. Surveillance Method—Physical

i. FISA searches for physical information can be authorized by the President with prior approval of the AG.
d. Target of FISA search—

i. Foreign power

1. a foreign government whether or not recognized by US

2. faction of a foreign nation or nations not substantially composed of US persons

3. entity that is openly acknowledged by foreign government to be directed by such government
4. group engaged in international terrorism

5. foreign based political organization

6. entity directed and controlled by foreign power.

ii. Agent of a foreign power

1. foreigner who acts on behalf of a foreign power and engages in clandestine activities

2. or any person who knowingly engages in clandestine intelligence gathering for a foreign power when such activities involve or may involve a violation of the criminal laws of the United States…or knowingly engages in sabotage or international terrorism…enter the US under false identity…aids or abets another in doing these things. (SEE PAGE 682).

e. Foreign Intelligence Surveillance Court—11 district court judges who meet in secret to hear cases.  FISCA 3 more judges designated by the chief to serve on appeals court to FISC.

f. FISA Application contents.

i. Attorney general must find requirements in Duggan plus “each of the facilities or place at which the…surveillance is directed is being used by a foreign power”

ii. Cannot reasonably be obtained by normal investigation

iii.   Describe past surveillance of subject
iv. Surveillance to be employed and means for installing as well as duration of operation

g. Issuance of order

i. Probable cause—judge only denies the request if it does not meet the statutory requirements that the person really is a foreign target.
ii. Then the judge determines if it is procedurally regular, (on appeal the standard of review is CLEARLY ERRONEOUS)

h. Minimization requirements—must minimize acquisition, retention and prohibit the dissemination of non-public information about US persons.

i. Emergency Surveillance—where there is “no substantial likelihood” that information conveyed by US persons will be intercepted, president can direct surveillance for up to a year without asking the FISC.

j. Appeals—FISC does not publish its decisions, so the only time that a person finds out he is being watched is when charges are brought against him.  Then he may not be able to find out what was in the affidavit (if the AG asserts a privilege) so it is virtually impossible to challenge a FISA warrant.
k. FISA trends—only two FISA warrants have been denied.  

iv. The Purpose of FISA Investigations
1. Use of FISA Surveillance in law enforcement investigations—

a. Lawful FISA surveillance is not tainted because its fruits may be used in criminal prosecution. (Allowed in subsequent cases if primary purpose was foreign intelligence gathering)

b. CAN YOU THINK OF A SUBSTITUTE FOR ‘PRIMARY PURPOSE’ THAT WOULD PROTECT INDIVIDUAL RIGTHS AND ASSURE EFFECTIVE SURVEILLANCE FOR FOREIGN INTELLIGENCE PURPOSES?

c. “primary purpose” standard may have stood in the way of the Moussaoui investigation

d. Standard was changed to “significant purpose” in USA PATRIOT act
2. Mousaoui—information on him was not enough to suggest he was a member of an international terrorist organization, there is NO PERMISSION UNDER FISA to perform surveillance on LONE WOLF terrorists.  Must resort to Title III or to an Ordinary Warrant.
3. McVeigh—he’s part of a terrorist organization, but he isn’t foreign, so he can be targeted under Title III or by ordinary warrant.

4. In re: Sealed Case—If the certification of the application’s purpose articulates a broader objective than criminal prosecution—such as stopping an ongoing conspiracy—and includes other non-prosecutorial responses, the government meets the statutory test. 
a. Court Specifically says that this would not allow government to undertake a FISA investigation where the primary objective is to prosecute for a non-foregin intelligence crime.

b. Court Applies KEITH balancing test to determine that FISA is reasonable under the 4th amendment.
c. Court holds that FISC has no business determining what AG’s purpose of the investigation is from what division he investigates it with, just determine whether he certified it.
v. Sleuthing (and torturing) Abroad
1. INVESTIGATION OF US CITIZEN IN INDONESIA—

a. Cannot wiretap without a warrant because she is a US citizen

i. Question of whether the warrant is valid because it is beyond the jurisdiction of the court.

b. Might be able to benefit from the fruits of the investigation via the silver platter doctrine if the other side investigates and gives you the intel.  Must not be a joint venture or it is unreasonable.  (think of informant cases in criminal procedure)

2. INVESTIGATION OF INDONESIAN IN INDONESIA—

a. Not illegal on foreign soil, Verdugo-Urquidez says that 4th amendment does not apply to aliens abroad.
3. Reid v. Covert—majority holds that Bill of Rights is applicable to US citizens, even when they are abroad, if they are being tried by US courts.
4. US v. Verdugo-Urquidez—The fourth Amendment does not apply to the search and seizure by US agents of property owned by a non-resident alien located in a foreign country.

a. Court holds that unlike 5th and 6th, 4th Amendment applies to “the people”—the class of persons who are “part of the national community or have developed sufficient connection with the country to be considered par of the community”

b. Distinguishes Reid noting that it involved Americans abroad rather than aliens aborad.

c. Respondent had no previous significant connections with the US and was abroad.

d. IMPLICATIONS FOR TORTURE ABROAD—Harbury v. Deutch while torture “shicks the conscience” it does not violate the fifth amendment when it is done on a foreigner abroad.

5. US v. Bin Laden—US officials working with Kenyan officials conduct a search of suspected terrorist in Kenya.  Kenyans provide warrant, but US doesn’t claim that its search is pursuant to the warrant.  Terrorist is an American.

a. Court provides for a foreign intelligence exception to the warrant requirement where the search is OVERSEAS, AUTHORIZED BY THE PRESIDENT (or AG) and are conducted PRIMARILY FOR FOREIGN INTELLIGENCE PURPOSES which target foreign powers or their agents. (must still be reasonable)
b. Rationale—

i. Judicial branch is ill suited to oversee foreign intelligence collection

ii. Procedure requiring notification to hostile government about search might be self-defeating

iii. Judicial pre-approval would cost the executive time.

c. Elements—

i. Agent of foreign power—relied on description in FISA

ii. Primarily for foreign intelligence purposes—in this case MUST be PRIMARY purpose.

iii. Authorization by president (or AG)

iv. Still must meet fourth amendment reasonableness test.

6. Notes:

a. SILVER PLATTER—where foreign agent acts contrary to foreign law in obtaining surveillance against Americans or others, no exclusion (no deterrence rationale)

i. JOINT VENTURES—an exception to Silver platter is the joint venture doctrine, but a mere tip usually is not a joint venture.

ii. SHOCKS THE CONSCIENCE—where the method used to get information shocks the conscience, the silver platter does not apply (severe beatings by foreign officials of suspect)
vi. Regulating Investigations
1. FBI authority comes from the authority of the Attorney General’s authority to appoint officials to investigate crime. Delineated in two documents—Domestic Security Guidelines; and FCI guidelines and executive order 12,333
a. FBI authority under Executive Order 12,333—Collection of foreign intelligence not otherwise obtainable within the US shall be undertaken by the FBI, but not to find information on the domestic activities of US persons.
i. Prevents infiltration of domestic organizations unless by the FBI, in accord with guidelines set up by the AG where it is essential to achieving lawful purposes.

b. Domestic Security Guidelines (pp. 700-704)—

i. Purpose to prevent, detect or prosecute violations of federal law

1. Preliminary Inquiry—scrutiny beyond leads check

a. Short duration, confined search

b. Allegation which warranted inquiry must be set out in writing.

c. Must try and use the least intrusive means to accomplish investigation.

d. Cannot use mail openings or non-consensual electronic surveillance.

e. Can use FBI file; public records; government records; interviews and photo or physical surveillance.

2. Full Investigation—needs specific facts to be authorized (for terrorism, facts or circumstances indicate that two or more persons are engaged in furthering political goals through force or violence and biolation of a law of the united states)
a. Purpose is detection, prevention and prosecution of criminal activities

b. Can use all techniques including mail openings and FISA warrants.

c. FBI can disseminate information to any local agency which might have jurisdiction to investigate or prevent the crime.

c. FCI Guidelines—FBI may conduct foreign intelligence, counterintelligence and international terrorism investigations by the LEAST INTRUSIVE means possible.  Emphasis should be on collecting intelligence about the foreign power trying to infiltrate the local group.
i. Where the subject is not known, she will be treated as if she is a US person

2. CIA-FBI Handoff—

a. National Security Act of 1947 says that CIA will have no internal security function.

b. After Ames spy scandal, laws were passed to try and coordinate CIA suspicions and pass them along to bureau
vii. Profiling Suspects
1. Profiling is singling people out for a certain treatment.  

a. If it is because of a suspect class, it is subject to strict scrutiny. (compelling government interest that cannot be accomplished by a less intrusive means)

b. Otherwise, it is examined on a rational basis standard.

2. propensity profiling is suspect (something like 80% of crimes are committed by Hispanic males in Curtis Park, so we should profile)

3. Identity profiling is more acceptable as long as the identifier is sufficiently reliable to promote a compelling interest.

4. Rounding up Arabs after 911—Combination of Arab background, religion, immigrant status and gender.  While each alone might be suspect, together could be acceptable.

5. Bush administration forbids use of racial profiling in investigations except national security investigations.
6. Investigative profiling based on immigration status

a. After the LA Eight were arrested, FBI director said that there would have been no basis to arrest them if they had been US citizens.

7. investigative Profiling Based on Expressive Activities

a. Was LA eight’s fundraising for humanitarian wing of PLO support for terrorism?
viii. Detaining Suspects: Civil Preventative Detention
1. Generally 4th Amendment requires warrant to arrest

a. INS may stop and detain persons for questioning about their citizenship.
i. Congress authorized the detention of those aliens pending a removal decision; Supreme Court held that after decision to remove, serious due process violations for continued indefinite detention (at least not  for aliens already in the country who would have 5th Amendment rights)  Zadvydas
ii. Usual time for holding on violations is 24-48 hours, but may be held as long as seven days until charges are brought, then for a period of time while status is being determined.

iii. Lawyers wrote out “boilerplate” motions in no bond cases without evidence.  Where bond was granted, the government refused to let them go anyway.

b. Spitting on the Sidewalk—crimes like identity or credit card fraud; suspects can be held, but they have the chance to LAWYER UP, which means they won’t be held incommunicado.  Also they will usually be released on bond.
c. Material Witness detentions—witnesses whose testimony would be material to criminal proceeding.

i. Applicable in cases where the government can show that a normal subpoena may be ineffective in getting them to come to court.

ii. Detention is not authorized if it can be secured via deposition.
iii. They could get a lawyer and go in front of a judge again

iv. As long as the grand jury is out you can hold material witnesses.

v. One district court argued that holding for a Grand Jury rather than another kind of proceeding posed 4th Amendment concerns.

d. Military Detentions—president authorized the military to seize people who the president had reason to believe was a member of al qaeda.
i. Detainees were to be treated humanely and allowed to practice religion

ii. They were allowed counsel (but communications with counsel could be observed if DOJ thought that inmates would use communications with attorneys to facilitate further terrorist activities.
e. Nat’l Security exception to 4th?  Gov’t could argue that detention is reasonable based on some exigency.  Argue from Keith that this information forms a mosaic which makes this unique from normal criminal trials of completed crimes.  
i. Counterargument is that Keith only said that Congress could give President a lower standard.

2. Due process standard for preventative detention—requires special justification which outweighs individual’s constitutionally protected interest in avoiding physical restraint.  

a. Punitive interest in imprisoning convicted criminal

b. Regulatory interest in forestalling danger to the community.

3. Non-Detention Act—No citizen shall be imprisoned or otherwise detained by the united states except pursuant to an act of congress.  18 USC §4001(a)
ix. Detaining Suspects Secretly
1. FOIA—any member of the public can make a request for records
a. Agency must respond in writing

i. May disclose

ii. May report exemptions from disclosure

1. material is classified

2. Pre-decisional memorandum

3. Matters that involve individual privacy

4. Records compiled for law enforcement purposes to the extent that this would interfere with enforcement

iii. FOIA says those could be redacted in part to excise exempt info.

iv. FOIA authorizes a suit 9and if you win your fees are granted)

v. Gov’t is required to supply Vaughn affidavit itemizing withheld document and explaining why exemption applies
1. Where the agency cannot describe the document fully enough to show that it is exempt from disclosure, without disclosing the secret material, the COURT must do an IN CAMERA review

vi. FOIA suits have priority over other suits on the docket.

2. Center fo National Security Studies v. United States DOJ—π’s sought FOIA information about suspects detained in the wake of September 11th.  Government withheld names of detainees and other information as classified.
a. FOIA has an exemption for information “compiled for law enforcement purposes”,  to establish a law enforcement purpose, the DOJ must (1) establish a rational nexus between the investigation and one of the agency’s law enforcement duties and (2) a connection between and individual or incident and a possible security risk or violation of federal law.
i. Court reasons that the judiciary is in a poor position to second guess the executive determination of whether something would hinder a criminal investigation.

ii. Court believes that disclosure would hinder cooperation by detainees (whether it be because the detainees are not terrorists and would be prejudiced or because they are and are afraid that the other terrorists will get even if they give out information.

iii. Disclosure of the names of the detainees could reasonably be expected to interfere with the ongoing investigation.

b. Court holds that disclosure of attorneys would allow disclosure of clients and this would cause the same problems.

c. RH says that court was not rigorous about its analysis.

i. Court said the generally defer under exception one, and this was an exception seven case.

ii. Cells probably already know what happened.

d. Tatel dissents: says that deferring to DOJ is wrong without more.  “Requiring agencies to make the detailed showing FOIA requires is not second guessing their judgment about matters within their expertise”

i. Objects to the fact that all of the detainees are grouped together.

ii. Says that attorneys would not reveal clients because ethical rules forbid this.

iii. Tatel therefore goes to 7(C) analysis:

1. 7(C) permits the government to withhold law enforcement record where their release could reasonably be expected ton constitute an invasion of their personal privacy

2. Unconvinced by argument that detainees had an interest in protecting the information that they had been subject to a law enforcement investigation; said government had already let out too much information about them for that.  Tatel says that detainees interest in remaining anonymous is clearly outweighed by public interest in knowing whether the government is violating rights in detaining suspects.
iv. AND 7(f)

1. may withhold information that could reasonably be expected to threaten the life or physical safety of any individual.

2. Says that there is no reason to believe that a risk that non-terrorists would be harmed exists.
c. Consequence Management

i. Who’s In Charge?
1. Concern of the President exercising too much power in an emergency situation.  If a plan is in place, it is likely that the President will abide by this plan rather than taking too much power.

2. To avoid panic, members of the public must understand that:

a. A program exists to deal effectively with the crisis

b. The plan is legitimate

c. Someone is in charge to execute the plan.

3. Civil Defense Act of 1950—provided government immunity and takings power in civil defense emergency situations.
4. Civil defense program was administered by FEMA and was supposed to convince American people and Soviet Government that US could survive an attack and win a nuclear war.

a. Supplemented by Stafford Act—provides for federal assistance, when President declares local emergency, President will help pay 80% of the costs associated with the emergency, declaration is usually based on governor’s request for help

5. Justice department is the lead agency in crisis management in the face of a terrorist threat; FEMA is LFA for consequence management; State department is LFA in international terrorist incident.

6. PEAD—presidential emergency action documents—stand-by executive orders and the like premised on President’s implied authority to act in a crisis situation
ii. Assisting Civilians: Role of Military
1. Posse Comitatus—Whoever, except where authorized by the constitution or act of congress, willfully uses the army or air force as a posse comitatus or otherwise to execute the laws shall be fined not more that $10K or imprisoned not more than two years or both.

a. May be inapplicable when primary purpose if to enforce UMCJ or achieve another distinctly military goal.

b. When state calls us the guard they are note federalized and not subject to PoCo.

c. Statutes authorizing force:

i. Insurrection statutes (p.773)—tracks PoCo, saying that President can call up troops when it is impracticable to enforce laws.
1. Section on impeding the course of justice under those laws was used to call up the national guard to desegregate the schools.

2. Must give the insurgents a proclamation to disperse.

ii. Exception for use of military in drug interdiction (allowing military to chase vessels or aircraft outside of the land area of the US).

iii. §1023—Military assistance to civil authorities to respond to act or threat of terrorism.
iv. September 14th resolution may serve as a staute allowing use of force under PoCo.
2. Bisonette v. Haig—Armed Indians who occupied wounded knee were surrounded by law enforcement, observed by air force.
a. Claim that the people were unreasonably seized in siege because of the use of military personnel in enforcement of civil law Use of air force in observation is violation of posse comitatus act
i. Court holds that use of military in certain circumstances is unreasonable.  
ii. President can only call out the military after having determined unrest is so bad that it would be “impractical to enforce the laws of the US by the ordinary course of judicial proceedings.”

iii. Use of military personnel is unreasonable when it is:

1. unauthorized by statute

2. contrary to a specific criminal prohibition (posse comitatus)

3. and citizens are seized and or searched

iv. Question is whether the use of force violated posse comitatus

1. Court holds that the use of airplanes for observation does not.

2. It holds that use of military to seize wounded knee was a strong enough allegation to survive summary judgment. STANDARD IS WHETHER USE OF MILITARY WAS REGULATORY, PROSCRIPTIVE OR COMPULSIVE
b. Fifth Amendment claim—premise is that action done by a military official can violate due process even if the same action by a civilian officer would not.  Court rejects this.
3. USE OF MILITARY PROS AND CONS
a. PRO: Logistics efficiency; Order by force when local law enforcement isn’t up to the challenge.

b. CONS:

i. Junta concern—military need not follow but overrides local law

ii. Competency—military may not be trained to serve as law enforcement

iii. Chill—armed people everywhere

iii. Interning Civilians in Military Detention
1. Korematsu v. United States—Korematsu was charged with remaining in a military area in contradiction to an exclusion order of all persons of Japanese ancestry.

a. Court says that it must apply strict scrutiny but applies rational relationship.

b. Congress passes a statute, so Executive was within Zone 1 of Jackson’s zones.
c. Saw the military urgency.

d. Automatic assumption that if you have Japanese ancestry you might be disloyal.  Did not conduct loyalty hearings as they did with German Americans.  Eventually the case was vacated because it turned out that Dewitt, who wrote the report the exclusion was based on had lied in the report.

2. Today, Ant-detention Act prevents this sort of thing.  No citizen shall be imprisoned except pursuant to an act of congress.

3. Endo—no authority to detain an admittedly loyal citizen where none was given
4. In 1950’s law was passed that would allow president to declare an emergency of internal security and detainment camps were set up.  Law was repealed before they were used.  When Congress repealed it they passed a law that said “no citizen shall be imprisoned or otherwise detained by the US except pursuant to an act of Congress”

5. Role of courts.

a. Court held that decision of whether there was imminent danger was for the president alone.  Martin v. Mott.

b. The allowable limits of military discretion and whether or not they have been overstepped are justiciable questions.  Sterling v. Constantina
c. Judicial concern for executive compliance—“the want of physical power to enforce its judgments does not prevent the court from deciding an otherwise justiciable case”

d. Executive concern for judicial interference—to avoid supreme court pronouncements, DOJ released some WWII prisoners who filed appeals to the supreme court.  

e. Justiciability—Kent state protestors tried to get an injunction agains the national guard so that they would not chill free expression and assembly.  Court said that this amounted to regulating the Militia, which was forbidden to it by Art. I §8.  Gilligan v. Morgan  but damages might be available for specific unlawful conduct.   
iv. Suspending the Great Writ
1. Ex parte Milligan—Milligan was in Indiana in the civil war (although no battles were raging there except perhaps the copperhead rebellion).  Milligan was captured and tried for inciting an insurrection and other crimes by a military court.
a. President tried to suspend the Writ of Habeas Corpus, but there was question as to whether he could do it, or whether it had to be congress.

b. “In the emergency of the times, an immediate public investigation might not be possible; and yet the peril to the country may be too great to suffer such persons to go at large…there is then an exigency which demands that government…should not be required to produce the persons arrested in answer to a writ of habeas corpus.
2. ROOSEVELT ORDER—German Saboteurs were caught and President signed an executive order saying that the “ shall not be privileged to seek any remedy or maintain any proceeding directly or indirectly…in the courts of the US.”  Courts still heard Habeas Petition to find out if military trial was lawful.

a. Bush mirrors this language in an executive order after 9-11.  Bush administration denied trying to suspend the writ.

3. Supreme Court has not decided whether the president could suspend the writ unilaterally.
4. Johnson v. Eisentrager—Germans in Asia after the surrender of Germany but before the surrender of Japan, were caught and tried by Military commission.  The commission had the permission of the Chinese government to try the prisoners.  Prisoners are being held 

a. Court notes that there is no power to act when an alien is not present in this jurisdiction
i. Non-resident enemy alien, who has remained in the service of the enemy, does not have [even] qualified access to our courts.

b. Habeas Petition—

i. Characteristics of detainees—

1. enemy alien

2. has never resided in US

3. was captured outside of our territory and held outside in military custody

4. was tried and convicted by military commission outside US

5. was tried for offenses against laws of war

6. At all times was held outside of the US
ii. Distinguishes Quirin saying that those POWs were held in America.

iii. The court has no basis for jurisdiction abroad because constitution was not intedned to apply extraterritorially to our enemies.
c. Dissent: Worries that right to test legality of sentence depends on where the government decides to detain POWs.
5. Al Odah v. US—(DC Cir) aliens captured abroad and detained in Gunatanamo

a. District court held that it did not have jurisdiction because the only cause of action was under Habeas and the detainees didn’t have contacts necessary to meet jurisdictional requirements.

b. Claim that detainees are neither enemy combatants or enemy aliens because they are nto emenies at all—

i. Court notes that Johnson definition of enemy alien includes citizens of a country with whom we are at war.   

ii. Court though holds that since the constitution cannot be applied to Aliens abroad (Verdugo-Urquidez) that there is no jurisdiction for Habeas of Guantanamo detainees.

c. Claim that Guantanamo is within the territory of the united states—court holds that the lease on Guantanamo recognizes Cuban sovereignty and thus is cannot be held to be US territory.

6. Gherebi v. Bush—(9th Cir) different detainees held in guantanamo; Court seeks to resolve issue of whether detainees are held on US territory (and thus whether court has Habeas Review)

a. Government says that touchstone of jurisdiction under Eisentrager is sovereignty, not just jurisdiction.  
i. Court says that sovereignty/jurisdiction over foreign base is not the issue in Eisentrager.  Unlike German prison in that case, under which the US had shared control, they had full control over Guantanamo prison.  Court notes that we subject persons who commit crimes at Guantanamo to trial in US.  We have sufficient control to grant courts jurisdiction.
ii. Court alternately holds that Guantanamo is held in sovereignty by the US anyway.

1. Unlimited and potentially permanent duration of the lease

2. US eminent domain on lease

3. US violation of lease terms

4. Cuban refusal to cash our rent checks
v. Detaining Combatants In the past—
1. Why try enemy combatants in military court?

a. You might not have courts at the battle field.

b. Don’t want to take witnesses away from battle

2. What about occupied territories?

a. We don’t trust their courts because they are enemy courts.
3. Ex Parte Milligan—Milligan is not a resident of a rebellious state, not a prisoner of war, not in military or naval service.  Laws and usages of war can never be declared on citizens in states which have upheld the authority of the government, and where the courts are open and their process unobstructed.
a. Note that concurrence says that they wouldn’t see this as absolute, that congress could declare that the military court arrangement was ok.

4. Ex Parte Quirin—German Saboteurs.  Supreme court upheld their execution.  They landed ashore dressed in uniforms which they buried.  They were sold out by a compatriot.

a. Statutory authority for military commission if we are at war.  We havea declared war, so this is an easy question.  This would be an easy case, butfor Milligan.  

i. Milligan was a citizen, but that doesn’t distinguish the two

ii. Both were charged under laws of war

iii. Milligan was not closely affiliated with federal troops.

b. Might read Quirin as an exception for declared war over trials of person associated with military—declared war has an end so detention or trials might have ending jurisdiction.

5. Question of whether Taliban are POWs (Geneva convention kicks in if they are).

6. RH Recap

a. With statutory authority you can detain and try enemy combatants during pendency of war

b. Milligan asys if courts are open and functioning, you cannot use a military court for a US citizen if not affiliated w/ a foreign gov’t.

7. Military Order of November 13, 2001—authorizes military detention of anyone, not a US citizen, whom the president deems to be an international terrorist or has harbored one.  7(b)(2) mirrors Roosevelt’s language in trying to deny Habeas without saying that he is denying habeas.
8. Do we need a declared war? 

a. Advantage that you can define the scope and the enemy.

b. But congress can authorize imperfect war without formal declaration.
vi. Detaining Combatants Today
1. Hamdi v. Rumsfeld—(4th Cir)—Yaser Hamdi is an American citizen allegedly caught in the battlefield in Afghanistan.  Because it is undisputed that Hamdi was captured in a zone of active combat in the theatre of conflict, we hold that the submitted declaration is a sufficient basis upon which to conclude that the Commander in Chief has constitutionally detained Hamdi pursuant to the war powers entrusted to him by the United States Constitution. [CAJUN TALIBAN] [A key is that this is an American captured abroad, NOT on American soil]
a. The power to detain those captured in armed struggle is included in the commander in chief power.

b. No textual role for the judiciary in war powers cases.

c. The detention of US citizens must be subject to review (even in these cases)

d. Cites the two main aims of detaining enemy combatants:

i. Prevents them from rejoiing the fight

ii. Keeps commanders on the other side of the world from having to waste resources to testify

e. Hamdi’s non-detention act argument—

i. Court holds first that Congress has authorized the detention because allowed the sue of all necessary and appropriate force…against persons aiding the people responsible for 9-11.
ii. Congress authorized funs for prisoners of war.

iii. Court says non-detention act was to prevent further internment camps, not to stop the US from capturing prisoners of war.

f. Hamdi’s Geneva Convention argument—(right to be named a belligerent by a competent tribunal)

i. Coutr says that Geneva Convention is not self executing, no private right of action.
ii. Court says that distinction between lawful and unlawful combatants does not matter as long as the detention is going on during war time.
g. Court’s analysis of authority for detention—

i. Gov’t cites war power—court says this is a differential review and should not be set aside without clear conviction that they conflict with the constitution or statutes

ii. Court says that we should not review Mobbs affidavit (outlining gov’t reasons for detentions) as if it were being used in a criminal trial.

h. Hamdi’s claim that the hostilities have ended—

i. Court rejects and questions whether it is justiciable.

2. Padilla v. Bush—Padilla arrested on material witness statute by DOJ and held in US.He was then moved to military detention because the president named him an enemy combatant.  Once he was moved into military custody, his lawyer was not allowed to meet with him.  Padilla was American born and was the “Dirty Bomber.”
3. Padilla v. Rumsfeld—(2d Cir)—
a. Government first contends that Jurisdiction is wrong, the Rumsfeld is not the custodian, and that the real custodian is the Commander of the brig in S.C.  Thus jurisdiction is not proper in the second circuit, should be sent to the fourth.  COURT HOLDS THAT RUMSFELD IS A PROPER RESPONDENT because only he could tell the president that detention of Padilla is no longer necessary.
b. Power to detain Padilla—

i. Gov’t maintains that the power to detain comes from War Power and more directly from the authorization to use force, which specifically meets the requirements of §4001(a), the non-detention act.  Also, the fact that funds are allocated for military detentions leads the government to believe it has been authorized.
ii. Steel Seizure Analysis—Absent express congressional authorization, the CIC powers do not support Padilla’s confinement.
1. Court notes that Quirin does not govern this case because the court then didn’t have to deal with the non-detention act.

2. Padilla does not concede as Quirrin δ’s did that he was an enemy combatant.

3. Court says that Prize Cases can not be read broadly enough to encompass what the government wants to do here.  They dealt with property, not people.

4. Court reads non-detention act broadly to require expressed authorization of detention.

5. Court holds that the Joint resolution does not have the “clear” and “unmistakable” language required by Endo (no more restraint on liberty than was clearly indicated)

6. Authorization of funds also fails the Endo test.
iii. Holdings:

1. In the domestic context, President’s inherent constitutional authorities do not extend to the detention as an enemy combatant of a US citizen seized within this country and away from the zone of combat.
2. non-detention act prohibits detention of Americans without express congressional authorization.

4. Could the non-detention act be read with the posse comitatus to require express and specific authorization for military detention?
vii. Preserving Continuity of Government by martial law
1. Ex parte Milligan—Court holds that martial law can only be declared if “the necessity [is] actual and present; the invasion real, such as effectually closes the courts and deposes the civil administration.”
2. 1955 Civil defense exercise—Eisenhower declared nationwide martial law, suspended the writ of habeas corpusand authorized military commanders to stop the functioning of local courts (simulation of Nuclear attack).

3. Without martial law, local military commanders can act in an emergency to asve lives, prevent human suffering or mitigate great property damage (used after Ok. City bombing).
4. Continuity of government—there is a clear line of succession, but there is question about president’s inability to serve.  

a. XXV amendment says that president can send a not to Congress putting the VP in charge while he is incapacitated

b. Vice president with majority of cabinet heads can certify that president is unable to discharge his duties of office.
d. Trying Terrorists

i. Prosecutors’ Use of Secret Evidence
1. American-Arab Anti-Discrimination Committee v. Reno—use of classified information in INS trial.

a. Due Process Challenge—government claims that reliance on undisclosed information to determine legalization satisfies the demands of due process.

i. Matthews Balancing test—balance

1. private interest affected by the government action—aliens residing in Us for more than 10 yrs have a strong interest in maintaining their homes.
2. risk of erroneous deprivation of that interest through the procedures the government is using, as well as the probable value of additional or substitute procedures—use of classified information impairs adversarial system and violates due process due to high risk of error.
3. Government’s interest in the action and avoiding the burden the additional or substitute procedures would impose—only the most extraordinary circumstances could support one sided process.
ii. Defendants’ Use of (and Access to) Secret Evidence
1. US v. Lee—CIPA

a. CIPA (Classified Information Procedures Act)

i. Defense must file a notice describing any classified information that is reasonably believes it will use at trial

ii. Prosecution may request in camera hearing for determination of use relevance and admissibility of defense evidence.

iii. If government says that evidence is admissible:

1. government may move to substitute unclassified facts

2. government may move to present an unclassified summary of the facts in the form of an admission

iv. Court could grant either of these motions if the substitute will grant substantially the same ability as would disclosure of the classified information

v. If the court does not authorize substitution, the government can still withhold the information but the court may do one of the following:

1. dismiss the entire indictment or specific counts

2. find against the prosecution on any issue to which the information relates

3. strike or preclude the testimony of particular government witnesses.
b. Constituionality of CIPA
i. Privilege against self incrimination claim—δ claims that this infringes on his right to remain silent until he decides to testify—court rejects this and says that revealing evidence of defenses pre-trial is not unprecedented

ii. Confrontation challenge—says that π would be able to blunt δ’s case by catering its case in chief accordingly—court rejects this as well.
2. Greymail—government must disclose or dismiss.
3. CIPA might be read to narrow discovery for δ’s in criminal trial to the point that they don’t need to turn over classified items.

a. Jencks normally requires all statements you have made that government has in its possession to be discovered.
4. US v. Moussaoui—Moussouai  was a Brit capture din the US as part of the World Trade Center conspiracy.  He sought to have Bin al-Shibh deposed to develop exculpatory evidence.  Al-Shibh was being held after being captured in Pakistan.  Court held that CIPA required the interview between the two men.  Gov’t did not comply, but appealed.
5. Gov’t argues that Johnson stands for the proposition that court cannot reach al-Shibh because it lacks jurisdiction.  Question is whether gov’t can still go forward. 
iii. Trying Terrorists in Secret
1. Detroit Free Press v. Ashcroft (6th Cir)—

a. The constitution meaningfully limits non-substantive immigration laws

b. Is the press afforded a first amendment right of access to deportation hearings?

i. Richmond Newspaper test—experience/logic

1. experience—deportation proceedings have been historically open to the public.

2. Logic—court holds that public access enhances the quality of deportation proceedings

a. Check on executive to make sure proceedings are fair

b. Ensures gov’t does not make mistakes

c. Cathartic effect after 9-11

d. Enhances perception of equity and fairness

c. Strict Scrutiny standard—denial of right is due to a compelling interest and is narrowly tailored to suit that interest

i. Creppy directive is not narrowly tailored.  It does not require particularized findings and gives no reason why the closure cannot be done on a case by case basis.
1. Nothing prevents deportee from disclosing information (so underinclusive)

2. overinclusive because some of the information could be protected by protective orders or in camera review.
2. North Jersey Media Group v. Ashcroft (3d Cir)—court again applies Richmond Newspapers

a. Experience
i. Court holds that many administrative proceedings have been closed in the past.  Further in the specific  context of deportation hearings, the court holds that tradition is too recent and inconsistent to be precedential
b. Logic—

i. Court holds that a weak experience prong dooms the logic prong.
iv. Trying Terrorists By Military Commissions

1. Military commission procedures—UCMJ adopts many rights, but there is a question of whether 5th and 6th amendments apply

2. some stuff about trying in foreign courts on page 906.
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