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ORIGINAL UNDERSTANDING
NATIONAL SECURITY POWERS IN THE CONSTITUTIONAL TEXT

· Congress’ Power:

· Authority to declare war; grant letters of Marque and Reprisal, and make rules concerning captures on land and water

· Power to raise and support the armed forces

· Regulate commerce with foreign nations

· Provide for the militia

· Call forth to execute the laws of the Union

· Suppress Insurrections and repel invasions

· To make laws which shall be necessary and proper for executing any power conferred by the constitution

· Presidential Power:

· Designated Commander In Chief (CinC)
· Command the armed forces only when they are called into the service of the US
· Take care that laws be faithfully executed
· Appoint and receive ambassadors and ministers
· To make treaties (shared with Senate)
· Judiciary Power:
· Article III, Section 3 crime of treason

· We can’t divine framers’ intent from text alone, because the President and Judiciary have both played major roles in national security.

· Usually the overlapping is resolved by cooperation by the three branches; President’s tendency to seek autonomy is reigned in by Congress’ power over appropriations, Declaration of War, etc.

· Articles I and II assign OVERLAPPING FUNCTIONS:

· President becomes legislator of sorts when recommending to Congress such measures as he shall judge necessary and expedient concerning bills and resolutions.

· Congress can tax fro defense and direct how monies are spent, but the President may argue that the take care clause permits him to act alone in an emergency (using funds from the Treasury.

·  President is required to give Congress information from time to time.

· CinC power could be read to enable the President to use the military to defend against attack on the US, or “engage in war if actually invaded or in such imminent danger as will not admit delay.”

· Text is not precise:
· Congress ( What does it mean to declare war?

· Congress ( Should “Declare War” be read to give Congress merely a right to recognize an existing state of war?

· President ( CinC power could be narrow with no policy-making authority, and regulate President to first general; but broader power could expand CinC to include all military actions not given to Congress.

· Text fails altogether to prescribe or allocate power over some important areas of NS.

· Can’t suspend writ of Habeas Corpus unless rebellion or invasion of public safety so requires it.

· Pre-Constitutional History and Political Theory in Europe

· Since we can’t tell by text alone what the intent was, we can look at the history surrounding the framers to see what they meant.

· John Locke- the good of society requires that things be left to the discretion of the executive because the legislature can’t foresee what’s going to happen… it’s for the public good. 

· Separation of Powers- the theory of separation assigned different powers to different institutions and persons in government in order to forestall tyranny, to promote the government’s legitimacy and to make government more efficient.

· American Experience Prior to 1787

· The influences from Europe and the Brits are secondary to the experience of the framers during the revolutionary war. 

· Most of the colonies subordinated the executive to the legislature… gave most of the power to governors, etc. 

· Although great power from First Continental Congress, still realized that exigencies of war were beyond legislature’s capacity to manage. 

· Too many problems so therefore urged strengthening of the executive. 

· Their experience with the British Military led the framers to create a standing army that was largely controlled by the legislature through appropriations.

THE FRAMERS’ VIEW
· The Framers’ views inform our analysis of what powers are committed by the Constitution to each branch.
· Constitutional Convention
· Goal was to strengthen national gov’t

· Wanted to create an executive that was more than mere agent of the legislature

· Constructed an executive branch that would be unitary and independent; vested with considerable authority

· Ratification

· There is evidence that CinC was viewed narrowly.

· NO ratifier argued that the President had unilateral power to engage in hostilities without congressional approval in the absence of sudden attack.

SHARED POWERS & SEPARATION OF POWERS

· Executive orders are allowed, UNLESS they violate a statute that Congress has already passed (if Congress has occupied field).
· Youngtown Sheet & Tube v. Sawyer / aka Steel Seizure (US 1952)
· Issue: To decide whether President was acting within his constitutional power then he issued an order directing the Secretary of Commerce to take possession of and operate nation’s steel mills.

· Gov’t argues that Pres action is necessary to avoid national catastrophe.

· Key here is that Congress had taken action; 1947 statute required Pres to report to Congress if needed to seize.

· Pres authority for the order has to come from Constitution of Congress itself.

· Held, (by Black, writing for court) No power to seize in either CinC power or constitution, therefore seizure order can’t stand.

· Frankfurt concurrence:

· Prior statutes by Congress EXPRESSLY stated that Pres has to report to Congress if he wanted to seize.  

· Pres can’t ignore specific limitation of seizure statutes; can’t disregard limitation put upon seizure y 1947 Act.

· Douglas concurrence:

· Says the seizure is a taking.

· If Congress has spoken (occupied the field), then any contrary order is unconstitutional.

· Jackson concurrence: (3 AREAS of PRES POWER)

(1) When Pres acts pursuant to express or implied authorization of Congress, power is at a max

(2) When Pres acts in the absence of either Congressional grant or denial of authority, he can only rely on independent powers.   Congressional inertia, indifference, or acquiescence enables Pres to take responsibility.

(3) When Pres takes measures incompatible with the expressed or implied will of Congress his power is at its lowest ebb.

· “The military powers of the C in C were not to supersede representative government of internal affairs seems obvious from the Constitution and from elementary American history”.

· “We may say that power to legislate for emergencies belongs in the hands of Congress but only Congress itself can prevent power from slipping through its fingers”

· Burton: 

· No such power available to him under the present circumstances. There is no imminent invasion or attack. Nor is it military command in cinc 

· Clark: 

· the constitution does grant to the president extensive authority in times of grand and imperative national emergency. “I conclude that where Congress has laid down specific procedures to deal with the type of crisis confronting the president must follow those procedures in meeting the crisis.”

· Vinson, Reed, and Minton: 

· These are extraordinary times! “Whatever the extent of president during tranquil times his purpose disclosed on this record is to faithfully execute the laws by acting in an emergency to maintain the status quo, thereby preventing the collapse of the legislative programs until Congress could act.”

· Held, Executive orders are permissive UNLESS it violates a statute that Congress has already passed. 

Summary of Justices:
	
	Commander in Chief
	Emergency
	Executive Pwr/ Take Care Vestiture 

	Black
	Not in the theater of war – cannot invoke c of c when not at war. 
	
	

	Douglas
	
	
	

	FF
	Declaration of war makes a difference. 
	Seems to believe in an emergency authority on narrow conditions based on short explicitly temporary period to be terminated automatically unless congressional approval were given. 
	The absence of statutory authority completely fatal?

By consistent and long lasting practice— acquiescence by congress—then there is now CONSTITUTIONAL CUSTOM

Yet in this case not consistent… have to declare war… 

	Jackson
	Rejects it here--- Broad range of war power not the specific declaration of war. Most of the war pwr is split. 
	Get a law! Then that would work. If not then let the congress delegate in advance. Skeptical that beyond that has emergency authority 
	When present acts when congress has not acted at all. If congress acquiescence then can act. 

	Burton
	No.  Did not follow the procedure as outlined by congress. 
	Only in catastrophic situations. But in this case no. 
	

	Clark
	
	
	

	V,R,TM
	
	Depending on the gravity of the situation but only if congress hasn’t already occupied the field and set the limits. 
	 Has unique responsibility to execute the entire mass of legislation… has to do the best he can with inconsistencies.  Has to take care that laws are faithfully executed.


· Presidential Lawmaking & Nondelegation Doctrine
· Possibility Pres can lawmake from gov’t necessity, in theory.

· In Practice, courts have upheld Pres lawmaking when Congress doesn’t occupy the field. (when he takes initiative and goes first!

· Usually, Pres role is to execute laws that are made.

· Usual form of Pres law is Executive Order.

· Presidential NS laws take the form of National Security Decision Directive (NSD), or Presidential Decision Directive (PDD).  (Label varied depending on administration.)

· Executive orders and proclamations have to be published in the Federal Register while NSDs are not.

· Pres law can also take the form of regulations or legislative rules in the Exec Branch.
· Nondelegation doctrine: Congress can’t delegate away essential functions.

· Must ask: What are essential functions? Do laws governing foreign countries fall into this category?

· See US v. Curtiss-Wright, where court upheld Congressional delegation of authority to Pres that dealt with foreign relations.

· Executive Custom and Congressional Acquiescence

· “The court has admitted in other contexts that it “walks on quicksand when it tries to find in the absence of legislation a controlling legal principal.”
· Acquiescence / Custom:
· Systematic, unbroken, executive practice, long pursued to the knowledge of Congress and never questioned.

· Engaged in by Pres who have also sworn to uphold Constitution, making it as though the exercise of the power may be treated as an executive power vested in Pres by Constitution.

· A consistent Executive action or Exec construction of specified grant of delegated authority that Congress knows about and does nothing about may confer implied statutory authority on the executive.
· Custom – unbroken chain of Presidential practice

· Acquiescence – Congress knows, and fails to object or interfere.

· Inherent of Aggregate Powers in Emergencies

· Inherent v. Implied Powers
· When deciding SOP challenge to action of a branch, court must first decide whether a branch has “acted outside of the constitutionally prescribed means of conduct or has wielded power that is demonstrably and uniquely committed to another branch”

· If so, then action is UNCONSTITUTIONAL, and no further consideration of its effects on the other branches or justifications is necessary.

· If not, then the court must consider whether the acting branch has exercised power in such a way that it disrupts the functioning of one or both branches, and weighs that disruption against the asserted need for such exercise of power.

· Public Citizen v. USDOJ

· P sued the DOJ, for public disclosure of discussions between the DOJ and the ABA regarding federal judge nominations under the FACA (Federal Advisory Committee Act)

· Held,

· Application of FACA would directly interfere with Pres’s exclusive responsibility to nominate federal judges.

· Pres’s power to nominate principle officers falls within the line of cases where a balancing test is not appropriate.  

· Kennedy would have reached the constitutional question; he employed a balancing test to ask whether the statute at issue prevents Pres from accomplishing his constitutional authority.

· Court declined to balance in this case, because “where a power has been committed to a particular branch of the gov’t in the test of the constitution, the balance already has been struck by the Constitution itself. 
PRESIDENT’S NATIONAL SECURITY POWERS 
· Three areas for Pres to have NS Power:

(1) foreign relations power

(2) CinC power

(3) Emergency power

PRESIDENT’S FOREIGN RELATION POWER

· President has some inherent authority to act and issue laws relating to foreign affairs.
· Congressional delegation of authority to Pres to legislate w/r/t foreign affairs is constitutional.

· US v. Curtiss-Wright Corp (US 1936)
· D conspired to sell arms of war to Bolivia (country engaged in armed conflict in Chaco), in violation of JR of Congress approved in 1934 and proclamation issued on same day by the President.

· JR states, “If the Pres finds that prohibition of sales of arms will contribute to peace between countries and makes a proclamation to that effect, then it will be unlawful to sell, except under such limitations and exceptions as the Pres prescribes any arms and munitions . . .”

· Pres issued a proclamation to that effect.

· Issue: whether Congress was allowed to delegate their lawmaking power.

· Ct states that if JR had related solely to domestic affairs, then it may have been an unlawful delegation of legislative power to the Exec.

· BUT, the aim of JR was for a situation relating to FOREIGN AFFAIRS, and therefore the delegation was constitutional.
· Pres authority in foreign affairs:

· Makes treaties with help of Senate, but he alone negotiates.

· “Pres is SOLE ORGAN of the nation in its external relations, and its sole representative with foreign nations,” quoting Marshall in 1800.

· Pres may be “sole organ”, but not exclusive organ in the area of foreign affairs; whatever Pres does is still subject to Constitution.

· Court wants to avoid embarrassment internationally.

· Practical / Functional reasons that Congress is allowed to delegate loosely in this situation:

· Pres has inherent authority to begin with.  Pres has inherent authority as the head of the nation / sovereign, as a historical matter, and doesn’t come from delegation from Congress or the states (because they never had the power to begin with).
· There is the idea that we need a single voice when interacting with foreign countries.

· Necessity / Information Access Congress doesn’t know as must; doesn’t have access to same information Pres has, some of which is secret.  Pres has comparative advantage, and Congress should only loosely guide Pres.
· Flexibility & Speed.  There’s special need for flexibility in the area of foreign affairs.  Can’t predict what’s going to happen. 

· Held, 

· Pres has some inherent power given to him by the Constitution.

· Congress has to delegate some foreign relations authority as a matter of necessity.

· Curtiss-Wright has been used by Exec Branch to argue that it’s within authority of Pres to conduct secret activities and conduct secret negotiations that further the foreign policy goals of the US.  
· “Curtiss-Wright, so I’m Right.”

· “Sole Organ” language is often quoted.

· Case cited as preeminent case on Pres’ plenary power.

· HOWEVER, it is important to note that his actual authority was rooted in Congress’ power.  (They expressly delegated the authority to him).
· Congress can delegate legislative power to Pres as long as they provide some standards for Pres to follow.  

· There needs to be political accountability. 

PRESIDENT’S COMMANDER IN CHIEF POWER 

· Pres’ CinC power includes:

(1) Power to make war when war is thrust upon us (repel the attack / power of self defense)

a. This may be limited to a proportional response due to common sense and international law; but this is an open question.

(2) P has tactile command authority to tell troops where to go.

(3) P can respond to force with force (PROPORTIONATE force)

· Pres’ core authority is command authority, and therefore that may be beyond Congress’ reach.

· Even during time of hostilities, President’s orders CANNOT SUPERCEDE ACT OF CONGRESS.
· If Congress has set out limits in a use of force statute, Pres must follow them.

· If Congress has OCCUPIED THE FIELD with legislation, President can’t change the legislation or add to it.

· Little v. Barreme (US 1804) (Marshall for majority)
· Facts:

· During hostilities between US and France, Act passed to suspend intercourse between 2 countries; Original proclamation was to prevent ships from going TO French ports.

· Statute was very specific.

· Captain Little intercepted a Danish ship (the Flying Fish) coming FROM a French, port in accordance with President’s instruction to seize ships going TO or FROM French ports.
· Court says that the power to seize ships doesn’t come from Constitution, so it must have come from a Congressional Act.  Act only said there was power to seize ships goint to French ports. 
· Held, Presidential orders to seize ship coming from France does NOT insulate / exculpate Captain from trespass action.

· Congress had OCCUPIED THE FIELD by passing specific statute about what ships could be seized.

· If Congress hadn’t specified exactly what ships could be seized, Pres arguable could have, because it wouldn’t conflict with existing law.

· But Congress was very specific, so Pred has nothing left to do but carry out that existing law.

· Pres can’t make his own addition to the law, so his discretion is NOT entirely unfettered as CinC.

· President’s orders CANNOT SUPERCEDE ACT OF CONGRESS.

· Pres’ instructions can’t legalize an act that would otherwise be illegal (seizure of the ship).

· Court said Little’s action was unlawful, but later indemnified him.
· Pres’ duty and power during time of war is purely military; he can’t use time of war to expand the boundaries of the nation. (Fleming v. Page, US 1851)

· In Fleming v. Page, the unanimous Court held that military occupation of Mexican port by order of the Pres during Congressionally declared Mexican war did NOT annex it to the US.

· Pres has power to meet and respond to a crisis by whatever means he sees necessary (Prize Cases).

· President has inherent authority to act in times of war , and to respond to attacks without a formal declaration of war.  (Prize Cases). 

· There can be a state of war, even if it is undeclared, that gives Pres power to exercise certain emergency and CinC authorities (Prize Cases).

· Pres need not await a formal declaration of war or any other authorization by Congress before responding militarily to an attack. (Prize Cases).

· Prize Cases (US 1863)

· While Congress in recess, Pres. Lincoln issued proclamation stating that a blockade would be advisable, and provided that in certain circumstances vessels could be seized for prize.  
· If there is a war, Pres has a right to blockade.
· Issue in this case is legality of the Proclamation, based on whether a state of war existed to justify the seizure of vessels to subdue a hostile force.

· Civil was WAS an actual war, even though Lincoln had no prior declaration from Congress; there was an attack, so their didn’t need to be a declaration of war in order to respond.
· Pres has power to meet and respond to a crisis by whatever means he sees necessary.

· He has right to repel attacks.

· Held, 

· Pres doesn’t have to wait for Congress to convene to declare war.

· Once war exists, Pres has a lot of authority as CinC to resist with (proportionate) force.

· Congress later gave its blessing to Lincoln after the fact (RATIFICATION).

· Therefore, under a more limited reading of the case, it doesn’t rest solely on Presidential power, because Congress approved of his actions after the fact.

· Dissent (4 Justices):

· Strongly believes that there cannot be a war without express and prior delegation by Congress.

· Congress alone has power to declare war, and until they do, Pres has no power to take property from citizens.

· Berdahl’s summary of CinC powers:

· In a time of war, Pres has absolute authority as to where war is conducted, how forces should be used, for what purposes, manner, and extent of participation, and withdrawal.

· Truman said, “Pres, who is CinC, and who represents the interests of all the people, must be able to act all times to meet any sudden threat to the nation’s security.”

· Note – Under international law, response to an attack must be PROPORTIONATE.

PRESIDENT’S EMERGENCY POWER 
· Pres has inherent authority to act in an emergency.
· Take Care clause implies a power for the President to take certain actions without statutory authority. (In re Neagle)

· If Congress says NOTHING, Pres can do what he feels is necessary under his implied powers in an emergency.  But if Congress says NO, then Pres can’t ignore express mandate of Congress. (Neagle)

· In re Neagle (US 1890)

· Facts:
· Terry is after Justice Fields, so Fields is assigned US Marshall Neagle for protection.

· Neagle shot and killed Terry when he was attacking Fields, and he is arrested.

· Seeks writ of HC, but statute says he has to be acting pursuant to federal law.

· There is no statute to show Neagle was doing his duty.

· But there was a statute saying US Marshalls can do what state officers can do.

· Held,

· Even without statute, pres has ability to protect someone who is acting on governmental business.  This ability is inferred.

· Pres must have ability to protect operations of the country.

· Court said there is an implied power that comes from the Pres’ take care clause. (so action would be authorized even without the statute).
· Court doesn’t doubt power of Pres to protect a threatened judge. 

· There is no real law here, so Court stretches existing power to authorize action in an emergency.

· Dissent: believes Pres only has power to enforce, not make the laws.  Judge protection must come from Congress / legislation, and there was none here.  Pres has no fallback constitutional authority under Art II.
· Remarkable that there are dissenters in this case, because they are saying there is no law saying that Marshalls can protect them!

· This is an obscure opinion that leaves Pres with inherent authority.

· Possible limits on Pres authority based on this case:

· If Congress gets there first, then Pres can’t.

· Pres can be reactive instead of proactive; set up protection for Justice Fields because of exigent circumstances.

· This case seems to say opposite of Steel Seizure—Pres can make law when in state of emergency in order to protect environment.  However since there is a relevant statute in this case, precedent is a little clouded.

· Neagle and Little set forth 2 different approaches to emergencies:

· They can be reconciled because in Little, Congress had acted, and occupied the field, whereas in Neagle, Congress hadn’t.

· Congress’ acquiescence may be enough to give President authority for certain actions, even if there is no statute explicitly giving Pres that authority. (Dames & Moore v. Regan, US 1981)
· For Congress’ acquiescence to give Pres authority, Congress must have knowledge, and practice must be long-standing.  Congress must acquiesce—not merely be silent.  (Dames & Moore v. Regan, US 1981)
· Elements court would require for authority by acquiescence:

· Practice of claims settlement

· Long standing and frequent

· Congress has notice

· Acquiescence & Collateral Legislation

· Dames & Moore v. Regan (US 1981)

· Facts:

· Carter tried to settle hostage crisis in Tehran, using IEEPA (International Emergency Economic Powers Act of 1976)

· Declared National emergency in 1979 and blocked removal or transfer of Iranian assets. 

· D&M sued Iranian defendants for breach of K and obtained prejudgment attachment of Iranian assets. 

· Carter issues Exec order to nullify all claims against Iran (Iranians will get funds unfrozen; effectively this suspends claims pending in American courts.).  
· Purpose of the Exec order was to settle the hostage deal; it was not a Treaty. 

· Possible sources of Presidential Authority for this action– 

· IEEPA – which was outgrowth of Trading with the Enemy Act.  

· This gave Pres power to seize assets during an emergency.  

· First Pres has to declare national emergency (which requires notice to Congress)

· National Emergencies Act – 

· Have to give Congress notice of a declaration of Emergency. 

· Act cancelled out all existing National Emergencies. 

· Act resulted form Nizon’s use of pre-civil war Feed and Forage Act of 1961 (intended to provide fodder for cavalry horses) in order to fund secret attack on Cambodia.  Nixon had based his action on national emergencies dating back to 1933 that were never revoked.

· Emergencies by dfn are unpredictable; Courts usually deem it a political question.

· Hostage Act of 1868– 

· Congress retained power to declare war but gave pres everything else. 

· Allows pres to use means he things necessary to obtain / effectuate release of hostages, short of war.

· Court does NOT find that this act covers Carter’s actions because they don’t fit the Congressional purpose.

· In this case, citizenship was NOT being ignored; hostages were being held precisely because of their American citizenship.

· Held, Carter’s actions are constitutional.
· Where the settlement of claims has been determined to be a necessary incident to the resolution of a major foreign policy dispute between our country and another, and where, as here, we can conclude that Congress acquiesced in the President’s action, we are not prepared to say that the President lacks the power to settle such claims.
· IEEPA and National Emergencies Act taken together, while they are not specific permission, seem to give Pres the power to act in this emergency.
· (This seems to be a case of Congress passing the buck of authority to the Pres).

· Crucial to court’s decision if that Congress implicitly approved practice of claim settlement by executive agreements.  By creating procedure to implement further settlement agreements, Congress placed stamp of approval on agreements.

· Pres has been settling claims for century and a half; all by executive agreement, and Congress was aware of them.  

· This is acquiescence beyond mere silence.  

· Takeaway – Without a statute, Congress may acquiesce to presidential practices, but the PREDICATE is pretty stiff; Pres must have had to do it often, and Congress acquiesced through something other than mere silence.

· President is the sole and exclusive judge of whether an exigency has arisen. (Martin v. Mott, US 1813)
· Martin v. Mott was decided under a statute that delegated to the Pres power to act defensively and call forth militia to repel an invasion.

· In re Debs (US 1895) – Pres enjoined Pullman strike on his own authority on the ground that it threatened transportation of the mails.  Court upheld an injunction, saying that “strong arm of national gov’t” may be used to protect commerce and the mail.

· Lincoln’s justification for the Emancipation Proclamation was that to save the constitution, he had to first save the nation, even if by unconstitutional means.

EXECUTIVE PRIVILEGE

· Executive privilege refers to a group of exec branch justifications for resisting disclosure of information to public or other branches.

(1) Info may be state secrets, disclosure of which would jeopardize nation’s security.

(2) Info consisting of informers or status of ongoing crim investigations, which would jeopardize law enforcement.

(3) Info consisting of intrabranch deliberative communications, disclosure of which would chill candor and usefulness of communications. (Those communications leading to the decision, but not the decision itself.)

(4) To preserve the confidentiality of Presidential communications.

· First 3 justifications have been incorporated into exemptions that justify agency withholding of info requested under FOIA.

· Conflicts between Congress and Exec branch about info are almost invariable resolved through negotiation.

· Presidential Communications privilege – applies to decisions of Pres.  

· Nixon cases suggest this may be hard to surmount.

· Deliberative Process Privilege – applies to decisions of executive officials.

· Both Pres communications priv and deliberative process priv are designed to protect exec branch decisionmaking.

· With each, courts must balance the public interest at stake with the need of the party seeking the privilege.

· When Pres acts unconstitutionally, Congress has sanction of impeachment, and people have sanction of the ballot; neither may be practical sanctions.

· Congress also has option of ratifying Pres acts that were statutorily unauthorized when taken.

LIMITS on EXECUTIVE POWER

· Text of constitution itself

· When Congress has spoken / “occupied the field”

· Congressional purse strings

· Federal agencies can only use appropriated funds, because their activities are only authorized to the extend to their appropriations.

· “Congress in making appropriations has the power and authority not only to designate the purpose of the appropriation but also the terms and conditions under which the executive department…may expend such appropriations. It is a matter solely in the hands of Congress and is  the plain and explicitly duty of the executive branch to comply with the same” (Spaulding v. Douglas)
· Congress has often used its defense appropriations power to control national security policy, particularly since WW II. The Investigatory Power

· Limits on Presidential Power in a DECLARED / formal war:

· International law of War

· Limits based in the Congressional declaration or use of force resolution

· Pres power may be limited to the theatre of war (Steel Seizure – Pres can’t seize domestic property without act of Congress)

· Financial constraints imposed by Congress 

· Although Congress arguably can’t control tactics; that would interfere with CinC power.

CONGRESS’ NATIONAL SECURITY POWERS
· Unlike the President, Congress is vested by the Constitution with a host of specific foreign affairs and war powers. The courts typically review national security legislation from the perspective pf the “aggregate” congressional war powers. (Lichtner v. US)

DECLARING WAR
· C gives Congress the power to declare war.

· Historically, all declarations of war have been really broad. 

· See 9/18 resolution for broad language of a use of force statute.
· There hasn’t been a declaration of war since 1948; declarations may be obsolete.

· Lawful ways of getting into armed conflict:

· Defensive War
· Mostly power of the President to respond and repel attacks.

· Congress can recognize a “state of war” by virtue of an attack on US.
· i.e. in 1942, Romania declared war on US, and Congress took notice of the war.

· Congress eventually must get involved through appropriations.  They cannot appropriate for more than 2 years, so must stay involved.

· Example: War with France; Imperfect war by statute; limited/partial war on the high seas that gradually escalated. Congress set strategic limits and President made tactical decisions within those limits.

· Use of Force Statute
· This giver Pres narrower authority to use force

· Triggers fewer standby authorities

· Provides for more limited war

· If it’s a use of force statute, it must be presented to Pres. Any statute authorizing Pres to use force
· Only way war has been used since WW2.
· See 9/18 JR below.  This is law, because it was presented to Pres for signature.

· Sub-Legislative Acts (Simple Resolutions / Sense of Congress Resolutions) 
· This is a majority act of one house.

· An incomplete legislative act, but lets us know that Congress acquiesced.

· Each house can do one separately, but without the same text and presentation, it isn’t law. 
· Concurrent resolutions are not law, b/c not presented to Pres.

· These are half-ass legislative efforts, and don’t satisfy Art I.

· These may help discern Congressional intent when coupled with appropriations statute, or seen as approval of Presidential action (evidence of acquiescence)

· Appropriations / Selective Service Statute
· If Congress appropriates $, it may imply approval / authorization to go to war.
· ½ way through Vietnam war, Congress w/drew Gulf of Tonkin resolution, but continued to appropriate $ and extend the draft.

· Orlando v. Laird (2nd Cir. 1971)

· Court found Congressional authorization for Vietnam war in military appropriations and selective service statutes.

· Downside of inferring war from these things:

· Possibility of misconstruing defense spending; need for more specific authorization, unless it says something like, “appropriation for combat in SE Asia”

· Appropriations may not be voluntarily enacted (Congress any politically viable choice.)  Although this would still be valid because passed by Congress.
· Congress is not accountable; accountability is one of benefits of formal declaration of war.

· If Pres infers authority and it goes bad, who to blame?

· Even with a use of force stature, if it is ambiguous it may also create an accountability issue.

· Treaty
· Goes into effect with 2/3 vote of Senate after it’s submitted by Pres.

· Examples:

· NATO-type treaty – “Attach on one is an attach on all” ( in this case, it would be treated as a defensive war.

· UN Security Council – Allowing use of force in Iraq for invading Kuwait.

· Treaties MUST Be followed by Pres—it is obligatory.  

· BUT if the treaty is a substitute for declaration of war, it may violate bicameralism requirement of Constitution, because declaration must be passed by both houses, and treaties are only passed by the Senate.

· Framers voted down a proposal for only the Senate to declare war. 

· Silence
· Congress can acquiesce through silence; some say this is a way to go to war, and others disagree.

· Problem with this is no accountability to Congress.  Congress can disclaim responsibility if it goes bad.

· If Congress doesn’t like how something’s going, they can cut off funding, although this isn’t very practical (seen as abandoning the troops; this was one of problems during Vietnam).

· Declaration of War
· In a formal declaration of war, both houses have to pass it, but there is some academic debate about whether or not it needs to be presented to the President.
· However, there is nothing in Art I that says that a declaration is different than any other kind of legislation, so arguably, it must be presented to Pres.

· No one has formally declared war in last 50 years, but US has been involved in 280 exercises of force since then! 

· This robs Congress of some power. 

· Pres can exercise military might without Congressional approval.

· Formal declarations of war have always formerly been against sovereign states.

· Effects of Declaration of War:
· Gives notice to neutrals of existence of hostilities

· Activates certain rights and obligations of neutrals and belligerents under int’l law

· Congress authorizes Pres to activate military, which is unlimited except for the rules of war.
· Pres can:

· Take land for military purposes

· Commandeer private production lines for war manufacturing

· Take control of private transportation for war transport

· Sequester, hold, and dispose of enemy property

· Can fire on enemies without violating Int’l law.

· Triggers standby statutory authorities not otherwise avail to Pres, including:

· Alien Enemy Act (1994)
· Pres can round up all male citizens > age 14 of hostile nation for duration of the war.
· These people are subject to summary arrest, internment, and deportation.

· This is a domestic legal authority.

· In most recent case with Taliban, we haven’t declared a war and aren’t fighting a country.

· Trading with the Enemy Act (1994)
· Enables Pres to regulate or prohibit commerce with an enemy state of its citizens after Congress has declared war or existence of a state of war.

· There are dozens of others as well.

· There is argument that declaration of war is now obsolete – only a juridical act, just to trigger certain consequential legal results.

· This would leave decision to go to war entirely to Pres.

· But this is hard to square with intent of the framers.

· They were worried about decision to use force, not just the legal consequences.

· Even if war isn’t declared, Congress must step in to provide money. 

· So Congress will always step into an undeclared war if it goes on long enough.

· Should we have declared war on terrorists?

· Maybe not, because that would allow pres to use force wherever they may be found.

· Also, may not want to trigger all of the statutory authorities that come with a declaration of war.

· Usually, Congress uses “USE OF FORCE” statute, rather than a declaration of war. (9/18 JR)

· This giver Pres narrower authority to use force

· Triggers fewer standby authorities

· Provides for more limited war

· If it’s a use of force statute, it must be presented to Pres. Any statute authorizing Pres to use force
· Only way war has been used since WW2.
· 9/18 JR:
· Arguably, very broad.

· Authorizes pres to “use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorizes or aided . . . or harbored such orgs or persons . . . “ [see p 99]

· However, it is limited to things related to 9/11.

· [add to this]

· Anti-Detention Act

· Meant to prevent detention similar to that of Japanese Americans during WW@. 
· Says Pres can’t detail without specific act of Congress.

· Some say that 9/18 JR satisfies this.

· Bas, Talbot, and Little – all rest on the principle that DECLARED war involves a delegation to the exec and all citizens of a general authority to commit hostilities, but an IMPERFECT was limits actions to those authorized by Congress.

· Bas v. Tingey (US 1800)

· Congress enacted succession of measures approving naval actions against France.

· Eventually, Congress authorized US public and private vessels to take any French armed vessels found on the high seas.

· Captain Tingey recaptured the Eliza, belonging to John Bas. 

· Issue – determine if the US and the French were at war, which would affect the amount of price money Tingey would receive.

· Court distinguishes between perfect and imperfect war.

· Perfect War

· Declared in form

· Whole nation at war with another

· Public war

· All members of a nation are involved.

· Imperfect War

· Hostilities more confined in nature and extent

· Thos authorized to commit hostilities act under special authority, and can go no further than that authority provides

· Majority says there is no doubt that the French were enemies, but there is no declaration of war, so this is a limited / partial war.
· Pres may have to await specific congressional authorization to execute at least some general war power.
· Brown v. US (US 1814)

· Issue is whether the declaration of War of 1812 justified seizure of Brit-owned timber in Mass. 
· Marshall (for majority) rejected the argument that pres had authority as CinC to order confiscation of property, and cited Congress’ express Constitutional power to make rules concerning capture.

· Talbot v. Seaman

· Found that Congress had authorized “partial hostilities” against France.
· Congress may authorize war without official declaration—through other statutes or appropriations.

· Orlando v. Laird (2nd Cir. 1971)

· Court found Congressional authorization for Vietnam war in military appropriations and selective service statutes.
PASSING THE BUCK: DELEGATING NATIONAL SECURITY AND EMERGENCY AUTHORITY

· Congress can delegate loosely and broadly.  (Lichter v. US; seems to say same thing as Curtis-Wright about war powers )
· Lichter v. US
· Renegotiation Act being challenged over excess profits by private contractors made during war

· Several contractors challenge constitutionality of legislation as violation of nondelegation doctrine.
· Congress has power to raise and support an army, and necessary and proper clause.  

· Held, Authority granted to Pres was a lawful delegation of administrative authority, and not unconstitutional delegation of legislative power. 

· The power to conduct a war includes the power to conduct war successfully.
· CLEAR STATEMENT RULE – Congress must make a clear statement when delegating power that affects fundamental principles / liberties found in the constitution.
· This is for accountability purposes, and so we make sure that there is a public debate so liberties aren’t taken away casually.

· Thought is that it won’t be taken as lightly is a clear statement is required; research will be done, discussions, analysis, etc.

· Congress can delegate pretty freely, but if a delegation authorizes denial of constitutional rights, Congress must state that clearly. (Greene v. McElroy)
· Greene v. McElroy

· Engineer was stripped of security clearance without due process, and claims that this is unconstitutional because it deprives him of right to confrontation and cross examination.
· Also claims that there is no authority for this kind of regime—no basis in the statute for executive authority to set up this program.

· This case was brought as a due process challenge, but NOT decided on due process grounds.

· Held, no clear statement from Congress that delegation of authority for a security clearance program allowed Pres to affect right to confrontation. 

· Court doesn’t reach question of whether the President would have this authority on his own.

TUGGING AT THE PURSE STRINGS: APPROPRIATIONS AS LIMITATIONS ON THE EXECUTIVE

· The opposite of appropriation as delegation is appropriation as a limitation. 

· US Con Art I §9, cl. 2: No money shall be drawn from the treasury but in consequence of appropriations made by law. 

· Anti-Deficiency Act: Prohibits expenditures or obligations in excess of appropriations

· Congress can also make it difficult for the President to veto the limitations by embedding them in needed appropriations bills, especially in omnibus bills that provide for funding of many different programs. 

· Congress will allocate money to the President and they can also acquiesce if they don’t disagree with the way the President is spending the funds allocated for different purposes

· Dames and Moore made a very strong argument for Congressional acquiescence. 

· Other Limitations On Congress’s Power 
· Curtiss-Wright’s Non-delegation Doctrine (Substantive limitations). Can’t delegate without having previous standards set up. Need to have standards for using authority. 

· President has some residual powers and may not need delegations.

· Court also pulls the political question doctrine and refuses to hear cases. Especially in Foreign Affairs 

· Greene case: If Congress delegates authority that violates civil rights then it needs to be specifically said that they intended to do this. 

· What can the President do to combat Congressional appropriations bill, if he thinks it’s unconstitutional other than signing it or vetoing it? 

· If he has standing he can go to court and have it declared unconstitutional. 

· Could also depend how carefully Congress has allocated the money and the President could reroute funds. 

· He could disregard the restriction as being unconstitutional. 

· Could run them out of office. (Only intended answer provided by the Constitution. 

· Could the President raise revenues and spend them on his own? Seems the least plausible of the alternatives.

LOVETT OR LEAVE IT: LIMITATIONS ON CONGRESS’ AUTHORITY

· Congress cannot constitutionally use its appropriations power in a manner that violates direct constitutional commands. 

· Lovett v. United States
· Congress attached a rider §304 onto the Wartime Urgent Deficiency Appropriation of 1943 that forbid the executive branch from paying three employees, who Congress had found guilty of “subversive activity”, their salaries unless they were reappointed with the advise and consent of the Senate. Clear example of veto-proof rider. President made a signing statement that said that he believed that it was unconstitutional. What did it prohibit? Can’t be paid for past and future actions from funds; House would not pass any appropriation without this rider attached.

· Majority did not reach the constitutional issue, the employees were entitled to recover b/c the rider left the government’s salary obligations to them wholly intact. 

· Court found that the prohibition amounted to a bill of attainder and there was no judicial tribunal that found them guilty of any crime

· Bill of attainder: “A legislative act which inflicts punishment without a judicial trial.”

· No balancing was done here b/c the Constitution specifically said that you could not do this. So all the court had to find here was whether or not this piece of legislation was a bill of attainder. 

· In addition, the appropriation was allocating provisions for the future. What about the defense that it is just an appropriations bill? Bicameral and presentment: Suggests that appropriations are legislation; they have the same force and effect to any other law. 

· What is a Rider?

·  A rider may have no legislative history at all. It is the source of many perks and give-aways b/c they don’t get close scrutiny which is how they are different from ordinary law. Today they pass mostly as omnibus (funds for a lot of programs all together). 

· What edge do you get by presenting controversial riders? President would have to approve all or none so if like 99% of the bill would be more apt to sign it. 
· Why is there a special preference for Riders over a special piece of legislation? 
· Other than being almost bulletproof; usually enacted after the event arises and it could conceivably get passed faster. (Think Kosovo matter); Also blurred accountability. (Prof: It is closer to the life blood of the action = money. They can force people to do or not do something); Riders also have a long history as the device of choice when dealing with national security matters, look back at English parliament. 

· Other cases that followed Lovett
· US v. Will: Appropriations act that reduces compensation of federal judges violates the Compensation Clause of Art. I.

· Brown v. Califano: Construing appropriations prohibition of agency for mandatory busing narrowly to avoid finding it an unconstitutional prohibition of agency enforcement of constitutional right of equal protection. 

· Blitz v. Donovan: Denied funds to people who advocated the overthrow of the government found to violate the first amendment. 
· These cases all have a Constitutional provision that was clearly contradicted in the actions taken in each of these cases and these cases are all consistent with Lovette. 

· Prof: But what about if it were a national security issue? Doesn’t feel it would apply the same b/c there is not clear provisions but instead have some shared authority where the duties are not clearly defined. Does not apply as neatly. 

Procedural Limitations on Congressional National Security Powers: 

Chadha and the Line Item Veto 

· Congress cannot subvert the Art I provisions, requiring bicameral vote and presentment. (Chadha)
· INS v. Chadha: Case proves that there are also procedural limitations established by Art I on Congressional National Security Power. 

· Court struck down a statutory provision for a “one-house” veto by which Congress reserved to either house the power to veto by resolution an exercise of delegated authority by the Attorney General that would have changed the legal status of an alien. 

· Provision unconstitutional because it changes the Article I process.

· Reasoning: To take legislative action – “action that had the purpose and effect of altering legal rights, duties, and relations of persons … outside the legislative branch”- Congress must act “in conformity with the express procedures of the Constitution’s prescription for legislative action: passage by a majority of both Houses and presentment to the President.”

· Chadha does not distinguish between foreign and domestic situations. 

· White mentioned an index of statutes including the War powers act that would be struck down by this opinion. The argument was made at the lower court level for a distinction between foreign and domestic that allowed for an after-the-fact veto. Chadha does not leave any room for these distinctions.

· Case is a mixed result for the president.  Congress may be less inclined to give it to him to begin with if they could also catch blame if it does not work.
· What are the alternatives to the legislative veto that Congress may use instead? 

· Pass no statute
· Pass very little money towards a certain project b/c they only have one chance per year; or

· Could enact more report and wait provisions: You can do certain things but before they are enacted, Congress gets 60 days to review the actions; Impose more sunset provisions (See US Patriot Act and the surveillance authority); Or

· Leave the veto provision in the statute, why? Political effect: can veto saying we don’t think that is what we meant and then it could go to court to decide the meaning.

CONGRESS’ INVESTIGATORY POWER

· Rule: Power to investigate okay as long as legitimate objective is to aid them in legislating.
· McGrain v. Daugherty: A senate select committee issued a subpoena to compel the testimony of a private witness. The witness refused to comply and was arrested. Petitioner filed for HC, challenging the Senate’s constitutional authority to investigate. 

· Court did not find authority anywhere in the Constitution so checks to see if the power was implied through other duties and relied on the necessary and proper clause. 

· Rule: Power to investigate okay as long as legitimate objective is to aid them in legislating.
· Reasoning and holding: A legislative body cannot legislate wisely or effectively in the absence of information respecting the conditions which the legislation is intended to affect or change; and where the legislative body does not itself possess the requisite information – which not infrequently is true – recourse must be had to others who do possess it. 

· SUMMARY of CONGRESSIONAL POWERS:
· Sweeping power to loosely delegate war powers to Pres.

· One exception – Pres can’t use it to deprive citizen of a civil right, without CLEAR STATEMENT from Congress. (Greene v. McElroy)

· Congress can also limit Pres power using appropriations and riders (which have same force and effect as law)

· BUT – Can’t use appropriations power to violate another aspect of the constitution. (Lovett)

· Congress can only legislate by using full Art I process of bicameralism and presentment (Chadha).

ROLE OF THE JUDICIARY
· General arguments made by gov’t when they are sued in area of foreign affairs or national security, they usually use the following arguments to prevent court from reaching the merits (as in Dellums v. Bush):
· Political question

· Standing 

· Ripeness

JUSTICIABILITY
· POLITICAL QUESTION

· Marbury v. Madison: 

· Marshall said it’s Supreme Court’s duty to interpret the law, and Pres is invested with certain political powers that Congress can’t control. 
· Pres has power to nominate judges, and is answerable only to the electorate—there is no way for judiciary to second-guess that.
· Marshall laid out hallmarks of non-justiciability:
· Court has no standards with which to decide issue
· Possibility of bad PR / embarrassment of Court making decisions and second-guessing decisions like this.
· Lack of textual support in constitution
· Fact that both Ange and Dellums touch so heavily on foreign affairs probably affected the court. It  makes the court more likely to balk but it is not absolute. 

· Foreign affairs does not = political question.

· Curtiss-Wright: The court decided the question. 

· Ange case is a shallow decision b/c the opinion reeked of fear by the justices to delve into foreign affairs at all.

· Baker v. Carr - has a list used to determine if it is a political question. 

· Dellums v. Bush – Court said the power to declare war vested in Congress must be read with Pres’ CinC power.  Court not ready to say power to declare war vested to Congress alone.
· STANDING

· Two-part test of actual or threatened injury and an injury that can be traced to the challenged action.
· In Dellums v. Bush, Court found that there was adequate standing.

· RIPENESS

· Situation must be sufficiently ripe.

· Did Congress yet indicate it’s position? 

JUSTICIABILITY
· Steps in determining justiciability:

(1) Textually committed?

(2) Standard for court to apply?

(3) Prudential considerations

a. Embarassment?

b. Good idea for courts to step in?

c. Credibility for courts?

· NOTE – IT IS VERY IMPORTNT TO IDENTIFY THE PARTICULAR QUESTION.

· If question is whether or not to send troops, it is NOT justiciable.  (Dellums & Ange)

· Applying the steps:

· Textually committed

· This one is tough.

· In Dellums & Ange, it is textually committed if you look at CinC power.

· Also yes, if you look at Congress’ power to declare war.

· Standard for court to apply

· In Dellums & Ange, it is a political, socio-economic, military decision.

· Pres is answerable for this decision at the polls

· Prudential considerations

· But if question is whether Pres needs Congress’ approval in some form before sending in troops, that is another issue. (Dellums & Ange)
· Applying the steps:

· Textually committed?

· If it is a war, text is pretty clear; congress must declare / statutorily authorize war.
· In Dellums, Court says can take a look at this.

· Standards?

· Declaration clause – standard to determine authority needed to enter war.

· Standard needed to determine if there is a war – this is less clear.

· Maybe look at magnitude and duration in other cases

· Prior cases say magnitude and duration are important decisions to decide if there is a war.

· Also, structural analysis – why constitution is framed as it is; framers didn’t want decisions of only one man to bring us to war.

· Structure also shows that we probably need Congress’ approval (want sign-off of Congress where lots of $ and troops are committed.

· So Court makes persuasive case in saying there are standards to determine what is war.  

· In 1990, troops assembled were the greatest assembled fighting force and fire power up until that time.

· Prudential Considerations?

· Murky factor

· Would be embarrassing for administration to say they don’t need approval, but for a district court to say they do.

· There was a time for US to go to congress first (at least 1 month before UN deadline)

· Dellums concludes that question is justiciable to decide if Pres needs approval to commit troops.
· Ange concludes that question is NOT justiciable. (but R-H says it starts from the wrong question.
· Courts are sometimes hesitant to make decisions involving military and national security issues:

· Fact that a case touches foreign affairs doesn’t necessarily make it non-justiciable. Must look at the particular question the case poses to see if it’s justiciable (Dellums v. Bush). 

· “Courts traditionally have been reluctant to intrude on the military authority of the Executive in military and national security affairs.” (Dept of Navy v. Egan)

· “Matters intimately related to foreign policy and national security are rarely proper subjects for judicial intervention.” (Haig v. Agee)

STANDING
· Must have: (Under Art III Case/Controversy)

· Injury in fact (or imminent injury; not conjecture

· Action traceable to Defendant

· Redressable by courts

· Can’t be generalized grievance.

· Although , just because grievance / injury affects many people doesn’t preclude standing.

· Ange has standing because:

· Injury – he may be shot; imminent enough

· Traceable to Act of Pres as CinC

· Redressable by injunction he is seeking.

· Dellums has standing because:

· A private citizen (R-H’s mom) would NOT have standing, because it would be generalized grievance. There is another way to deal with generalized grievance; vote!

· But court is more likely to hear grievances of discrete and insular minority who would have less clout at ballot box.

· Dellums (member of Congress) can only assert on behalf of his constituents if they would have standing alone.  
· CONGRESSIONAL STANDING:

· Now, seems like courts are moving towards limiting standing of legislators.

· But if something nullifies a previous vote of a legislator, there is better case for Congressional standing.

· If Challenge was to act that Congressman opposed, his quarrel is with rest of Congress, not with Pres.

· But if majority votes to prohibit troops in Iraq and Congress overrides Presidential veto, then majority would have standing. Their injury would be abdication of their authority to vote on legislation that is given to them by the Constitution; but not everyone is confident that Congress would have standing in this case.

· Current doctrine (we think) is that Congressional plaintiff would have standing if action they complain about nullified their vote (a vote previously taken).

· What if Dellums sued on behalf of the constituents as a representative? Would he have standing?

· If he suing on behalf of them then he is asserting their right and that is generalized right. But if he came in as a congressman in connection with a vote then he is asserting a personal right as a member of Congress and he is being denied the opportunity afforded him by the Constitution. 

· The court found that Dellums had standing but the argument was that the opportunity to vote on whether to declare war was precluded.

· Kennedy v. Sampson: The standing of a Senator to challenge a pocket veto was upheld. The President was said to have nullified Senator Kennedy’s vote in favor of the legislation via a pocket veto, though his injury was “derivative” of an injury to Congress as a whole. While Congress did not authorize a lawsuit against the President, according to the court one senator could, in effect, represent his class. 

· The reason this is messy is that the courts don’t want the Congressman running to them every time they lose and Scalia doesn’t ever want to grant standing but if it is a separation of powers argument it would need to be resolved in the courts. 

· Note: Less controversial when the entire Senate or the House comes in then the courts are willing to hear that. (US v. US house of Reps: Court found standing) 

· One reason to say not ripe is that it gives incentive to the parties to settle.

· Taxpayer Standing
· This is a generalized grievance.

· Think Taxpayers grievance and the fact that we cannot let everyone sue. It would result in the Courts becoming more powerful that the Executive. The President oversees that the laws to be faithfully executed and you cannot shift that to the Judiciary. 

· Taxpayer Standing Doctrine came from two cases:

· Frothingham v. Mellon: P argued disparate impact to her future income taxes and the court held that the “comparatively minute, remote, fluctuating and uncertain” impact on the taxpayer and P’s failure to allege direct injury. 

· Flast v. Cohen: Principle in Frothingham precluded a taxpayer’s use of a “federal court” as a forum in which to air his generalized grievances about the conduct of government or the allocation of power in the federal system.  

RIPENESS
· Part of case or controversy clause and/or prudential consideration

· If Congress hasn’t spoken / voted on an issue, then can argue that it isn’t ripe; except Congress argues that they don’t HAVE to speak.
· Dellums & Ange:

· Court says it is not ripe, because Congress hasn’t spoken. (R-H thinks this part of opinion is wrong).

· Congress argues that they don’t have to say anything; default is no war, because if Congress hasn’t spoken and declared war, then that this their position.

· Case also says not ripe from executive perspective, because he was not clearly committed to war; it was back-up plan, or bluff, but war was not inevitable because they were still negotiating.

· But if they wait until he goes to war it’s too late – may be nonjusticiable. (although there was arguably 1 month until UN Jan 15 deadline)

· After this case, Bush wrote letter to Congress, saying “I don’t think I need your approval, but it would be nice to have it.” Although case said that Congressional approval was not needed.
· Dellums v. Bush: (DC Dist Ct 1990) (p 146) – Lawsuit by a number of members of Congress who request an injunction directed to the President to prevent him from initiating an offensive attack against Iraq without first securing a declaration of war or other explicit congressional authorization. 

· Background: Iraq invades Kuwait so US sends troops to Saudi Arabia which appears to be the next country in line. By November there were 250k troops there and to this point there was no mention of offensive attack. They decide to send another 250k troops and a UN Security Council directive that said “get your troops out or else”.

· When the government is sued in a foreign affairs or national security arena they usually bring out the same arguments (Preliminary defenses that do not get into the merits): 

· Political Question: Court said not ready to say that the power to declare war was vested in Congress and Congress alone by the Constitution. Must be read with the President’s CINC power. 

· Standing: Two-part test of actual or threatened injury and an injury that can be traced to the challenged action. Court found standing adequate to proceed. 

· Remedial Discretion: Remedies of cutting off funding or impeaching the President would not afford the relief sought by the Ps to have the opportunity to debate and vote on a military attack of Iraq. 

· Exhaustion; There is usually an administrative remedy that you have to exhaust before you can come to court.

· Ripeness: May still be able to issue an injunction to prevent the conduct of war but need to prove two aspects of ripeness:

· Actions by the Congress: Congress has not yet provided any indication of whether it would vote for or against the war. 

· Actions taken by the Executive: Has the President’s conduct clearly indicated a intent to go to war? Court found that Executive branch has not shown a commitment to a definitive course of action sufficient to support ripeness. 

· Curtiss-Wright Defense: The President needs this power. 

· Holding: No injunction will be granted at this time.  

· Ange v. Bush (DC Dist Ct 1990) – 

· Troops question deployment as violating the War Powers Clause and the War Powers Resolution. 

· Ange wanted to be sent home. Claims the President’s order deploying him to the Persian Gulf exceeds the President’s authority under the Constitution’s War Powers clause Art I, §8 cl. 11 and under the War Powers Resolution. Claims also 5th violations in the procedure the Army used to determine suitability. Court declares the case nonjusticiable on the basis of the political question doctrine. What was the political question? 

· Application of Standing to Ange
· Does he have standing?  Had power to bring claims under the War Power Resolution. Private right of action was given to soldiers forced to fight in an illegal war and this is consistent with Congress’s purpose of protecting US soldiers. Ash test:

· Particularized Injury in fact 

· Actual/Imminent: Has a private right of action b/c of imminent injury. 

· Zone of Interest: Did Congress mean to give a private right of action and create a private remedy? The War Powers Act was enacted to help him; President has to get Congress’s permission within 60 days of sending troops overseas and if Congress does not give approval then the President has to send them home. Does this protect individual interests? Yes, the interests of the soldiers. Did Congress mean to protect individual interest? Yes in this case, but not every statute gives people the right to enforce it and standing is to separate them out. 

· Traceable to the acts of the D? Bush made the determination to send the soldiers over there

· Can it be redressed? He wants an injunction to be sent home.

· Court deciding if we are at war or not:

· Prize cases the court was deciding who was the enemy; 

· Bas case had to determine whether or not we were at war. 

· Note: Bas and the Prize cases: These decisions were decided in the middle of war and the Courts were deciding the constitutionality of a blockade without knowing whether or not the North would win the war.

AUTHORITY OF INTERNATIONAL LAW IN OUR LAW
INTERNATIONAL AGREEMENTS
· Art II – President makes treaties with the advice and consent of the Senate. 

· Indicates a sequence. 

· Issue of secrecy b/c people are more likely to negotiate in private. 

· SENATE CONSENT

· They have to give consent so if they say they won’t approve then that is like forbidding. 

· The Senate could also propose negotiations but could they require negotiations? 

· 9th said not b/c it is sequential and ratification comes last. Note: there is only one case on the subject.

· Senate can’t name the terms, b/c it is up to other parties. It can only withhold consent but it cannot dictate the terms. 

· Senate can’t name the negotiators. No one sitting in Congress can serve on the executive. Can send observers as long as they do not interfere. 

· Congress can keep secret journals under Art I which gives credence to the idea that there are some discussions that are not available to the public and the President could argue from this but there is nothing that explicitly states that the President has the right to keep meetings secret. 

· The president doesn’t go to the Senate for advice. The President has an inherent right to talk to foreign countries and to negotiate as he likes.

· Making and Terminating Treaties 

· Dualist system in US:

· International law in treaties ratified by the senate

· Treaties not ratified, or even seen by the senate

· Senate cannot change the text of a treaty.

· Senate can add amendments or make acceptance conditional/reservations. But they cannot change the text. 
· President can’t change a treaty after Congress approves it (not ratifies; Pres ratifies) , BUT President must be able to interpret treaty without resubmitting it to the Senate to gill in inevitable gaps or ambiguity.
· (as long as Pres doesn’t interpret it contrary to its language)

· President can terminate treaties without Senate approval.
· If the other side violates / dishonors a treaty, Pres can treat it as termed without going to senate.

· Also, if circumstances under which treaty was entered have drastically changed, Pres can term without going to Senate.

· There is not a lot of case law on this.

· Goldwater v. Carter: Could the President unilaterally, without the consent of Congress withdraw from a treaty? This treaty was approved by Congress and there was a provision that either party could terminate the agreement. Had to recognize China as the only power and no longer recognize Taiwan. 

· The Court did not resolve the matter. 

· Argument for termination without the consent of Congress:

· The President is the sole organ for dealing with other nations. 

· Historically has gotten away with it under certain circumstances the President could terminate the treaty i.e. the other party abridges it. Or the conditions have changed dramatically. 

· Have to take functions into account. 

· Congressional acquiescence theory: If viewed this way there does not seem to be enough situations that are sufficiently similar

· Argument against termination without Congressional Approval:

· Constitutional argument: Since Senate approval is needed for to enter into a treaty he must get Senate approval to withdraw from a treaty.

· Counterpoint is that maybe in certain situations Congress will not be able to act fast enough and the 2/3 vote problem

· Entangling v. Disentangling:

· There is a distinction between making a treaty you are entangling the US and terminating is disentangling and there should be less resistance

· Counterpoint: May anger the other party. Threatening to go to war if the treaty is terminated

· Ex: Bush’s plan to withdraw from the ABM treaty may actually make the situation worse, reignite the arms race etc. 

· Counterpoint: The Soviet Union no longer exists could be argued as a changed circumstances. The threats have been supplanted etc. 

· Holding: The President does not need Congressional confirmation to terminate this treaty (the opinion passed where the factors present here are lacking).  Treaty termination is a political act, but political acts are not customarily taken without political support.  Even if formal advice and consent is not constitutionally required as a prerequisite to termination, it might be sought. 
· McKinnon Dissenting in part and Concurring in part: Recognition of Foreign Governments mean that the President could have argued under the inherent authority to receive heads of states which would include recognition that he is acting alone.

· Termination clause in the Treaty. Speaking of the party-nation but does not tell us who within the nation could exercise that right. President could argue that since no party was mentioned he is the sole organ for dealing with foreign affairs he should be the one to decide to terminate it. 

· Treaties and Presidential Appointments Confirmed by the Senate. Does not like the analogy that Senate approval is needed to terminate an ambassador thus it should follow that approval is needed to terminate a treaty. Prefers the reasoning instead that Once a treaty is made it is the law of the US and thus can only be undone by statute like every other law.
Interpreting Treaties
· Must interpret International law and domestic law to be in harmony, if possible.

· So, must interpret FBI statute to only allow domestic arrests, or arrests abroad if the foreign law allows it. This is one way to harmonize the statute and the UN charter.

· If you can’t harmonize, the LAST IN TIME is the one you follow.

· Use the sate it is first enacted, generally.

· If amended, and the amendment is entirely new, may use the date of the amendment.

· If there is an Executive Agreement:

· Court suggested that some Exec agreements have the same effect as treaties, so look at the last in time.

· SOLE EXEC AGREEMENT (without Congress)

· Should this be allowed to trump a statute ratified by the Senate?

· CONGRESSIONAL-EXEC AGREEMENT (passed by both houses)

· This is a statute, so less problematic.

· TREATY-EXEC AGREEMENT

· Contemplates treaty pres will enter into kind of between.

· May be treated as a true treaty.

· How to tell if treaty is self-executing:

· Language of treaty

· Intent of parties

· Legislative history

· What mechanisms for enforcement treaty contemplates, if any
· The ABM Treaty Reinterpretation Controversy
· After signing ABM which limits strategic defense systems, President Reagan announced SDI “STAR WARS program” to defend against nuclear missile attack.  This was because of a secret treaty that wasn’t shown to the Senate.

· Senate argued: If we don’t know about secret agreement, we can’t give advice and consent.  Therefore, as a matter of US law, secret treaties are unlawful if Senate doesn’t know.

· How can Senate prevent this?

· Approve treaty with a qualifier – say they only approve what they’ve been shown, nothing else.

· Ask for negotiating record (could be massively burdensome to administration)

· In response, Biden introduced Senate Resolution 167 which set forth constitutional principles governing treaty interpretation. 
· How do we know what was the intent of the parties; what was meant when the treaty was signed. 

· First place to start is the text of the ABM treaty itself

· Legislative history

· Practice: The way the parties construe the treaty

· Official testimony of the state department who presents it to the Senate Foreign Relations Committee: What they believe the treaty means. In some ways this is more definite. 

· Problem with this is that what if the President holds a press conference and discusses the treaty. Critics say this holds no water at all. Should only look to the official testimony where the Senate is supposed to rely on the quotes b/c they are authoritative. 

· Negotiations Record

· Senate Foreign Relations Committee: Shows what they are approving

· Record with the other party USSR 

· Other documents i.e. from the State Dept (What was interesting in the ABM treaty was that there was no record with the state department. Usually they have the complete legislative history of a treaty)

· Reagan v. Biden and the reinterpretation problem 

· Senate resolution 167: Not definitive; Not generic legislation it was attached to a defense treaty so not a complete resolution. Have to think about what is logical. 

· There is a limit to how far the President can stray from what he told Congress so while there is some leeway, if the circumstances change that were not foreseen, or there was a gap on the treaty the President has to be free to interpret the treaty. 

· Factors that should be considered:

· What the Senate said prior to its consent;

· What was said

· President’s argument: Secret negotiations that cannot be disclosed that supported the new changes. How would you prevent this in the future? 

· Make them sign that everything was put forth before the Senate.  
DOMESTIC LEGAL EFFECT OF TREATIES AND AGREEMENTS

· President can’t do by treaty what he can’t do by law; Can’t violate the Constitution. (Reid v. Covert)
· Executive agreements have the same force as domestic laws. (Reid v. Covert)
· Charming Betsy Cannon: Congressional acts will not be construed to violate international law unless explicit. 
· Court generally will not view a congressional act as superseding an international norm absent an explicit indication of congressional intent to do so, e.g., extra-territorial jurisdiction. 
· Anti-Detention Act satisfies the Charming Betsy rule by plainly forbidding all forms of detention. When the plain words make no exception, Charming Betsy neither requires nor justifies gymnastic distortions of the statute in order to preserve inconsistent international law. Its rule that domestic law should be read to avoid a conflict includes the caveat, "where fairly possible."
· Reid v. Covert: (US 1957) What is the significance of international agreements and US law? President had signed a “status-of-forces” executive agreement 

· PH/ Facts: Mrs. Covert killed her husband on an airbase in England.  Pursuant to a “status-of-forces” executive agreement w/ that country, she was tried and convicted by US court-martial w/out a jury trial under the UCMJ.  She petitions writ of habeus corpus on the grounds that the conviction violated her 5th & 6th Amendment rights to be tried by a jury after indictment by a grand jury.

· Issue: Whether the executive agreement is restrained by constitutional limitations.

· Holding: The Constitution in its entirety applies to the trials.  Since their court-martial did not meet the requirements of Art. III §2 or the 5th and 6th Amendments we are compelled to determine if there is anything within the Constitution which authorizes the military trial of dependents accompanying the armed forces overseas. No agreement with a foreign nation can confer power on the Congress, or on any other branch of Government, which is free from the restraints of the Constitution. 

· Treaty obligations may be overridden by subsequent inconsistent statutes. (Committee of US Citizen living in Nicaragua).

· Committee of U.S. Citizens Living In Nicaragua v. Reagan: (DC Cir 1988) 
· Procedural History: 1986, the ICJ held that US financial support of paramilitary activities by the Contras against the Sandinista government in Nicaragua violated both a treaty b/w the countries and customary international law.  But, the US w/drew from the ICJ’s jurisdiction b/f the ct’s decision.  Π seeks injunctive and declaratory relief.  The D.Ct. dismissed the complaint on political question grounds.  Π appeals here.

· Issue: Whether alleged violations of the UN Article 94 can be remedied by an American court or whether they can only be redressed on an international level.  In short, do violations of international law have domestic legal consequences?

· Holding: Treaty obligations may be overridden by subsequent inconsistent statute, therefore, cant say as a matter of domestic law that congressional enactments violate prior treaties. [note: not saying whether US has upheld its treaty as a matter of international law].
· Held, that “in determining whether a treaty is self-executing” in the sense of its creating private enforcement rights, “courts look to the intent of the signatory parties as manifested by the language of the instrument.”

Incorporating Customary International Law and Jus Cogens
· Executive acts and legislative acts can supercede international customary law.  This is viewed as authority for Pres to supercede in the event that there is no other controlling legislation (Paquete Habana).

· Paquete Habana: 
· Owner of fishing vessels captured and condemned as prize during the Spanish-American War sought compensation from the US on the ground that customary international law prohibited such seizures. The SC found this contrary to the dictates of international law. 
· Holding: The ships were seized in violation of international law because they were used solely for fishing. It was found that it was the admiral who had acted in excess of the clearly delineated authority granted to the secretary who had instructed him to act only consistent with international law. (Fishing ships were exempt as prizes of war) 
· “For this purpose, where there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations.”
· Executive act and legislative acts can supercede international customary law. 
· Court was struggling to determine what were the fishing laws etc. If you can’t find it under a treaty or codified then you look at practice. 

· Paquete Habana also provides that the reach of international law will be indicated by a controlling judicial decision. 
Committee of US Citizens Living in Nicaragua v. Reagan (DC Cir. 1988)
· Subsequently enacted statutes preempt existing principles of customary international law. Statutes inconsistent w/ principles of customary international law may well lead to international law violations.  But within the domestic legal realm, that inconsistent statute simply modifies or supercedes customary international law to the extent of the inconsistency.  




( if no legislative act then have to resort to customs of international law, but if




there is subsequent domestic legislation then it overrides customary international 




law. 




( therefore, claim that this is a violation of customary international law fails. 

· Jus Cogens: 

· jus cogens: peremptory norm, a recognition by the international community as a whole that this is a norm from which no derogation is permitted.  examples: the UN Charter principles prohibiting the use of force; fundamental human rights law that prohibits genocide, slavery, murder, torture, prolonged arbitrary detention and racial discrimination. 

· fewer than 1/3 of the UNs member nations have field unilateral declarations consenting to compulsory jurisdiction, and many have imposed significant reservations on the scope of their consent.

( ICJ judgments do not meet the definition of jus cogens ( thus, they do not restrain our government in the same way that the Constitution restrains it. 





( note: jus cogens may have the domestic legal effect that restrain the 





gov’t in the same way as the const’n restrains it.



Garcia-Mir v. Meese (11th Cir. 1986)
· Procedural History: Refugees brought a class action suit claiming that their detention violated customary international law.  


· Facts:
In 1985, Cuba permitted a massive “boatlift” of refugees to come to US, including many who had been convicted of crimes in Cuba (First Group). The Administration detained these refugees b/f deporting them w/out giving them individual hearings.

· Issue:
Whether the United States actions violated international law.

· Holding: The United States has not violated the international law because international law is not controlling in these circumstances.  As to the first group, there is sufficiently express evidence of congressional intent as to interdict the application of international law.  As to the second group, the executive acts evident constitute a sufficient basis for affirming the trial court’s finding that international law does not control.  Moreover, there is a controlling judicial decision which overrides the international law.
· What is customary international law?
· a widely shared practice and those doing it consciously and deliberately pursue it as lawful right/obligation of the countries who pursue it.

· If there is a custom, what role does it play in our law?
· customary international law requires consistent denial by a state in order for that state not to be bound by it; a state cannot just decide don’t want to follow it in one instance.
· in the Supremacy Clause of the constitution, it doesn’t say that customary international law is part of the “laws of the US.”  One view is that “laws of the US” means not only statutes, but also certain judge made federal CL and other federal CL which is not judge made – but customary international law.  Customary international law is brought into domestic law b/c its included in the CL. [note: this is controversial]
· If it is CL, can Congress supercede it?
· the rule is that Congress, by statute, can supercede it unless its jus cogens – it has to be done explicitly.
· possible argument that b/c customary international law is state made law (not judge made law) maybe the Congress can supercede it. – but that aint the rule. 
· Can a court supercede customary international law, because its part of the CL?
· yes, courts change it all the time; But public international law is controlling only “where there is no treaty and no controlling executive or legislative act or judicial decision.”(Garcia-Mir quoting from Paquette Habana). This suggests that if had any of those, could supercede customary international law.

· Could the President just order the director of the FBI to do this?
· Curtiss-Wright – “sole organ” – President makes the decision to start changing customary international law.
· counter-argument: just b/c we can change customary international law – that doesn’t mean the President can do it ( but, likely we want it to be kept quiet so President would be more discrete.
· Which executive acts are viewed as controlling?
· The most controversial implication of the Paquette Habana dictum is that a controlling executive act may override customary international law.  It likely has to be performed by the President himself or his immediate alter ego cabinet level official.  ( so, FBI director probably wouldn’t be an executive act as controlling on his own. 
· If this is jus cogens, and it doesn’t have the stature of a constitutional provision, how might it still enter into the analysis of deciding domestic legality of this action?
· 4th A. search and seizure ( possibly
· 5th A. DP: b/c it says any PERSON – its substantive DP used in US courts to go after abusive police behavior. Conduct which shocks the conscience violates the 5th A. If it shocks the conscience because its just cogens, it is an illustration that the rest of the world would be shocked by it. ( use the jus cogens definitions to define the behavior which shocks the conscience for substantive DP analysis.
· problem w/ it: Scalia DP: has to be deeply rooted w/in the states history / tradition – process is due which as always been given (Bowers v. Hardwick style).  What US society thinks is due – not the international world. Jus cogens is the view of 190 foreign countries most of which do not have representative democracy – who cares what they think?
· note: Nicaragua v. Regan illustrates the DC Cir. might be more hospitable to using jus cogens than Scalia would be.
FBI’s AUTHORITY ABROAD

· FBI’s extra-territorial authority to arrest drug dealer / terrorist abroad:
· First look to US law: 

· (not much law governing FBI authority)

· General authority of the FBI is derived from 28 USC §533(1)

· Statute doesn’t give express power to make arrests outside of US.

· Another statute (18 USC §3052) mentions arrest, but allows arrest “for offense(s) against the US committed in their presence, or for any felons cognizable under the law of US if they have reasonable grounds to believe the person  committed / committing such felony.”

· This statute doesn’t specify WHERE they can make arrests.

· May not be reasonable to construe statute to allow arrests in another country without the permission of another country.

· This would create foreign relations problems, and may even be seen as an act of war.

· But if we have extradition treaties for certain offenses, including terrorism and international terrorism, then it may be permissible for FBI to arrest abroad for international terrorism, because that may be the only place to arrest them.

· Cannon of statutory interpretation tells us that a statute should be construed in a way that would accomplish its purpose.  So if there is a mandate that FBI deal with international terrorist, and arrest those who break US criminal laws, then it seems logical that they should be able to arrest terrorists abroad. 
· UN Charter:

· Where effects of what we are doing would impact international laws, we must interpret US laws in harmony with international law.  If can’t harmonize, must decide which trumps.

· UN charter is a treaty, ratified by Senate. 

· UN charter says, “All members shall refrain in their international relations from threat or use of force against the territorial integrity or political independence of any state, or in any manner inconsistent with the purpose of the UN.

· FBI going in to make arrest abroad IS a use of force, even if it may not be against the territorial integrity of a foreign state. 

· So it sounds like FBI arrest would violate UN charter. 

· If we violate a country’s decision not to extradite, may also be seen as a threat against their political independence. 

· When Israel abducted Adolf Eichman from foreign country, UN Security Council interpreted Israel’s actions as violating this, and ordered them to pay reparations.

· There is a reason a government may want to secretly agree with US to allow extradition, but keep if from their own people for the sake of saving face; this kind of secret agreement may violate the UN charter. 
· Could a terrorist raise the UN charter (treaty) as a defense?

· Courts generally don’t care how D gets to court.

· Also treaties apply to countries, not people.

· UN Charter speaks only to members (countries), not individuals; it regulates nation-to-nation.

· Since Charter gives no cause of action to individuals, individuals don’t have any standing under it.

· Also, Charter is not self-executing (while others are).

· Self-executing means individual can raise issue in litigation; state must raise issue that there’s been a violation.
· This means terrorists can’t invoke it.

· Right now, huge debate about whether any treaties should be self-executing; meaning no one could invoke them unless Congress passed a statute allowing it.

MAINTAINING NATIONAL SECURITY ABROAD

GENERAL WAR
Vietnam – A Case Study

· The War

· While an undeclared war, Vietnam has been used as the paradigm for general, perfect war because of its size, scale and duration. 
· North Vietnam was clearly supplying the VietCong in the South; but, Johnson had fooled Congress about the reality of the Tonkin Gulf incident [didn’t tell them about the provocation which led up to it].  
· Congress was not fully aware of the operations in Laos and Cambodia.  No military internal record existed and when the Cambodian bombing was leaked to the NY times, Nixon investigated the leak ( all of which led to Watergate, Independent counsel, etc.
Testing the Legitimacy of the War in Court:
· Court CAN decide (it is justiciable) to determine if a war was properly authorized, but can’t decide the proper means for authorizing war, since that’s a political question, (Orlando v. Laird).

· Standard for whether war is authorized is MUTUAL PARTICIPATION. (Orlando v. Laird)

· Congress can approve a limited scope of war. In Bas v. Tingey, authorization for war was limited naval war with France, but did include area and use limitations. 

· Orlando v. Laird (2nd Cir. 1971)
· PH / Facts: Two enlisted men received orders to transfer to Vietnam.  Πs then commenced actions seeking to enjoin the SOD and SOA from enforcing them.  The Π’s contend that the officers exceeded their constitutional authority by ordering them to participate in a war not properly authorized by Congress.  

· P’s have standing to challenge the authorization for the War, because Ange had standing.
· Issue: Was there authority for war?
· Holding: Beyond determining that there has been some mutual participation between Congress and the President, which unquestionably exists here, with action by the Congress sufficient to authorize or ratify the military action at issue, it is clear that the constitutional propriety of the means by which Congress has chosen to ratify and approve the protracted military operations in Southeast Asia is a political question. ( the court really does decide this case on the merits, however, because it decides that there is a standard to decide.

· Court didn’t want to pass judgment on Congress’ decision to go to war by statute (TGR) as opposed to declaration.

· It may be because of foreign relations considerations.

· May not want to activate powers Pres gets with a declaration of war.

· May not want to announce war to neutrals.

· Court said these are political questions.

· the constitutional delegation of war-declaring power to Congress contains a standard imposing on Congress a duty of mutual participation in the prosecution of war ( this could be inferred from formal declaration or other forms. ( there is a standard to apply – so it is not non-justiciable b/c it lacks a standard for the court to apply. 

· prudential concerns? there are already a large number of troops in Vietnam as well as a large number of troops dead – is it simply too late for the court to intervene?

· on one hand, wanted to live up to US duties under the SEATO treaty in order to have others in the NEATO treaty live up to their obligations.

· on the other hand, if the war is unlawful, the court has an opportunity to stop it before more troops are killed.

Legal Foundation for the Commitment of American Forces in Vietnam
· Arguments are based on:

· Art II

· SEATO

· Gulf of Tonkin Resolution
ARTICLE II Arguments
· President’s Arguments:

· CUSTOM

· Meeker (legal advisor to the Dept. of State during Vietnam) – says there are 125 historic uses of force in an effort to establish a pattern of usage. 
· Under Youngstown, a steady pattern of usage and congressional acquiescence leads to an accumulation of precedent for the use of force
· Now more than 200 times that Pres has committed forces without prior Congressional authorization

· CinC POWER
· President comes close to saying that this alone would give him the power to do this. – basically, the President controls the war b/c he is the CIC.
· In conjunction w/ “sole organ” in foreign affairs language: sets standard as if he deems it necessary to maintain the security and defense of the US.
· Can make claim that this isn’t war, but it’s touch to make this argument at this time. 

· Must reconcile it with the Declaration clause

· RELEP ATTACK / DEFENSIVE WAR

· Arguably, this was in response to 2 successive attacks in the Tonkin Gulf.

· Defending ships in the Gulf of Tonkin and President decides what the appropriate level of response is – authority = The Prize Cases
· Communist threat and domino theory

· Take Care Clause – taking care of SEATO (see below)

· Counter-Arguments:

· CUSTOM

· Question if Congress acquiesced with clear notice – they weren’t really aware of what was happening.  
· In order to have Congress acquiesce in custom the 125 have to be consistent and many were attacks on pirates – not really consistent w/ what was going on in Vietnam.  
· Meeker’s historical numbers are artificially inflated; and don’t include wars on the same scale/magnitude as Vietnam.
· CinC POWER

· Pres can’t just respond in any way he wants. 

· Must still consider the Declaration clause; Framers intended Congress to have a role in the decision. 

· Allowing this would allow too much and not preserve the balance with Congress.

· DEFENSIVE WAR

· Proportionality requirement is not met – domino effect (ie. defensive action isn’t just attacking the boats, but the defense of an ally whose defeat would lead to the domino effect and imperil the US) is tenuous.  
· Attack wasn’t really against the US – it was halfway across the world (but against a US destroyer).

· Attack was really a defensive action of N Vietnamese in response to covert US actions.

· Defensive war depends on emergency / exigency.  Pres can repel immediately, but then have to ask for subsequent authorization. 

SEATO: (This was treaty approved by Congress)
Presidents Arguments:

· A treaty is the law of the US and I am charged w/ taking care of the laws of the US. 
· The 3 musketeers clause in treaty (attack on one is attack on all) makes this a defensive action.

· Treaty is a legal obligation, and Pres must ensure law is faithfully executed; so he is obliged to comply.
Counter Arguments:

· The treaty is a law, but that doesn’t mean that it can bypass the declaration clause; the constitutional process is the approval of Congress and that hasn’t occurred here.

· The treaty just applies if you are attacked – it doesn’t mean you don’t seek authorization from Congress. 
· Also, Treaty is approved by Senate alone; not all of Congress, as required by Declaration clause.

· Full-scale war wasn’t what senate had in mind when contemplating treaty; loon behind treaty to legislative intent.

· Lesson from Korea is not to get involved in war with Asia; so Congress didn’t expect SEATO would allow US to get into another Asian ground war. 
Gulf of Tonkin Resolution: 

Presidents Arguments:

· The TGR gives broad discretion to the President to “prevent further aggression” and its to prevent aggression against the people of South Asia.
· Can be interpreted as a delegation of warmaking authority, and under Lichter should be interpreted broadly. 

· But if Congress was misinformed, and based TGR on list / falsehoods by administration, then that may not be adequate delegation.

· However, we may not want to allow Congress to go back and change things.

· Courts are also reluctant to question whether Pres lied to Congress (justiciability issue)

· Pres can be impeached by Congress if the think he lied to them to get a declaration of war.

· Congress might not have had all the info, but often in the Nat’l Security area Congress has to act w/out all of the information.  Moreover, Congress could have rescinded it.  The statute says what it says – the speculation whether Congress was or wasn’t really informed doesn’t matter.

Counter Arguments:

· Problem: it is rather vague and ambiguous in wording and probably not intended to give the President broad war making powers and have the President take maximum advantage of it. 

· The Resolution was to allow the President to respond to an attack on the ships; however, none of them probably had in mind giving the President the power to conduct an 8 year war.

· Congress didn’t really know what they were doing – kind of like a contract procured by fraud. 

· Delegation or Clear Statement Argument: can’t delegate it and if can delegate it must delegate it clearly. 
· Although TGR wasn’t a blank check, so it would probably pass muster under the non-delegation doctrine.
Other Statues / Law:

Presidents Arguments:

· Appropriation - $700 M appropriation that was a continuing, non-routine appropriation

· This was a specific; can be characterized as a clear congressional statement.
· Draft statutes which illustrate congressional approval.

Counter Arguments:

· Clear statement rule re: appropriations 
· Can’t infer authorization without a clear statement from Congress (Green v. McElroy, and Endo) when individual liberty is at stake.  In this case, lives are at stake.
· in this circumstance, the appropriated money was clearly given to support war in Vietnam.

· the TGR strengthened it, but even without it, the appropriations might be enough.  

· Residual Issues:

· Scope of Initial Authority

· The President conducted the war outside of Vietnam – went into Laos and Cambodia – what arguments are for doing so?

· CinC power – pres can make tactical decisions once war is authorized by TGR. 

· But must start by asking what was authorized by TGR:

· TGR is very broad; talks about Southeast Asia and is not limited to Vietnam.

· §2 is very broad – allows US to help any member or protocol state requesting assistance.

· It’s part of deterring further aggression against South Vietnam and as such it is authorized by the TGR.  And even if TGR said only in Vietnam – as a TACTICAL matter (CIC) this is part of the war in South Vietnam.
· Note: there is likely a political restraint on the CIC power 
· ie – President perhaps wouldn’t just take it nuclear on his own. 

· Area & Use Limits

· Rider to Defense appropriations bill in 1971 prohibited use of funds in “this or any other act” to finance introduction of US troops into Cambodia.  

· Rider to 1970 bill – prohibited use of funds approved by THIS act to introduce troops into Laos or Thailand.

· Is such an appropriations rider constitutional?

· argument against it: Congress is trying to share the CIC power – under Chadha balancing test it is interfering w/ executive power and it is a huge intrusion.

· argument for it: Congress has done it before (ie. Prize Cases – however, there Congress did it up front; here, Congress has given the power and now is taking it back).  Here, Congress just received the correct information – which is why they are now taking it back.

· Ending the War:

· Could argue that Congress is in straightjacket – and has no alternative once Pres has committed troops, because don’t want to leave troops without money or supplies for their own protection. 

· Exit strategies are very difficult to clearly outline.
· There is the possibility that limitations on the Pres’s power are at the lowest ebb when the war is already in progress; He can argue, “you authorized this, and I am CinC and running this war.”

· It is within the Presidents CIC powers to w/draw the troops – the President always has plenary power to take actions to protect the safety of the troops.
· Congress is unlikely to do it for obvious political reasons – it would likely instead just say it would like the President to end the war.
· Did repeal of TGR in 1971 end the war?
Arguments Against it:

· According to Orlando v. Laird and DaCosta v. Laird, Court says that appropriation statutes and draft statutes, even without TGR, are sufficient authorization; all that’s needed is MUTUAL PARTICIPATION, and arguably that’s still there.

· Repeal of TGR was tremendously ambiguous; and just says that TGR is “unnecessary”

· Mansfield Amendment in 1971: 
· Congress declares it is a policy to terminate the war at the “earliest possible date.”

· But no court would etermine what that date it; Plus it’s not a mandatory statute.

· RH says its likely unconstitutional.  Moreover, its unlikely it could be enforced it court – it gives the President the time table discretion – it’s a PQ baby. 

· The President is the sole organ in FA (Curtiss-Wright so Im right fucker) and the end date set by Congress encroaches on that.

· The form and speed of the end is within the Presidents tactical CIC powers. 

Arguments For it:

· If Congress gives authority – it can take it back.  The framing history supports this notion – it should be easier to get out of war then to get in it. 

· As a practical matter, Congress appropriates the money, has to consider it every two years.

· Re: form and speed ( Congress is in on the beginning of the war, it should be included in the end.  

· Holtzman v. Schlesinger (2nd Cir. 1973) Court directed a cut off date of August 15th – the President could use forces until the 15th after which an injunction would be issued – the injunction was never issued.

· September 18th Authorization for the Use of Force in light of Vietnam Case Study:

· § 2(a) says all necessary and appropriate force – doesn’t say military force – so its broader than others we’ve seen.

· target: very broad – perpetrators, aided or harbored organizations/persons in Sept. 11th.  It doesn’t name a sovereign nation – virtually every other authorization we’ve seen has targeted a sovereign state.  

· theater of war = home and abroad.

· time period: doesn’t specify when over and not really an entity capable of ending it (ie. no sovereign state).  

· ponder: does it repeat the TGR mistake of being overbroad???

WAR POWERS RESOLUTION
· The WPR was the congressional response to the Vietnam war.  
· Pres Nixon originally vetoed it. (see p 307)
· In sum, it provides that if the President introduces troops into imminent hostilities w/out a declaration of war: 
· (1) must report to Congress; 
· (2) must consult with Congress and 
· (3) within 60 days of reporting, the President must terminate the use of forces. 

Specifics:
· § 2 (c): the President cannot commit armed forces absent:

· a declaration of war
· specific statutory authorization
· an attack on US and personnel (ie. defensive war)
· § 3: CONSULTATION

· If President does introduce forces into hostilities, he must consult w/ Congress first and consult w/ Congress regularly afterwards.
· Consultation alone is probably constitutional.
· Only says “in every possible instance.”
· Consultation – What does it mean?

· May only mean asking for Congress’ input and / or give them info about what pred has in mind.
· Doesn’t mean same as authorization
· May just mean inform; this is often how Pres treats this.
· Practically – how to do this?
· Joint session of  Congress not realistic or practical given a small operation

· Possibly senior leaders or committee. If committee, must be majority and minority.
· But if a small committee, may violate Chadha.  BUT – consultation is not legislation, so shouldn’t require full Art I process and won’t violate Chadha
· Consult about what?

· Maybe whether commitment of troops is good idea, how it will end, potential results

· Congress closer to constituents than Pres.

· § 4: REPORTING

· Absent a declaration, when troops are increased to a certain number, or if troops will travel through an area equipped for combat – the President must report this to Congress.
· §4(a)(1) – Sending troops into situations with imminent involvement of hostilities starts 60 day clock. –(Pres can avoid this by not reporting under 4(a)(1).
· §4(a)(2) – When troops are sent in to territory, airspace, etc, does NOT trigger 60 day clock.
· § 4(a)(3) – Introducing troops that increase US forces abroad doesn’t trigger 60 day clock.
· So, Pres can avoid 60 day clock by reporting in a way other than 4(a)(1). This is a big criticism of WPR.
· § 5: 60 DAYS

· Within 60 days after a reported is submitted (re: introducing troops into hostilities), the President must terminate the use of troops unless (1) Congress has declared war or given specific authorization; (2) Congress has extended by law the 60 days; or (3) Congress is physically unable to meet as a result of an armed attack on the US. 
· It’s not clear when this clock is triggered
· Not much guidance about what is “imminent involvement in hostilities clearly indicated by the circumstances.” – clear possibility of clear and present danger; hard to articulate. 
· § 5 (c) also provides that notwithstanding the 60 day requirement, Congress can by concurrent resolution order the President to remove the troops. NOTE: this is probably unconstitutional after Chadha because it doesn’t require presentment – not CPLT Art I process.
· If 60 days passes, Congress thought that Pres would have to withdraw troops.
· 60 days was not intended to give Pres a 60 day authority where none existed before.

· Pres wants to avoid starting the 60 day clock, so it affects how he operates:
· May try to front-load an operation so it takes less than 60 days.

· Send troops in unarmed / under-armed, and claim hostilities are NOT imminent (Clinton accused of doing this in Somalia.

· May start to run whenever troops are given combat pay; this would be a bad idea, because it could postpone Pres giving combat pay.
· § 8: NEED FOR SPECIFIC STATUTORY AUTHORITY

· MUST HAVE MAGIC LANGUAGE! Provides a rule of construction: authority cannot be inferred from draft statutes, appropriations, or treaties UNLESS specifically authorized: ie: “Consistent with section 8(a)(1) of the War Powers Resolution, the Congress declares that this section is intended to constitute specific statutory authority within the meaning of section 5(b) of the War Powers Resolution.”
· Defines “introduction of US armed forces” – has Vietnam written all over it. (see p 306)

· To avoid this, pres can use intelligence of CIA, because CIA and paramilitary groups operate outside WPR.

· Authority to use force can’t be inferred from any treaty (§8(a)(2)), or collateral legislation (like appropriations or selective service), UNLESS there is a specific provision that authorizes introduction of armed forces into hostilities, AND is intended to constitute authorization under the WPR.  


· Example of specific language – JR on 9/14 – specifically invokes WPR.

· This provision attempts to reverse case law from Vietnam war where courts found implied authorization.

· All Presidents have claimed WPR is unconstitutional because of 60 day limit.  

· Most Presidents have avoided it by not reporting under §4(a).

· Omissions from WPR: 

· Rescue missions

· Repelling attacks on Americans abroad

· Mostly, courts fund WPR issues nonjusticiable. (Ange)

· There are no standards to determine what are imminent hostilities, so Courts cannot decide questions about when the 30 day clock starts for WPR (Lowrey v. Reagan). 

· Court can decide whether “a time of war” exists or not. (Kooshi v. US)
· Lowrey v. Reagan (p 315)

· Court said they don’t know when there are imminent hostilities, because Congress didn’t provide standards.

· Court thinks Congress did this on purpose, because Congress didn’t want courts to decide.

· So  Congress needs to invoke WPR with second trigger; would take the punch from the WPR.

· BUT – Congress wanted WPR to make things automatic, not to pass a second trigger; Courts build in requirement for another statute by saying that the clock is starting to run.

· Kooshi v. US (p 315)

· Iranian plane shot down, and passengers sue US under FTCA.

· Court had to decide whether to invoke exception for “claims arising during a time of war.”

· Court gives “during time of war” expansive reading, since statute was meant to shield US from liability.

· Court says they use common sense in light of purpose of statute.

· Purpose of WPR is different from purpose of FTCA.

The Persian Gulf War: A Case Study
· Operation Desert Shield: to enforce a UN trade embargo on Iraq, President Bush dispatched US Air Force to Saudi Arabia on August 8, 1990, commencing what became known as Desert Shield.  Subsequently, on August 10, the President sent a letter to Congress expressing his desire to keep Congress fully informed consistent with the War Powers Resolution.  The President cited his authority as CIC and his authority to conduct foreign relations.  In response both the House and Senate each passed simple resolutions, not declaring war, but showing affirmative support – neither resolution was voted on by both houses. Congress then voted supplemental appropriations for Desert Shield which included lines for “military personnel.”

· Did the President comply w/ the WPR?

· Under § 4(a)(2), the President placed troops in an area equipped for combat – but didn’t really place them into hostilities – thus, b/c not under § 4(a)(1) – consultation and 60 day clock is not triggered.  

· An argument may be made that the President did place the troops into imminent hostilities.  If imminent hostilities is a political term, it might be up to Congress to say whether or not we are in imminent hostilities and whether 60 day clock starts running.  This may be contrary to the intent of the WPR, however, which wanted the trigger to be automatic.  

· If the 60 day clock did start running after August 10, did Congress’ subsequent actions satisfy the WPR?
· the simple resolutions fail on two levels: (1) the language is not strong enough and (2) Art I is not satisfied – bicameralism and presentment.
·  supplemental appropriations: doesn’t satisfy the “major language requirement” of the WPR: specificity and cross reference to the WPR. ( this appropriation doesn’t. 
· ( PROBLEM: the last statute in time controls – “A dead Congress cant tie the hands of the current Congress.” ( if it is clear that the 1990 Congress wanted to authorize war, the fact that the 1973 Congress wanted it done in a certain manner does not matter.  ( HOWEVER, this appropriation does not clearly authorize the war.

· Operation Desert Storm: In November, the UN passed Resolution 678 which established a deadline for Iraqi compliance with all prior resolutions, threatening the use of “all necessary means” to enforce them thereafter.  The President wrote Congress asking for a joint resolution supporting UN Resolution 678.  Congress responded by passing Resolution 687.  Four days after Congress issued the joint resolution, President Bush reported to Congress that the UN had exhausted diplomatic and other peaceful means of obtaining compliance by Iraq of the UN’s resolutions.  The next day the President commenced Operation Desert Storm.  A month and a half later, a cease-fire was declared and the Iraqi’s had been expelled.

· The President did make it clear that he didn’t think he needed Congressional authorization . . .  is he right?

· UN Treaty (resolution 678): it gives permission to enforce 

enforce resolution 660 using all necessary means, but it is not a mandate – maybe not really an obligation.  
UN Charter: Article 42 authorizes the use of force, but Article 43 says it must be pursuant to a special agreement (no one has ever entered into a special agreement). 
UN Participation Act: provides that Congress must approve the agreement.  

( In sum, if the UN wants troops, the US must make a deal w/ the UN and Congress must approve the deal – then the President can move troops w/out permission. Problem – this procedure has never been followed. 

· Other Authority:

· Police Action: 
· if the UN approves it – its not war – its simply a police action.  
· the problem with this is that it confuses the definition of war that international law applies and what the constitution would apply.  For constitutional purposes, generally if it’s a large scale action it has to come back to Congress for declaration, if it’s a smaller scale its probably more like a police action (not requiring congressional approval).  But, this would only work if Congress had signed off on a UN special agreement to begin with. 
· moreover, the UN Participations Act § 287d-1 (a)(1) provides that not more than a total of one thousand US troops may be detailed to the UN for police action.

· Statutory Authorization:

· together, they don’t constitute what Chadha requires and

the language alone still doesn’t authorize it. 

· Custom: 

· Bush seemed to largely rely on custom.

· Congressional acquiescence – its unlike prior use – this is

where Congress could see it coming and didn’t act to prohibit it.  ( Prior practice and failure to say no on this occasion.

· counterargument: precedents aren’t comparable – relies 

on 220 actions the bulk of which are small and have to do with pirates. – not deployments of this size.

· what about Korea? ( one incident is not enough and 

distinguish Korea b/c (1) can infer authorization from mutual participation (draft extension) and (2) the Korean war was unconstitutional (President didn’t have the CIC power to do it).

· Gulf War II: 2003 

· Authorization for this war:

· Did anything in the 1990 Gulf War I authorization serve as authorization for this war? 

· Arguments against it:
· The purposes behind the two wars are different: in 1991 it was to oust Iraq from Kuwait – now the intent of the administration is to (a) fight terrorism; (b) disarmament and regime change. ( the two purposes are very different
· Res 687 was cease fire agreement with UN and Iraq, not US, so UN should be the one to act once Iraq breached agreement. 

· 687 it said use of force was authorized for the set of resolutions described there – not all subsequent resolutions.

· Arguments for it: 
· That was only a cease fire; not permanent end of hostilities, so it CAN be ongoing.

· The language of Congress’ resolution 687 mentions UN resolution 678 calling for a cease fire – it wasn’t done then – so now still carrying it out. 
· Iraqi’s violated the cease fire – so war has not ceased – it is not over yet.
· 1991 scope of authorization uses language that supports US action in Kuwait, but it had a loophole allowing for “all subsequent relevant resolutions,” which would seem to allow invasion when Iraq violates other subsequent resolutions.  Clever lawyer argument, but probably not squared with intent of Congress.

· Any new authorization?

· 2002 Authorization allowed Pres to send troops to Iraq.
· Authorizes armed forces to be used when necessary and appropriate.

· Gives Pres more leeway than normal to decide when to attack.

· May be more vulnerable than other authorizations to anti-delegation challenge.

· Specifically invokes WPR.

· § 3 (a)(1): authorized to use Armed Forces to defend the national security of US against a continuing threat posed by Iraq ( intended to authorize preventative self-defense. – have to make sure we are in continuing hostilities – its not just them defending themselves against our attack.
· § 3 (a)(2): use Armed Forces to enforce all relevant UN Security Council Resolutions against Iraq [note: very different from 1991 authorization which limited it to specific resolutions].

· Is this an unconstitutional delegation to the Pres?

· Isn’t the min decision of Congress to decide when a continuing threat reaches point that justifies use of force?

· One view is that it has authorized Pres to go to war, and it’s just Pres’ tactical decision as CinC to decide when to carry it out. 

· PL 105-235 (Supp, p 4)

· Enacted 1998

· Finds Iraq’s WMD programs threaten US, and urges Pres to act to bring Iraq into compliance with international agreements.

· But language doesn’t reference WPR, so can’t actually authorize force if that’s what WPR requires.

· Not very strong authority.

· UN Resolution 1441 – 

· falls short ( ¶ 12: UN convenes upon request to consider; haven’t yet authorized use of force.

· 9/18 Resolution 
· Uses language “to prevent future act of international terrorism,” but arguably this only applied to Al Qaeda.
· If you can link Saddam Hussein to Al Qaeda, then this JR is probably authorization to go into Iraq without going to Congress again.
IMPERFECT WAR
Imperfect War: an imperfect term for uses of lethal force which fall short of general war. 
· Authority for a limited / imperfect war:

· Repel the Attack

· Custom / Usage / Acquiescence

· Statute / Legislation

Can be subdivided into four categories:
· (1) repelling attacks

· Gulf of Sidra Incident

· (2) rescue operations

· protective interventions

· Iran hostage rescue mission

· (3) democracy interventions

· to restore democratic regime or restore winner of foreign election. 

· this isn’t always the sole purpose for interventions in the name of democracy – RH says that he hasn’t found any purely in that motive.  For example, the incident in Grenada was under the guise of ridding Marxism – but US was truly concerned w/ it as a jet port for shipping arms.

· (4) humanitarian ops

· disaster relief

· legally uncontroversial, but obscure statutory authority

· peace operations

· historically = peacekeeping
· now, say peacemaking – suppress and make peace (ie. Kosovo and Bosnia).
Gulf of Sidra Incident: 

· In 1973, Libya claimed a huge portion of international waters as its territory, and leader el-Qadhafi established a “line of death.” The United States refused to recognize claim of territorial waters running more than 12 miles offshore.  2 Libyan fighters fired at American planes operating inside the line in 1981.  
· In 1986, US began buildup of carrier forces in the area of the line and began exercises, flying forces south of the line.  Libyan batteries fired on US planes inside the line.  The Chairman of the House Committee on Foreign Affairs complained to the Administration that the exercises violated the WPR by not obtaining prior consultation from Congress.  
· The legal advisor to the State Department, Sofaer, replied that the decision was made that the conduct of those operations did not place US forces into hostilities or into a situation in which imminent involvement in hostilities was “clearly indicated by the circumstances.”  Moreover, the threat of a possible hostile response is not sufficient to trigger the consultation requirement of WPR § 3, which refers only to actual hostilities and situations to which imminent involvement in hostilities is “clearly indicated” by the circumstances. 
· This incident may not have needed to comply with WPR, because it was a peaceful activity and no imminent danger. (However, reporting requirement may still apply).
· Under what authority did the President deploy the armed forces?

· Pres has power to deploy troops for: 

· Pre-positioning

· Diplomatic reasons

· Enforcement of treaties

· Argument is that these aren’t acts of war, or in the alternative, Pres has authority to do so by custom. 

· Power to repel sudden attacks:

· Repelling attacks requires some imminent or immediate danger.

· If danger not imminent, then there may be other options; go to UN, Congress, impose sanctions, etc.

· the naval vessel was engaged in lawful activities and was fired on – acted to protect itself.

· real issue for repelling sudden attacks: what power can be used – how much force?

· respond to force w/ proportional force

· The Prize Cases

· International Law analogy

· Common sense

· maybe it has to be so imminent that must shoot back or be

killed ( leaving no choice for the means – this attack seems to fit this criteria.

Anticipatory (or Preventive?) Self-Defense
Anticipatory Self-Defense or Reprisal?: The U.S. Raid on Libya

· The Raid: On April 5, 1986 a terrorist bomb exploded in a Berlin night-club, killing a US soldier and injuring 64 other Americans.  It was linked to the Libyan People’s Bureau.  
· On April 14th, President Reagan issued a raid on Libya and went to Congress hours before the attack and told them of the raid he had dispatched.  US planes dropped bombs on coastal targets and el-Qadafhi’s residential compound.  
· In Reagan’s address, he labeled the raid as self-defense and said that he had first tried to seek peaceful avenues.  
· The Legal Adviser to the Department of State, Sofaer, claimed that while the action of US forces fell w/in the WPR consultation and reporting requirements – both were met here when the President advised Congress before the military action occurred and the President relied on his powers as CIC to dispatch the raid.  
· Was the Raid an effort to repel an attack?
· the attack was over and no further attack was imminent
· there was a choice for deliberation thru diplomatic means
· Was the Raid a defensive war?

· Qadafhi had said that he declared war
· Rhetoric alone probably not enough to justify a defensive war, but probably the rhetoric PLUS an attack is enough to create situation of defensive war.
· the President gave an order of presumptive self defense

· Was the Raid reprisal/retaliation?

· the Declaration Clause states that Congress grants letters of reprisal – not el Presidente. – they were historically the first steps up to war.

Responding to Acts of Imperfect War: Should the scope of the President’s power to respond to general attack or invasion be different from the scope of his power to respond to an act of imperfect war?

· In United States v. Smith (CCNY 1806)

· Issue – Whether Pres Jefferson could send troops to Venezuela.

· Judge Patterson held that the President does not have the unilateral power to change peace into war.  There is a difference b/w changing the state of peace into a state of war and defensive warfare.  In the case of going to war, it is the exclusive province of congress to change a state of peace into a state of war.

Anticipatory Self-Defense:

· What is it?:

· hit first to ward off foreseeable, inevitable self-defense.

· its preventative b/c the consequences could be so dramatic have to get them first even if it is not foreseeable.

· terrorism lends itself to this b/c there is no telling when it is coming or how to stop it – so maybe the only response is to hit them first. 

· Basis for it: 

· President has to get authority unless it is part of the authority to repel sudden attacks

· Presidential emergency authority against terrorists.

· appropriations for preventing terrorism?

· argue that it is so hard to stop terrorists b/c cant forsee the attacks that Congress could do little more than appropriate money.

· counter-argument: Congress could authorize use of force against terrorists and usual appropriations argument – it has to be a clear statement. 

· Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA):

· essentially just a finding – not necessarily authority

· the language says “should” – doesn’t say that he has to

· the statute essentially says don’t give $ to those who fund terrorism.

· Standard for engaging in anticipatory self-defense:

· the whole idea is that they can and will do it – is this impossible to measure?

· criminal standard – beyond a reasonable doubt:

· might not be the right standard

· intelligence is different from evidence – hearsay rule doesn’t apply, no adverse testimony, decision has to be made off of raw intelligence material – not like a criminal case.

· if President can decide on his own standard, on something less than evidence, what couldn’t he do?

· some check of having to answer to the pubic via the media.

· some international law check.

· could limit President – ie see reporting requirement re: Kosovo (page 411): reporting is probably ok, but a time table might interfere w/ CIC powers. (but in Bas v. Tingy – Congress imposed limits and created a limited war). 

Targeted Killing (or Assassination?)
· Is Assassination forbidden? ( Analysis:

· (1) International Law

· in peacetime, assassination is forbidden unless it is in self-defense.

· UN Charter generally prohibits force except in self-defense – assassination would be a violation of this.

· in wartime, there is a prohibition against killing by treacherous means – so there is some kind of prohibition.  but, killing combatants of other side, even in surprise ≠ assassination. 
· (2) Domestic Law

· there are ordinary criminal statutes against murder; but, most criminal statutes are not extraterritorial in application – they only apply in the US.

· DP Cl. is another limitation – FBI sniper case at Ruby Ridge – shoot to kill rules are patently unconstitutional in a police action. 

· (3) EO 12,333: prohibits assassination as a matter of national policy

· does it apply?

· b/c it has no definition of assassination – it is difficult to tell whether the EO applies to a particular situation. 

· it has its origins in criminal code – so perhaps could interpret it the way assassination was used in the preempted statute [Congress proposed a bill to criminalize the assassination or attempted assassination of “any foreign official because of such official’s political views, actions, or statements while such official is outside the United States.” ( However, President Ford headed off such legislation by adopting an EO, which Carter expanded, and Reagan retained in EO 12,333].

· 2 limitations to application based on preempted statute origin:

· (1) if intended only to prohibit political assassination – it is inapplicable to targeted killing in preemptory self-defense. [ie. if go after Bin Laden – its to prevent him from another attack – not b/c of his political views].

· (2) the criminal statute that the EO preempted would have been inapplicable to killings in the course of war. ( if in war, all bets are off and assassinations run wild.

· is it law?

· EO’s can have force and effect of law IF

· they are pursuant to a statute ( which this is not

· if they are an exercise of the Presidents inherent authority ( which, arguably, this is.

· can the President waive it – ie. even if this is law, is it binding on the person who promulgated it?

· The President can change it or rescind it – BUT what he cant do is violate it and pretend at the same time that it stands in place. 

· The Washington Post reports a list of 30 people to which the EO has been waived.

· has Congress superceded it?

· The 9/18 resolution is another statute and unless the Presidents order is plenary and beyond the control of Congress, it would seem that Congress has explicitly stated that the President can use all necessary force to go after terrorists.  ( argue that this isn’t interfering w/ Presidential CIC power b/c Congress isn’t mandating – the President can still decide not to do it, its just a tool available to him. 

· If assassination is legal, what would be the selection process / decision making process?

· there is no legal guidance on it

· DP might be pertinent if the target it a US citizen, but if not a US citizen, then its whatever decision making process is morally required and efficient. 

· if the purpose of the EO wasn’t to absolutely prohibit assassination, but make sure that the President made the decision – then the decision making process must of necessity include the President or his delegate. 

· If the EO is read to permit assassination abroad, what ramifications does it have at home?

· still left w/ a number of domestic authorities that would be hard to overcome by the EO:

· criminal law: doesn’t make generic exceptions for the government

· NSA: prohibits CIA from engaging in law enforcement functions

· DP Cl – what slides internationally – doesn’t necessarily slide domestically ( DP: any PERSON entitled to DP. 

· Assassination “Hypo’s”: Would these violate EO 12,333?

· el-Qadahfi: 

· no:

· going for command and control reasons

· Lybia declared war against us – if read into the EO that war or introduced forces must be present via the WPR.

· yes:

· hit the compound only to kill el-Qadahfi

· even if the EO prohibition does not apply, is there still authorization for it? ( it leaves it up to the President to decide whether to assassinate him. the real issue regarding applicability is whether or not we are at war w/ Lybia.

· Saddam in 2003? – no b/c Congress has authorized war against Saddam. Saddams family? ( probably not ok under the EO.

· Noriega: 

· CIA was helping plot coup – plotters raised issue of whether could assassinate Noriega. 

· problem is that the CIA was just talking here – but, EO § 2.12 includes indirect participation.  ( US could be said to be participating. 

· Noriega captured by coup – then they killed him.  CIA says they had w/drawn from full participation in the coup.

· Bin Laden:

· post-2001 – have the Congressional authorization

· pre-2001 – possibly a form of anticipatory self-defense, he had already bombed the military and said he was going to kill US citizens again. moreover, the fact that he is not the head of any state makes a better case for assassination b/c it supports the fact that the US doesn’t want to kill him b/c of his political views. 

· US Citizen in Yemen: 

· the Constitution reaches abroad to protect US citizens abroad – one of the core constitutional rights is DP. 

· counterargument – DP doesn’t apply in time of war. 

INTELLIGENCE OPERATIONS
Intelligence Ops: An Historical Oversight by Congress

· Intelligence Community Range of Activities:

· intelligence collection

· spies, assets abroad

· signals intelligence – NSA ( electronic intercepts

· National Recognizance Office = overhead photos by satellite 

· propaganda and political actions

· plant misinformation ( problem w/ blowback to the US

· paramilitary actions

· economic warfare

· sabotage

· subversion – provide assistance to indigenous groups

· Intelligence is controversial because:

· it involves the use of military force which constitutionally may require congressional approval. (see marque and reprisal cl.)

· plausible deniability ( US can claim not to be responsible in covert actions

· presents a moral issue as a policy matter: the US is engaged in conduct we typically find morally reprehensible. 

· Exercise: Intelligence Operation in Iraq (text 417): provide a legal opinion concerning the legality under domestic law of proposed U.S. financial support for a coup in Iraq to overthrow President Saddam Hussein. 

· President: would argue that he has the authority for this as part of his FA power rather than CIC in order to avoid any necessity of congressional approval under the WPR.  Would rely on Curtiss-Wright and the tradition of diplomatic actions done under the rubric of FA, and, thus, at the discretion of the President. 

· Congress: would argue that this is an exercise of war b/c using military force which comes under the congressional Marque and Reprisal powers as well as the WPR.  Moreover, Congress has to appropriate money for it. 

· Secrecy Problems:

· President: Under Curtiss-Wright, he has the capacity and necessity to conduct things secretly – including intelligence collection.  Such secrecy may extend to keeping these things from Congress.

· Congress: the State of the Union presumes Congress will get information when it needs it and it is a necessary predicate for congress to legislate, and appropriate money.  Unlike the President, Congress does have the authority to keep secrets (secret journal clause); thus, this would allow Congress to take secret information from the President. 

· Custom: 

· President: I’ve been doing this for a long time and you have known about it. 

· Congress: (1) practice is varied and not necessarily adequate precedent (often cited examples include “ceremonial occasions” in which special agents have spoke for the President personally); (2) how could we have acquiesced in what we don’t know (in the 1950’s there was almost no congressional oversight of the rash of such intelligence).  

· Would the coup violate the Neutrality Act?

· there is a question as to whether it applies to government agents as well as private persons ( case law splits on the issue.

· it has to be against a country w/ which we are at peace.

· moreover, the 1947 NSA was enacted subsequent to the Neutrality Act ( last in time baby. 

National Security Act of 1947

· prior to 1947: 

· the intelligence branch was either incident to the military or in the Office of Strategic Services – running it under the declaration of war. 

· the war is over, but should Truman keep intelligence communications?  There really isn’t any authority to do this as en executive project, so Truman was advised to get a statute.

· NSA 1947 created two “agencies”:

· (1) CIA:

· § 3(d): collets intelligence through human sources, but the DCI ≠ have police power.
· § 7: protect intelligence sources & methods from unauthorized disclosure = classified information.

· (d)(5): ( the fifth function (
· (2) Director of Central Intelligence: coordinator of intelligence community, doesn’t simply run the CIA, he has his own staff which is not coterminous with the CIA staff.   

· Does the 5th function authorize the coup of Saddam discussed above?

· the fifth function still has the limitation that the other functions have to be related to intelligence.

· counter-argument that this isn’t a limitation and it does authorize the coup?

· have to use the ambiguous language of “functions and duties” because cant go on the record as authorizing things such as murder.

· other requirement: the President or NSC has to direct it – highest ranking group of advisors in FA.

· United States v. Lopez-Lima (S.D.FL 1990): text 437

· PH / Facts: Lopez-Lima seized an aircraft at gunpoint in FL and flew it to Cuba.  He was indicted w/ aircraft piracy.  His defense to the charge is that the hijacking was authorized by the CIA as part of its activities to destabilize the communist regime of Fidel Castro.

· Issue: Whether Lopez-Lima has a legally cognizable defense based on classified information, so as to make that information relevant at trial.

· Holding: To establish a public authority affirmative defense, the defense must show that the governmental entity involve had the real authority to sanction conduct that would violate the laws under which the defendant is charged; and that the defendant acted in reasonable reliance on an actual US government agent. 

( in short, have to show that the CIA had real authorization and you relied on that real authorization. 

· How could Lopez-Lima prove this defense?

· Δ may have a constitutional right to classified information which would show that he relied on an actual US government agent. 
· but, the DCI is charged w/ protecting sources and methods

· court says he is entitled to have access to it and introduce it to a jury

· In 1965, the CIA did have the authority to hijack the airplane:

· 5th Function = statute which authorized a number of NSC Directives (specifically 5412-1 = broad list of covert activities covering this activity) ( court says it was authority for a covert operation. 

· EO 12,333 was in response to the CIA violating US laws (like in this case) – however, it was enacted in 1981 and this is 1964.  Basically, up until 1981, the CIA has the authority to do anything. 

Disruption of Domestic Groups

· Halkin v. Helms (DC Cir. 1982): text 449

· Facts/PH: Πs were involved in various activities seeking to protest and secure an end to the involvement of hte US in Vietnam.  They filed suit after disclosures by teh press which revealed that the FBI and CIA had conducted intelligence operations that resulted in teh surveillance of US citizens who opposed the war to Vietnam.  The operations included intelligence gathering activities both within and without the US.   The Πs claim that their constitutional rights and the 1947 NSA is violated because the government is conducting internal security and seek production of documents concerning their claims. 
· The court incites the CIA’s statutory authority to protect secrets under their “sources and material” protection.  Thus, leaving Πs claim unresolved and their recourse is political – go to Congress.  

· What if the court had reached the merits? Argue that they were conducting incidental domestic activity for legitimate foreign intelligence ( its another increment up from Lopez-Lima – the loophole was opened and it is expanded here.  RH thinks that the Πs would have lost on the merits b/c the activities described here are quintessential FBI activities.  
Undercutting Oversight: The Iran Contra Affair

Congressional Oversight Reforms:

· The Hughes-Ryan Amendment:

· the Hughes-Ryan Amendment impliedly authorized intelligence operations, including covert ops.  While it assumes such operations will take place, it requires the President to make a finding that they are important to national security and to report this to Congress (although doesn’t necessarily say it requires Congressional approval).

· the teeth of the Amendment is the funding limitation placed on intelligence activities – it is impossible to spend money on the activities unless it is authorized.  

· the requirement of a Presidential finding limits internal plausible deniability.  The finding limitation appears to require a finding before the President engages in such activities – therefore, retroactive findings are not allowed.  While the Amendment does not explicitly require the finding to be in a certain form, the fact that it must be reported to Congress generally implies that the report will be in writing.  

· the effect and purpose of the of the Amendment:

· finding requirement: Ensures a more disciplined decision making process, requires it to be down on paper.

· reporting requirement: it specifies certain committees because it is supposed to be covert operations; but, if you add it up, it turns out to be 163 senators/representatives on 8 committees. ( seems to be a mistake b/c it cant be secure to report to that many people.  have to report in a timely fashion – it isn’t clear whether that means before or after the President takes action – remember, it just says report to Congress, not that Congress has to approve the action. 

· The Church Committee and a Proposed Charter: In 1975, the Senate created a committee to study governmental operations, known as the Church Committee after its chair.  The committee was charged to determine “the extent, if any, to which illegal, improper, or unethical activities were engaged in by the intelligence activities.”  Eventually, the committee proposed a new act to replace the NSA with more specific lines of responsibility and limits of authority.  The Charter/Act was never adopted, and the Intelligence Oversight Act represents what the Senate Intelligence Committee was able to salvage of its proposed charter.

· Intelligence Oversight Act of 1980:

· The IO Act eliminated the Hughes-Ryan reporting requirement of “and reports, in a timely fashion” and inserted the following sentence into subsection (a): “Each such operation shall be considered a significant anticipated intelligence activity for the purpose of section 501 of the National Security Act of 1947.”

· The three main requirements under the IO are:

· (1) keep the Intelligence Committee fully informed of al intelligence activities including any significant anticipated intelligence activity.

· this could mean provide prior notice b/c there is a special provision providing what to do in the case of inability to provide prior notice.

· it could mean don’t have to give prior notice – the preamble gives a nod that the constitution may require w/holding prior notice as an inherent constitutional authority of the President. 

· or it could mean that no notice at all must be given in extreme circumstances – b/c it contemplates situations where no notice is given.

( its very ambigous

· (2) furnish information to the Committee when it is requested.

· (3) report any illegal intelligence activity to the Committee.

Executive Branch Reforms:
· Executive Order 12,333: 

· (1) the EO divided labor for intelligence operations

· the CIA conducts special activities and not one else (including NSC) w/out special authorization of the President (see ¶1.8 (e)).  There doesn’t seem to be any other meaningful review of the Presidents decision. 

· the director of the CIA is in charge of implementation

· (2) The Administration determination covert operations by the following standards:

· ¶ 2.11: Prohibits assassination – but it can be waived and anticipatory self-defense might be ok.

· ¶ 2.8: the statutes of the US provide an additional standard b/c it must be consistent with other laws of the US [note: it doesn’t say consistent w/ international law at all]

· ¶ 3.4 (h): Defines special activities ( has to be consistent w/ national foreign policy objectives, plausible deniability is intended, but cannot have any blowback ( cant try to influence US public opinion. 

· (3) Form of reporting covert actions:

· EO ¶ 1.2 (b) – give all policy decisions including dissents to the President.

· National Security Directive 159 requires it to be in writing

· EO: picks up Intelligence Oversight Act at ¶ 3.1 – so it must be consistent w/ that.

The Reforms Tested: A Case Study of the Iran-Contra Affair: 

On November 3, 1986 a Beirut newspaper reported that the US has secretly sold arms to Iran.  Reports soon followed that linked the arms sales to a desire to gain the release of American hostages in Lebanon.  The Administration had been approached by Israel with the proposal that if the US was willing to sell it anti-missile tanks, Iran would use its good  offices to lean on Lebanon to release hostages.  Israel would give the tanks to Iran, Iran would pay Israel, and the US would replace Israels arms and get the money.  After a DOJ investigation, it was revealed that some proceeds from the arms sales to Iran had been diverted to the administration-supported Contras fighting the Sandanista government of Nicaragua, at a time when US military aid to the Contras had been prohibited by Congress.

Authority for the arms deal:

· (1) FR power via Cutiss-Wright
· (2) Hostage Act – massive delegation cited in Dames & Moore v. Regan. 2 problems with using this:

· (1) policy problem: as a pre-condition to the President using this authority, he must report to Congress. possible loophole – it says report “as soon as practicable.”

· (2) legal problem: (a) it is not a good fit if the hostages are not held by a foreign government – b/c here they are held by terrorists; (b) it does not apply b/c they aren’t being held despite the fact that they are American – they are being held because they are Americans ( at least as it was interpreted in D& M – but RH thinks this is incorrect interpretation. 

( the Hostage Act is likely not to apply

· (3) Version of self-defense authority.  Durand v. Hollins (SDNY 1860) stands for the proposition that the President has the discretion to take whatever steps may be necessary, short of a full scale war, to protect American Citizens.  Neagle illustrated an inherent authority of the government to protect itself – the hostages are members of the US embassy staff.  Also argue that the President has the power to rescue Americans when being held abroad.

· problem: Neagle and Durand are talking about the authority of the President in absence of congressional legislation – under these circumstances, the Hostage Act occupies the field.

· alternative: the Arms Export Control Act (AECA) deals point blank with the sale of arms to any state on the State Department Terrorist Watch List and Iran was on that list.  Congress never permitted the President to transfer arms to allies (ie Israel) to states on the list.  While the President can waive restriction if necessary for national security, he still have to report it – and he did not report the sales to Congress.

If the President didn’t want Congress to know, what other authority did he have?

· The President could attempt to avoid the AECA by using the Fifth Function of the NSA – the sales were made as a covert action and thus do not fall under the AECA.  It would still fall under the Intelligence Oversight Act (which includes the Hughes-Ryan Amendment), however, and thus the President is still required to report it to Congress.  If under the IOA, the President has to:

· make a written finding:

· the President didn’t make a finding initially, but after the second sale in 1985, he made a finding.  The “finding”, however, was oral and it came after had already taken the action. 

· in 1986, the President made another finding, but he omitted any reference to the arms-hostage situation.

· division of labor for implementation:

· the CIA is required to conduct such activities; however, in this situation the NSC directed and conducted the operations vis a vis Ollie North and Poindexter.  While this is not very consistent w/ the NSA, it is not necessarily a violation because the CIA is to conduct it unless the President directs someone else to do it.

· reporting requirement:

· report in a timely fashion (limit it to gang of eight or not report at all b/c the extraordinary circumstances excuse notice? ( statute is ambig.)

· what would be the extraordinary circumstances?

· is the risk that Congress will disapprove and thus jeopardize the operation enough to establish extraordinary care?

· this is probably the least solid ground for not informing them.  should have to report unless its on the inherent executive power of the President. 

· Congressional policy to disapprove this would be based on theory that it would encourage taking of hostages and policy was not to negotiate with terrorists. 

Following the Money
· Covert Support for the Contras and the Boland Amendments:

In 1981, President Reagan signed a funding that authorized the CIA to support and conduct paramilitary operations against the Cuban presence and the Cuban Sandanista support infrastructure in Nicaragua and elsewhere in Central America.  Beginning in 1982, Congress enacted a series of measures, dubbed Boland Amendments, designed to limit that assistance.  The most restrictive of the Contra aid measures is referred to as Boland II.  Boland II presents three discrete problems of interpretation:

· (1) whether the language “any other agency or entity” covers only agencies traditionally involved in intelligence operations, or does it also apply to any entity that is actually so involved?

· argue that Congress was trying to establish a restriction on the funding of the Contras and therefore created a catchall phrase (instead of listing all of the agencies) which would include agencies such as the NSC which diverted funds to the Contras.  [RH thinks it does include agencies such as the NSC].

· (2) does “involved” encompass indirect support?

· arguably, it does include indirect support.  The legislation is a response by Congress to perceived end runs around Congress by the Administration.  If it didn’t include indirect support the intent of the legislation would be frustrated. 

· (3) does the phrase “no funds available” apply only to the then-current DOD appropriation or to all government funds?

· part of a budget consists of contingency funds (for which there is no line item appropriation) ( Congress didn’t want them to use contingency funds for this action. 

· but, could they use private weapons manufacturers dealing directly w/ Iran?

· by soliciting contributions from the US, via photo ops w/ the President for example, and then making a cash contribution to the Contras? ( The Miscellaneous Receipts Act provides that the money has to go to the US treasury if there is not a statute directing it elsewhere.  The money only comes out of the treasury if it has been appropriated.  No statute authorizing the money to go any where else here.  The Anti-Deficiency Act makes it a crime to authorize an expenditure without an appropriation.

· by inducing the contribution by quid pro quo (giving them a tax break or assistance?): It would still fall within the “indirect funds” language.  Moreover, Congress enacted the Pell Amendment (text 501) to prohibit quid pro quo.  It is hard to enforce a quid pro quo, however, because have to allow the President certain FA latitude in communicating and making foreign policy with the countries. 

· could Ollie North do this privately?

· Under the Neutrality Act it would still fit fundraising to support paramilitary support of Nicaragua. 

· The Constitutionality of the Boland Amendment:

· Is Congress empowered to restrain the President in this manner?  Two constitutional conflicts must be considered.  First, may Congress prohibit the President from soliciting private and third-country funds in furtherance of his foreign policy objectives?  Second, may Congress exercise its appropriations power to supervise the President’s conduct of the nation’s foreign policy?

· Majority of Congressional Committees respond to those constitutional questions in the following way: “The Administration’s activities in support of the Contras were conduced in direct contravention of the will of Congress.  It follows, then, that the President’s constitutional authority to conduct those activities was at its lowest ebb.”

· Others argue that the Boland Amendments were unconstitutional because they usurped the power of President Reagan to fashion a response to the multiple violations of international law perpetrated by the Sandanistas.  The counterargument is that Boland is implementing international law by defining offenses.  The President must uphold the international law in absence of a controlling legislative act – Boland Amendments are arguably a controlling legislative act. 

The Neutrality Act

· United States v. Terrell (SDFL 1989)
· Terrell and others were charged with conspiracy in violation of the Neutrality Act because they allegedly provided weapons to the Contras.  Defendants asserted that the US was not “at peace” with the nations involved in these conflicts and as such they didn’t violate the Neutrality Act. 

· The government conceded that it would be inaccurate to say that the only time the United States is not “at peace” is when Congress has formally declared war.  The court found that the facts of the case do not support a finding of “at peace” between the US and Nicaragua during the time in question.  Because they were not “at peace,” the court dismissed the case against defendants.  

Contemporary Intelligence Oversight

· Intelligence Authorization Act (1991):

In response to the Iran-Contra affair, the House and Senate Intelligence Committees introduced several bills seeking generally to strengthen the oversight process.  Congressional advocates of oversight reform differed sharply with the administration officials concerning the timing of notification and congressional leaders of a presidential finding authorizing a covert action. Instead of the “in a timely fashion” language first incorporated into the Hughes-Ryan Amendment, the congressional reformers wanted presidential notification within 48 hours of a finding.  A major intelligence oversight reform bill, without the 48-hour notice requirement, was passed by both houses of Congress in 1990.  But the President vetoed it.  In 1991, the bill was revised, and after repealing the Hughes-Ryan Amendment, they substituted the Intelligence Authorization Act for the Intelligence Oversight Act of 1980.  

· Budget Oversight of Intelligence

· Richardson v. United States (3rd cir. 1972)
· Taxpayer sought information concerning detailed expenditures of the CIA.  He was provided some information, but in accordance with the CIA Act, which permits the Agency to account for its expenditures “solely on the certificate of the Director,” the Combined Statement did not provide information on the budget of the CIA.  The taxpayer sued claiming that the provision violates the Statement and Account Clause of Art. I § 9 cl. 7.  

· The majority didn’t decide on the merits, but held that he had standing.

· The S.Ct. subsequently reversed and found that Richardson lacked standing as a citizen because his grievance was “generalized” and “common to all members of the public,” while his claim as a taxpayer failed because there was no challenge to an enactment under the Taxing and Spending Clause and no claim based on a “specific constitutional limitation” on the taxing and spending power.

FIGHTING TERRORISTS AND OTHER TRANSNATIONAL CRIMINALS

DEFINING AND CRIMINALIZING TERRORISM
WARTIME / TERRORIST DETENTIONS

· Terrorism:

· A federal statute provides international terrorism as activities that – 

(A) involve violent acts or acts dangerous to human life that are a violation of the criminal laws of the United States or of any States, or that would be a criminal violation if committed within the jurisdiction of the United States or of any State;

(B) appear to be intended –

i. to intimidate or coerce a civilian population;

ii. to influence the policy of a government by intimidation or coercion; or 

iii. to affect the conduct of a government by assassination or kidnapping; and 

(C) occur primarily outside the territorial jurisdiction of the United States, or transcend national boundaries in terms of the means by which they are accomplished, the persons they appear to intend to coerce or intimidate, or the locale in which their perpetrators operate or seek asylum. 

· The USA PATRIOT ACT, passed in response to the September 11 attacks, borrows the above definition of “international terrorism” to define as “domestic terrorism” such acts that occur primarily within the jurisdiction of the United States.

· Defining terrorism – what are consequences?

· Designation by the Secretary of State as a terrorist country has the following implications:

· you cannot be sold arms by the US or a country to which we have sent them

· civil liability statute waiving sovereign immunity for suit

· Posse Comitatus: use of forces in certain terrorist instances

· your assets may be blocked/frozen

· immigration may be blocked

· you may get booted from the US

· prohibited from giving material support to an organization.

· the DC Cir. has held that some organizations labeled as terrorists have some DP right to be heard during such designation. 
· We can possibly go after country harboring al Qaeda

· Civil and criminal liability.

· US Anti-Terrorist Policy

· Proactive and preemptive (esp since 9/11)

· Means stopping it in the planning stage; go beyond aiding and abetting, and target financial backers.

· Material support laws are important

· Want to stop terrorists from getting WMDs

· No concession with terrorists

· Made Iran-Contra very controversial, as not only political, but policy matter (we didn’t follow this policy in Iran-Contra)

· 2 phases of policy:

· Crisis Management

· Law enforcement investigation phase

· Try to prevent up until the incident

· FBI is LFA (lead federal agency) in this phase

· CIA does same thing abroad

· Consequence Management
· Happens after the event

· First response is by first responders (local police, public health, etc)

· FEMA is part of this; now part of DHS

· DHS very disorganized; collapsed 22 federal agencies into 1.

· Due Process Required?

· A foreign organization WITHOUT property or assets or presence in US has NO due process rights under 5th amendment, so can’t contest designation as a terrorist organization or terrorist state.

· BUT – may be different if the organization has property in the US. 
· If property seized and people can’t come in or out of US, then would probably have due process rights (even a foreign org.
· Sec of state must make 3 findings in administrative record in order to designate an organization as an international terrorist org: (People’s Mojahedin Org of Iran (PMOI) v. Dept of State, DC Cir 2003) (Supp p 13)
· Foreign org

· Engages in terrorist activity (any at all)

· Activity threatens US security or economy.

· Must know it MAY be designated

· Look at unclassified evidence against it, on which Secretary is relying

· Meaningful opportunity to respond in writing.

· But how can response be meaningful if evidence is secret?

· Pres has power to keep things classified.

· People’s Mojahedin Org of Iran (PMOI) v. Dept of State, DC Cir 2003) (Supp p 13)

· In this case, the unclassified record was enough to show their guilt.

· Organization NOT entitled to see classified info offered against them for purpose of due process claim.

· Advocacy is criminal, regardless of first amendment, if it is directed towards and likely to result in imminent lawless action (Brandenberg v. Ohio, US v. Rahman) (p 829)
· Even when person doesn’t intend bad result, it can still be criminal to say something likely to result in a clear and present danger.

· US v. Rahman (2nd Cir 1999) (p 826)

· Rahman was cleric who didn’t plan, but advocated violence and destruction in NY.  He was involved in first WTC bombing, and murder or rabbi, and bombing of tunnels plan.  He was charged and convicted of seditious conspiracy under § 2384 (this was before material support statute).

· Relevant provisions of § 2384: 

· Levying war against US, use force to hinder declaration of war, seize prop of US.

· None of provisions were a perfect fit.

· This couldn’t be treason, because elements of treason require that D owed allegiance to US (so foreigners or aliens can’t be charged with treason.)

· Statute does NOT violate first amendment.

· Even though conviction was based on religious speech, he went farther than just expression or advocacy; he explicitly instigated action; not only talked about an abstract principle.

· Court said statute is NOT overbroad:

· Gov’t can outlaw a conspiracy and act to prevent a crime before it occurs.

· Statute doesn’t just involve speech, but also conduct itself. 

· Bulk of statute criminalizes conduct, not speech.

· Court said it was not too vague:

· “sedition” may be vague term, but only in title.

· Words of statute don’t even use title; more precise.

· Some terms are vague, like “levying war”

· Court says CAN convict based on speech alone, but must be careful.

· AEDPA – Anti-Terrorism and Effective Death Penalty Act of 1996

· Authorizes Sec of state to designate an organization as a foreign terrorist org if:
· Foreign org
· Org engaged in terrorist activity
· Activities threaten US nationals or national security
· Imposes fine or imprisonment for providing material support to these groups.
· Material Support Statutes:

· 18 USC §2339A - Criminalizing material support for terrorist acts and related crimes:

· (1) Offense – Whoever provides support or resources or conceals or disguises the mature, location, source, or ownership of material support or resources, knowing or intending that that are to be used in preparation for, or in carrying out, a violation of [various specific terrorist crimes] or in preparation for, or in carrying out, the concealment of an escape from the commission of any such violation, shall be fined, imprisoned, or both.  

· (2) Definition – “Material Support or Resources” means currency or monetary instruments or financial securities, financial services, lodging, training, expert advice or assistance, safehouses, false documentation or identification, communications equipment, facilities, weapons, lethal substances, explosives, personnel, transportation, and other physical assets, except medicine or religious materials.

· Patriot Act added something like “providing advice or counsel” as material support.

· This defines material support VERY BROADLY.

· 18 USC §2339B – Criminalizing material support for an organization designated by Sec of State as foreign terrorist organization:

· (1) Unlawful conduct – Whoever is provides material support or resources to a foreign terrorist organization, or conspires to do so, shall be fined or imprisoned or both.

· In order to be held liable under the material support statute, must have proof that "the accused knew that the organization was designated as a foreign terrorist organization or that the accused knew of the organization's unlawful activities that caused it to be so designated, " or it would violate the 5th amendment. (Humanitarian Law Project v. Reno, 2003)

· Humanitarian Law Project v. Reno (9th Cir 2000) (p 832)

· Ps giving money to org designated by Sec of State Reno as terrorist org.
· They claim that groups do good things, and that’s where money is going. 
· P’s claim this infringes on freedom of association under first amend.
· Court does not apply strict scrutiny here (which it would have to if law targeted contributions as expressions). Court applies intermediate scrutiny, where law serves purpose unrelated to content of expression.
· Our first focus in on gov’t’s purpose, not donor’s purpose.
· Court says law is sufficiently tailored, and gives deference to congressional fact-finding.
· Humanitarian Law Project v. Reno (9th Cir 2003) (supp 149)

· D has to know criminal purpose of the group and intend to further it in order to be liable.
· Can’t be prosecuted for just being a member.  
· This requires active association.

· Gov’t took position that it would be unlawful to give $, even without knowledge of criminal behavior. This was wrong.

(Raven-Hansen Remarks)
· The Humanitarian Law Project case in the casebook (832) tackled First Amendment challenges to the material support charge. It noted that criminal liability for membership requires knowledge of a group's unlawful purpose and the intent to further it. It also noted that criminal liability for advocacy of a terrorist organization' s aims would similarly require knowing affiliation and specific intent to further illegal aims.
· But the material witness statute does not proscribe mere membership or mere advocacy. "[A]dvocacy is far different from making donations of material support" (casebook 834) and, because it is more likely to implicate First Amendment values, "always protected under the First Amendment whereas making donations is protected only in certain contexts." The material support offense therefore does not require "a specific intent to aid an organization's illegal activities" as a matter of First Amendment law (834).
· Yet a felony liability for innocent contributions would still offend the Fifth Amendment's requirement for personal guilt, according to the more recent Humanitarian Law Project opinion in the appendix. (Appendix at s50). To avoid this Fifth Amendment question, the court therefore construed the material support statute's term "knowingly" to require mens rea: knowledge that "the accused knew that the organization was designated as a foreign terrorist organization or that the accused knew of the organization's unlawful activities that caused it to be so designated." (s 52).
· In reaching this conclusion, the court found it significant that material support convictions carry a maximum fifteen year penalty. As the Supreme Court said in Staples (cited at s152), the penalty imposed is a significant consideration in determining whether a criminal statute should be construed to dispense with mens rea. I infer that a statute carrying a much lighter penalty might, in some circumstances, be so construed.

INVESTIGATING TERRORISM AND OTHER NATIONAL SECURITY THREATS
Fourth Amendment and Investigations:
· Surveillance methods (beginning with least intrusive and working up):

· Records Check
· Credit reports

· Criminal record

· Personal Interview

· Polygraph

· Following people

· Eavesdropping

· Sometimes involves forced entry; sometimes not

· Sneak & Peak

· Wiretapping / Phone tapping

· Pen registers – record outgoing calls

· Trap & Trace – records incoming calls

· Wiretap – listen to call content

· Mail Cover

· Looking at who mail goes to and from

· Mail opening (prob need warrant)

· Email interception

· Either read headers or content

· Generally, content requires higher standard than reading list of emails / calls placed

· Informants

· Turn people already in organization

· Body wires

· Infiltration

· Send someone to infiltrate organization

· May include possible disruption by providing false info

· Disruption

· Fourth Amendment provides a right against unreasonable searches and seizures.  There is a presumption that a warrantless search is per se unreasonable with a limited number of exceptions (Katz v. US, 1967).  A judicial warrant is:

· (1) issued by an independent judge

· (2) issued on probable cause – evidence establishing a fair possibility that a crime has been or is being committed.  (only need to meet the mere possibility standard – its less than preponderance)
· The presumption may be rebutted under certain circumstances including time emergencies, searches incident to arrest, plain view during hot pursuit, and persons entering/leaving US.  The range of reasonable searches is created by balancing the governments interest against the intrusion on privacy.  A warrant is presumptively reasonable b/c (a) it comes from a detached, neutral 3rd party; and (b) the probable cause requirement eliminates post-facto justification, it specifies and confines the search. 

· 4th amendment isn’t absolute prohibition.  Invites balancing (reasonableness)

· The balancing test affects national security b/c national security purposes are a factor in the test – national security presents special circumstances which justifies balancing in favor of a search.
· Constitutional source of authority for pres to collect intel for domestic security or foreign intel?

· Protect gov’t and constitution (Art II, § 1)

· Although would be hard stretch for gov’t to argue that Pres only has authority to conduct surveillance because of tectual commitment in constitution.

· Pres power to deal with foreign relations (for the foreign intel piece)

· Emergency powers (implied, and included in Neagle)

· This isn’t a strong argument alone, because FISA has exceptions for emergency situations; 48 hours for US person and 1 year for foreign persons; but AG must still go to FISC afterwards.

· Customary authority (Pres and AG have been doing this for a while).
· Has Congress occupied the field in terms of surveillance in the US?

· Yes, in FISA and Title III.
· How does standard body of 4th amendment apply to National Security?

· We could make exception for national security as a whole.

· Gov’t keeps making this argument.

· Argument in Moussaui – when he wants to interview those mentioned in indictment, and gov’t won’t let him have access because of national security exception.

· National security is compelling gov’t interest, not requiring exception itself, but a thumb oon the scale to tip balance towards limiting privacy protection.
· Summary of requirements for searches:

· Ordinary criminal search – 

· normal PC standard, associated with specific crime

· Domestic security Search (Keith) – 

· Still need warrant, but may be able to have lower standard if Congress changes Title III; otherwise, Title III.

· Foreign Intel Search in US (Truong)– 

· No warrant needed if Pres and/or AG approve.

· Primary purpose must be foreign intel collection

· Target must be foreign agent

· Search must be reasonable

· Foreign Intel Search Abroad – 

· Treaty limitations on some targets

· Different standard if search targets US citizen abroad.
A National Security Exception to the Fourth Amendment?
· Why is domestic security different from ordinary crimes?

· Not investigating completed or ongoing crime; continuous intel gathering and/or preventing criminal activity.

· In domestic security, may be looking for much broader info.

· Argument about mosaic makes sense; may justify lowering, but not eliminating PC requirement.

· Gov’t needs warrants in cases involving domestic security (requires traditional PC and judicial approval). (Keith)
· United States v. United States District Court (Keith) (US S.Ct. 1972)
· The defendant was charged with bombing CIA offices on a University of Michigan campus, but there is no claim that the Δ has any connection with any foreign power.  The government subjected the Δ to surveillance by wire tap w/out obtaining a prior judicial warrant.  
· The President cites the Omnibus Crime Control and Safe Streets Act (aka Title III) from the 1960’s which authorizes wire taps in ordinary criminal cases.  
· The government argues that “in excepting national security surveillances from the Act’s warrant requirement Congress recognized the President’s authority to conduct such surveillances without prior judicial approval.”  The court doesn’t buy it – it’s a savings clause – it does not give the President any authorization to conduct such surveillance absent a warrant. 

· Title III explicitly mentions national security searches and recognizes constitutional authorities of the President in two scenarios:

· foreign power threats 

· preserve, protect, defend

· domestic security threats

· mentions President taking such measures as are required to prevent the overthrow of government. ( this is where this Δ falls under – its not a foreign powers situation, but its not for a normal crime either, it’s a symbolic act against the government.

· Did the President authorize warrantless searches pursuant to Title III correctly?

· Title III recognizes that the President has the authority, but it doesn’t give authority to conduct warrantless searches and it doesn’t regulate national security issues.

· counterargument: it does authorize and regulate national security issues b/c last sentence in portion quoted on 317 says the contents of communication intercepted by the President in the exercise of the foregoing powers may be received if the interception was reasonable. 

· The court, however, concludes that Title III does not govern it.

· So, does the President have other constitutional authority to do this?

· implied in the “Take Care” clause – Neagle – didn’t need specific statute to protect S.Ct. justice from being attacked.

· customary authority – the President has done this for decades

· Does this require a warrant and how is reasonableness determined?

· gov’t: no warrant b/c national security presents special circumstances which make this reasonable.  ( the information they are seeking is hard to explain to the court and they don’t want it leaked to the presss.

· response: 

· there are certainly procedures to avoid the above concerns from occurring. 

· re: the competency concern of the judges – courts already look at a lot of these cases. 
· Pres claims that national security is a separate circumstance, because:

· Secrecy and leaks

· May have to reveal names of secret informants

· But judges can hear things in camera, and are capable of keeping secrets (do it all the time with regular informants)

· Judges no less trustworthy than exec officials.

· Maybe courthouse itself not as secure, but that can be changed.

· Competency; courts not competent

· Judges don’t know standards to apply, or risk involved.

· Courts may not know foreign language; delay factor

· Judge may not understand relevance of info, or how it fits together.

· But intel officers should be able to explain it and make sense of it.

· Need for speed

· Requiring warrant may make it harder to do things quickly.

· But there could be solution to that too.
· Courts 3 part holding vis a vis RH:

· (1) some sort of prior judicial approval is necessary (not after the fact judicial approval)

· (2) for intenal/domestic security surveillance where the subject has no connection to foreign power 

· (3) but not necessarily by same standards as the Fourth Amendment requires for ordinary crimes (codified in Title III) – ie. different standards may be compatible with the Fourth Amendment if they are reasonable both in relation to the legitimate need of Government for intelligence information and the protected rights of our citizens.  

· important because rejects the notion that the 4th Amendment doesn’t apply, but says circumstances/standards might be relaxed under those circumstances (and a fortiori probably more relaxed under foreign powers ( not addressed, but implied in the holding).
· Court invites lowering (but not eliminating) the warrant / PC requirement, but Congress hasn’t accepted that invite.  

· Therefore, still have to follow Title III for domestic security.
A Foreign Intelligence Exception?
· Even if Pres has authority to wiretap, the wiretap must at least be ordered by Pres or AG, not just aids or others. Court wants someone with authority to order a search. (Erlichman, D. Ct. DC)
· DC Cir says that there was no specific Pres authorization, doesn’t mention if he has authority.
· United States v. Erlichman (D.Ct. DC 1974)
· Agents of the Executive Branch broke into a psychiatrists office without a warrant for the purpose of obtaining the doctor’s medical records relating to one of his patients, Ellsberg, then under Federal indictment for revealing top secret documents.  The defendants claimed that the (1) the break-in was legal under the Fourth Amendment because the President authorized it for reasons of national security; and (2) that even in the absence of such authorization the national security information available to the defendants at that time led them to the good-faith, reasonable belief that the break-in was legal and justified in the national interest.  The defendants distinguishes Keith b/c Keith was entirely domestic and this has to do w/ foreign powers.

· The defendants argued that the courts have begun to carve out an exception to the traditional rule for purely intelligence-gathering searches deemed necessary for the conduct of foreign affairs.  The court, however, responded that any such exceptions have been narrowly limited to wiretapping cases – which is a much less intrusive search. (is it really less intrusive – its ongoing.)

· Even if the President does have any authority in such wiretapping cases, the Court rejects that the President could delegate such power absent an express authorization by the President.

· The Court concludes that the President not only lacked the authority to authorize the break-in but also that he did not in fact give any specific directive to do so.

· When object of foreign intel is foreign, and the primary purpose is for foreign intel and not just a criminal prosecution, no warrant is needed. (Truong)

· This is codified by FISA.

· United States v. Truong Dinh Hung (4th Cir. 1980)
· Δ was convicted of espionage and the Δs seek reversal of their convictions becaue of warrantless surveillance and searches.  No court authorization was ever sough or obtained for the installation of wire taps, for mail intercepts, etc.  The government relies on a “foreign intelligence” exception to the Fourth Amendment.  The FBI sought and received approval for the surveillance from the AG. 

· the court now recognizes a foreign intelligence exception, however, because individual privacy interests are so important, the court provides a carefully limited exception:

· (1) the government is only relieved from seeking a warrant when the object of the search is a foreign power, its agent or collaborators.  Where there is no foreign connection, the executive’s needs become less compelling; and the surveillance more closely resembles the surveillance of suspected criminals, which must be authorized by warrant. 

· (2) the executive should be excused from securing a warrant only when the surveillance is conducted “primarily” for foreign intelligence reasons.  (ie. not for criminal prosecution). 

Sleuthing (and Torturing (?)) Abroad
· FBI can wiretap a foreigner in their foreign country.

· This is because it’s on foreign soil, so FISA doesn’t apply.

· Person not protected by 4th amendment.

· A foreign gov’t CAN wiretap a US citizen abroad, and we can retail ant info they get on a “silver platter.”

· But if it’s a joint venture, then we must insist on some separation between US and foreign police.

· Joint Venture – 

1. Case law not clear

2. Mere tip or advice not joint venture

3. If US directs a search, or has controlling rule, then it is a joint venture and silver platter doesn’t apply.

· All constitutional rights apply to citizens abroad; US acting abroad must still obey bill of rights. But 4th amendment applies differently than it does at home.  (Reid v. Covert, S. Ct.).

· Reid v. Covert (US S.Ct. 1957)
· Court rejects the idea that when the US acts against citizens abroad it can do so free of the Bill of rights.  When the government reaches out to punish a citizen who is abroad, the shield which the Bill of Rights and other parts of the Constitution provide to protect his life and liberty should not be stripped away just because he happens to be in another land.  Court finds that ALL the constitutional rights apply to US citizens abroad.

· Harlan: concurring: doesn’t agree with the suggestion that every provision of the Constitution must always be deemed automatically applicable to American citizens in every part of the world.  The question of which specific safeguards of the Constitution are appropriately to be applied in a particular context overseas can be reduced to the issue of what process is “due” a defendant in the particular circumstances of a particular case. 
· SILVER PLATTER DOCTRINE - FBI can ask foreign officials to surveil a US citizen abroad, and FBI can then take that info on a “silver platter.” (Verdugo, S. Ct.)

· 2 exceptions to silver platter doctrine:

a. Joint venture doctrine

i. If foreign police acting as agents of US police, then it is really US wrongdoing, and deterrence could have effect.

b. Shocks the conscience

· United States v. Verdugo-Uriquidez (US S.Ct. 1990)
· Issue: Whether the Fourth Amendment applies to the search and seizure by US agents of property that is owned by a nonresident alien and located in a foreign country.  ( Court holds that it does not. 

· Facts: Δ, a citizen and resident of Mexico, was apprehended by Mexican police and delivered to the US border authorities in response to a US warrant for his arrest on drug-smuggling charges.  Following his arrest, and while he was incarcerated in the US, DEA agents searched Δ’s property in Mexico with the approval of Mexican authorities, but without a US warrant, and seized certain documents which were subsequently offered as evidence against him. 

· court finds that the “people” referred to in the 4th Amendment “refers to a class of persons who are part of a national community or who have otherwise developed sufficient connection with this country to be considered part of that community.” Also cites Johnson v. Eisentrager for the holding that in some cases constitutional provisions extend beyond the citizenry; “the alien has been accorded a generous and ascending scale of rights as he increase his identity with our society.” 

· Exception to 4th amend warrant requirement exists, but is narrowly drawn to include only those overseas searches, authorized by the President (or his delegate, the Attorney General), which are conducted primarily for foreign intelligence purposes and which target foreign powers or their agents. All warrantless searches are still governed by the reasonableness requirement. (US v. Bin Laden, SDNY 2000)

· United States v. Bin Laden (SDNY 2000)
· Δs were charged w/ offenses arising out of their alleged participation in an international terrorist organization (Al Qaeda) led by Bin Laden.  Δ, an American citizen, seeks to suppress evidence seized from the search of his residence in Kenya and evidence obtained from electronic surveillance. 

· The Court finds that the power of the Executive to conduct foreign intelligence collection would be significantly frustrated by the imposition of a warrant requirement in this context.  Therefore, this Court adopts the foreign intelligence exception to the warrant requirement for searches targeting foreign powers (or their agents) which are conducted abroad.

· At the same time, the Court is mindful of the importance of the Fourth Amendment interests at stake.  In keeping with the precedents reviewed above, the warrant exception adopted by this Court is narrowly drawn to include only those overseas searches, authorized by the President (or his delegate, the Attorney General), which are conducted primarily for foreign intelligence purposes and which target foreign powers or their agents. All warrantless searches are still governed by the reasonableness requirement and can be challenged in ex post criminal or civil proceedings. 

· The court applies their standard and finds that the searches fall within the foreign intelligence exception to the Fourth Amendment. 
· There still is reasonableness standard applied. Court looks at:

· Whether there is PC

· Minimization of dissemination of info obtained

· Good faith

· Daytime more reasonable than nighttime for physical intrusions.
· Summary:

· Electric Surveillance and Physical Searches in the US

· Ordinary Criminal Evidence:

· in connection with ordinary criminal investigation = warrant upon probable cause that a crime has been or is being committed = Title III.

· “Domestic Intelligence”

· need prior judicial approval

· prior approval doesn’t have to be a warrant, but its not up to the court to decide what a domestic intelligence warrant should be based on.

· “Foreign Intelligence”

· Truong and FISA?

· courts said that the difference b/w foreign intelligence and domestic intelligence are so significant that we can dispense w/ the prior judicial approval – but it must be approved by at least the AG, must have foreign intelligence reason to collect information, and must be foreign power target. [note: these cases are pre-FISA]

· In 1978, this was codified in FISA: wanted prior judicial approval, but under relaxed circumstances. 

· Electric Surveillance and Physical Searches outside of the US

· Of  “Unconnected” Aliens

· no 4th A. protection

· Of US persons by foreign police

· obvious answer: no protection from the constitution

· silver platter doctrine: can use fruits of such “illegal” searches w/out obeying the 4th A.  Because the Bill of Rights does not protect Americans from the acts of foreign sovereigns, and because applying the exclusionary rule to such acts would not deter them, such evidence can be turned over the US law enforcement officials on a “silver platter” and admitted in US criminal prosecutions. 

· Of US persons by US police or “joint venture”

· joint venture is more than a tip – it’s a controlling role in the search.

· probably don’t need a warrant, but reasonableness standard still applies (see Verdugo) . . . however, there is now some extraterritorial authority for a warrant thru the PATRIOT ACT. 

· possibilities for measuring reasonableness: 

· (1) Good faith compliance with foreign law.

· The Ninth Circuit in United States v. Barona, looked to good faith compliance with the law of the foreign country where the surveillance was conducted absent conduct which shocks the conscience.  Judge Reinhardt dissented b/c thought Americans are given even less protection under foreign law.  He argued, therefore, that the government still must have probable cause for a foreign search, even if a warrant is impracticable. 

· (2) Require probable cause.

· not clear that traditional probable cause is appropriate or loose enough to permit intelligence searches = open question. 

· (3) Ad hoc:

· factors: length, ultimate notice, day/night search, specificity of search, possibly good faith compliance w/ foreign law, existence of mutual assistance treaties, etc.
TORTURE
· Hypo: What if a US person is beaten and tortured during an investigation abroad?

· Shocks the conscience standard may apply here, because of distaste for technique and concern for human rights.

· But – after Chavez v. Martinez (US 2003), that may not still be true.

· Suspect had been shot, in pain, and at hospital.

· Questioned while he awaited surgery.

· Opinion in this case says that compelling national security interest may overcome our concern.

· But in this case, officials didn’t impose / cause pain; he was already in pain.

· Court seems to balance amount of torture allowed against the gravity of the harm.

· It would be a violation of the Treaty Against Torture ( there is a treaty, part of US law, which makes this illegal. It should be excluded notwithstanding any foreign intelligence exception to the 4th Amendment because it violates a treaty.
· Harbury v. Deutch (DC Cir 2000) 

· H’s husband kept in body case for a year, tortured, and barely kept alive before executing him. 

· Court said he was NOT protected from torture by 5th amendment.

· No reference in case to international law.
· US v. Verdugo: substantive DP includes conduct which shocks the conscience; right not to be treated unhumanely and arbitrarily.  note: the 5th A protects any PERSON (not just US citizens) – therefore there may be no territorial limit to it either. 

· counterargument: even though the 5th A. says no person, foreigners have no way to get to US court to enforce it – so is it really a right which could be asserted.

· and Johnson v. Eisentrager: rejected extraterritorial application of the 5th A. ( it doesn’t apply to unconnected aliens like the 4th A, despite the different language. 
Congressional Authority for Surveillance of Terrorists: FISA
· FISA (Foreign Intelligence Surveillance Act):

· Surveillance ct that allows less than probable cause for surveillance of terrorists

· Deals with electronic surveillance and other types of surveillance too, including pen registers and tap & traces.

· FISC – Foreign Intel Surveillance Court

· Meets in DOJ; judges serving on federal bench are rotated through

· 11 judges

· Proceedings are ex parte

· Applications are all made and kept secret, as are most opinions

· Super-secret proceedings

· FISCA – Appeals Court

· 13,000 wins in FISC for gov’t; 3 losses for gov’t, one reversal.  Only 2 opinions made public.

· Requires high-level approval (Pres or AG)

· PATRIOT Act includes some stuff about domestic terrorism, but didn’t amend FISA.

· If search warrant issues under FISA, it is a sneak and peak search; can be day or night; no notice it’s been done or list of what’s been taken.

· FISA Application must contain: (requirements first came out of case law; later codified)

· ID of foreign target (foreign power of group engaging in int’l terrorism

· Significant purpose must be collection of foreign intel

· “significant purpose” language came from Patriot Act, replacing “primary purpose”

· FISC must certify that both above are true; this is basically a check for procedural regularities, and is very deferential.
·  So, FISA is a better choice for investigators than Title III, because no warrant required.

· Who is a foreign target?

· Foreign gov’t

· Int’l terrorist groups

· Can also include agents of a foreign power

· If it is a non-US person (like Duggan), then no further findings.

· If it is a US person, court needs to find that certifications are not clearly erroneous. (see p 681)

· Is Moussaui a foreign target?

· He isn’t an int’l terrorist; just a nut.

· No ev he’s member of an int’l terrorist group, just that he is “sympathetic of Islamic extremist beliefs”

· FBI had him in custody before 9/11.

· Says Al Qaeda didn’t want him involved.

· He is lone wolf terrorist, so under these facts, gov’t wouldn’t be able to get FISA approval if the statute is taken literally.

· BUT, maybe under §1801(b)(2)(A) – “knowingly engaged in clandestine intel gathering for or on behalf of a foreign power” would work.
· Concern in his case is that since there’s crim prosecution underway, FISA application would be rejected because primary purpose wouldn’t be FI gathering.
· Does singling out non-US persons for less review violate EP?

· Court says No in Duggan.

· Because court has more limited role in reviewing applications.

· Standard is rational basis; it is rational to think there would be more foreign intel agents among foreigners.

· Also, foreigners don’t often stay in US long; gov’t has limited time.

· It is reasonable for Congress to treat US persons different than others.

· There is minimal scrutiny for alienage-based classifications.

· US person

· Gets higher level of protection under FISA.

· May have no practical effect

· Must still have some factual basis for application, but that info is often what’s sought from the surveillance.

· Findings about US persons can’t rest on 1st amendment activity.
· Process of Obtaining a FISA Warrant: 
· The United States makes an application to a secret court (of Art III judges) to obtain the warrant.  The application must have been approved by the Att’y General.  If the application is rejected internally, the AG must certify the rejection (want AG accountable for denials of applications as well).  

· Requirements:

· Targeting Requirement: requested surveillance is targeted at:

· foreign power (includes non-state power ( which would include international terrorist groups) OR

· agent of a foreign power

· person other than a US person

· US person: when target is a US person, the government is required to minimize the acquisition and retention of nonpublicly available information and to prohibit its dissemination, consistent with the need of the United States to obtain, produce, and disseminate foreign intelligence information; and the application must set out what minimization procedures are proposed. 

· Application must contain: 

· the identity if known, or a description of the target of the electronic surveilliance.

· a statement of the facts and circumstances relied upon by the applicant to justify his belief that the target of the electronic surveillance is a foreign power or an agent of a foreign power.

· certification by the Assistant to the President for National Security Affairs, or AG, the certifying official deems the information sought to be foreign intelligence information and that the purpose of the surveillance is to obtain foreign intelligence information, together with a statement of the basis for certification that the information sought it a type of foreign intelligence information designated. 

· Less intrusive forms of surveillance which don’t require a FISA warrant

· pen registers, track and tracer devices, intercepts on email routers

· all are regarded as somewhat less intrusive and they are also surveillance of info you voluntarily put “out there.”

· just get court order that you need warrant which does not involves US person or involves foreign terrorism. 

· also can get certain kinds of business information upon mere relevance to intelligence collection: credit records, some bank records ( subject to search by gov’t upon nothing more than request (National Security Letter) – don’t even have to go to court – just send the letter to the credit bureau, libraries, etc. 
· Court Approval of FISA Warrant:

· heart of court approval = probable cause to believe that the target of the electronic surveillance is a foreign power or an agent of a foreign power. [NOT 4th A. probable cause that a crime is being committed.]

· if the target is a US person, the FISA judge is not to approve surveillance unless he finds that the certifications submitted are not clearly erroneous on the basis of data before him. ( probable cause cant be based off of information obtained from instances where exercising 1st Amendment rights. 
· USA Patriot Act standard for pen registers, trap & trace, or for production of tangible things.
· Investigation to collect FI (not from US person) or to protect against future international terrorist activities, as long as it’s not targeting 1st amendment activities

· Gov’t only has to show that info sought will help them prevent int’l terrorism.

· Weakest standard of relevance imaginable.

· No court reviews standard under USA Patriot Act; all that’s needed is FBI demand letter / subpoena.

· There is dubious constitutional authority for all of this, and little / no judicial review.

· Does FISA violate 4th amendment?

· In Duggan, 2nd Cir says no.

· Congress has laid down some standards – not just the Exec.

· Art III court – neutral body – makes the determination, even if this is a low standard of review.

· According to 2nd Cir, “primary purpose” of FISA application must be foreign intel gathering (Duggan).
· Patriot act changed it to “significant purpose.”

· (Even though statute just says “purpose,” this standard makes it easier for gov’t to get approval.)

· United States v. Duggan (2nd Cir. 1984)
· Members of the IRA were convicted on a number of charges relating to export, transportation, and delivery of explosives and arms.  Defendants move to suppress the evidence the government obtained as a result of tape recordings and information obtained pursuant to a FISA surveillance of the defendants.  The defendants argue that (1) FISA is unconstitutional and (2) even if it is not unconstitutional, its requirements were not met in this case. 

· FISA generally allows a federal officer, if authorized by the President acting through the AG, to obtain from a judge of the specially created FISA Court, an order “approving electronic surveillance of a foreign power or an agent of a foreign power for the purpose of obtaining foreign intelligence information.” 

· Court finds that:

Re: Constitutionality of FISA 

(1) FISA is not overly broad and thus does not violate DP

(2) FISA does not violate the probable cause requirement of the 4th Amendment.  The Act requires that the FISA judge find probable cause to believe that the target is a foreign power or an agent of a foreign power, and that the place at which the electronic surveillance is to be directed is being used or is about to be used by a foreign power or an agent of a foreign power; and it requires him to find that the application meets the requirements of the Act.  The procedures fashioned in FISA are a constitutionally adequate balancing of the individuals Fourth Amendment rights against the nations need to obtain foreign intelligence information. 

(3) FISA does not deprive nonresident aliens of Equal Protection.  The fact that an Act of Congress treats aliens differently from citizens doe not itself imply that such disparate treatment is “invidious.”  The different treatment accorded nonresident aliens under FISA is rationally related toe the Acts purposes of attempting to protect the US against various types of acts of foreign powers and to acquire information necessary to the national defense or the conduct of foreign affairs.

Re: Compliance with FISA

(1) Defendants contend that some of the surveillance was not authorized b/c it was sought as part of a criminal investigation. 

(2) Ct: FISA only requires that foreign intelligence information be the primary objective of the surveillance. ( it was asserted in the application for the warrant that it was. [( note: USA PATRIOT Act lowered this to a standard of “significant purpose”]

(3) The FISA judge, in reviewing the application, is not to second-guess the executive branch officials certification that the objective of the surveillance is foreign intelligence information. 

· The court upholds the convictions. 

The Purpose of FISA Investigations
· FISA pre-PATRIOT Act:
· FISA was interpreted as requiring the primary purpose of the warrant to be collection of foreign intelligence. 
· In order to allow the CIA to collect foreign intelligence without tainting the FISA process and not prejudice any future criminal prosecution, the agency set up a wall b/w those CIA agents responsible for collecting foreign intelligence and those responsible for conducting the criminal prosecution = “The Wall.”
· can only communicate across the wall w/ a chaperone – if it works then the FISA application can be cleanly obtained and can still prosecute later on w/out compromising sources of foreign intelligence
· the wall is partly due to a:
· legal distinction: Keith
· cultural: the CIA and the FBI didn’t talk b/w each other very much before the wall was put up – CIA focused on protecting sources and methods and the FBI is interested in the information for the sake of prosecution.
· September 11th Impacts re: Wall
· Aschcroft responded by lowering the wall ( said criminal investigators can communicate w/ the CIA and the FBI.
· FISA changed itself ( amended by the USA PATRIOT Act – changed “the purpose” to “a significant purpose.”
· FISC says that Ashcroft’s rules go too far, and wants to retain at least part of the wall.
· FISA allows ant purpose other than pure criminal evidence collection (Sealed Case).
· This standard is VERY pro-gov’t.

· In Re: Sealed Case No. 02-001 (FISC of Review 2002)
· US brought an appeal from a FISC surveillance order which imposed certain restrictions on the government.  
· The government argued that (1) the supposed pre-Patriot Act limitation in FISA that restricts the governments intention to sue foreign intelligence information in criminal prosecutions is an illusion; and (2) even if the primary purpose test was a legitimate construction of FISA prior to the passage of the Patriot Act, that Act’s amendments to FISA eliminate that concept.  
· The court found that the supposed limitation was an illusion, largely as a result of the DOJ mistakenly applying the Truong analysis (requiring primary purpose to a warrant exception) to an interpretation of the FISA statute.  In response to the courts interpretation, the FBI incorrectly imposed the “Wall” restrictions.  
· Court here said Truong was wrong; impractical.

· Although Truong decided under the Constitution, not FISA (because it was before FISA).

· Secondly, the court found that the Patriot Act did eliminate the concept of the primary purpose test by changing “a purpose” to “a significant purpose” and by expressly authorizing law enforcement to have consultation w/ foreign intelligence staff. The court stated that the better reading excludes from the propose of gaining foreign intelligence information a sole objective of criminal prosecution. 

· So . . . what is improper now under FISA?

· cannot have the sole objective be to gather criminal evidence – BUT still have to go after foreign target. ( can use FISA any other time as long as have a foreign target. 

· note: the Court really seems to ignore the word “significant” – just as much as the FISC ignored the Patriot Act changes. 

· if Congress did what the Court said, is it constitutional?

· the constitutional basis for departing from the 4th A. is b/c foreign affairs.

· the Court finds that FISA is reasonable under the 4th A.

· 2 conclusions from this case:

(1) FISA allows any purpose other than pure criminal evidence collection. 

(2) this interpretation comports w/ the 4th Amendment as set out in Keith. 

( RH thinks they are both questionable conclusions

· Hypo: Now that FISA has been enacted, could the President still engage in foreign intelligence collection for foreign purposes w/out using FISA (ie. just going ahead and doing it on his own?)
· If FISA occupies the field, then the President cant do it on his own.  In an effort to prevent the executive branch from bypassing the FISA procedures, in 1988 Congress enacted an amendment to Title III expressly eliminating the disclaimer that was central to the Keith decision and stating that FISA and Title III are intended to be the “exclusive means” for the conduct of electronic surveillance by the government. 
Executive Regulation of Investigation
· The FBI has scant statutory authority to carry out its mission.  In addition to the powers granted to the FBI by FISA, the FBI, lacking a statutory charter, conducts all of its investigations under the authority of two sets of guidelines promulgated by the AG (one domestic and one foreign), and President Reagan’s 1981 EO 12,333, that directs the activities of all the agencies that make up the intelligence community. 

· Generic Authority of CIA and FBI:

· FBI:

· Not much statutory authority 

· All regulations come from Exec Branch

· Makes arrests and investigates as AG directs.

· Mostly acts within US, although there are offices abroad.

· CIA:

· No authority to conduct domestic investigations

· Charter says that agency shall have no internal role – point blank limitation

· CIA’s framework statute more detailed than FBI.

· EO 12,333

· Pres’s charter for intel activities and investigations

· Says FBI has lead authority for intel and investigation in US.

· CIA collection of FI within the US shall be coordinated with the FBI.

· 1947 National Security Act

· Created CIA (p 428-29)

· CIA has no “internal security functions,” or “police, subpoena, or law enforcement powers.”

· Even when CIA investigating US persons abroad, must have AG approval; based on PC that target is agent of foreign power.

· “other functions” provision – very controversial

· Only authorization there is for covert operations or assassinations.

· Must read EO 12,333 and 1947 NSA to be consistent with one another. 

· CIA’s role is probably subordinate to FBI where they work together.

· National Security Administration (NSA)

· 4 or 5 x budget of CIA, but still somewhat obscure

· Collects phone intercepts worldwide and records entire transcripts

· Software then searches for terms and delivers intel.

· Huge physical capacity to store stuff.

· Surveillance of our allies and UN.

· Operates under FISA, or EO 12,333 (when operating abroad).

FBI STAGES OF INVESTIGATION

	
	?
	PREDICATE
	SCOPE / METHODS

	Leads Check 
	· Any allegation that could lead to criminal activity allows leads check

	· Any info or allegation that could lead to criminal activity can prompts a leads check.

	· Very limited in scope; prompt; measured; nonintrusive; short-term; restricted.
· And solely for purpose of deciding whether or not to do more.

	Threat Assessment
	· Threat assessment is a little more proactive; major new thing after 9/11.
	· Threat assessment may be able to be based on nothing.
	· Same as above, but may be ongoing.  

· Now, FBI can go into mosques. This is change.

· FBI can search websites, but can’t search people by name.

	Preliminary Investigation
	· Consider: objectiveness, intrusiveness, strength of predicate, potential harm
	· More sufficient than leads check, but less than what’s needed for full investigation
	· More wide-scale than above.
· No mail opening or electronic surveillance.

· Traditional gumshoeing.

· No longer have to use least intrusive means.

· Now, FBI uses any lawful means, especially when terrorism is involved.

	Full Investigation
	· Special rules about WMD; if there is any info about obtaining stuff, FBI can conduct full investigation almost from the get go.
	· Reasonable indication of criminal activity.
· Less than PC

· More than other stages

· Mere hunch not enough

· Must show prior, current, or future crim activity.
	· 


· Consider these factors as predicate for choosing means of investigation:
· Magnitude of threat / harm

· Credibility of informant

· Imminency

· Likelihood

· Since 9/11, all close calls decided in favor of prelim investigation.

· Mere speculation that violence may occur during an otherwise peaceful demonstration is not sufficient grounds to initiate an investigation.

(1)  “Checking Leads”:

· no invasive techniques, just like checking names or having field agent go out and look ( not unduly invasive. 

(2) Preliminary Inquiry:

· the standard for a full investigation is a reasonable indication of criminal activities – so this is something less than that – like a possibility of criminal activities. 

· a preliminary inquiry cannot be based solely on 1st Amendment activities except under limited circumstances. 

· techniques = limited degree of intrusion: records checks, public interviews, surveillance in public places – don’t need prior judicial approval for ( domestically.   This standard is classified – so don’t really know it; however, it is likely a lower threshold than required for domestic preliminary inquiries.

(3) Full Investigation:

· domestic guidelines state that a reasonable indication of criminal activity.  The guidelines also provide a totality of the circumstances balancing test, balancing the need against protecting 1st Amendment rights (Domestic Guidelines III B.1.)

· note: post 9-11, the FBI may consider the capability of the group in determining whether it can conduct a full investigation (ie. they been amassing fertilizer and it clear they aint farmers).

What level is appropriate for NP? the FBI only have one tip, it might be enough under the full investigation balancing test b/c of the type of concern.  The bulk of their activity, however, are protected under the 1st A.  

What level is appropriate for PC? hard to say b/c the foreign guidelines apply, but if domestic guidelines would allow it, surely the foreign ones would.  PC also takes part in non-terrorist humanitarian aid – so PC could be giving money just for that.  The government, however, would argue that because money is fungible, it doesn’t matter if PC only intended to fund humanitarian efforts – it frees up money for the group to support terrorism. 

Profiling Suspects
· Singling people out for something.

· Illegal under EP.
· Strict scrutiny applied if it’s a suspect class, otherwise rational basis.

· If Strict scrutiny, profiling must be narrowly tailored to serve compelling gov’t interest.

· Identity profiling is OK, but propensity profiling is not.

· Must look at:

· Compelling interest of gov’t

· Profile used (for identity or propensity)

· Burden on affected community.

· DOJ guidelines: 

· say profile must be based on actual incident, description, etc.  No general roundup allowed.

· In an intermediate case (3 days later, 3 miles away), must base stop on sufficiently reliable identifier, with compelling gov’t interest.

· Stop CANNOT be based on propensity. 

· Profiling characteristics based on what you look like are unreliable.

· Profiling after 9/11 was mainly for the purpose of detention.

· Only 1 indictment out of all detainees for 9/11 – and he was arrested before 9/11.

· Why detain?

· Get info about attacks or future attacks.

· Prevent future attacks; disrupt terrorist activities.

· Applying rational basis test to military detention is still on the books (Korematsu).
· Korematsu v. United States (US S.Ct. 1944): text 796

Black: Majority

· PH/Facts:  petitioner, an American citizen of Japanese descent, was convicted for remaining in a “Military Area,” contrary to a Civilian Exclusion Order.  The court upholds the exclusion order b/c it has a definite and close relationship to the prevention of espionage and sabotage.  Korematsu was not excluded from the area b/c of hostility to him or his race.

· The court also decided Ex parte Endo the same day and found that a Japanese-American girl whose loyalty to the US was conceded by the government could not be detained in a relocation center.  The court refused to find any implied authority to detain an admittedly loyal citizen where none was expressly given. 
· The difference w/ Korematsu was that a statute, an express authorization to create military zones, made it a crime to refuse to leave.

· Does the statute violate Equal Protection? – the Court says the standard of review = a most rigid scrutiny (precursor to strict scrutiny); however, the court seems to use more of rationale basis review saying that there is a close relationship b/w the ends and the means.  Under current EP analysis, however, the government would have to show a compelling government interest, and narrowly tailored means.  EP isn’t really used b/c it wasn’t clear yet that the 14th A. is applied to the federal government thru the 5th A.  Even as a matter of DP, however, rigid scrutiny still must be applied when a race classification is made. 

· How does majority determine rationale basis?

· the Court essentially defers to the military judgment and the assertion made by the military that a danger of sabotage and espionage existed: (1) war time; (2) military; (3) secret information. 

· the Court notes that “we cannot reject as unfounded the judgment of the military authorities and of Congress that there were disloyal members of that population, whose number and strength could not be precisely and quickly ascertained.”

· RH claims that the military themselves had no expertise to decide anything about loyal members.  In order to develop expertise, the military would have really had to hold individual hearings (then this might be narrowly tailored)
· Dissent is very vigorous; this is unconstitutional racial classification.  
· Wen Ho Lee, text 723

· Held for 90 days, suspected of giving secret warhead info to Chinese

· He was of Chinese descent, access to sensitive info, contact with Chinese weapons officials.

· Janet Reno denied that racial profiling occurred.
Detaining Preventively
· Issues regarding Military detentions:

· Justiciability:

· Courts may be reluctant to question Pres decision about detaining enemy combatants in a time of war.

· Hesitancy do decide a constitutional question when there are other means of deciding the question.
· Scope of CinC power:

· CinC power “is not a military prerogative . . . to seize persons or property because they are important or even essential for the military and naval establishment.” Steel Seizure, Jackson concurrence.

· This power is purely military.” Flemming v. Page
· Presence of Congressional Authorization:

· Declaration of War

· Use of Force Statute and its scope
Pre-Textual Basis for detentions:
· Spiting on Sidewalk:
· detainees are arrested for “spitting on the sidewalk” offenses = minor crimes: credit card fraud, identify fraud, petty larceny, smuggling cigarettes, etc. ( these give law enforcement probable cause to arrest the detainees. They are called pre-textual because they were really arrested b/c the government thought they were engaged in terrorism. 

· What’s wrong w/ these detentions? 

· selective prosecution – still prosecuted b/c of race, etc.

· only people they are detaining are those they believe are involved in terrorism (not everyone who spits on the sidewalk). 
· Problem with this is you can’t hold them for very long, because entitled to bond or bail hearing and communication.

· Bail hearings are public, and in front of lawyer, so no isolation or incommunicado

· But it does meet PC standard for arrest.

· [note: Bail Reform Act does allow for preventive detention for (1) flight risk and (2) dangerousness to community.]

· Why then, wasn’t the Bail Reform Act used to detain those charged?

· in order to show they were dangerous might have to reveal information and sources the government is protecting. And would have to give them counsel – the government wants to keep the detainees isolated. 

· note: flight risk is based on what the detainees were originally charged with (so is dangerousness) – charge is so trivial, neither really dangerousness nor flight risk would be high based on the underlying offenses.  

· Speedy Trial Act: bail is pending trial, trial has to be set promptly.  If the objective here is preventively holding them, then it is not in the governments best interest to proceed under the Bail Reform Act b/c a speedy trial would still need to be provided. 

· Material Witness: 

· ill fit b/c it is not a security measure, it requires an open court hearing, access to an attorney, and evidentiary demands on the government.  
· Further, the detention is in aid of securing testimony for trail, if there is no proceeding pending trial, the federal statute might not even apply.
· Some argue this only applies to trial proceedings, not grand jury proceedings. (2nd cir says it applies to GJ proceedings.

· Someone being held can challenge based on due process

· Arguably, can only hold them until you get a deposition; that would end need for detention.
· about 40 of the 1200 post-9-11 detainees were held as military witnesses.

· Immigration Violations: 

· might be helpful in these circumstances b/c it is not a criminal proceeding so the 6th A. wouldn’t apply.

· drawback for the government is that there is a large body of law regarding immigration detainees.

· The Patriot Act authorizes the INS to detain immigrants for up to 7 days b/f charging them (§412).
· But, the Act also expressly authorizes the writ of habeus corpus.  The S.Ct. ruled that the DP Cl. places a reasonable time limit on immigration detention.  Therefore, while the government may not be able to hold them indefinitely, the Court may still give some deference under the national security concerns. 
· Remedy is deportation, and gov’t doesn’t want to send suspected terrorists back.  Ashcroft imposted stay on appeals of removal decisions.

· Immigrants are also entitled to release on bond, and can’t just deny bond unless dangerous or flight risk.

· Ashcroft ordered that no bond should be granted ( Directive to INS said “hold until cleared by FBI.”  This wasn’t based on any statutory authority.

· Avg detainees held for 90 days; some up to a year. 

· National Security Exception to 4th Am?
· None of 1100 detainees were characterized as enemy combatants, so it’s civil preventative detention.

· Reasonableness – some balancing required, and can argue that this is reasonable given the huge potential repercussions (terrorism)

· As PR matter, this would be hard to argue.

· Pres can argue (as court said in Keith), that these people have info to form a mosaic that makes this info collection process unique, and different from crim process.

· This was justification Keith court used to lower PC standard for domestic security.

· But Keith also said Congress, not Pres can carve out exception to ordinary PC.  Pres went to Congress, and they gave him §412.
· President’s CIC authority that the suspects have information regarding terrorism and the President has been authorized to detain them. = national security exception to the 4th Amendment re: seizure:
· Keith: Keith and its progeny suggest a warrant exception for domestic searches – but need prior judicial approval.  Perhaps by implication, foreign intelligence might be ok w/ out prior judicial approval.  Is it such a stretch to come up with the argument for seizure where the normal procedure is an arrest warrant? 

· Seizure, even without a warrant, still must be reasonable.  Courts have found that holding someone indefinitely is not reasonable.  

· Keith ultimately says Congress can lower the standards, but didn’t say anything about Congressional involvement in foreign intelligence.  Congress, however, clearly thought they should be involved when they enacted FISA ( Congress may determine the standards, and once they do so – it occupies the field. 

· Suspend Writ of Habeus Corpus: 

· Habeas corpus is a request for an explanation of detention.

· The President issued a Military Order on November 13, 2001 authorizing detention in § 3.  The President has detained people based on the same cases which he said support the order.  § 7(b)(2) of that order looks like an awful lot like a suspension of the write of habeus corpus.  
· But S. Ct. usually requires explicit language to suspend the writ.

· Administration says they didn’t mean to suspect writ.
· 3 issues under Habeas Corpus:

· Who gets to suspend the writ?

· Art. I § 9 cl 2: “The Privilege of the Writ of Habeus Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public safety may require it.”

·  Argument: it is an Art. I power – so it really belongs to Congress to suspend the writ.  (Textual argument favors Congress)
·  Counterargument: 
· President shouldn’t have to wait and let the emergency run its course.  Practical reason – in exigent situation, Pres should be able to suspend it unless Congress says otherwise.

· Article I is passive construction – the constitution doesn’t say that the President can’t have it – so he can.  
· Art I § 9 is entirely passive and seems to apply to both branches of government.  Congress, however, did address suspending the writ in the Patriot Act.  The Presidents suspension of the writ, therefore, would seem unlawful unless it operated under an entirely different field of law.  Thus, it should be construed narrowly to avoid a constitutional question (INS v. St. Cyr n. 4 text 814).  If the Military Order suspends the writ – then it must do so clearly.  If the strict rule of construction were applied to the Military Order, the S.Ct. would probably say that the language doesn’t suspend the writ.
· Is any particular suspension lawful?

· Courts probably never decided this, and probably never will because it’s a political question (review of Congress / Pres discretion)

· If Congress does suspend it, what happens?

· Then they occupy the field (According to Milligan)

· How Pres may be able to get authority to preventatively detain:

· Go to Congress to get authorization.

· In a way, he did that.   But he only got 7 days preventative detention for immigrants, after which certain procedural protections come in.
· When gov’t deals with deportable aliens, DP doesn’t require it to use the lease burdensome means to accomplish the goal.  (Denmore)
· Denmore v. Hyung Joon Kim (US 2003) supp p 53
· Court upheld statutory provision for mandatory detention of criminal aliens pending their removal hearings.
· BUT – court emphasize that these detentions ere for less than 90 days in most cases. 

· If delayed, may be another story.

· Rights of the 1200 Detainees while in detention:

· Geneva Convention and International Law provide that the detainees shall be treated humanely. 

· Enemy Alien Act and 9/18 authorization: argue they occupy the field and at the least lay down the requirements which suggest that the President does not have unfettered discretion over civilian detention.  

· 5th Amendment: they are being held in the US (not like Verdugo-Uriquedez), these people entered legally and under ascending scale of rights – they are up near the top.

· Right to Contact their embassy: according to a treaty, if you arrest a foreign national, the embassy has to be notified of arrest so they can retain counsel and intervene otherwise ( this is routinely disregarded in the TX and southwest.  We should be legitimately concerned about this, however, because we want the same protection when we are abroad.  Moreover, it is binding US law. 

· Right to an Attorney: Under either arrest for “spitting on the sidewalk” or immigration detentions, the detainees still have a right to an attorney.  The US issued a regulation authorizing monitoring communications b/w attorney and client.  While this may be lawful, it still may have the effect of chilling speech. 

· Trial by Military Commission:

· military commissions are tribunals of military officers sitting without a civilian judge or jury.  They have been authorized to admit evidence which would be inadmissible in a civilian court, such as hearsay, or suspend many of the guarantees for accused persons found in the First and Sixth Amendments. 

· military commissions are used b/c typically the government is dealing w/ classified information, but the true rationale is necessity in a battle zone or occupied territory. (the rationales for military commission also justify military detention as a less included power).

· the rationale for necessity isn’t necessarily removed by bringing detainees to the United States b/c an evidentiary problem still exists.  

· military commissions have jurisdiction over violations of the law of war = unlawful combatants.  For example, falsely surrendering, targeting civilians, etc. 

COMBATANT DETENTION
· Some folks in Gitmo have been held for almost 3 years; not all captured on the battlefield, but handed over by the Northern Alliance.
· Cases say that the laws governing military commissions and trials should govern combatant detentions.
· Law of War – Enemy Combatants are members of a declared enemy, or associated with a declared enemy.
· OPEN COURT RULE – While courts are open and functioning, outside the battle zone the Pres doesn’t have authority to use military commissions (Ex Parte Milligan).
· Why try enemy combatants with military commission?

· May still be in combat zone; not practical to move to regular civilian courts.

· Evidence may be hard to collect, preserve.

· W’s may be hard to gather, hostile.

· Don’t want to divert troops

· In occupied territory, we don’t trust enemy courts.

· Why detain enemy combatants?

· Don’t want them to rejoin enemy

· Want to disable enemy
· Ex Parte Milligan (US S.Ct. 1866)

· Milligan, an Indiana resident, was arrested for planning to raid a federal arsenal in.  He was imprisoned and then brought before a military tribunal where he was charged with violation of the laws of war, found guilty, and sentenced to be hanged. (786).  Milligan is petitioning the right to be tried by jury, to be indicted by a grand jury and entitlement to be tried in an Article III court – not a military tribunal. 

· Congress had suspended the writ of habeus corpus for as long as the grand jury met – a specific time limit.  The jury had met, so Milligan couldn’t be held any longer.  This supports the notion that if Congress gets there first – the President has to follow what they layed out.  IF set Merryman aside and accept Milligan – the President or Congress can suspend the writ; but, if Congress does it, then the President can only do so according to Congressional direction. 

· When courts are open, and outside theater of war, no need to be tried by military commission.

· Note, however, the 4 justice concurrence, states that while Milligan should not have been tried by military commission, Congress could establish a military commission in Indiana by statute – they just haven’t. 

· OPEN COURT RULE – While courts are open and functioning, outside the battle zone the Pres doesn’t have authority to use military commissions.
· Majority suggests that even Congress couldn’t have authorized such military commission outside battlefield; concurring judges believe that Congress may have been able to.

· There can be statutory authority for pres to set up military commissions (as in Articles of War, which authorizes Pres to proscribe procedure for military commissions). (Quirin)
· If Congress enacted statute governing military commissions, it would be under the authority of:

· Art 1, § 8 – Can make rules governing army and navy

· Power to define offenses against the law of nations (war is part of the law of nations)

· Authority to declare war.
· Ex Parte Quirin (US S.Ct. 1942): text 893

· 8 German nationals came to the United States to engage in sabotage – one of them turned the group over to the FBI.  President Roosevelt issued an order establishing military commission and proclaimed its jurisdiction to try nationals of enemy states or those who act under their direction for sabotage, espionage, or “violations of the law of war.”  The military commission conducted a trial and sentenced the nationals to death.  The S.Ct. affirmed the conviction and sentence from the bench and later Justice Stone had to write the opinion. 

· Roosevelt attempted to deny the petitions of habeus corpus, but the court clearly decides the case on the merits – so it didn’t work.  

· President had authority to use a military commission.  Congress provided the Articles of War – Articles 81 & 82 – which sounds like an express grant of Congress, but the jurisdictional charges (relieving, harboring or corresponding with the enemy and spying) doesn’t completely fit with what the saboteurs were here to do.  Article 15 simply provides that those provisions don’t deprive commissions of other jurisdiction – it’s a savings provision not an affirmative grant of authority. 

· this case implicates that there is a CL of war and the military commission has authority under that to try offenses against the it.  It may be that a constitutionally authorized war is a predicate to using the CL of war and thus a military commission [the Court doesn’t decide what would happen if there wasn’t a constitutionally authorized war – b/c this is one].  

· if there is a CL of war, can Congress override it? Congress has authorization to define the law of nations (Art. I § 8 cl 10) which includes the law of war = subject matter jurisdiction.  At the procedural end, Congress may make rules and regulations of naval and military (Art. I § 8 cl 14).  If Congress hasn’t spoken, the President would seem by default to have the authority to do this. 

· The court found the President had the authority for the military commission and the law of war is clearly violated.  Thus, the 5th, 6th and 7th Amendments done apply once w/in jurisdiction of a military commission. 

· How is Milligan distinguished from Quirin?

· Milligan – Court said military tribunal improper; Quirin – Said it was proper (but they were already dead)

· Milligan is a US citizen and these are 7 Germans – but one has dual citizenship and the Court said could have tried him anyways.

· Factual distinction: civil war was not a declared war, here have a formally declared war ( identifiable enemy.  If constitutionally authorized war is a predicate for using the law of war – clearly the President had the authority to do so in Quirin.  the duration of the Presidents law of war authority is different b/c a formally declared war has an endpoint.
· Milligan was innocent civilian, and Quirin was uniformed soldiers of enemy state.
· One reading of Quirin: it creates a declared enemy exception to the Open Court rule of Milligan. 

· Another reading: the Court in Quirin says at one point that Milligan should be confined to the facts – not clear whether Milligan or Quirin should be read narrowly, but note that Justice Black says he wouldn’t join Quirin unless held it to the facts. 
· Under Milligan, military CANNOT detain US citizens not associate with the military arm of the enemy gov’t, as long as civilian courts open and functioning.

· Milligan also assumes there is CL right under law of war to detain someone.

· Under Quirin, military CAN, with statutory authority, detain and try enemy combatants during war.
· Doesn’t overturn Milligan; distinguishes it, although not quite clear how.
· Courts have never decided if military can do this without a statute, or against a statute.

POW v. Enemy Combatant

· If a POW, can’t be tried by MC during ongoing war, unless commit crimes while in custody.

· Gitmo detainees not considered POWs.  We don’t want to give them back.

· Can only ask POW name, rank, and serial #.  US wants to ask them more than that, so we don’t want to call them POWs.

· Also, we don’t want to let the Red Cross in.

· Geneva Convention says an independent body should determine if they are POWs or enemy combatants.

· We did this in Iraqi war, but Bush made determination in current case.

Evolving Military Detention
· Pres has authority under CinC power to detain EC under laws of war. (Hamdi)

· Hamdi v. Rumsfeld (4th Cir. 2003)
· Hamdi, aka the Cajun Taliban, is a US citizen who was residing in Afghanistan when he was seized by the US government.  Held in South Carolina.  Various people tried to represent Hamdi and eventually, his family took over on his behalf to petition for writ of habeus corpus.  The court certified the question as whether a declaration by a Special Advisor to the Under Secretary of Defense for Policy setting forth what the government contends were the circumstances of Hamdi’s capture was sufficient by itself to justify his detention.  The court found that because it was undisputed that Hamdi was captured in a zone of active combat in a foreign theater of conflict, the submitted declaration is a sufficient basis upon which to conclude that the Commander in Chief has constitutionally detained Hamdi pursuant to the war powers entrusted to him by the Constitution. 
· Hamdi had two purely legal arguments for relief:
(1) 18 USC 4001(a): regulates the detention of US citizens.  It states “No citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.”

(2) Article 5 of the Geneva Convention.
· First Argument: seems to say that you can’t hold civilians absent statutory authority. (note: doesn’t say express statutory authority)

· The Court says that the 9/18 authorization for the use of force and the authorized expenditure of funds constitutes statutory authority, even though it’s not explicit.

· Court says that Anti-Detention Act dealt only with detentions in the US, not on the battlefield.
· The Court uses 9/18 authorization to apply to combatants, but that is not what the authorization says – statute requires a tie to 9-11 ( this isn’t really present in Hamdi’s case.

· The authorized expenditure of funds was found in Greene v. McElroy to require a clear statement of express authorization – here, to detain US citizens in order to use the authorization of funds for such authority.  

· Second Argument: Hamdi argues that Article 5 of the Geneva Convention applies and requires an initial formal determination of his status as an enemy “belligerent” by a competent tribunal. 

· The Court finds that the argument fails because the Geneva Convention is not self-executing and as such there is no provision for enforcement by any form of private petition. 

· Moreover, the distinction Hamdi seeks to make b/w lawful and unlawful combatants is inapplicable b/c regardless, Hamdi could still be detained.  That distinction is only important regarding trial by military commission. 
· Court also says that Pres is competent tribunal to decide he was an EC.

· Hamdi says HC suspended w/r/t him. Court responds by saying that he did get right of review; court just denied issuance of writ.

· Court says that the 2 page affidavit (Mobbs Declaration) is enough factual basis for determining he is an EC.
· To ask for more info may disclose secrets, or info lost in rubble of war, and would interfere with ongoing war effort.

· A declared enemy exception, possibly developed in Quirin, does not apply to Hamdi because no war was ever declared on anyone. 

· but, it is not just a declaration of war that puts this country constitutionally at war; have the statute – it puts us at war, and if in a constitutionally authorized state of war, then the President’s war powers include the power to detain any enemy combatant.

· if this is so, why was Milligan not lawfully detained? The civil war was constitutional – what is the difference? ( military necessity ( Hamdi was picked up on the battlefield and Milligan wasn’t.  
( THUS: all the cases together (Milligan, Quirin and Hamdi) stand for the proposition 

that: the Open Court rule applies except in constitutionally authorized war and a 

detainee is picked up on the battlefield OR if declared enemies (Congressional 

declaration of war) and the President is acting with full powers under war. 

· Padilla v. Bush (2nd Cir)
· Padilla, a US citizen and also known as the Dirty Bomber, was arrested on a material witness warrant.  He is now detained, without formal charges against him or the prospect of release after giving testimony.  Padilla argues that the President lacks that authority to detain him under the circumstances and that in any event he must be permitted to consult with counsel.  
· Initially picked up on a material W warrant, then they switch to EC because they had just lost material W case in district court, which said they can’t hold as a material W in a grand jury proceeding. (2nd Cir later said that they CAN hold as mat’l W during grand jury)
· Court says Pres does NOT have inherent power to detain EC who is also a citizen, because Anti-Detention Act occupies the field.

· Court cites Steel Seizure for proposition that military detention as exercise of domestic power requires statute, and statute must be specific.
· Court says 9/18 Resolution is not enough; no specific language authorizing detention of citizens.

· WPR requires Congress to be SUPER specific, so when Congress wants to be specific, it can be, and it does.  9/18 resolution wasn’t intended to be that specific.

· Court cites Endo and McElroy, requiring a clear statement.

· Gov’t also argues based on appropriations that Congress authorized detention.

· But Endo explicitly rejects this, unless appropriation clearly authorizes detentions.

· Distinguishes Quirin – says that 8 sabateurs coming in from outside is different. 

· Court also cites to constitution for:

· Congress given power to define offenses against the law of war, so Congress can define crimes and also suspend the Writ.

· Prohibition against quartering troops without act of Congress is also consistent with view that Pres can’t act alone when power directed inward.
· Moussaui 
· 20th hijacker; not in military detention

· Asserted 6th amendment right to interview detainee at Gitmo, and gov’t says no.

· So Court took death penalty off the table and said he can’t be tried for 9/11.

· So he may end up in military detention.

· Except, there’s a feeling that this violates Sep of Powers – misuses courts to stay in criminal court until court gives ruling tht they don’t like. 

· Gov’t options for Moussaui and ppl like him:

· Treat him like others in regular criminal justices system, with all same rules; err on side of Ds.

· Bend system for terrorist prosecutions to protect sources and methods / distort it for these purposes.

· But that may leave precedent for others to exploit.

· Try them in front of MC, not criminal justice system.

· This wouldn’t taint crim justice system, or water down crim rits generally.

· What showing does gov’t have to make that you are EC?

· It’s not PC.

· McCasey said it was “some ev”

· Judge in 2nd Cir said he wanted Padilla to meet with his lawyer.
· S. Ct has rules that after a decision to remove an illegal alien, continues indefinite detention would present due process issue. (Zadvyas v. Davis, 2001) p 732

· Court may seem to be suggesting a national security exception to 5th amendment due process requirement.
· President’s power for military detention of an individual:

· Without statute

· War or peace?

· If not at war, presumably no military authority to detain.

· Battle Zone or not? (Milligan)
· Home or abroad? (Steel Seizure)

· Civilian Courts open or closed? (Milligan)
· Pursuant to Statute

· Pres acts at zenith of authority

· 9/18 JR says nothing explicitly about detentions

· Except if he can kill them presumably he can detain them.

· Milligan suggests limit on Congressional Authority (5 justices)

· Against Statute

· Anti-Detention Act on its face occupies the field

· But can argue that Congress only had detention in mind.

GUANTANAMO BAY CASES
· No right to US courts for alien enemy engaged in hostile service of a gov’t at war with US. (Eisentrager)
· Enemy aliens that are captured, tried, and punished outside of US don’t have access to US courts. (Eisentrager)
· Johnson v. Eisentrager (1950)

· German soldiers keep fighting after surrender

· Tried by MC, imprisoned in Germany

· Brought HC action.

· Court says they have no right to US courts, and doesn’t rule on merits of their claim.

· Court reasons that there are practical impediments;

· Don’t want to flood federal courts with these.

· Don’t want to haul them back to US, interfere with war and divert troops, and allocate resources for this.

· Also, aliens don’t have same rights as US citizens (Developed in Verdugo case – 4th amendment abroad)

· To assert constitutional rights, must have some connection with the US.

· In this case, aliens had no connection.
· Circuit Split:

· DC Cir in Al Odah says Gitmo not territory over which US is sovereign, so under Eisentrager they don’t have right to petition US courts for HC. (Al Odah)

· 9th Cir says that we have “effective sovereignty,” even if no control, and the territorial connection needed to give standing for HC does exist. (Gherebi v. Bush)

· Al Odah (DC Cir 2003)

· Kuwaiti detainees family members brought petition for HC.

· Issue is whether district court had jurisdiction to hear the case, and court says NO
· To determine this, one issue is whether Gitmo is sufficiently connected with or under control of US to make territorial connection.

· Detainees also claim that they are NOT enemy aliens, because war is against terrorists, not the nation.
· Gitmo – 

· Under control of US

· US pays rent, but Cuba never deposits the checks.

· Cuba says / disputes K, and also says even if K exists, US have violated the lease

· So this is NOT sovereign US soil.  Control and jurisdiction is not equivalent to sovereignty.
· Court says since there is no supreme domination of US in Gitmo, it isn’t part of US.

· Held, Gitmo isn’t in US, because US doesn’t supremely dominate it (control and jurisdiction don’t equal sovereignty.) 
9/18 JOINT RESOLUTION
· September 18th Authorization for the Use of Force in light of Vietnam Case Study:

· § 2(a) says all necessary and appropriate force – doesn’t say military force – so its broader than others we’ve seen.

· target: very broad – perpetrators, aided or harbored organizations/persons in Sept. 11th.  It doesn’t name a sovereign nation – virtually every other authorization we’ve seen has targeted a sovereign state.  

· theater of war = home and abroad.

· time period: doesn’t specify when over and not really an entity capable of ending it (ie. no sovereign state).  

· ponder: does it repeat the TGR mistake of being overbroad???

FOIA
· Key in transparency in US

· Very unique to US; no other western democracy goes as far as mandating disclosure of info to public.

· Mandates certain non-exempt documents be disclosed

· Prospect of disclosure affects process of decision in a positive way.

· Any member of the public can make FOIA request; agency must disclose or invoke exception.

· Exceptions:

· National Security

· Decision-making documents before decision (don’t want to chill process)

· Info concerning private individuals.

· Records for law enforcement purposes, but only to extent it would interfere with proceedings.

· FOIA says must redact docs- can’t withhold entire doc just because there is some exception.

· FOIA gives private causes of action and allows attorneys fees if you win.

· FOIA authorizes ct to look at withheld docs in camera to make sure exemptions are solid.

· FOIA standard of review for courts is de novo.

· Center for National Security Studies v USDOJ (DC Cir 2003)

· Requests made about detainees; names of detainees and attorneys, date of arrest, location of arrest and detention, reasons for detention.

· USDOJ invokes exemption §7(A) – (law enforcement record)

· Majority says that disclosure will allow terrorists to thwart investigation.

· Court says cells that have been compromised will know it and then disappear (but that assumes that cell doesn’t already know detainee has been detained.

· Dissent: FOIA is redaction statute, so it shouldn’t be all or nothing.

· Least problematic would be giving attorney names.
CONSEQUENCE MANAGEMENT: WHEN THE WORST HAPPENS
Who’s in Charge Here?
· Armageddon plan – 9/11 plan to keep ores in plane on the move, so gov’t can’t be decapitated.

· Armageddon plan – entirely an executive plan; not Congressional.

· Conceived of during Reagan, before Cheney and Rumsfeld in administration.

· If gov’t decapitated, one of top successors is always taken to secure location during state of the union to plan for continuity of gov’t.
· There is ambiguity about what would happen if Pres and top successors were killed – about who succeeds to Pres if Congress is reconstituted.

· 3 USC § 19 – Congress’ Succession plan (see p 792)

· Some issues:

· Does it violate Sep of Powers that members of Congress are next in line by statute?

· What about Secretaries who aren’t even elected?

· If congress was destroyed and reconstituted, it will elect new speaker and pres pro tempore—once we have them, who shall be pres?

· COOP – Continuity of Operation


· Each dept has COOP plan – to be up and running in 12 hours.

· Dec 18, 2001 – Bush ordered each Dept to have it’s own succession plan.

· There’s always 50 top officials kept somewhere out of town.

· Congress:

· Not necessary during an emergency, because it takes them too long to legislate.

· QUORUM – majority of living sworn members.
MARTIAL LAW

· This is whatever the commanding officer feels is necessary.

· If martial law is in place, then OK for military commission. (Milligan)
· Martial law continues only as long as there’s a military necessity for it. (possibly in war zone (Jackson) or theater of active military operations (Milligan)
· International human rights still arguably apply when martial law has been declared.
· If martial law is authorized by statute, then statute governs.
· We had martial law during war of 1812 in New Orleans (Declared by Pres Jackson), and also in places during the civil war.
· Court in Milligan said that the threat of invasion is not enough to invoke martial law, because not in a battle zone or occupied territory.

· ML is not available unless there is true necessity; civilian courts must be available. (Duncan)
· Duncan Kahanamoku (US 1946)

· WW2 – martial law declared in Hawaii after pearl harbor

· MC can impose sentences as they see fit; no civilian courts.

· Man convicted of securities fraud (civilian crime) 

· S. Ct said this was illegal, because civilian courts were available to handle cases; only reason not open was because they were shut down.

· ML not available unless terror attack shut down civilian court.
· Bissonette v. Haig (8th Cir. 1985)
· Facts/PH: action for damages by persons who had been surrounded during the siege of Wounded Knee.  Military helped in conducting the siege in various ways.  More commonly, Posse Comitatus act is raised as a defense – not affirmatively as often.

· Πs claim here: (1) unreasonably seized and confined contrary to the 4th Amendment – rights to free movement and travel; (2) unreasonably searched by ground and aerial surveillance; (3) assaulted, deprived of life and deprived of property under 5th & 8th A. ( all claims have added concern that the military was involved in the siege; claim they were unconstitutional “for the reason that the arms use din the force were parts of the US Army or Air Force.” = unreasonable by means of using the military. 

· Issue: Whether a search or seizure, otherwise permissible, can be rendered unreasonable under the Fourth Amendment because military personnel or equipment were used to accomplish these actions. 

· 4th A. reasonableness: reasonableness is determined by balancing the interests for the seizure (governments interest) against individuals interest.

· individuals interest: Ct says individual interest is really more societal and concern the special threats to constitutional government inherent in military enforcement of civilian law. ( fear of military rule leads to slippery slope, don’t want military running the government.  If open up civilian society for larger role for military, they will soon expand and take over. = “Junta”

· “The use of military forces to seize civilians can expose civilian government to the threat of military rule and the suspension of constitutional liberties.”

· other precise concerns: (1) not trained for civilian law enforcement – inappropriate/incompetent to rule over civilians b/c presumably the rules of engagement in which they are trained are diff. – military as a mission applies as much power as necc to accomplish the mission, not concerned w/ using force as a last resort.  (2) chilling effect of having uniformed, heavily armed military, answerable to strict change of command carrying out civilian law enforcement.  

( these are the trio of concerns make it unreasonable unless outweighed by government interest.

· where in constitution and other ground documents do the framers illustrate these concerns?

· Constitution - not quartering military; insistence that President be the Commander in Chief (elected official); careful nurturing of the militia – localized military at disposal of governor; continuing hostility to a standing army.

· Declaration of Independence – list of military offenses – concerned w/ military overrunning civil society.  Concern w/ presence of military order answerable to the King and military officials and not the locals. interfering w/ law enforcement carried on on a much lower scale.

· this is historically a big deal and it should be relied on.

· government interest: government interests are twofold: (1) to maintain order in times of domestic violence or rebellion = maintain order; and (2) to improve the efficiency of civilian law enforcement by giving it the benefit of military technologies, equipment, information, and training personnel = effectiveness and efficiency. 

· how do you strike the balance? don’t have to b/c Congress already struck a balance in the Posse Comitatus Act – Πs 4th A. claim therefore must stand or fall on the proposition that the military activity in connection w/ the occupation of Wounded Knee violated the PC Act. [note: this isn’t a strict PC claim, the court uses PC as a guideline for the balancing test, w/out the Act, the court still might come out the same way under the balancing test.].  How does the PC strike a balance? 

· PC isn’t absolute prohibition – its prohibition on coercive nature of using military power ( not violated unless “subjected the citizens to the exercise of military power which was regulatory, proscriptive, or compulsory in nature, either presently or prospectively.”

· At Wounded Knee, Court found PC not violated: logistical activity, conducting surveillance from the air, or giving advice ( none of it is coercive and thus not proscribed by the PC.  Thus, ultimatey, 4th A. is not violated.

· on other hand, if military involved in road blocks, it would likely violate the PC, unless authorized by a separate statute, and would then violate the 4th A.

· 4th A. views coercive activity more skeptically than other involvement.  Coercive activity doesn’t always violate it – if extreme need for it – then it would be balanced out. 

· Exceptions to Posse Comitatus: 
· expressly authorized by congress (war on drugs, etc)

· emergency / disaster relief – depends on exactly what they are doing.

· humanitarian response – lending equipment and abilities for civilian purposes

· war on drugs assistance  and border interdiction; but statute expressly forbids “direct participation by a member of the Army, Navy, Air Force, or Marine Corps in a search, seizure, arrest, or other similar activity unless otherwise authorized by law.”   it adopts the language of the PC and expands it to other branches of the armed force.

· insurrections: 10 USC § 333

· use of military to enforce the laws when unlawful obstructions . . . § 332 – ie KKK; use military to break strikes (Pullman strikes in 1950s); desegregation aid; 

· what these all have in common – President cant just do it – if thinks there is something blocking the law – has to “read them the Riot Act” ( these are the Riot Acts,  and has to call publicly on the groups to disperse as a condition of calling up the Federal Troops. 

· called out to assist the secret service in performance of its duties (774). not only protect president, but candidates of president, etc. 

· hypo: suppose the President has no statutory exception, does that leave him bereft of using the military?

· (1) constitutional authority recognized in PC, but says express authority – so not clear that saying emergency power is enough b/c its not express.

· (2) riot acts occupy the field? ( pretty strong argument that they do

· Bisonette – page 768: “We believe that the limits established by Congress on the use of the military for civilian law enforcement provide a reliable guidepost by which to evaluate the reasonableness of the Fourth Amendment purposes of the seizure and searches in question here.  Congress has acted to establish reasonable limits on the President’s use of military forces in emergency situations, and in doing so has circumscribed whatever, if any, inherent power the President may have had absent such legislation.”

· Justice Jackson in Youngstown ( of course gov’t has emergency authority, but that doesn’t follow its vested in president alone, if Congress can anticipate the authority and provides it – that’s it. 

· Neagle: it is an emergency case ( counterargument – Neagle didn’t deal w/ the situation where Congress had put down a statute.

· (3) power to protect governmental installations, property etc. and can do so if he concludes it is necessary – protect government facilities so that the government can function. Neagle important for this proposition as well. 

Punishing Terrorists by Trial
Criminal Justice Response to Terrorism

· Until 9/11, terrorists were making war on US – series of attacks (USS Cole, embassies, WTC1, etc)

· Crim proves includes crimes like material support, harboring, etc.

· Allies may pick up terrorists and extradite them here.

· If they do, it’s on the condition that we try them in the criminal process.

· EU won’t give up subjects to US unless we take death penalty off the table.
Secret Trials

· Options for Protecting Information:

· Decline prosecution – why detention is looking better and better; but, wouldn’t entertain decline as often after 9-11 as would have before. there are a number of factors to take into consideration (see notes after case)

· Try them in public using secret evidence – that intuitively poses a problem – its unfair to try someone on evidence that he cant see. see Greene v. McElroy
· It is option in INS proceedings.

· Not same due process.

· P 92 supp – NJ state court judge allowed use of evidence, but kept secret ev from D.
· Try them in secret where you might use secret evidence and might not – then don’t have public learning about it; but, may still have to show the evidence to the Δ. 
· Then D may see evidence, or D’s lawyers will.

· Possibly use gag order and led D’s lawyer see evidence.

· This is being done in some immigration / removal hearings
· Try them in a military commission – advantage: we write the rules for the comm’n they don’t come from const’n, statute, etc. so could say that secret evidence could be used under certain circumstances, could make the trial completely secret = an option under the current rules, although not the preferred method.
· Secret Trial:

	Immigrant / Defendant
	Public / Media

	- private interest
	- experience of public access?

	- government interest
	- “logic” (positive effect) of public access

	- risk of inaccuracy
	- strict scrutiny 


· Court ordered secret trials for special interest immigration proceedings. Judge Creppe ordered judges to close immigration hearings, even to Congress, and to deny cases were even on docket.
· Arguments to make for immigrant to open up a public trial:

· 6th amendment public trial

· Due process

· Matthews balancing (below)

Trying them in public using secret evidence:

· American-Arab Anti-Discrimination Committee v. Reno (9th Cir. 1995): text 871

· Facts / PH: Πs applied for legalization of their status under immigration laws – they are resident aliens.  They were denied b/c the INS, using undisclosed classified information, found them excludable under a statute that provides for the exclusion of aliens who advocate or teach or are members of organizations which advocate or teach the duty, necessity, or propriety of unlawfully assaulting or killing officers of government or unlawfully damaging property.  The classified info purported to link the Πs to the Popular Front for the Liberation of Palestein. The Πs sued in D.Ct. to challenge the use of the secret information and won an injunction. 
· The government cites the INA as authority for the use of the undisclosed classified information in the legalization determination. 

· Court applies the Matthews v. Eldridge balancing test: (1) the private interest that will be affected the government action; (2) the risk of erroneous deprivation of that interest through the procedures the government is using, as well as the probable value of additional or substitute procedures; and (3) the government’s interest in the action and in avoiding the additional administrative or fiscal burdens with additional or substitute procedures would impose.

· (1) private interest: strong liberty interest in remaining in their homes and an opportunity of an alien to work.  this interest is given by statute – if he satisfied statutory standards, he is entitled to legalized status = statutory entitlement. 

· (2) risk: procedure is likely to result in erroneous deprivation – w/out any opportunity for confrontation, there is no adversarial check on the quality of the information on which the INS relies. the government is using intelligence – and an intelligence agent takes whatever he can get w/out necessarily checking the accuracy of it – especially if buy mosaic theory – wouldn’t throw anything away b/c waiting to get big picture. its not the same evidence used in a case.  From the defendants point of view, its not enough to be accused of terrorism w/out knowing the details that led to that a conclusion – how do you prove your not a terrorist w/ out specificity?  cant respond to accusations w/out evidence.  ( risk is especially high.

· (3) governmental interest: gov’t seeks to use undisclosed information to achieve its desired outcome of prohibiting these individuals whom it perceives to be threats to national security from remaining in the United States while protecting its confidential sources involved in the investigation of terrorist organizations. ( be aware of accepting interests of that generality ( RH says.

· Court found that the balancing suggests that the use of undisclosed information in adjudications should be presumptively unconstitutional.  Only in the most extraordinary cases could support a one-sided process.  Therefore, the court held that the use of undisclosed classified information under these circumstances violates due process.

· the risk part is sometimes shorthanded as what other additional processes would decrease the risk of inaccuracy while still protecting governments interest?

· summary for the information – court compares the summary w/ the original information and decides if it is sufficient for defendant to defend himself. (see also CIPA – page 881).

· possible way to go, but government hasn’t grasped it b/c (1) judge still gets to see the information and (2) what happens if judge says its not good enough.

· require that the government internally use an objective, competent interpreter.  ( if problem is intake, not clear this would be sufficient to solve the problem.

· Why isn’t the statute, on page 872, dispositive? exclusion is when the aliens aren’t here yet and haven’t built substantial connections w/ the US – in these circumstances, they are resident aliens and have established those connections.  – the law is about exclusion and as such it doesn’t really apply to denying a resident alien legalization. 

· What are the resident aliens entitled to then? How do you decide they are entitled to the information ( 5th A. does balancing test ( Matthews v. Eldridge. The question is not whether he has a 5th A. right, but what process is due?

· Takes the perspective of the immigrant and looks at his need to see the secret evidence: balances the private interest, the governments interest and the risk of inaccuracy. [cf. Detroit Free Press, etc. which takes the perspective of the need of the public and media to have access to the information].

Show it to Defendant, But Close the Proceedings

· Detroit Free Press v. Ashcroft (6th Cir. 2002): appendix 44

· Facts / PH: Post 9-11, Chief Immigration Judge, Creppy, issued a directive (the “Creppy Directive”) to all US immigration judges requiring closure of special interest cases.  Special interest cases are a broad category, includes those possessing information regarding terrorism – not that they even want to use it themselves.  The Creppy directive requires that all proceedings in such cases be closed to the press and public, including family members and friends.  Haddad was subjected to a bond hearing which fell within the special interest case category.  Haddad was subject to deportation for overstaying his tourist visa.  The government suspected that the Islamic charity he operated supplied funds to terrorist organizations.  His hearing was closed, he was denied bail, detained and has since been in government custody.  Several newspapers filed suit, advancing a number of claims, including that the Creppy directive facially and as applied violated their 1st Amendment right of access to Haddad’s deportation proceeding.  

· unless the respondent does not have an attorney, the person that are most interested are aware of the proceeding b/c the attorney can communicate w/ family, etc. and after the proceeding is over, the respondent and the attorney can communicate w/ the media re: the protected information. 

· Issue: Whether the First Amendment to the US constitution confers a public right of access to deportation hearings.

· Holding: The Richmond Newspapers two-part “experience and logic” test is applied to deportation proceedings.  Under this test, the Court finds that there is a First Amendment right of access to deportation proceedings because (1) deportation proceedings have historically been open to the public and (2) public access plays a significant role in the functioning of the deportation proceeding.  Under strict scrutiny, the government must show that denial of the First Amendment right is necessitated by a compelling governmental interest, and is narrowly tailored to serve that interest.  While the government has illustrated a compelling governmental interest, the Creppy directive fails to make specific findings, is both under inclusive and over inclusive and as such is not narrowly tailored [note: could be done on a case by case basis].  Thus, the Creppy directive is unconstitutional. 

· hypo: what is the right of a special interest respondent to have an open hearing? 

· RH suspects that on the same procedural DP ground as found having a right to see the secret information, the respondent has a right to have an open hearing – to ensure that the media checks the quality of justice – it’s a particularized interest of the respondent of the case.

· the individuals right isn’t the subject of this litigation – its from the perspective of the medias right.

· Government claims that it has plenary control over immigration issues ( CT: this isn’t a question of who comes and goes its whether this person is in a particular “special interest” group – it’s a procedural question which the courts can decide. ( don’t give the government deference on that point. 

· Zadyvdas v. Davis (supplement 44 and text 732): issue was whether the post-removal statute authorized a detention indefinitely, or for a period reasonably necessary to secure removal. While finding the government didn’t have plenary authority to create immigration law, the Court noted that it might be deferential in situations involving terrorism or national security  ( is this a basis for insisting on extreme deference to gov’t for closing the procedures? ( CT: in that case, the Court was looking at a case regarding the detention of a small segment of particularly dangerous individuals – the group currently before the court is not a small segment, but a broad, indiscriminate range of information, including information likely to be entirely innocuous.  Zadyvadas itself and the sexual predator case it refers to both talk about a group of people identified by statute – in this case the special interest group is determined the Executive & no similarly no definable standard used to determine whether a case is of “special interest” have been articulated. 

· Can they close the hearings?

· 1st A. background: Richmond Newspapers test: 

· (1) look to the experience of public access to the particular governmental proceeding ( how much public access has been historically permitted and for how long.

· (2) logic: what positive contribution does public access make to the functioning of the particular governmental process.

· if determine have a right of access, is any limitation on that right pass strict scrutiny: compelling governmental interest, narrowly tailored. 

· 6th Cir. concluded based on experience and logic that there was a 1st A. right of access, then applied strict scrutiny – govt hadn’t narrowly tailored it to compelling governmental interest.

· cf. 3rd Cir. which says never get to strict scrutiny if don’t get past logic prong – and in logic prong also have to consider what negative contribution it makes to the functioning of the particular governmental process.

· “experience” prong: they had been closed in a few cases, ie. abused children or abused spouses, the proceedings had been closed. ( not an unbroken tradition of open access to deportation proceedings. [cf. exclusion proceedings which are closed].  1964 statute created rebuttable presumption that the proceedings are open.

· 3rd Cir: says maybe, but not long enough tradition.  The criminal proceeding tradition was centuries old – and this isn’t.  note: default mode for government hearings = open – 3rd cir. seems to ignore that.

· “logic” prong: it’s a check on bad faith of the government, bad conduct, more importantly, it’s a check on mistakes and inaptitude – if performing in public, you will prepare more carefully. it’s a substitute for other checks – there is no jury at these proceedings and no right to counsel at governments expense.  in criminal court, it’s a therapeutic aspect to having open process – more satisfactory to see it done then just to hear about it. right to participate in what the government does to you. 

· do you consider the flip side, like the 3rd Cir., or does that only come in when in strict scrutiny and deciding whether or not its narrowly tailored.

· North Jersey Media Group, Inc. v. Ashcroft (3rd Cir. 2002): appendix 61

· Facts / PH: reporters for the Π were repeatedly denied docket information and access to deportation hearings in Newark’s Immigration Court.  The Newspapers filed a challenge to the Creppy Directive, asserting that its mandated policy of closing every “special interest” case precluded the case by case treatment the First Amendment requires.  The D.Ct. found that under the Richmond Newspapers two-part test, a First Amendment right to access existed.  Further, under strict scrutiny, it found that the directive failed because it lacked narrowly-tailored means.  The D.Ct. granted the Newspapers motion and temporarily enjoined the Directive’s operation. 

· Holding: The Richmond Newspapers analysis is proper in the administrative context, but under that test, there is no First Amendment right to attend deportation hearings.  The deportation hearings do not pass the test because (1) the history of deportation proceedings do not present the type of unbroken, uncontradicted history required and (2) with the logic prong properly considering the extent to which the openness impairs the public good, the logic prong test does not favor the media. Our judgment is confined to the extremely narrow class of deportation cases that are determined by the Attorney General to present significant national security concerns.  In the absent of such a right, we need not reach the subsequent question whether the Creppy Directive’s closures would pass a strict scrutiny analysis. 

CIPA – Criminal Info Proceedures Act (1980)

· Deals with use of classified info in criminal cases.

· If D claims gov’t authority to do something that’s related to a crime that they’re being charged with, it may require disclosure. 

· Problem is compounded if D was in gov’t and had access to secret info. Gov’t has concern about D using classified info in his defense. That’s what CIPA enacted to deal with.

· Helps gov’t make decision to go on with suit by making D decide early on if he will use info in his defense. (Grey Mail – “disclose or dismiss)

· CIPA doesn’t eliminate grey mail; just gives gov’t ability to make decision earlier.

· This isn’t a discovery statute; doesn’t give D any more discovery rights; only provides procedure for deciding when D can use classified info.

· Gov’t can go ahead and ask court to take a look at D’s discovery request and look at gov’t’s redacted version. Then, there can be in camera inspection of evidence where court decides admissibility under FRE.

· CIPA doesn’t create any additional state secret’s privilege.

· Gov’t can:

· Make admissions so classified info isn’t needed

· Make summaries, but on condition that court ex parte and in camera can satisfy itself that summary is adequate.  If not, may have to dismiss. 

· Wen Ho Lee (p 880) – charged with mishandling weapons data. He demands access to classified info.

· Lee has right to Brady request (to have all exculpatory ev against him turned over to him) (anything with relation to guilt / innocence / sentencing.

· Also, entitled to his own statements, and statements prev given by witnesses, and disclosure of tangible evidence against him.

· No constitutional violation by requiring D to give notice ahead of time of proposed defense.

· If info is being held by intel agency, it may have to be turned over, depending on the level of agency involvement in the prosecution. (aligned with prosecution or not)

· May be argument that CIA files should be turned over if joint venturing with the prosecutor.

· FBI is always treated as aligned for these purposes.

· Taking down the wall may affect the analysis; wall came down so now sharing is promoted.  Now, may present Brady problem.

Possible exam question:

· Gov’t can argue national security exception to 6th amendment in Crim proceedings (Moussaui)

· Support for this?

· Keith – exception to 4th amendment for national security

· Verdugo – maybe say he entered country with fewer rights than other immigrants

· Quirin

· Zadvydas – Held that due process clause limits time you can hold immigrant before deportation. See p 732/
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