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I.  THE ANALYTIC FRAMEWORK: SEPARATE BRANCHES WITH SHARED NATIONAL SECURITY POWERS

A.  Introduction



1.  National Security Law

i. U.S. domestic legal framework: not about international law, law of war, etc.  But what about the international laws that affect our laws?  Treaties, congress can codify the law of nations, etc.

ii. Protecting “polity” from threat of violence/theft: distinguish national security law and police enforcement.  It is potentially aimed at the U.S. and its government, not private citizens.  Sometimes a private threat can become a public threat to the government (drugs, organized crime, etc.)

iii. Using lethal force, intell “ops,” homeland defense, secrets.
1. Lethal force: both armed military efforts and covert operations

2. Intell “ops”: disinformation, assassinations, use dirty assets

3. Homeland defense: detection and prevention of terrorism (“crisis management”)/finding out them before they happen, dealing with their consequences, questions of continuity of government; punishment of terrorists, trial-like proceedings, also trial by military commission; punish by force; economically punish them.
4. secrets: what’s classified, who’s entitled to see it, what happens if the press gets a hold of it, how the public can hold government accountable if it’s classified

2.  The United States Constitution
a.  What Constitutional provisions can arguably be invoked to hold indefinitely the “Dirty Bomber” and the “Cajun Taliban”?
(1) 5th Amendment: “No person can be held for a crime …” unless in time of War or public danger.

(a) War: Is this a war?  Did Congress call for a “war”?  Can we have a war against private groups and not a country?

(b) Public Danger: What about public danger?  Who is to determine that?  Does it apply in our case?  “Members of the land or naval forces, or Militia” are not entitled to the 5th Amendment, so does this apply to non-military people?
(2)“Commander-in-Chief” provision (the Administration is relying on this): because the President is the Commander in Chief, he can say that the people who are not in the land or naval forces are enemy combatants and are outside the jurisdiction of our courts; no one can question this authority and always has this authority.  But it can’t be a blank check (but what about FDR’s rounding up of Japanese aliens?).
(3) Appropriations: Congress can restrict the President’s authority through withholding military appropriations.  He has to point to a line item to say that he has the power to spend this money
a. But there are general appropriations which can give discretionary spending power to the President (right).  The Pentagon has a large budget, with a general fund for troops, which probably can fund Presidential acts.
b. There’s an argument that there are some Presidential authorities are outside the appropriation strings of the legislature.  We need a unitary chain of command for military command, right?
c. Can the President raise his own funds to support his policy (see Iran-Contra Affair)?

(4) Article 1, § 8: Congress’s power to raise and support armies (renewed every 2 years) (doesn’t apply to Navy – no fear of naval takeover of U.S.)

(5) Militia Clause: if standing army was too much of a threat, the answer was a people-based army to be called forth to execute the laws of the union by Congress.  If not called forth by congress, they’re used by the states; raised by congress, but trained and officers chosen by states
(6) Emergency authority  
(a) You can suspend the writ of habeas corpus: the right to have a court to review the legality of your continued arrest.  If there is no judicial review of a defendant’s imprisonment, then the writ has been suspended.

(i) Public safety also has to require it, in addition to insurrection or invasion.

(ii) But this is in Article I, so it might only be a congressional power.  But the omission of congress might have been intentional (see Article 9), so they might have wanted to allow the President to have this power under this authority, or maybe it allowed the President to suspend it under authority of statute (see Civil War case).  Still tough for President Bush to argue.  
(b) Art. IV, § 4: the Guarantee Clause: “The U.S. shall guarantee … shall protect each of them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened) against domestic Violence.”  Federal power the government can invoke on behalf of the states.
(c) Art. II, § 3: “On extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement…”  But what is he doing?  He’s calling congress.
(d) Art. I, § 10: A state cannot “engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.”
(d) Art. II, § 1: To Defend the Constitution (oath clause).  But that is reading too much into it?
(e) Art. I, § 7: Congress can provide for calling forth the militia to execute the laws of the union and repel invasions.  Not the most efficient scheme – severely constrained.  Maybe there is no power greater abused than the emergency military power.
(f) Art. I: Marque and Reprisal power of Congress

b.  What if congress wanted to know who these people are and where they are being held and the President says “no” because its secretive, is there anything in the Constitution to require disclosure?
(1) Art. I, § 5: Secrecy provision, but for congress.  Only congress has the right to keep secrets.
(2) Art. II, § 3: State of the Union by President.  About what’s going on in the Union.  There’s one caveat in this provision: “from time to time” (maybe when congress asks for it).
(3) Commander in Chief Clause: In order to command the military in wartime, he must be able to keep secrets – it’s inherent in this authority. 

(4) There’s also no reference to executive privilege.

(5) Statement and Account Clause: there would be a public statement of account on how money is spent.  It deals with not with information flows with the president and congress or vice versa, but with information flows with the government and the public.


3.  Shared Powers and Separate or Customary Authority
a.  Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case) (1952): 
(1) Background: Executive orders authorized by statutes are just as effective as statutes.  They are uncontroversial and would only be controversial if the statute is unconstitutional or if the executive order in its form is unconstitutional.  Executive orders have the force and effect of law if they are authorized by constitutional power.  President has some inherent housekeeping authority to run the country.  You have to examine the preamble to determine the source of the authority he looks to rely on.  Here, President first went to congress and asked them to do something by statute (twice), so he seized the steel mills.  This was not lawful as delegated statutory authority because there was no statute here.
(2) Black/SC: Congress could legislate seizure authority, but it has not.  The executive order relies not on direct statutory authority, but rather on the constitutional authority of the president.  This is lawmaking by the president and the president cannot make law; it is a conflict of interest (he can’t make and execute the laws).  
(3) Douglas: Only congress can authorize seizures because only congress can pay for it.
(4) Administration’s Arguments for Constitutional Authority And SC’s Replies:
(a) Commander in Chief: 
(i) Black: Seizing private property at home is not in the “theater of war.”  It is not within the scope of the CIC’s authority.  If it’s in the theater of war, there is a major evidentiary problem – how are we going to preserve the evidence, get witnesses, etc.
(ii) Frankfurter: The earlier seizures were probably justified because there were declared wars.  Unlike WWII, there was no declared war.  A declaration might make the president’s actions different.

(iii) Jackson: Raising an army and supplying one is vested in the congress and not the president.  Seizing the means of producing a supply of steel for the war is for congress. 
There’s no declaration of war, so if he turns around and takes control of the steel mills in the name of war, he’s bootstrapped.  Probably not convinced there is a war.  He clearly rejects the CIC power, but distinguishes between the inside and outside world, and would give widest latitude interpretation for outside world.
(iv) Burton: There might be a situation when the president would have to act as Commander in Chief, but it’s not presient here.
(b) We’re in an emergency (Korean War).
(i) Jackson: If he needs emergency power to seize the mills, then he should ask congress for it.  If there is an emergency and no time to ask congress for help, then congress can foresee such an event and give the president authority before this occurs (standby statutory authority).  Every time a dictator gains/abuses his power, it’s under the guise of emergency authority
(ii) Frankfurter: Doesn’t speak about emergencies as such.  He doesn’t want to speak on it but discussed a short, explicitly temporary period of seizure (p. 35).

(iii) Burton: Reading between the lines – there might be an imminent invasion or threatened attack when the president can act during catastrophic situations.

(iv) Clark: There might be situations when the president can act with emergency power, but only if congress has not set the limits.
(c) Executive Power (Vestiture/Take Care Clause): Constitution Vests the Executive Power in the President.

(i) Vinson/dissenters: The president is executing the legislative programs for procurement of military equipment.
(ii) Frankfurter: The absence of statutory authority shows that the president does not have authority to act.  Note: But if there is a practice that is consistent/long-lasting (notice) in which congress has acquiesced, then this absence has amounted to a custom (even if it is inconsistent to statutory authority).  He mentions Midwest Oil as a way for the president to act without statutory authority.  There were a lot of seizures by presidents.  But some were pursuant to statute; some were during WWII; and some were peculiar circumstances that don’t fit with the facts here.
(iii) Jackson: Seems to agree with Frankfurters possibilities.  His second category of the president who acts without statutory authority and there is a zone of twilight where both congress and the president have concurrent authority




5.  Final Vote:

a.  3 votes for the Commander in Chief Clause, but it had to be under special circumstances (foreign theater, etc.).
b.  5-6 votes for emergency power: inherent emergency power inherent in the president, despite such abuses.
c.  5-6 votes for executive power, if congress has not occupied the field.
b.  What happens if we have a conflict between a statute and a claim of independent authority of the president?  Many of these situations are not addressed in the Constitution.
(1) Public Citizen v. DOJ (Kennedy, concurring): There are two categories: (1) constitution has already divided the branches with authority (formal categories of power) and (2) constitutional text is silent and there the courts do have a role because the framers did not balance the two branches and so the court must decide.  Weigh the degree of intrusion on the executive by the statute against the need for such a statute to promote objectives within the constitutional authority of congress.  (e.g., Nixon tapes case: better example than Nixon v. Admin. Of Gen. Serv.: Confidentiality of candid advice in executive vs. Cox’s need for evidence to prosecute a crime).

B.  The President’s Constitutional Authority

1.  U.S. v. Curtiss-Wright Export Corp. (1936): The President’s Foreign Relation’s Power
a.  Background: President was expressly authorized to issue his proclamation by statute.   Because he’s exercising a proclamation under statutory authority, then it has the same force and effect of the statute itself.  
b.  Issue: Whether congress is permitted to delegate authority to the President with less specificity than is required in the domestic arena?  Not just a prohibition note, but also giving the President authority to put into effect a criminal statute.  Loose statute + sovereign authority in president.
b.  Holding: Congress cannot abdicate its authority to the president, so you can guide and contain the presidency (you have to make the essential decisions yourself and make standards for him).  Congress should be allowed to delegate loosely in foreign affairs because it might not have the same access of information as the president and not know as much.  They need to be specific enough for the courts to decide them.  Congress can’t know in advance before it legislates and can’t hold them to the same standards.  SC said, assuming that this is not allowed if this is delegated authority in domestic area, it will uphold this statute.  
(1) The President has some inherent authority to begin with, unlike domestic arena in which congress starts everything.  Every sovereign has the power of foreign affairs.  The president earned this power from the law of nation, not from the power(?).  He has inherent authority as the embodiment of the sovereign, as with every country.  BUT most scholars think this history is WRONG: the power was given from the states, not some inherent power.
(2) Necessity theory: congress doesn’t have access to the information the president has.  They are not in a position to legislate effectively and that’s why they have to give the president that authority.  Some information is secret and sensitive.
(3) Flexibility: in the foreign affairs arena, the SC assumes the events to which the US has to prescribe are harder to predict in the foreign arena than in the domestic arena (ex: North Korea).  It also goes along with the idea of when armed forces are necessary ( who can foresee this.
(4) The president is the sole organ of foreign affairs and he has to speak with one voice for the country.  This was Justice Marshall’s quote while he was in congress (p. 69): congress can lay out the means by which the president can dictate.  It sets out the objective and the means, and the president has to faithfully execute it.
(5) Does is follow that it is the President is the one to do it?  Not necessarily: It doesn’t say anything how the government internally exercises its foreign affairs.  Doesn’t come to the president from the constitution (according to Sullivan), does it mean that he can exercise this power without regard to the constitution?  He still has to exercise his power subordinate to the provisions of the constitution.
(6) Much of this case is dictum: SC basically said that congress has to give the president authority to act.  But this case has been used so often since then, it’s kind of grown.  This case relied on some problematic history.  Did it survive the Steel Seizure Case?  Yes, the president is acting with authority of congress (the zenith of power).  That was also a domestic case and this is a foreign case (but this idea is a little more troubling).


2.  Little v. Barreme (1804): The Commander in Chief’s War Powers
a.  Background: This was a war waged without declaration, but waged with very calibrated statutes.  The French were more popular than the Brits, and we would have probably lost.  The act authorized the president to instruct vessels to stop and examine ships going to France.  Captain seized a French ship coming from French port.  The prize laws gave the captain half the goods.  Defendant argues that the president did not have authority to seize ships.
b.  Would this act have been unlawful if this statute would not have existed and congress was silent on it?  Congress has authorized the war, but not specified the means, so the president has discretion to use means most appropriate.  Congress hasn’t occupied the field.
c.  Issue: Was seizing going to French ports expressly prohibited?
d.  Holding: No, the statute is silent on this – only authorizes seizing from ports.  Marshall has problem of coming to the conclusion of penalizing a captain from following his orders.  But congress has occupied the field and specified the modes of carrying this out and seizing ships from France was not authorized by congress.  President has the authority to fight the war that congress prescribes using the means that it describes, and no more.  The government picks up the check for this and congress reimburses later on.  The president’s orders cannot supersede congress’s authority when it has spoken in the field, even in time of war.
♦ Martin v. Mott: “Whenever a statute gives discretionary power to any person, to be exercised by him upon his own opinion of certain facts, it is a sound rule of construction, that the statute constitutes him the sole and exclusive judge of the existence of those facts.”


3.  The Prize Cases (1863): The Commander in Chief’s War Powers
a.  Background: The existence of international war creates some of the parties to set up blockades and allows the countries to seize vessels, even those from neutral countries.
b.  Holding: SC said that the president can do this because there was a war, even though it was not formally declared.  We may know war when we see it.

(1) Where in the constitution does “war” authorize the president to do anything?


(a) CIC clause.

(b) The president has the power to repel sudden attacks, by the changing of the language from “make” war to “declare” war in giving congress power.  Power to repel sudden attack and suppress insurrection (Madison’s notes) might allow the president to use military action defensively and not offensively
(2) International law might be a source of limitation (public law of nations): There’s an understanding that the use of war has to be proportional.  SC said that the president is fulfilling his duties to respond to a war of such alarming proportions as will compel him to accord to them the character of belligerents is within his sole power.  The president has an inherent war authority without requiring authority of congress and he decides what is necessary to suppress or repel and it has to be proportional.  It might also have to be imminent.  
(3) There was statute here to authorize the president to use military to suppress insurrection and impose a naval blockade.  This might have been just dicta.  There’s another statute: as soon as it got back, congress acts to say that everything that the president has done to suppress insurrection has been lawful and they retroactively authorize it (You don’t need his inherent authority to allow this blockade).



c.  Why do 4 Justices dissent?

(1) Congress decides the legal status of war and when the president can confiscate property.  The details of legal status perhaps are only for congress itself to change.  There are certain de jure consequences of war that alter the legal status of those involved and only congress can do so.  The president can fight the war, but only congress can impose legal labels on the parties and the president has to look to a statute to do so.
(2) Interesting opinion: during the height of the civil war, still congress must legally change the status of the people (in a way, this is preview of Steel Seizure Case).

(3) Worried about bootstrapping?  The president could say that there’s a war, and then use his powers that are associated with war.  
4.  President’s ability to a respond to an attack: He can shoot back and prevent people from running the blockade, but he can’t just determine the fate of the property seized during the blockade without a change in legal status.  He needs some type of congressional help.
a.  Why in the constitution should we be concerned about the property rights of non-citizens?  Maybe 5th amendment applies (says “any person”).  Better answer: Declaration Clause (Art. I, § 8): Congress has power to declare war … and make Rule concerning Captures on Land and Water.  It does include captures of foreign blockade runners.


5.  Presidential Emergency Powers: 

a.  President has tactical command authority to tell the troops where to go (nobody argues that congress should dictate this to the president).  A single person would be better than a committee.  An argument that this power is exclusive to the president.  What about Cambodia and Vietnam?  Was Nixon giving a tactical command or something else for congress?
b.  President has a defensive war authority to respond to an invasion or insurrection.  Sometimes congress can declare war for an offensive war, but sometimes (Pearl Harbor) the war is thrust upon us.  He has the authority to respond.  How about smaller scale attacks?  Iran – Iraq War: one side intentionally attacks a US tanker, the president can respond to force with force (probably proportional?).
c.  Emergency powers are not there explicitly in Constitution (Steel Seizure Case)
d.  In re Neagle (1890)
(1) Background: Marshall Neagle assigned to protect Justice Field and killed Terry.  Neagle arrested for murder.  Sought the writ of habeas corpus in which you can challenge the legality of your imprisonment.
(2) Issue: Is there a law of the US which authorizes Neagle to protect a Justice of the SC?  If not, he’s screwed.
(3) Holding: Assuming that congress passed no such statute, they could still find it permissible.  Because the President has the power to take care that the laws be faithfully executed, he has the ability to make laws to do this and they have the force/effect of law.  Self-protection of government institutions and property from attack - this is potentially important authority.  SC mentions the Koszta case: dude wanted to be a US citizen and imprisoned in Austria, US Captain rescues him, and congress awarded him with a medal.
(4) Lamar, dissenting: Congress has the sole power to make the laws, and the president can only preserve, protect, and defend them.  The fact that there is an emergency/necessity doesn’t mean that the president can make it ( that is for the congress to deal with.
(a) But there was arguably a law: Marshals are authorized to keep the peace and protect a judge (p. 81).
e.  In re Debs (1895): SC cited Neagle: the president can do things that are inferable from the constitution and he can do things to carry out government functions.
f.  Are there any limits of the authority that Neagle sets up?
(1) Subject matter limit: government officers, functions, and maybe property can be protected.
(2) If congress strictly prohibits it (by occupying the field).
(3) If any other constitutional provision is violated, then the president’s actions are not proper.  Nothing in the opinion says that you can do this.
(4) Maybe there’s some imminence of the threat (this is reading a lot into the opinion) ( penultimate paragraph of majority opinion (p. 82).
♦ Potentially powerful piece of authority for the president to use military action abroad “in response to attacks against US interests abroad.”



g.  Neagle vs. Little
(1) Little (strict rule approach): If congress hasn’t laid down a response, then there is no lawful response by the administration; if the president feels the need to go forward, he is doing it in an unlawful means and throws himself at the mercy of the public and courts; if congress approves his actions after the fact, then he is fine.  No precedent is established, so he still doesn’t have the authority to do it again; each time he keeps throwing himself at the mercy of the public, congress, and courts.
(2) Other response: Whatever the response the president takes is lawful; necessity allowed it; the president has inherent authority to respond if congress hasn’t addressed it first.  BUT problem is that if you declare it lawful, it becomes precedent and it becomes easier for future administration to take similar actions.
♦ One scholar has argued, “In time of war the authority of the President is recognized as being absolute as to where the war is to be conducted, whether to await the on-slaughts of the enemy or wage a purely defensive war within the boundaries of the United States, or to send the armed forces of the United States out of the country to carry on an offensive war.”  But is this summary consistent with Little?


6.  Executive Privilege



a.  4 different kinds of privileges (rather loose term):
(1) States Secret privilege: Common law evidentiary privilege that still is CL and FRE still adopts as such.
(2) Law Enforcement privilege (misnomer): CL privilege: authorizes law enforcement officials to withhold their files in open court ( prevent raw material being made public (hearsay) and protect informants and integrity of investigation.
(3) Intra-Branch Communications privilege: Encourage candor from advisors in the government, encourage to communicate on paper.  If your first memo to your boss is always disclosed, then you would back away.
(4) Presidential Communications privilege: Protected to encourage communications in support of his decisions.  He’s heavily dependent on the communication of his advisors.  Not an absolute privilege.  How do we decide?  Category I: constitution speaks to it.  Category II: constitution is silent and balancing test might be needed.  It’s category II.  SC in Nixon: the generalized assertion of privilege must yield to the demonstrated, specific need for evidence in a pending criminal trial.

C.  Congress’s National Security Powers



1.  What are the constitutionally permissible ways to go to war?



a.  The president has the authority to respond to someone acts of war against US.
b.  There might be a timing limit: if congress does convene, maybe the president has to take it to them (a possibility).


2.  Can congress declare a war after a war already exists (e.g., other country declares war on US)?
a.  Yes.  What’s the point?  If they rescind their declaration, we can still fight them.  Formal declaration will activate formal, legal authorities.  No ambiguity about the legal state the country finds itself.
3.  Congress has to, at some point, appropriate money for the military.  No matter how the war starts, congress is going to enter it at some point.  President has no power to spend money at his whims; he must spend the money has designated by congress.  But most wars haven’t lasted that long (2 years).

4.  How about offensive wars, how can we enter into that?  [note: democracies never admit that they are making war; they have “other” motives].  Ex: War of 1812 ( congress simply declares war.

5.  Declaring War
a.  Declaration of war: President can use all the arms at his disposal to defeat the enemy.  There’s nothing in the constitution that says the congress can’t tell the president where to fight the fight.  
(1) Why would congress bother to declare a war, if president can go to war without a formal declaration?  The legal consequences of the declaration, including international law.
(2) Unless there’s an appropriation, you can’t spend the money (but see Iran Contra Affair).  But president can spend the money before him until it runs out and he needs to go back to congress and get more money.  Especially today, the president can successfully fight a war without going to congress for more appropriations.  Appropriations power might have lost some of its teeth.  But congress can still use it to set limits on the president’s power.
b.  How exactly is a declaration passed?  Congress enacts a joint resolution declaring a war.  A joint resolution is actually a law that is a concurrent resolution that has bicameral approval and no presentment.  Resolution which is simply passed in one house only has no force of law.  Never tested question: can the president veto a declaration of war?
c.  Some people think that a declaration has no role of empowering use of force; it was intended strictly to determine changes of legal status that are occasioned by the president’s use of force.  The founder of this thought is now in the State Department.
♦ The War Powers Resolution (pp. 302-307)

1.  Consultation: The President in every possible instance shall consult with Congress before introducing U.S. armed forces into hostilities, and after every such introduction shall consult regularly with the congress until armed forces are no longer engaged in hostilities.

2.  Reporting Requirement: In the absence of a declaration of war, in any case in which U.S. armed forces are introduced, into hostilities or territory of a foreign nation in significant numbers, the President shall submit within 48 hours to the Speaker of the House and Senate President pro tempore a report, in writing, setting forth the circumstances necessitating the introduction of forces, the constitutional and legislative authority under which such introduction took place, and the estimated scope and duration of the hostilities or involvement.  The President shall provide such other information as the congress may request in fulfillment of its constitutional duties.  The President must also report to the congress periodically on the status of such hostilities or situation as well as on the scope and duration of such hostilities, but he must report no less than once every six months.

a.  3,000 troops might trigger § 4(a)(3).

b.  Unlike Iraq I, putting troops into Yemen can’t qualify under (a)(2) exception, so president must report.

3.  Rule of Construction: You cannot infer authorization from any provision, including appropriation acts, unless such provision specifically authorizes the introduction of U.S. forces into hostilities or into such situations and states that it is intended to constitute specific statutory authorization.

a.  Any appropriation bill just be specific, so without any further information, the President cannot rely on appropriation authorization.

b.  Because Yemen is sovereign nation separate from Iraq, the Iraq authorization does not appear to be adequately specific.  Although broad in its authorization, the 9/14 resolution appears to be shaky for other reasons.

4.  Savings Clause: Nothing in this statute should be inferred to encroach on the President’s constitutional power.
♦ Sofaer said that the WPR might not have applied because RR was using his CIC authority to deter immediate and substantial threat to lives of Americans.  

♦ Sofaer also argues congressional acquiescence (p. 360) because congress has recognized terrorism to be an increasing threat that the government must safeguard the people from and has appropriated money for forces designed for anti-terrorist tasks.
d.  Bas v. Tingy (1800): Declaration of War
(1) Background: The Prize question: does a certain statute apply?  Congress incrementally raised the hostilities with the French.  Why?  Congress was wary of fighting France because they helped us against the Redcoats.  But the temper of the people changed because France kept messing with our ships.  None of this was done with a declaration against France – by mutual agreement, this was a naval battle (they were in LA still).
(2)  Issue: Are we at war?
(3) Holding: Clearly we are at war – it is an imperfect war.  

(a) A perfect war (total war) is a declared war with all the intended legal consequences and all restrictions removed (but international law still applies).  An imperfect war is limited (by area and use).  Area is just off the coast, then extended to the high seas, but still couldn’t attack the French on land.  Armed force was naval, you can’t use the army or any ground forces, unless incident to a naval campaign.
(b) Is it unconstitutional for congress to allow military hostilities without a formal declaration?  NO.  If congress has authorized by statute for an imperfect law, the limits it sets out tells the president where he can go no further.
(c) SC understands declaration is congress giving a decision about the war.  When congress limits a war, the president authorized only to fight this kind of war.  This provides a rebuttal to presidential claims that the president has the authority to determine the limits and size of war.



e.  Should we have declared war on Al-Queda after 9/11?

(1) If war is declared, then we have to follow the Geneva Convention and treat them more like human beings (well, the hell with that).
(2) Are there legal de jure consequences that we don’t want?  Do we want to give the president authority to round up aliens?  You can’t decide on declaring war without knowing the consequences.  

(3) We have only declared war on a sovereign state, so what is the difference in declaring war on terrorists?  Who the hell are the terrorists; they don’t have membership cards?  If you can declare war on persons who attacked on 9/11, whom are you declaring war with?

(a) But we dealing with a new kind of threat as well.
(4) When does the war end?  When the state surrenders and there is a peace treaty signed.  No terrorist can really negotiate an end to terrorism.




(5) Defensive war – “state of war” (including repelling attack).
(6) Specific statute: Congressional approval for military action against 9/11 terrorists.  Why didn’t Bush administration use this for Iraq?  You need a link country to 9/11.  If they come up with one, then they don’t need independent authority to attack Iraq.  
♦ 9/11 Resolution.  Congress authorized for use of United States Armed Forces: (a) That the President is authorized to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001. Or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations, or persons.
♦ Iraq Resolution: Statutory Text: Congress authorized the President to use the Armed Forces as he determines to be necessary and appropriate in order to defend the national security of the United States against the continuing threat posed by Iraq.

♦ Presidential Determination: In connection with the exercise of the authority granted in subsection (a) to use force the President shall, prior to such exercise or as soon thereafter as may be feasible, but no later than 48 hours after exercising such authority, make available to the Speaker and Senate President pro tempore his determination that further diplomatic, peaceful means will not adequately protection U.S. National Security and his acting pursuant to this resolution is consistent with international fight on terror.



6.  Passing the Buck: Delegating National Security and Emergency Authority




1.  Background:

a.  Defense Appropriations
(1) Appropriation: the way Vietnam War was congressionally authorized.  The other was the Gulf of Tonkin Resolution, which was repealed part way through war, but congress kept financing the war
(2) Accountability problem?  The electorate might not know whether their representative approved the war.




b.  Silence
(1) Congressional acquiescence in the face president’s acts of war.  Ex: President sends troops to Korea and congress keeps the draft.  They are facilitating the war, but not authorizing it directly.
(2) Accountability problem.
c.  What happens if congress says “no” to war, and president vetoes it?  But the constitutional arithmetic is that president needs to go war after congressional approval.  This equation messes this thing.  1/3 of senate and president can keep this war going without congressional disapproval.  This is an alteration of the scheme; it makes it too easy to continue war.
d.  For all of these, at some point, there’s always the ace in the hole for congress: appropriations power because president needs to get money every 2 years (but most wars these days don’t last that long).
(1)  But once the president goes to war, is congress really going to pull the plug?  Would congress say, “by August 15, you must no longer be in combat in SE Asia”?  That’s what happened in Vietnam.  The problem is that the enemy knows and it’s not the optimal situation for them to know when the US is leaving.  It might interfere with the president’s power to conduct a war.




e.  Miscellaneous Receipts Statute
: way to fund government action.
f.  Treaty-based war.  Ex: NATO obligations.  An attack on one is an attack on all.  After 9/11, NATO nations responded militarily and protected US skies.  What about UN treaties for Vietnam?  The constitution says that treaties are the laws of the land, so we are duly bound and authorized to come to the armed force of our allies and, therefore, we are at war legally.
2.  Why would the president claim that he does NOT need a war declaration to go to war because he is enforcing a treaty?
a.  Senate ratifies a treaty – usually a defense treaty (obligations to protect other countries) ( Supremacy clause = US law.  But you have to look to the terms of the treaty, so it’s not a blank check.
b.  Under UN treaty, you probably need a resolution by the Security Council, so we are not forced into war all the time.  The Security Counsel is an odd group of countries.
c.  BUT you cannot, by treaty, amend the Constitution.  The treaty may lay down an international obligation to going to war, but it can’t lay down the domestic obligation of the Constitution for going to war.  Ex: Can we take away first amendment rights by treaty?
d.  The founders considered making the Senate the sole decision makers about going to war.  They worried about the House and its popular representation of states.  This proposal was rejected, because war is too serious to leave it just to the senate, so both houses were deemed necessary to approve a declaration of war.  Because the senate only ratifies a treaty, you bypass the constitutional restrictions for war.  Therefore, the treaty argument falls here.



3.  Defense Appropriations and Other Congressional Powers
a.  Licther v. United States (1948): Delegations of National Security Authority
(1) Background: The case deals with delegations of national security authority – authority to determine and recapture excessive profits by private contractors.  Plaintiffs say that congress gave the president excessive authority to take away profits; they say: (1) this is a taking without due process and (2) this is a delegation of war powers.  
(2) Constitutional Authority: Congress has the power to raise and support armies.  The “necessary and proper” clause fills in the gap.  SC says that this is necessary and proper because anything that is needed for winning the war is necessary and proper.
(3) Could the president alone have imposed an excessive profits under an administrative power?  Necessary and proper power is solely for congress.  Also, congress is given the power to pass legislation in support of the executive and judicial branches’ duties as well.  Congress has enormously large power .  Congress can delegate loosely and broadly in war powers (kind of like Curtis-Wright).  




b.  Greene v. McElroy (1959)
(1) Background: DoD barred commie from access to classified information on the basis of statements of confidential informants made to investigators.  Congress did not clearly state that they intended to affect fundamental rights in a particular way.  Ex: No right of confrontation because the FBI needs to protect its informants = this might be okay.
(2) Holding: SC won’t decide this until congress for itself has decided that this is an appropriate procedure.  Even in the face congressional acquiescence, there are long-accepted notions of fair procedures and it must be made clear that the president or congress within their powers, specifically has decided that imposed procedures are necessary and warranted and has authorized their use.  Such decisions cannot be assumed by acquiescence or non-action.  In addition, there was a notice problem to congress because the full congress was not in session to hear the appropriations testimony about this.  SC said that this violates due process: had a right to confront the accusers.  It’s also without authority for the president to set up a program like this.  This case never rules that it is unconstitutional to deny someone their rights without a trial.  It also doesn’t say if the president can/can’t do this if specifically declaring his intentions.  Only rules that specific intentions must first be declared and then it would decide the other issues.  
(a) This is an issue of statutory and executive authority.  They didn’t have this authority.  The National Security Act is useless and doesn’t authorize this.  Neither does the Armed Service Procurement Act.
(b) There might be enough authority for security clearances, but why is this case too much?  But when you start talking about denying the right to follow their chosen profession, you must have express congressional authority and implied authority.



4.  Dames & Moore v. Regan (1981): Congressional Emergency Powers
♦ Jackson’s opinion in Steel Seizure Case: congress has emergency powers it should use.
a.  Background: President nullified attachments and pending claims against Iran in exchange for hostages.  
b.  Issue: Is this authorized by the US constitution?
c.  Holding: 

(1) How did he get that power?
(a) First, he declared a national emergency.  In 1974, congress said if you’re going to have a national emergency, then declare it.
(b) IEEPA (FN 1): doesn’t provide a specific standard to determine whether it’s a national emergency.  It’s either loosely defined or not defined at all.
(c) How does he declare national authority?  Executive order or proclamation ( printed in the Federal Register.  There is some formal declaration of this.
(d) What does the declaration have to contain in addition to the declaring the emergency?  The stand-by emergency authorities he plans to use (calling up the reserves under X statute).  [Nixon went a little crazy during Vietnam, so congress restricted the president’s mode of declaring national emergency.]
(e) We also have the Hostage Act (passed in 1868).
(2) What’s wrong with the IEEPA?  The statute is entirely predicated on the foreign interest of the property.  The property at the time was owned by D&M.
(3) What about the Hostage Act?  SC hesitant to rely on this because of the legislative history, since the act was intended to protect “hyphenated” citizens.  On its face, the statute seems like it’s okay, but the SC oddly goes into the original intent of the statute.  Therefore, it doesn’t apply to this situation.
(4) Since the statutes don’t apply, are they irrelevant?  A claim against a foreign country does not mean that the property is already Iranian property: IEEPA did not expressly authorize suspension of American claims in court.  Hostage Act facially seems to be relevant, but the court concludes from the legislative history that it applies to hyphenated Americans.
(a) The statutes gave the president broad discretion to act.  Congress invited president action because they were comfortable with him.  Unlike Steel Seizure because, there, there was congressional consideration of such action and denial of such action.  Besides acquiescence, congress established a claims tribunal for a specific purpose and left it in place for future use.  Longstanding executive practice in which congress has been put on notice and repeatedly invited to act.
(5) Without this history, could the president have acted alone?  No, his plenary power would go beyond the case.  The SC held (p. 121) that this decision is narrow with the specific circumstances of the case.  This is not a good platform for a president to argue that he has authority (Curtis-Wright is better).



5.  So, what do we have?




a.  If you have congressional acquiescence, then probably okay.




b.  If you have congress saying no, then probably not.




c.  If you have congress saying nothing, then …?





(1) Congress can acquiesce but the predicate for it is pretty stiff.
(2) Pretty high standard for the non-statutory authority in exercising emergency or war power.  
d.  Proponents of these cases seem to forget that there are statutory provisions supporting the president’s actions (right?).



6.  2 Substantive Limitations on Congress: 




a.  Non-Delegation Doctrine
b.  Clear Statement Rule: If you’re going to authorize power that is a departure from regular process, you better be clear about it.


7.  Substantive Limitations on Congressional National Security Powers




a.  Lovett v. United States (1945)
(1)  Background: There was a rider that said no money from appropriation can be used to pay the salary of certain Commies.  What is a rider?  If it doesn’t come out during committee, it is not subject to report by committee (if it is introduced on the floor); truncated legislative history ; and usually tacked on to major legislation.
(a) Why has congress used riders as a preferred method of controlling national security measures?  The president needs the appropriations bill passed, so he has to sign it and can’t veto it because of the rider.  Riders are often politically veto-proof.  They are less ambiguous than statutes because the president is less capable to construe it in is favor (some people claim this).
(b) If he has to come back for money from time to time, and the president has done something that congress didn’t like it, then they can use a rider to prevent him from doing it.  A lot of this stuff is unknown with little media attention.
(c) Appropriations in the national security area may have a different force and effect than any domestic or other appropriation.  In England, there was a race between the King and House of Commons to raise money for military, so that the King did not have to go through the House because they usually attached strings to the money.  This is the source of the appropriations clause.  Colonies also had a mini-history.
(d) Appropriations: congress limits spending on Y, because it gives specified money for Y.  Also limits spending when it says that you cannot spend money on X.  You have to look at the language of the appropriations (some are time-limited).  When the appropriation lapses, so does the restriction.  They may lapse by their own terms.  In this case, the language said that you cannot pay these people at any later point in time ( it lasted longer than the appropriation bill.
(2) Holding:  Why is this rider unconstitutional?  It is a Bill of Attainder (Whitaker, J.).  It is a legislative act which inflicts punishment without a judicial trial.  

(a) Congress can limit and appropriate and limit whatever it wants to do.  Congress has a sheer power to grant or withhold current appropriations to individuals except to services already rendered, regardless of whether the action taken is wise or unwise.
(b) The true issue: whether this is an appropriation or a statute.
(i) Okay if it is an appropriation, but it is a statute here so it’s not okay.  
(ii) BUT he makes a big mistake here because an APPROPRIATION is a STATUTE.  A mere appropriation is no less of a legal authority than another statute.
(c)  Broader principle here: You can’t use the power of the purse, no matter how sweeping it is, to violate some other provision of the constitution.  Ex: You can’t use the necessary and proper clause to violate another provision of the constitution.  
(3) 2 kinds of cases in which this case has been invoked: (1) Lovett and (2) Will (Note 2, p. 137).
(a) What kind of national security issues that might come up under Lovett?  Congress says no, but president says he has the commander in chief clause power so they can’t deny him it.  Authority is implied here and not explicit (just like congress’s war power), so the court might have to balance the interests.



b.  Limitations on Congress:
(1) Lovett: You can’t use authority under one part of the constitution to violate another part of the constitution.
a. Begs the question: Which category of analysis are you going to use?
(2) National Security power is shared between the president and the congress shared, and also implied authority (text is very terse).
(2) 2 groups:
(a) Where constitutional text provides the answer whether congress can act (e.g., Lovett).  
(b) When congress has not done anything in violation of the text, but it has the effect of substantially diminishing the authority of the president.

(i) SC has to balance and look at what congress is trying to do.
c.  Suppose president has been restrained by a rider (e.g., no money should be spent on Iraq) and president decides to fund the money and decides that the rider is unconstitutional, what can the president do?
(1) Veto Power: some might say that this is his only weapon.  Bite the bullet and take the political cost of not having any money, BUT can’t line item veto it though.
(2) He could violate the rider and take the consequences.

(a) Standing issue for court case: who is injured?
(b) By violating the law, he may precipitate a court’s determination whether this provision is constitutional.
(c) If he violates this, it means he will continue to spend, but what happens when the appropriations run out?  Theoretically, he’s stuck now.  If he takes money, he’ll be violating the appropriations bill.  He can’t usurp congressional power to raise money  But he may try to transfer/finagle money from somewhere else – this room may be narrow and the rider might specifically restrict this method.
(d) He can try running against congress, but this is not a short term solution.
(e) He could have a quid pro quo with another country to fund the fighting, but then you’d be like 8 English Kings fighting with Parliament.



d.  Immigration & Naturalization Service v. Chadha (1983)
(1) Background: The House had vetoed the Attorney General’s deportation of somebody.  
(2) Holding: SC said House couldn’t do this: the veto had the effect of changing the legal status of Chadha.  A change in legal status like that is a legal change that we only accomplish by statute through the Article I process.  Congress was taking back the authority that they had given to the attorney general by law.  If you delegate by statute, you must take back by statute.  House said that this is efficient.  SC said we don’t care if it is efficient; efficiency is not a hallmark of our lawmaking process.  We actually want an inefficient law making process.  It makes people work and think hard about passing a law – we want to make it difficult to pass a law.
(a) Relevancy to us: The vetoes were used extensively in national security statutes.  It’s difficult for congress to anticipate problems in the future, so they give lots of room to the president, but they felt more comfortable with a veto power to check the power of prez.
(i) Can we distinguish between domestic and foreign policy?  Article I didn’t distinguish between the two.  Deportation is not really domestic, right?  Change in legal status, but also a change in the legal duty of a branch of government.
(ii) Curtis-Wright delegation: congress had no choice and it had to delegate loosely in the foreign arena (unforeseeability) and there would be no way for them to check the use of delegated authority.  The check is missing because the courts usually refuse to touch this issue, so congress can’t resort to the court system.  There is a difference between domestic and foreign vetoes because of reviewability of actions.
(b) What is the effect of Chadha on congressional acquiescence?  Tension between saying that congress can’t make any law without passing a law and saying that congress makes something acceptable through lack of action.
(c) White, dissenting: offered an appendix of statutes the SC would have to strike down.  It gives you an idea of what the SC’s opinion meant.  It included every national security provision, even the War Powers Resolution.    There were legislative vetoes.
e.  What can congress do to limit president?  (1) Sunset provisions: put a time limit on the president’s authority and see how he acts with that power.  (2) Could delegate with tighter standards.  Not clear that the president won after Chadha if the result is that congress just delegates with stricter standards.  But again, it’s not possible in national security arena to delegate that strictly.  (3) Could delegate, but give a waiting period and require a reporting to congress for some specified time before executive action becomes legally effective.  (4) The appropriations rider: get attached quickly on the floor.  If you can’t use the veto, this is an after-the-fact type of limitation.


8.  Summary of Congress



a.  Lichter: President has broad authority in wartime.
b.  If the delegation involves problematic aspects, e.g., departures from traditional due process, then the court might strike this action down.
c.  Congress’s authority to delegate has a flip side: congress says to spend money on X, Y, and Z.  Then sometimes congress says you can’t use money for X.
d.  Congress is limited in 2 ways: (1) substantively under the Lovett principle: either confining the president’s authority as commander in chief; (2) procedurely: Chadha said that congress can’t have legislative veto.

D.  The Role of the Judiciary
1.  Dellums v. Bush (D.D.C. 1990)
(a) Background: Final resolution by UN: if Iraq failed to leave Kuwait, then we could use any means necessary to do so.  Congressmen sued president because they wanted congressional approval before president uses troops in war.  Government’s argument: (1) political statement; (2) standing; and (3) ripe.  Marbury v. Madison: there are categories of cases that there are judicially enforceable standards for the courts to decide and this category is left for the political branches to determine – doesn’t have to necessarily dismiss the suit because it is a political question, not a political case.  Baker v. Carr: conditions of political questions (p. 161).  
2.  Ange v. Bush (D.D.C. 1990)
(a) Background: Soldier sued president for him to be returned back to US; said that congress hasn’t approved a war declaration so president can’t fight.  
(b) Issue: Does the fact this involves foreign affairs make the issue non-justiciable?
(c) Holding: In Dellums, the court said it could adjudicate (see Youngstown, Curtis-Wright, The Prize Cases, etc.).  It’s not a political case doctrine, but rather a political question doctrine.  But in this case, the court said it is neither equipped nor empowered to intrude into the realm of foreign affairs where the Constitution grants operational powers only to the two political branches and where decisions are made based on political and policy considerations


3.  What do the plaintiffs want?
a.  In Dellums, congressman claims that the president is about to commit an act of war without express authorization from congress
b.  In Ange, plaintiff argues that the decision to deploy troops violates the War Powers Clause.  Lamberth said that the decision as to whether to deploy U.S. troops is not a judicial function.  This is a political question, but it’s not a political question as to who should declare war (Dellums).


4.  What type of standards do we have to determine whether it’s an act of war?
a.  Scale: (1) are the hostilities that we are planning for going to last an hour, week, year; (2) are the casualties going to be high or low, and (3) is the build-up significant?
(1) BUT things may change and scale will too accordingly.  And shouldn’t congress be a part of the determination of risk, because society has to share in this?
b.  Courts have also asked if there is a textually demonstrative constitutional commitment?  But if there is a dispute, isn’t it for the judiciary to resolve?
c.  Question of ripeness, even if it is justiciable?  Judiciary says, don’t decide it unless they have to.
d.  Embarrassment concern: have positions and actions that have been taken that are not reversible without embarrassment to the country.
e.  Prudential Concern: even if there is textual commitment, there still might have been some factors that would make it a bad idea for them to decide.
5.  Political Questions Doctrine – what do we learn?  Don’t ever accept the fact that this is a political question doctrine case.  Article the question precisely.  First ask if it’s textually commitment (textual concern)?  Next, are there judicially manageable standards (constitution, case law, statutes, practice, common sense, etc.) (standard concern)?  Will judicial decision at this point will cause embarrassment?  Not just by losing, but rather will it require a reversal of policies that would damage the US in foreign affairs, etc. (prudential concern).
6.  Standing

a.  There are 2-3 requirements: (1) actual or imminent injury in fact (person has been injured, and the injury need to have occurred if the injury is real and imminent); (2) injury is traceable to a defendant and redressable by the court.  [It’s worth spending judicial resources on hearing a claim because the court can actually do something about it.]
b.  Ange’s theory of standing: He’s being deployed and might die (it’s real, imminent).

c.  Dellum’s theory of standing: 
(1) If he was just an ordinary citizen, the injury is not particularized enough.  If you only have a generalized grievance shared by huge portions of the population, you don’t have standing.  There is no good government suit.  If so many people are injured, then they can make their case politically and they don’t need the courts.  This is a gate-keeping doctrine, so people can’t just take their political grievances to the courts.
(2) He’s suing in this capacity as a congressman.  If he’s suing on behalf of his constituents, he can’t sue because they lack standing on their own – he’s in no better position.  As a member of congress, he said that his right to vote on a declaration of war is going to be nullified if Bush goes without seeking a declaration from congress.  If the president goes forward, it’s too late.  His ability to vote would be nullified.  The Declaration clause is sequential, so first congress, then the president.  A member of congress can only have standing if his vote would truly be nullified (not sure if SC would uphold standing here).
d.  What action would congress take if Bush went to war?  Could they say that he can’t go to war and that could be vetoed?  If the president has to get approval first, it takes a simple majority to not go to war.  If congress has to override the president, then they would have to have a super-majority.  
e.  Ripeness
(1) Dellums has standing and it’s not a political question (Judge Greene).  BUT the case is not ripe to decide.  Congress needed to take a stand on war (ex: a declaration of peace).  The executive action that you’re challenging is not clear, so you can’t challenge it just yet.  It becomes moot with the passage of time and the interaction of the political branches.
(2) Who’s to say what will happen?  Congress might step up to the plate (they did).  Executive might back down.
(3) See Goldwater v. Carter: whether a president can cancel a treaty without the senate should not be decided until the senate opposes the president.  
(4) Problem here is that it’s not up to congressional discretion to vote, the constitution mandates that congress declare war.
II.  FIGHTING TERRORISTS AND OTHER TRANSNATIONAL CRIMINALS

A.  Punishing Terrorists By Force


1.  Vietnam
a.  Gulf of Tonkin Resolution: Take all necessary measures to repel attack and prevent further aggression.  This is very broad.  Section 2 contains provision that discusses use of armed force.  Note: there is no difference between an “act” and “resolution” = both statutes.

(1) What are the contrary arguments?
(a) Congress didn’t know what they were doing.  Senator Fullbright claimed that he had been fooled and used contract law to say that the agreement was reached by fraud and should not be enforced.  But can’t congress just “rescind” it and take it back?  What are we saying about congress not knowing?  You can’t go to state of mind to get rid of a statute (maybe for true intent in interpretation).
(b) Maybe congress can’t delegate this amount of authority.  See Green v. McElroy ( you have to delegate clearly; it can be broad, but it can’t be ambiguous.  But it is hard to delegate specifically in foreign policy.
b.  Other Laws: If the Gulf of Tonkin Resolution is taken way, then does the president have a leg to stand on to keep fighting the war?  You can look at the appropriations.  See how specific they are.  Just because you give lots of money to the military doesn’t mean that it is acquiescence.  There is a body of legislation suggesting that there is authorization for the war.
c.  Myths of Vietnam: This war was not an executive war.  There was ample congressional support for the war.  The courts did find that the war was lawfully authorized.  There was a standard of mutual participation in authorizing the war: Gulf of Tonkin Resolution and collateral authorization.  The form of approval is left for congress to decide.
d.  What happens after this?

(1) The president conducts the war outside of Vietnam.  Ex: Laos, Cambodia

administration called it an incursion.  Is this within the authority of the president, or has he exceeded the boundaries of his authority?  It could be within it because he had the authorization to repel and take all necessary measures to protect Vietnam.  What if the law authorized only Vietnam?  He could fight outside Vietnam by saying that it is a tactical judgment to fight in other countries.
(2) What if MacArthur went into China during Korean War?  He wanted to stop the supply line from China, could he do it?  Fighting in China would have incurred a great, new risk.
(3) The president’s tactical authority may have its limits (difference between China and Laos).
e.  Is an area and use limitation on the president’s ability to conduct a war under CIC clause unconstitutional?
(1)  Bas and Little seem to stand for the proposition that Congress can limit the war, but these weren’t real-time decisions – they were limits set at the beginning of the war, not ratcheting back for already-given authority.
(2) No: CiC authority encompasses the ability to direct troops.  He has tactical authority – authority to fight the war congress has authorized through the means he deems necessary.  If congress said no, how is it different than saying, don’t go to Pork Chop Hill, or don’t use more than 300 troops for X operation?
(3) One defense of this is if the limitation takes the form of a strategic decision, that falls within congress’s authority (e.g., don’t cross border into China), but if they did it tactically, then no (don’t fight in the NE quadrant, only the SE).
f.  Is there a difference between congress taking back a war resolution before and during a war?

(1) The president has plenary power to look after the troops, so he can use his authority to save the lives of troops.
(2) “Mansfield Amendment”: congress passed a bill that said that troops must leave Vietnam at the earliest possible date.  Repeating the same mistake of the French: never tell enemy the date you plan to withdraw.  But this one didn’t set a specific date.
(3) Is this constitutional?  It has to be because congress calls the shots on war.  There is nothing about declaration of peace.  If branch of government can give power, then it can take power away.  Several founders said that it should be easier to get out of war, than to get into it.  
(4) Mansfield Amendment said that it should say that it is the “policy” of the U.S. to get out of the war, without a date; the president has the authority to control the withdrawal.  It seems unenforceable.  It will be a political question – not justiciable. 
g.  Orlando v. Laird (2d Cir. 1971): The constitutional delegation of the war-declaring power to the congress contains a discoverable and manageable standard imposing on the congress a duty of mutual participation in the prosecution of war.  Judicial scrutiny of that duty, therefore, is not foreclosed by the political question doctrine.  The test is whether there is any action by the congress sufficient to authorize or ratify the military activity in question.  This test is satisfied.  The choice between an explicit declaration on the one hand and a resolution and war-implementing legislation, on the other, as the medium of expression of congressional consent involves “the exercise of a discretion demonstrably committed to the legislature,” which invokes the political question doctrine.  This is a policy decision for congress and the president.  



2.  Ending War



a.  Is it exclusively for the President?
(1) Well, congress has a two-year interval in appropriating funds for the defense, so they have some control over whether the war will be continued on.  But the President can say that this would make the soldiers exposed to dangers and he must act as commander in chief.  Congress told Nixon that despite the fact that this may be true, they actually set a date.
(2) Legal argument for the president: Curtis-Wright ( plenary power in foreign affairs and this congressional limitation ties his hands  
(a) Flipside: if anything that restricts his ability to conduct foreign affairs is an impermissible intrusion on his authority, what’s left for congress to decide?  Almost anything can be said to impact the foreign affairs of the US.  Too sweeping: takes away too much congressional authority, especially in today’s world.
(3) Can make the narrow argument that the president controls the form of withdrawal – falls within tactical authority of commander in chief.
(4) Also, usually in the Constitution, we infer implied powers from the initial assignment of a related power (e.g., appointment and removal powers), and if the same logic were to apply to peace, if congress is in on the declaration of war, they should be in on the decision to end the war.
(5) Think about the scheme that underlies the Declaration Clause: (1) setup prefers peace to war, and (2) ultimately, congress must have a say in allocating resources to sustain combat in the field, especially when the risk is high, that authenticity doesn’t end once they’ve declared war.
(6) Vietnam case: the August cutoff date had not passed, so it was premature.  But he injunction remained because the president already didn’t have this power to use military power.
3.  War Authorization  
a.  9/11 Resolution: authorized the president to use all necessary and appropriate force.
(1) As a matter of statutory construction, all necessary and appropriate is broader.  It might be relevant for assassination.  

(2) Unlike many other resolutions, it doesn’t limit to armed or military forces.  

(3) It stated that the War Powers Resolution was complied with (but this resolution was not extended to CIA ops).  

(4) It was aimed at nations, organizations, or persons linked with terrorist attacks on 9/11.  It doesn’t name a sovereign nation.  Virtually every military resolution has targeted a sovereign state (not Gulf of Tonkin Resolution), so we know which individuals are within the scope of the declaration (the nationals and officials of that state ( military detentions of these people).
(5) Where is this authorization of force to be used and for how long?  No specification of location or time limits.  Not naming an enemy nation helps with this lack of specificity.  Probably could end with congress ending this authorization or when the president declares the war on terror over.  But it would be politically embarrassing to do because there will be another attack.  Remember, this isn’t an authorization of war against international terrorism (like suicide bombers in Middle East) ( only those who were responsible for 9/11.
b.  The War Powers Resolution: congress’s attempt to prevent another Vietnam of happening again.  The problem is that the wars that we have had are nothing like Vietnam.

(1) The president cannot commit US forces into hostilities without a declaration, specific authorization, or defensive war power.
(2) Not only spelling out how congress will participate, but also how the president will participate (under the necessary and proper clause).
(3) The president will make a report to congress when the troops are submitted to imminent hostilities.  Also whenever they are sent abroad, in essence, so it will know how to respond (not just imminent hostilities).  But sometimes there is no time for consultation for imminent hostilities.
(4) If president commits troops without congressional approval, president has 60-day clock to obtain declaration or specific statutory authorization.
(5) Rule of Construction (p. 306): Can’t infer authority from authorization; specific response to Vietnam.  “Authority ... shall not be inferred from any provision, including appropriation acts, unless such provision specifically authorizes the introduction of US forces into hostilities or into such situations and states that it is intended to constitute specific statutory authorization within the meaning of this chapter; or … from any treaty ratified unless such treaty is implemented by legislation specifically authorizing forces.”


4.  The Persian Gulf War
a.  President sent a letter to both houses of Congress stating that he was acting consistent with the War Powers Resolution.  He placed troops under § 4(a)(2) rather than § 4(a)(1) (p. 304) (did not believe that hostilities were imminent).
(1) You can now see a defect in the War Powers Resolution: unless the presidents report that their report is a § 4(a)(1) report, then there is no 60-day requirement for the president to remove troops.  This is a crippling ambiguity with congress’s procedures.
(2) § 8(c) doesn’t really define what “imminent hostilities” really are.  
(3) Argument against this resolution: presidents will under-equip the troops so they won’t be considered to be in imminent hostilities
(4) Courts have said that the trigger for imminent hostilities is a political determination – we are in imminent hostilities if congress says we are.  Congress has actually said that there were IH in the case of Lebanon.
b.  What happened if the 60-day clock began?  Both houses passed resolutions expressing support for the president’s actions.  House stressed nonmilitary means.  Senate was ambiguous.  But each house passed a resolution and not passed the other’s.  There’s no bicameralism or presentment (Chada).  The resolutions are also not specific enough to authorize military action.
c.  Supplemental Appropriations for Operation Desert Shield:
(1) For “military personnel” and “operation and maintenance” without further detail.  The War Powers Resolution requires an explicit authorization; it is not here in this appropriation.
(2) But can you do it through appropriations, rather than the specific language of the War Powers Resolution?  The 1973 congress determined how we will go to war, or does the 1991 congress make that determination?
(a) WPR said that you can’t infer authorization from appropriations unless explicitly stated.
(b) Another goal of the WPR is to enforce accountability: if we send troops over and they die, congress has authorized that and should be held accountable, so WPR is not just a restriction on the president.
(c) BUT a dead congress cannot tie the hands of a later congress.  If the present congress wanted to authorize the president’s use of force, then, damn it, let them authorize it that way.  They don’t have to follow the WPR.



d.  Harder question is about Operation Desert Storm (not Desert Shield)
(1) Administration kept talking about an offensive war even in October.  President kept repeating that he did not congressional approval.
(2) Does the Treaty argument work – in executing the UN Charter?  Is there a treaty obligation in the text?  Is it mandatory, or just permission?
(a) Resolution 678: authorizes member states to use all necessary means if Iraq fails to fully comply with Resolution 660.  It just authorizes and not mandates ( there is no impediment to use force against Iraq.  
(b) Article 42 of UN Charter: If measures prove inadequate, Security Council may take such action by air, sea, or land forces as may be necessary - authorizes use of force.
(c) Article 43 of UN Charter: Supplies the UN with armed forces pursuant to a special agreement.  There are no Article 43 agreements present.  Probably, when the UN Charter was devised, it was thought that countries would enter into a special agreement with the UN before using armed force.
(d) UN Participation Act (p. 297): President is authorized to negotiate a special agreement with the Security Council subject to the approval of the Congress, providing for the numbers and types of armed forces.  If the UN wants our forces, they have to cut a deal with us and then congress has to sign off on it.  BUT we have never followed this procedural line.  President can make available armed forces for the purpose of maintaining international peace and security in accordance with article 43 of said Charter.  The president shall not be deemed to require the authorization of the congress to make available to the Security Council on its call in order to take action under article 42 of said charter and pursuant to such special agreement the armed forces, facilities, or assistance for therein.
(e) Noncombatant Assistance to United Nations: Armed forces serve as observers, guards, or in any non-combatant capacity, but in no event shall more than a total of one thousand of such personnel be so detailed at any one time.  This confuses the definition of war that the constitution gives.  Does it matter what the UN calls it, or should we define it as we do?
5.  Statutory Authorization: The two different resolutions of the House and Senate violated Chadha and they were ambiguous.  Congress had approved a naval blockade.  BUT the president has no authority to exceed the limits of the authorization without getting more from congress (Little v. Green).
6.  Custom
a.  Congressional acquiescence: In the fall of 1990, everybody knew that we were going into Iraq and Kuwait if there was no resolution.  They could see it coming.  They didn’t act to prohibit ( from which you infer approval.  
b.  Prior practice + lack of prohibition

(1) Other precedents don’t fit into this picture well.
(a) In Vietnam, there was cooperation between the executive and congress
 (plus, treaty obligations).  
(b) The only precedent of this large scale would be the Korean War.  The other precedents are small scale operations (the 150+? instances): attacking Injuns and pirates.  
(i) This was congressional acquiescence.  Frankfurter would say that is not enough, but others would say that since it was so large, that it is enough.
(ii) The Korean War was nominally a UN operation: US just supplied most of the force and the USSR didn’t exercise its veto.
(2) The argument is that it is not enough to rely on acquiescence in a matter of this large scale.  Plus, you can argue that Korea is not the same at Iraq.  The week before the Korean War began, the congress voted to extend the peacetime draft.  Because the people along the Korean line were US troops, Truman acted to protected them.  PG War I ( no US troops were attacked and no similar congressional action.  

(3) Another argument: the Korean War was unconstitutional (See The Steel Seizure Case).


7.  War Declaration Clause: Not much there quantitatively, but lots there qualitatively.
a.  President and the congress have to share this power.  And it’s not limited to just the Senate – there ought to be a social consensus to go to war.  You need to count heads in the House to go to war.
b.  Framers also realists and sometimes we don’t have a choice to go to war.  These are people who are afraid of Indian attacks, so they made it clear that the president had the power to repel sudden attack.


8.  Methods of Going to War
a.  The cases from the quasi-war with France ( congress doesn’t need to give a formal declaration to give president authorization.  Congress can also decide on a limited war; it can specify the area and maybe the choice of weapons, so the war the president is given to fight is a limited war.  President always has the option of going back to congress if circumstances change.  Little v. Green: president cannot exceed the limits of a limited war.
b.  Express statute
c.  There’s also a line of SC cases that says that they are not going to infer authority at least from general appropriations, with the absence of knowing how the money is going to be spent.  
d.  President has great authority to determine how the war is going to be fought (necessity for unified command).  Within the limits set by congress, he has enormous discretion as to how to move the troops around.  As the war progresses, his discretion probably increases (this is from speculation, not case law).  BUT his authority cannot be broad enough to start a new war (this is from speculation, not case law).  His authority is tactical, not strategic.  Some case law for limited tactical authority – there is some line that the president cannot cross as commander in chief (e.g, Orland v. Laird).  There is no line to draw; you just have to make a case by case judgment.
9.  Terminating War: Not much authority.  Courts have showed some willingness to granting congress’s wish to end a war.  As long as they set a reasonable time (?).  Congress also controls the purse strings of the war, unless you can pull an Iran-Contra thang.  
10.  Gulf War II
1.  Did the original 1991 Resolution authorize GWII?  Administration has said that they already have the authorization to go to war with Iraq in GWII.  You have to understand the time: it was to oust Iraq to Kuwait; the lead-up resolutions do deal with the Iraq’s weapons, but if you step back, the purpose was to undo the invasion of Kuwait.  What is on the table today?  Disarmament, regime change (starting point and then disarmament).
2.  After 9/11, administration decided that they can’t deal with this terrorist threat in real time, so they have decided to preempt these attacks.
3.  Ceasefire Resolution: Iraq said that they would disarm.  Iraq has violated this, so therefore, the war has not ceased.  Common sense would say that the war is over.  The Ceasefire Resolution is between Iraq and the UN – didn’t authorize member states to enforce its terms.  
4.  Congress said enforce 678 in order to achieve 660-677: the plain language can be coordinated with the common sense purpose of GWI.  
5.  Maybe the 9/11 Resolution authorizes president?  But has Iraq aided or harbored 9/11 terrorists?
6.  2002 Resolution against Iraq: President is authorized to use armed forces that are necessary and appropriate.  Does this include the CIA and the like?
a.  Under what circumstances can he use it?  To defend the national security of the US to defend against the continuing threat of Iraq.  Different from every other resolution before.  We can’t point to an attack that has already occurred.  This is presumably a preventive authorization (it is only a question of time before there’s another attack).  But you could argue that there is day-to-day combat between US and Iraq.  § 8 of 1441: Iraq may not take hostile actions against any member state of UN.  May constitute an attack on US and a violation of §8, so we might be “at war” with Iraq.  But the administration didn’t want to predicate the war on these attacks because there would have been a lot of debate about whether this constitutes war or who shot first, etc.  This is the first time congress has authorized preventive/preemptive war (according to CRS).
b.  Second part of the resolution ( enforce overall UN Security Council resolutions regarding attack.  This is different from 1991: 1991 was a close-ended authorization.  The president could use force pursuant to 678.  2002 one has no time limitation.
c.  In either aspect, is this resolution an unconstitutional delegation of power to the president?  Sen. Robert “Grand Wizard” Byrd thinks it is unconstitutional.  At point does the threat reach the point that it that it is the worth the cost to lose lives and spend lots of money.  Isn’t that the purpose for congress to decide?  Some case law for this: Curtis-Wright.  You could argue that congress has already authorized to use force against a continuing threat.  It allows the president to determine when threat has reached the point where it justifies the use of armed force.  
(1) One argument: the point of the delegation doctrine is to facilitate accountability.  Congress can turn around and suddenly say that the threat isn’t great enough and not be held accountable for president’s actions.  But if the war goes badly, the public will understand that congress had gone along with it.  
(2) Once congress has done this, there is precedent for preventive uses of force that the president is sure to point to for another similar use of force.
11.  Imperfect War Powers: Any use of force that doesn’t intuitively seem like a war to any significant part of the country.  

1.  Four categories:

a.  Defense force to repel attack.
b.  Rescue operations: Iran hostage rescue mission (Carter’s fiasco).
c.  Democracy interventions
d.  Restore a democratic regime or a winner of a fair election.  But in fact, Peter hasn’t found any of them that are pure in motive (more like, not only are they commies, but we also want their jet strips).
e.  Humanitarian Operations: (1) disaster relief operations (uncontroversial, but no real statutory authorization) and (2) peace operations (historically, said to be peacekeeping operations; now said to be peacemaking operations, even if the parties don’t want you there –there’s no real distinction).



2.  The Gulf of Sidra Incident
a.  Background: Qaddafi said that anybody that crosses the “Line of Death” will perish, so the US does.  We argue that we have freedom of navigation – you make that point by doing it.  

(1) Is this something that the Reagan administration cooked up?  No, this dates back to the early days of the republic.  This is a peaceful deployment; it was in international waters, so it was lawful for us to be there.  

(2) But this is entering forces into hostile situations, does the declaration clause apply, or does this fall within the CiC clause authority?  Congress does not have absolute authority to order the troops around the world in peace time.  If there’s an international agreement on territorial waters, it’s not just US policy.  Libya had not always responded with attacks, so it was not such a provocation that hostilities were bound to happen.
b.  If Libya suddenly attacked, what authority does the administration have?
(1) President/executive power to repel attacks: the naval officer has the power to repel attacks on his ship.  You can’t expect people to die with their hands tied.  In the heat of attack, you have authority to respond.  
(a) But what kind of response?  Respond to force with force.  Need some congruence: enough force to protect the lives of those being attacked, but perhaps nothing more (e.g., couldn’t really nuke Tripoli).
(2) Common sense says it is a small executive power.  You don’t want our troops to die by sitting there.  If you have no choice but to respond and protect your lives, then there is authority.  Attack is imminent or occurring that you have no choice but to respond/attack or be killed.  There is some authority in international law ( Daniel Webster: under the law of nations, a valid plea of self-defense must rest on a showing of a “necessity of self-defense, instant, overwhelming, leaving no choice of means, no moment for deliberation”
c.  This event seemed to be okay, except maybe the bombing of Qaddafi’s compound (see assassinations).



3.  US Raid on Libya

a.  Background: Terrorist bombing in Germany that killed one soldier.  US attacked Libyan coastal targets, terrorist training facilities, and Qadhafi’s residential compound.  
b.  Was this under the authority to “repel attack”?  Probably not, because the attack was way over.  There was no imminent attack (or was there, in my opinion?). 
c.  President could have done economic reprisals, and other non-lethal diplomatic efforts, etc.  Maybe a combination with use of limited force.
d.  Defensive War?
(1) Libya had declared a “holy war” against US.  The Berlin bombing was just one of their terrorist attacks, so this might have been one of their continuing attacks; therefore, you don’t measure the president’s response in light of this one attack, but rather the combination of these attacks.
(2) There was an adopted executive policy that called for preemptive attacks to prevent further aggression.  But why not go to congress before attacking?
(3) Something more than saying you are at war might be needed.  Maybe if there is some legal component in Libyan society by such a declaration, or maybe if there are systematic, continuous attacks.
(4) Qadhafi was a leader of a nation (unlike Bin Laden).  We were more worried about war with a sovereign nation, so congress might be better suited to authorize actions.




e.  Reprisals?
(1) Reagan and other advisers accidentally used the term “reprisal” for awhile.  Seems to be banned by international law, but even there, we have some ambiguity – what’s the difference between anticipatory self-defense and reprisal.
(2) But doesn’t congress have the authority to grant marks and reprisals?  Reprisals were first steps towards war.
(3) There are choices about reprisals.  United States v. Smith: Issue: could the defendant subpoena the Secretary of State to testify about TJ’s grant of permission to attack Venezuela, but the president must have the authority grant such permission.  SC: not even the president had a unilateral power to change peace into war.  It’s the exclusive province of congress to change a state of peace into a state of war.  The organ entrusted with the power to declare war, should first decide whether it is expedient to go to war, or to continue in peace.
(4) Was the US raid a reprisal?  It could have been.  It’s not only internationally unlawful, but it’s also for congress to decide.




f.  Anticipatory Self-Defense





(1) Ultimately, the administration argues this.





(2) Was there an imminent threat?  What is imminent?  
(3) Is there anything about terrorism that gives in to this line of attack?  You can’t tell when it’s coming and you don’t know when exactly it’s coming.  Qaddafi had already declared war on US.  We don’t have the intelligence to know of the attacks, so the only defense we have is to head it off.
(4) Side note: it’s an awkward fit for Iraq.  We don’t know if they are planning to attack us or supplying arms to terrorists.  
(5) Anticipatory vs. Preventative Self-Defense: Anticipatory: hitting first to ward off a foreseeable, inevitable attack.  Preventive: not foreseeable, the danger if the target were so great that you’re not going to insist on foreseeable.  
(6) How does this compare to reprisals?  Not congruent response.
(7) How does this compare to repelling attack?  Is anticipatory self-defense a 21st response to repelling attack (i.e., terrorism)?  Constitution is flexible and must adapt with times.
(8) Constitutional authority: maybe can analogize to rescuing citizens abroad.
(9) Statutory arguments: War Powers Resolution: § 2(c) refers to national emergency; can be viewed as recognizing/authorizing this authority; § 8 (nothing in it prevents power that president already has).  Appropriations argument?  There is specificity requirement, remember.  BUT congress might just want to train these soldiers, not intend to use them in battle.
(1) Sandy Berger’s argument: Cited the AEDPA’s preamble/finding, but this was not codified.  “President should use all necessary means, including covert action and military force …”  Most statutes have this section and then an operative section, which has more specificity.  Is mandatory or prefatory?  Authority looks pretty good.  Operative part says don’t give money to terrorist nations.  Mere findings of congress don’t have operative effect (some argue).  Maybe at least it is a signal of acquiescence.  How many attacks do we need to signal congressional attacks?
a.  U.S. Raid on Libya: probably not done to repel attack because the attack was way over.  There was no imminent attack.  It cannot be done a “Reprisal” because that is delegated to congress and it is in violation of international law.  The administration argued that it was anticipatory self-defense.  Question of imminence.  There had been a series of attacks and terrorism rarely lets you know when it is coming (hard to find imminence).  This might be preventative self defense because of foreseeability issue (need constitutional flexibility).  Still have to follow War Powers Resolution (but see “flexibility” of requirements).  Might want to say that if not statutory authority, then you might want to say this way to comply with WPR.

b.  The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA): President should use all necessary means, including covert action and military force, to destroy international terrorists.  This clause was in the preamble of a statute.  The finding was not codified, but appears in the annotations.  Acquiescence?  WPR says you need express authorization.




4.  Imperfect war: Spectrum
a.  President has sole authority to determine use of force.  Congress must approve every act of war.  Problem with the extremes is that they don’t match history.  
b.  Way to expand presidential use of force is to say that “repel sudden attack” means not just a current attack, but an attack so imminent that we have no choice but to act.  Does this encompass an attack on Libya for nightclub bombing?  How does this play with the mark and reprisal clause of constitution?  If it were a reprisal, then it would need congressional approval.  What about raid on terrorist training camps in Afghanistan?  Not a sovereign state.  Can’t do usual congressional/diplomatic initiatives: sanctions (don’t apply to a group; could locate assets and take them; how do you de-recognize them?).
c.  What does it mean to be facing an imminent attack?  With terrorism, you don’t really see it coming.  You can’t really go after someone after it’s done.  Qualitative departure from what the constitution’s framers thought.  Maybe it allows president to have more authority.  How do you come up with a brand new doctrine that’s constitutional, but not in the constitution?
d.  Anticipatory self-defense against terrorist groups that are not state-sponsored; no such precedence for such attacks against states.  If we are going to engage in anticipatory self-defense and we’re going to give the president the authority, what are the targeting criteria?  Beyond a reasonable doubt?  When do you decide when a particular group or nation should be subject to anticipatory self-defense?
(1) There has to be some historical precedent: Beyond a reasonable doubt is too confining/restrictive.  Not used outside the courtroom, but you don’t know the time, date, and how, so how can it be beyond a reasonable doubt.  Probably not the workable standard.
(2) This is problem with evidence, which is sifted through reliability, authenticity, etc.  Intelligence could be the biggest rumor; we take anything for what it’s worth, from a variety of material, no adversarial testimony.  Big cases are never tried until 2-3 years later.  
(3) But is it entirely up for the president to decide?  This is the dilemma in accepting anticipatory self-defense.  Could swallow declaration clause: if he can use something less than evidence, what could stop him from attacking another country (hopefully France)?  Maybe we can add a disclosure requirement.  Enough evidence to persuade congress and the public.
e.  Reporting Requirements: keeps the executive in check (forces them to have an exit strategy); and not intruding on president’s constitutional war powers.  It’s not explicitly given to congress or the executive.  As long as it doesn’t mandate a date for removal, it’s okay (timetable).  Bass v. Tingy: Congress imposed a limitation on the conflict ( can only stop French boats going to France (same as limiting length of war).  As long as it’s not jeopardizing the troops’ removal, there is some discretion in techniques of removal.  President is given flexibility.  Congress is enabled to aid in all 3 branches.


12.  Assassination
a.  Background: CIA in 1950s and 1960s was involved in numerous assassination attempts.  Ex: tried to kill Castro numerous times.  Ex: involved in 3 different groups trying to kill military leader in Chile who refused to commit a coup.  Ex: Diem in Vietnam.  These efforts were not approved by the White House, but not sure if they were covering up for senior officials.
b.  International Law

(1) Hague Convention prohibits treacherous killing during wartime.

(2) Article 2(4) of Charter of UN: limitation on use of force.
(3) But Article 51 recognizes inherent right of self-defense.  Charter does not preclude unilateral action against an immediate threat.
(4) In peacetime, it is not allowed under international law, unless self-defense is necessary.  In wartime, it is a little more lenient.



c.  Domestic Law
(1) Statutory law: ordinary criminal law (e.g., statutes against murder).  If we send someone abroad to kill a terrorist, would it violate our statutes?  Most of the criminal code does not have extra-territorial application.  Unless congress explicitly says so, we can’t apply it.  But increasingly, congress has been applying law extra-territorially.  Ex: FBI sniper case from Ruby Ridge ( shoot to kill rules of engagement are patently unconstitutional in a police action (law enforcement, domestically).  There is a statute that criminalizes assault/murder on internationally-protected persons (only criminalizes it when they are outside of their own country).
(2) Constitutional law: Due Process Clause (Denied DP if killed without trial).
♦ II.  Assassination Authorization (p.28) (p. 21)

A.  International Law



a.  Hague Convention: prohibits treacherous killing during wartime.



b.  UN Charter Art. 2(4): limitation on use of force.

c.  UN Art. 51: recognizes inherent right of self-defense.  Charter does not preclude unilateral action against an immediate threat.

♦ p. 372, note 5


B.  Domestic Law



A.  Statutory Law
1.  Ordinary Criminal law: statutes against murder.  Most of the criminal code does not have extra-territorial application.  Unless congress says so, we can’t apply it.  But increasingly, congress has been applying law extra-territorially.  

2.  There is a statute that criminalizes assault/murder on internationally-protected persons (only criminalizes it when they are outside of their own country).

a.  War Powers Resolution: appears to exempt covert paramilitary operations conducted by US agents other than members of the armed forces.



B.  Executive Order 12333
1.  Text: 2.11 Prohibition on Assassination.  No person employed by or acting on behalf of the United States Government shall engage in, or conspire to engage in, assassination.  2.12 Indirect Participation.  No agency of the Intelligence Community shall participate in or request any person to undertake activities forbidden by this Order.

2.  Assassination Attempt?  If civilians are killed when going after a legitimate military target, then so be it.  But it has to be ancillary to the military objective.

3.  Can’t Pass the Buck: EO can be seen as a management tool, so the lower staffers weren’t deciding to kill leaders – they had to go through him.  Must tell President.

4.  Application of ban to military operations at 3 levels: (a) conventional military operations; (b) counterinsurgency operations; and (c) peacetime counterterrorist operations.  The clandestine, low visibility, or over use of military force against legitimate targets in time of war, or against similar targets in time of peace where such individuals or groups pose an immediate threat to US citizens or the national security of the US, as determined by competent authority, does not constitute assassination or conspiracy to engage in assassination. and would not be prohibited by the proscription in EO 12333 or by international law.

a.  Assassination in General:  The murder of a private person, if carried out for political purposes, may constitute an act of assassination.  Concealment of sponsor, rather than operation (not clandestine operations).

b.  Assassination in Peacetime: Peacetime assassination would seem to encompass the murder of a private individual or public figure for political purposes, and in some cases also require that the act constitute a covert activity, particularly when the individual is a private citizen.  Assassination is unlawful killing, and would be prohibited by international law even if there were no EO.

c.  Assassination in Wartime: In wartime the role of the military includes the legalized killing of the enemy, whether lawful combatants or unprivileged belligerents, and my include in either category civilians who take part in the hostilities.  Many lawful means to assassinate.

5.  Civilian CIA Operatives: included in EO ban.  There’s an argument that you just don’t mention assassination, even though it is inevitable.

6.  Extrajudicial Killing by the Government: If you are a citizen or have substantial connections with this country, then you are afforded Due Process rights (these rights are extrajudicial).  Expatriotism?  This is not an easy call.

7.  9/14 Authorization: authorized the president to use all necessary and appropriate force.  This broad language might be relevant for assassination, but here the two individuals have no connection with AQ or 9/11.

8.  Anticipatory Self-Defense: They are trying to get the means to build biological weapons.  If attack first, they cannot attack us.  This argument fits well with a terrorist organization and its members.  Is there some point in time when this argument is unavailable?  Yes, if he hasn’t attacked us yet and demonstrated hostilities.  So, maybe here.  If he’s in a terrorist camp, then we can kill him as ancillary of that attack.  And we used to kill pirates, so why can’t we do that with terrorists?  This argument might work, but you have to be careful with the US citizenship and DP issues (at least part of the selection criteria).  If legally-declared war, they might be enemy combatants and have no 4th amendment rights (right?).

9.  Is the EO law?  EO can have force and effect of law if they are pursuant to statute or are a part of the executive’s inherent constitutional authority (no statute here).  It is certainly binding on the administration: he can tell the subordinates that this is what he wants them to do.  But this might be congressional acquiescence, so it might be as good as law.  Can the President waive it?  Bush and Clinton might have.  If EO intended to apply to political situations, it would eliminate the application to self-defense reasons (originally in EO, but Carter took it out – stupidity).

C.  Further Steps


1.  Intelligence Authorization Act (1991)(p. 524)
a.  The president may not authorize the conduct of a covert action by departments, agencies, or entities of the United States Government unless the President determines such an action is necessary to support identifiable foreign policy objectives of the United States and is important to the national security of the United States, which determination shall be set forth in a finding that shall meet the following conditions:
(1) in writing, unless immediate action by the US is required and time does not permit the preparation of a written finding, in which case a written record of the President’s decision shall be contemporaneously made and shall be reduced to a written finding as soon as possible but in no event more than 48 hours after the decision is made.

(2) Except as above, a finding may not authorize or sanction a covert action, or any aspect of any such action, which already has occurred.

(3) Each finding shall specify each department, agency, or entity of the US government authorized to fund or otherwise participate in any significant way in such action.

(4) Each finding shall specify whether it is contemplated that any third party which is not an element of, or a contractor or contract agent of, the US government, … will be used to fund or otherwise participate in action.

(5) A finding may not authorize any action that would violate the Constitution or any statute of the US.

b.  The President shall ensure that any finding approved shall be reported to the intelligence committees as soon as possible after such approval and before the initiation of the covert action authorized by the finding, except as below.

c.  If it is essential to limit access to the finding to meet extraordinary circumstances affecting vital interest of the US, the finding may be reported to the chairmen and ranking minority members of the intelligence committees, the speaker and minority leader of the House, the majority and minority leaders of the Senate, and such other member/members of the congressional leadership as may be included by the president.

d.  Whenever a finding is not reported as above, the President shall fully inform the intelligence committees in a timely fashion and shall provide a statement of the reasons for not giving prior notice.

e.  The president must also sign the finding and give it to chairmen of intelligence committees.

f.  Covert action: activity of US government to influence political, economic, or military conditions abroad, where it is intended that the role of the US government will not be apparent or acknowledged publicly, but does not include … [nothing relevant].


2.  EO 12,333



a.  The National Security Council must review, guide, and direct the CIA’s conduct.




b.  The CIA must actually conduct the activity under the direction from the President.




c.  Need a presidential finding in writing.

d.  Executive Order
(1) Executive Order 12,333: prohibits assassination: “No person employed by or acting on behalf of the United States Government shall engage in, or conspire to engage in, assassination”  No consensus about the phrase.  What is “assassination”?  Act of murder for political reasons?
(2) If this had been a statute, you can go back and look at legislative history, but EO’s don’t have that same history.  If you look at the context, it was preemptive.  There was a criminal bill that congress was contemplating.  This EO incorporates parts of the bill (the bill had “political” in front of assassination).
(3) Was the attack on Qaddafi’s compound an assassination attempt?

(a) If civilians are killed when going after a legitimate military target, then so be it.  But some people argue that this was not ancillary to the military objective.  
(b) It also goes back to the legitimacy of our attack on Libya.  Was this an attack pursuant to the War Powers Resolution?  Was there notice?  Preamble said that “when nation had been attacked,” so President had authority.  But this unleashes a lot of power to the executive.
(4) By making it an EO, Ford left the decision to the executive.  EO can be seen as a management tool, so the lower staffers weren’t deciding to kill leaders – they had to go through him.  
(5) Saddam Hussein: In 1991, was he a legitimate target?  Yes.  He was leader of the Iraqi military and congress had given authorization to fight the war.  But we probably couldn’t have gone after his mistresses and family – Air Force dude was fired for making comments of this nature.  
(6) Noriega: Refused to step down after losing election; was highly involved in the drug trade.  A coup was contemplated and if there was a CIA-backed coup that involved assassination, would that violate the EO?
(a) If we’re at war, the law of war governs, not a civilian ban.  But that is not the case here.
(b) Does the CIA violate the EO by talking with coup plotters?  Indirect Participation provision said that you can’t participate in or request any person to undertake activities forbidden by this Order.  Argument that you just don’t mention assassination, even though it is inevitable.  When the CIA farms out its tasks to dirty assets, what is their limit?  Can’t participate in banned activities  We didn’t want dirty assets until 9/11.
(7) Drug Traffickers (the Cruz family): Organized killings and drug trade; not really political.  But “political” was removed from the EO, so maybe the scope was expanded.  Carter was just a plain old idiot = shortened the EO (worst president ever = oil shortage, inflation, stagnation, stagflation, hostages, failed rescue attempts, malaise, etc.,  etc., etc.).  
(a) Some connection between terrorism and drug traffickers; have their own militaries.
(b) Another problem: this would be an extrajudicial killing by the government ( he has due process.
(8) Bin Laden: 2001 authorization (p. 262): all necessary and appropriate force.  Prior to 2001?  Anticipatory self-defense rationale: this fits well with a terrorist organization.  Is there some point in time when this argument is unavailable?  Yes, if he hasn’t attacked us yet and demonstrated hostilities (e.g., 1994).  
(a) If he’s in a terrorist camp, then we can kill him as ancillary of that attack.  But what signal do we send to the international community if we kill foreign heads of state because we disagree with them?
(b) But we used to kill pirates, so why can’t we do that with terrorists (also did it with renegade Indians)?
(9) Al-Quada: going after the fingers and financiers of these terrorist groups.  These people are in the West, so it’s not the same as Afghanistan.  How else can we get those people?  You could take them into courts with the evidence.  And then have them killed.
(10) What about a US citizen who was in the terrorist network?  Let’s say that he is in Yemen.  Expatriotism?  Actuall, a US citizen was killed by a drone in Yemen recently.  Core constitutional rights ( these rights are extrajudicial.  But do all these laws apply during times of war?  Due process?  Ex: Padilla, Moussawi, Lindh?  This is not an easy call.
(11) Is the EO law?
(a) It doesn’t follow the statutory category; not an EO pursuant to statutory authority.
(b) Housekeeping? 
(c) Based on some inherent constitutional authority of the president.  If he is making a rule that is not needed for his authority, then there is no reason not to apply it as law.  Is this foreign affairs authority?
(d) It is certainly binding on the administration: he can tell the subordinates that this is what he wants them to do.
(e) This can be acquiescence: congress wanted to pass a similar bill, but president preempted them, so they dropped it.  So maybe it is as good as law because they gave in to the president’s EO.  There’s a practice of not/forbidding assassinating, so it has some power like a statute.
(f) Can the president waive it, even if it applies?  Is he bound by it?  Ford left the decision to the executive, but until they are rescinded, they are binding, but that doesn’t mean that in a particularized occasion, he can’t waive it, and maybe he has waived it.  Ex: Bush has a list of 30 terrorists whom he has waived the assassination ban.




(12) 2 Limitations on the Executive Order:
(a) If it intended to apply to political situations, it would eliminate the application to self-defense reasons.  Ex: killing Bin Laden is for self-defense purposes, not political, so executive order would not apply.
(b) The criminal statutes that the executive order preempted would have been inapplicable to killings during an authorized war (at least some of the killings that we looked at last week, because they would have been authorized by statute).




(13) Even if the EO applies, is it law?






(a) Do you do it at your job peril?

(b) EO can have force and effect of law if they are pursuant to statute or are a part of the executive’s inherent constitutional authority.  
(14) Even if it is law, is it binding on the person who promulgated it?  There is some case law that says that it is law until he changes/rescinds it.  But that case dealt with a DOJ rule.  Has it been rescinded?  Bush I and Clinton both might have.
(15) If the order applied and hadn’t been waived, has congress superseded it?  
(a) 9/11 resolution: use all force necessary.  Another statute; unless the president’s order is plenary and beyond the power of congress, it seems that congress has authorized the president to use all force (not just armed force).  
(b) Can congress authorize the use of force that the president has forbidden?  Separation of powers issue.  Congress could make an argument for legislating in this area.  Tension between president’s role in self-defense and congress’s regulatory power.  
(16) What selection criteria, what decision-making process is required here?  Due Process if the person is a US citizen, probably.
(17) If we allow assassinations abroad, do we allow assassinations at home?  We have criminal murder laws.  Laws that prohibit the US military and CIA from any law enforcement duties at home.  “Any person” is entitled to DP, not just “citizens.”
III.  TREATIES AND INTERNATIONAL LAW

A.  Handout for Assignment 10 & 11


1.  Would the abduction of the terrorist violate international law?
a.  Article 2(4) of the UN Charter.  Are we really infringing the territorial integrity of Ilyria if we only intend to capture the dude?  If you have to breach the territorial integrity of the country to execute your actions, then this probably seems like a violation.  What about threat/use of force?  Sounds like it.  But you could argue that you are not using force against Ilryia, but that is a stretch.  
b.  Is this not consistent with Article 51 of the UN Charter?  To prevent attack/self-help (right?).  But there is an exhaustion requirement.  Ex: Israel abducted Eichmann from Argentina ( UN passed a resolution to make Israel pay reparations for violation of territory. 
c.  Can argue that it is a rare exception to the law and not a rejection of it.  You put terrorists in the same category as pirates, who were the big problem of international law back in the day.
2.  If this is international law by treaty, then it is binding as US law as well, unless superseded by statute.
a.  There is no declaration clause problem.  
b.  Presidents don’t usually disregard treaties, they are more likely to reinterpret them.  Police force vs. military force, but testimony of Ass. Sec. of State said differently.  Could look at hearings in Senate Foreign Relations Committee by Senators and administration (focus on who is testifying – is this testimony authoritative?).  Remember: we have a dualistic system (between other countries and with congress) ( could have different interpretations with each side (ex: Vienna Convention would not be binding in the domestic setting).
c.  Reagan argued that the treaty means what he says it does.  Senate argued with him.  Administration took a secondary position: look at what the Senate was told and approved (is this right?).  
(1) What about a secret negotiating record?  

(a) Did Senate consent to it?  The treaty only becomes law after the Senate consents with a 2/3 vote, and only after the president ratifies it.  If advice and consent is necessary, and a part of the record not revealed to them, then it can’t be enforceable as domestic law (maybe international law).
(b) If the secret record could be relied upon for domestic law, what would you do if you were counsel for the Senate Foreign Relations Committee next time a treaty comes before you?  Could put in a provision disavowing a secret record; you could ask for the entire negotiating record.  This is a mess – there is no such thing as an entire negotiating record (lots of paper, drafts, informal notes, etc.).
(c) A treaty is not always binding because congress controls the purse strings through appropriations, so there are controls after advice and consent (right?).
3.  Does it matter whether someone was illegally abducted?  SC said no.
4.  Are the treaties self-executing?  If they are self-executing, courts can enforce them without more if someone with standing brings them to their attention.  If it’s not self-executing, then congress has to do something more in order to have private citizens to bring suit.
5.  What do you look at to see if the treaty is self-executing?  You could look at the language (may, shall, must, etc.).  If the treaty contemplates the enforcement mechanism (go to UN, ICC, etc.), then you can tell it’s non-self-executing.  
5.  Advice and Consent Clause.  

a.  What is the Senate consenting to?  What they were given to in writing?  Allows the president to reinterpret it with the language.  Or is it what they were told in testimony?  Or is this just politics?  President can’t reinterpret around what the senate was told.  Secret negotiating record?  If the treaty is being what the senate thought it was consenting to, the secret record cannot count.  There is a possibility that the treaty means two things.  Debates that are not fully resolved, and probably not going to be resolved by the courts.
b.  Does this leave the president to interpret the treaty in its plain language?  No.  Every treaty has to be interpreted.  The president has the power to issue and interpret the rules.  What are the limits though? How far off the text can you go?  He has the power to terminate treaties sometimes.  He has the authority to do it in some cases.  When the terms of the treaty empower the president to do so (sunset provisions, factual circumstances changed, terms violated/breached, etc.).
c.  If the treaty is applicable, and the terrorist invokes the treaty to challenge his indictment, it turns on whether the treaty is self-executing (no private person can use the treaty if it’s not self-executing).

a.  We look past whether the courts can indictment someone if they had been challenged, because this has been done before and allowed.  
b.  We look at the text to see if it’s self-executing.
c.  We look at the parties’ intent.  Did the contemplate self-execution.  UN Charter speaks of members, which appears to be non-executed ( just one factor and not dispositive.  It leaves the private rights to the parties: the states can invoke the treaty if they determine the person’s rights have been violated.
d. What procedures does the treaty contemplate to enforce the rights and duties that it creates?  Sometimes it is left for the courts, states, etc.
e.  Some people argue that no treaty is self-executing.  These people are hostile to international law.  It frees you from a lot of international law.  It needs to be codified in our law before enforceability.  (dualist system).




d.  If the treaty does apply, what is the effect of the statutes that empower the FBI?
a.  If terrorism is a felony and they have grounds, then there seems to be authority to effectuate an arrest.  A statute can supersede an international law/treaty.  
b.  But there is a presumption (in the name of diplomacy) to respect the territorial integrity of other countries, so congress better have explicitly given authority to do so and with good reason.  Look at congressional intent.  You have to rebut a presumption that makes good sense in international relations.
c.  With regards to torture, the best idea is to do it but not legalize it.  It won’t become formalized and precedent.  And it will only be used in rare circumstances (like Lincoln).  But problem of enforcing laws and when you really mean what it says.  Imminence (ticking suitcase).
e.  Even if the treaty applies, check to see if the statute supersedes it.  The date next to USC is not the date of codification/passage.  You want to give weight to the law that comes later.  Both treaties and statutes are law of the land.  If they are both statutes, then you go with the one more recent in time.  Without a pecking order for statutes, we treat them the same.  Whichever comes later trumps the earlier.  If it trumps the treaty, then we are now in violation of international law.  It follows that we ought not to read a statute to violate an international law obligation (“charming Betsy rule”).  You could read the FBI statues as to not conflict with UN Charter.
f.  What if we had an extradition executive agreement against extradition and it’s last in time?  Executive agreements are implied under the presidential foreign relations power (not explicitly constitutional).  There are relationships with other countries that are formalized in other ways than a treaty, but not necessarily given to the president.  

(1) What kind of executive agreement?  

(a) Congressional-executive agreement: Congress gives president authority to make an agreement; it has the power of a statute (full force and effect).
(b) Sole executive agreement.
(c) Treaty agreement

B.  Why the FBI – and not the CIA – to do an extraterritorial arrest?  It was the FBI that they were contemplating to arrest terrorists.  They were contemplating a prosecution of him in a civilian court.  CIA people are not anxious to appear at trial.  It is not new to use FBI abroad.  During WWII, Truman had spies in South America spying (but we didn’t have a CIA at the time).  We collect evidence against terrorists in countries without a true police force because the end game is to bring them to trial.  
C.  What is the purpose of the CIA?  To collect any intelligence that is useful.  You don’t turn down anything (gossip, hearsay, something seemingly irrelevant, etc.) ( you pick up crap.  You want to keep your sources open and leave them in place.  Big difference in the training and culture of the FBI.  
1.  The FBI is a backwards-looking organization: after the crime is committed, they look for information.  The CIA tries to collect information to prevent these crimes.  So, it would be natural to have the law enforcement branch arrest and collect evidence.
2.  But what happens when there is a combination of intelligence collecting and intent to arrest?  We have to retrain both FBI and CIA for this.

D.  Handout 11 and 12
1.  Can the president reinterpret the treaty?  According to the plain language?  According to the secret record?  Or is it what the Senate consented to?  A supermajority advised and consented to a particular meaning of the treaty.  Normally, they consent to the plain language of the treaty.  Or is it what the senate consents to is what they are told the treaty means?  But the senate is usually told numerous things, so whom do we believe?  What the treaty means internationally might mean something else domestically.  That’s a risk we’re willing to take.
2.  Can the terrorists invoke the treaty?  Question of whether it’s self-executing.
3.  If it applies and he can invoke it, has it been superseded by statute?  Whichever is later in time, it is the law now.  If a treaty is inconsistent with a subsequent statute, then we are placed in default with our treaty obligation.  But we can read our statutes to be consistent with international law – harmonize the two, unless it takes a heroic gymnastic effort.  
4.  Can the FBI statutes be harmonized with the treaty?  Yes.  They don’t expressly authorize extraterritorial arrests, so the FBI should be limited and this would not offend international law.
5.  Could the president on his own violate the treaty?  Even if there is no statute that is arguably later in time, can the president act unilaterally (as a matter of domestic law)?  If the president can terminate a treaty, does it follow that he can violate it?  It’s not uncontroversial, but it is unresolved.  Little limits the president even during war.  There is not much pertinent case law.  If it’s equivalent to a statute, then is there a situation when the president can violate a statute?  BUT what about Lincoln and other presidents risking impeachment and violations of domestic law to effectuate a larger goal???
6.  What about customary international law?  Suppose rule against extraterritorial arrest is not expressly adopted in a treaty, but is customary.
a.  Customary international law: widely pursued practice that is deliberately pursued a lawful right or obligation of the countries that engage in it, if enough countries do it, it emerges as customary international law.  
b.  If there is a custom, what role does it play in our law?
(1) How do courts look at customary law?  They can’t enforce it.  Customary laws require consistent refusals by a statute.
(2) Where in the Constitution does it say that customary law is law of the land?
(a) We have statutes and judge-made laws (federal common law, which incorporates customary international law).
(i) Statutes ( congress can codify into law offenses against the law of nations.  Not controversial.  Controversial part is treating customary international law as federal common law.
(ii) Can congress supersede it?  You would think so, since it can do it to federal common law.  They would have to be clear/explicit about it.  Customary law is state-made law, not judge-made law, so maybe congress cannot do this, unless it is jus cogens.
(b) Can a court rule in opposition to customary international law?  One response is yes: courts rewrite CL all the time.  But courts seem to have said that both the legislatures and the courts may depart from customary international law.  But can a single judge in NJ depart from customary international law? It appears so from the case law.  
(i) See Paquete Habana (p. 236): “where there is no treaty and no controlling executive or legislative act or judicial  decision, resort must be had to the customs and usages of civilized nations.”

(c) Can the president violate unilaterally customary international law?  He is conveying a message on behalf of the country.  You can only change a current norm by repeatedly violating it, so you must give him some wiggle room.  Just because you can depart from it does not mean that it is within the power of the president to do, instead of congress.  There is inconvenience and cumbersome.  Sometimes the country doesn’t want to be so conspicuous about its violations.  It might be better for the president to do it in some way, rather than have congress pass a statute.
(i) Paquete Habana: may also be saying that if the court can’t find another source of controlling law, the court has to look on its own for what the custom is.  If this is the reading, it’s pretty innocuous and doesn’t say that president has authority to depart from CIL.  Above quote is quoted as authority allowing president to depart from CIL.  Probably controlling executive act has to be done by the president or his alter ego in the cabinet (case law suggests).
c.  Summary of Customary International Law: (1) in theory, you can’t violate it and (2) but to change it, you have to violate it.

7.  Jus Cogens: slavery, genocide, etc.  Terrorism hasn’t made the list yet.  But piracy and hijacking have been a part of universal conventions, so there may be some international consent along these lines.  

a.  A treaty cannot violate this, but it can violate customary international law. 
b.  It can only be replaced by a norm of equal magnitude (e.g., a significant shift in the world’s view of slavery) – nothing like this has every happened.
c.  When every country of the world has stated/acted that this norm is binding; it’s a peremtory norm.  Once something has been internationally recognized by everybody, then no one can violate it.
d.  Does it rise to the level of a constitutional provision?  All the normal rules are off and the president/congress cannot violate this without an amendment to the constitution.  This proposition has never been tried in the United States.
8.  Whether the president can violate a treaty?  Treaties are the supreme law of the land, so it would seem that it would have the stature of a law.  Steel Seizure: no explicit congressional authority or emergency powers.  Or the president can risk his political neck and violate the statute and throw himself at the mercy of congress and the courts.  Benefits of this is that it discourages taking this sort of action.
9.  Whether the president can violate a customary international law?

a.  Committee of U.S. Citizens Living in Nicaragua v. Reagan

(1) What constitutional provisions might torture violate?
(a) Due process
(b) 4th Amendment – unreasonable seizure
(c) Cruel and unusual punishment ( only after conviction
(d) “Charming Betsy Rule” ( avoid violating international law; construe a statute to be consistent with jus cogens.
(2) Jus cogens could be used to define the conduct that shocks the conscience under DP clause.  Scalia: substantive due process is subjective, so he won’t use it.  Whose conscience?  But if it shocks the conscience of everyone in the world, then who is to say that this is subjective.  
(a) There is a flaw in it: Bowers v. Hardwick: Scalia’s approach to DP ( deeply rooted in the practice of the states.  DP is what U.S. society has collectively done.  It leaves the process to the legislatures to regulate conduct.  The federal courts are not injecting their own views, but rather they are repeating what the legislatures are saying.
IV.  INTELLIGENCE OPERATIONS
A.  Background: This was, until recently, uncontroversial.  Controversial because of the reasons to share information with law enforcement: political/public affairs, including disinformation; also because of paramilitary activities; and subversion (assistance to indigenous groups; in Laos, it was no longer covert and everyone knew about it)
1.  “Operations” ( a whole bunch of activities.  Intelligence collection (human resources – spies, informants, etc.).  Signals intelligence: intercepts, communications intelligence, signals collection ( conducted by the NSA and National Reconnaissance Office – conducts satellite surveillance.
2.  Covert Operations: In 1950s and 1960s, this term was not used, but still employed.  It involves the use of military force (arguably it rises to the level that requires the approval of congress).  
a.  Covert = plausibly deniable (US not responsible).  But does this mean that it can be denied within government?  A few of them have been kept from the knowledge of the president.
b.  Controversial as a policy matter ( moral issue.  Does it make us work with “bad” people?  Yes.  Are we helping the people that we are purporting to help?  Are they taking our manual on assassination and using it on their own people?

B.  Hypo: Coup on Saddam Hussein in Iraq


1.  Constitutional arguments:

a.  President
(1) He would NOT use his CIC power.  He would point to Curtis-Wright for his superior power for flexibility.  This is part of his foreign relations power, so it is under his discretion.  

(2) Secrecy argument: President has the capacity and necessity to conduct this collection of information (GW did this).  This secrecy might extend to keeping it from congress.  Executive privilege: CL rule of state’s secret privilege (no constitutional provision).  
(3) He could argue that he has been doing this for a long time and it’s no mystery that he has been collecting information.  This case is no different; it’s a secret diplomatic initiative.  He has gained this power through custom.



b.  Congress
(1) No, you are claiming to use military force and this is an exercise of war and it comes under their regulatory domain and possibly under the War Powers Resolution (but this is limited only to US forces – not foreign/private people).
(2) Secrecy argument: State of the Union clause requires the president to report to the congress when they need information; not just a formal speech once a year.  Unlike the president, it is explicitly allowed to keep secret information from the Secret meeting/documents (?) clause.
(3) Acquiescence: How can we give in to something we don’t know?  Throughout the 1950s, only a single member of congress was kept in the know (some senator from GA).  Couldn’t keep them informed because the president wasn’t always informed.  
c.  Would the coup violate the Neutrality Act (p. 426)?  Does this apply to private citizens or government agents?  Says “whoever” = no exemption.  Even if the president has dispatched the CIA to do it and the congress has not signed off, it is not clear that whether the president can send him to do this.  It could be superseded by the later in time rule.  

C.  The Hughes-Ryan Amendment (p. 356-57)
1.  Background: First congressional statute to limit the CIA’s covert action function.  Assumes that they take place, but makes the president have a finding and report to congress before action is taken.  This goes beyond acquiescence, but almost explicit approval (right?).
2.  No funds appropriated under this authority or any other act.  For operations “other than activities intended solely for obtaining necessary intelligence…” ( need presidential finding with congressional notice.
3.  But what is the purpose of presidential finding, because almost everything is important to national security?  

a.  It is to get rid of plausible deniability.  
b.  This has to be before ( “unless and until.”  It can’t be retroactive.  The finding doesn’t have to be given to congress, but the president just has to report the description and scope of the operation to congress.  
c.  This might also end questionable and dicey operations because the president wouldn’t want to put his name on the operations (extreme, covert operations).
d.  You have a vetting, administrative process before finding gets to president: you have someone right a memo and then draft finding; president probably just signs off on it.  The tip of the iceberg of rationale decision making: it’s not perfect but probably better than what it would be before.


4.  Reporting requirement
a.  To appropriate committees of the congress: including the Committee on Foreign Relations and House Committee on Foreign Affairs; Armed Services committees; Appropriations committees.  163 Representatives on 8 committees, plus staffers =  President Ford thought this was a nightmare.  This was enacted a year after the War Powers Resolution.  It doesn’t really consider the efficiency or security aspects of reporting.
b.  When do you report?  “In a timely fashion.”  “Unless and until”?  NO, that’s the finding.  “After”?  Yes, it might.  Kind of broad, but it doesn’t say how soon.

D.  The Intelligence Oversight Act of 1980
1.  Background: This was the law during Iran-Contra.  This creates the Select Committee in House and Senate.
2.  3 reporting requirements:

a. “keep the Selection Committees … fully and currently informed”

b.  “furnish any information or material concerning intelligence activities”

c.  report in a timely fashion” about illegal activities, failures, or corrective actions”
3.  “(b)” fully inform intelligence committees in timely fashion for activities other than ones intended solely for obtaining necessary intelligence for which prior notice was not given and statement of reasons why no prior notice.  If no notice was given under (a), then (b) contemplates situations when no notice is given.  
4.  Preamble ( statute has to be consistent with the constitution.  Inherent presidential authority.

E.  Executive Orders


1.  No. 12,333 (by Reagan; still law)



a.  The Division of Labor:
(1) National Security Council: Coordinator of intelligence activities; it doesn’t do them.
(2) Intelligence Community

(3) The CIA: Conducts intelligence activities; 1.8 also says that no one else can do it without permission from the president.
(4) Report to the Attorney General: Possible violations of federal criminal laws.  Intelligence Oversight Board: look to illegal activities that have been reported to it.  It is not a source of regular legal advice with regards to intelligence.
(5) Director of Central Intelligence
(6) Congressional Oversight



b.  Standards for Covert Actions:




(1) Least covert operations to achieve the ends (what’s this?)




(2) No assassinations
(3) Can’t violate the constitution or statutes of the US.  But doesn’t say international law (probably intentional omission).
(4) 3.4(h) defines “special activities”: (1) has to be conducted in support of national foreign policy objectives abroad and (2) can’t be intended to influence US political processes, public opinion, policies, or media blah blah blah.



c.  Form of the decision for special activities or covert action: 




(1) The findings had to be in writing (wasn’t in Ryan).
(2) Reporting to congress: 3.1 ( requirements of Foreign Assistance Act of 1961 and title 50 USC § 413.
2.  Hypo: Coup Against Iraq.  President would have to have a finding in writing.  Report it to the two intelligence committees, or give it to the “gang of 8” for extraordinary circumstances, or might not report at all, under “super” extraordinary circumstances (does this even exist?).  President would have to approve of the operation.

F.  The Iran-Contra Affair 

1.  Background: Nicaragua.  Sandinistas suck; Contras no better.  CIA mines harbor in 1984.  Congressional committees “pissed” because never told.  Congressional disapproval of support for Contras ( prohibit funding for Contras.  Reagan finds other ways to get money: (1) private donors from other countries and private citizens; (2) sold weapons to Iran to get hostages released and raise profits.
2.  Effort to Release Hostages in Middle East: The other half of the deal.  The administration was approached by Israel that if it were willing to sell missiles to Iran that Iran was willing to use its “good offices” to secure the release of the hostages.  Iran was not in charge of these groups, but they did subsidize them, so we believed that they could lean on them.  We used Israel as a conduit to sell the missiles.  Initially two independent operations came together.
3.  What constitutional authority does the president have to sell weapons to secure the release of the hostages?



a.  Presidential foreign affairs authority
b.  The Hostage Act: If congress had the authority to give the power it had, then this is authority from which the president could act.  It was a massive delegation of authority to the president to obtain the release of hostages.  BUT one big limitation: “not amounting to acts of war.”  It doesn’t seem to reaching that limitation with arms sales.  It would appear to be within the scope of the Hostage Act.

(1) Three Problems with Hostage Act:
a.  Legal Argument: not sure if the hostages are being held by a foreign government.
b.  “Communicated by the President to Congress” ( must report to congress about his actions.  If he doesn’t want to tell congress that he is supplying arms to Iran, he probably wouldn’t want to use this Act to justify actions.  But report to congress only “as soon as practicable.”
c.  Other Legal Problem: Dames & Moore said that the hostages aren’t being held in accordance with Hostage Act.  It doesn’t apply to hostages held in Iran because they were being held despite their American citizenship.
c.  Self-Defense Power of President: Protective intervention abroad.  SC case that said US government can send law enforcement to protect itself (Neagle).  This is what we would want to rely on  ( you don’t need to anchor this in a statute.  BUT you could argue that the Hostage Act occupies the field, so the president has not rights in the field.
d.  Another Limitations: Arms Export Control Act: prohibited sales of arms under the Terrorist watch list or permit the transfer of these weapons from our allies to these states.  BUT this Act has some flexibility: he can waive the prohibition.  BUT he still has to report to congress about his waiving.
(1) How do you avoid this Act?  § 501 of the National Security Act: sales that are made as a covert act are not made under the AECA regime and are not subject to this Act.  Rather, the Intelligence Oversight Act controls over covert sales.  BUT there still is a reporting requirement.



e.  Intelligence Oversight Act
(1) President must make a finding.  And Reagan required it to be in writing.  That this matter is important to the national security: only after the NSC made a report about it, along with dissenting opinions.  No evidence that Reagan had a written finding.  BUT then there was a finding (p. 487): drafted by CIA Counsel; this came after the sales and not sure whether signed by Reagan; and “unless and until” language shows that this is legally insufficient.  Oliver North had a finding: said that we were trying to trade arms for hostages.  It was submitted to Reagan in draft form and he signed it (wasn’t supposed to sign it).
(2) Division of Labor for a Covert Operation: CIA has to conduct it; NSA coordinates and makes a recommendation.  Eventually, it appears that the NSC conducted it.  This is a departure from the original intent of the National Security Act.
(3) Reporting Under Intelligence Oversight Act

(a) RR directed his staff not to report to congress.  Keep congressional committees fully and currently informed, with extraordinary circumstances exception, in which case he can limit notice to gang of 8.
(b) If we’re operating under the exception, you might argue that no notice is necessary beforehand.  But after the last day of the operation it would seem that there is no security risk afterwards, so you can’t wait until the last day of the administration.
(c) If you’re going to withhold reporting, you are going to need at least extraordinary circumstances to withhold from the gang of 8.  Is fear of congressional disapproval would jeopardize the operation enough?  Maybe implied foreign relations power of president.  This is the least solid ground to base your actions on, because congress has this power originally and if they won’t give it to you, then you shouldn’t.  Unless this is an area where they don’t have a say in.  This is what the constitution intends.  Maybe fear of disclosure to public would be a legitimate excuse.
(d) Inherent Presidential Power: If congress has approved the war, then the president has the sole authority to deploy the troops the way he wants.  BUT he wants to participate in a method that congress disapproves and, if congress is not prohibited from limiting this authority, then you have to say that the president has exceeded his authority.  Are you then intercepting the constitutional process?
(i) Who should be making the policy with respect to the hostages?  What would it be based on?  It would encourage people to take hostages if they could get arms in return.  The policy afterwards was no dealing with hostage takers.  You’re not going to hold US foreign policy hostage for these 45 people.
(ii) IOA modified the original reporting requirements – now reporting was only required to the intelligence committees, reduces the risk of leaks, etc., so maybe there’s a need to reassess the risk of the reporting requirement.
f.  The Boland Amendment: No funds available to CIA, DOD, or any other agency or entity of US involved in intelligence activities may be obligated or expended for the purpose of which would have the effect of supporting, directly or indirectly, … paramilitary ops in Nicaragua by any nation, group, organization, movement, ,or individual.
(1) Does it apply to the operation at all if it is now being done mainly through the NSC and North?  Is the NSC involved in intelligence activities?  It coordinates them, so it’s very difficult that it doesn’t apply to NSC (look at plain language).
(2) Counterargument: Intelligence Community is a term of art (look at IOA).  Does it refer to president?  The NSC is his alter ego.
(3) Argument that “any agency involved in intelligence activities” does not include NSC.  Did congress intend/know that the NSC was included?  Is “any other agency” a catch-all category?  

(a) The National Security Act: (d)(5) “other functions” clause might include conducting intelligence.  But it seems to be a “paper” agency and not have an operational role.  Peter would say that it includes the NSC because it does coordinate intelligence actions.  You can view it as a response by a congress who is suspicious of the administration.



g.  NSC Deliberations from 1984: Second funding idea
(1) Quid pro quo: tell the companies that if they give the money, then we’ll give them foreign aid (food assistance, infrastructure, etc.). 
(2) This is the money laundering option: If you give $100,000 to the Contras, then we’ll give you $100,000.  Pell Amendment prohibited US from influencing nations receiving our foreign aid to fund Contras.  But said that they could fund Nicaragua on their own volition and with their own resources.  
(3) This quid pro quo could also be prevented by: (1) transparency or (2) limiting funds to countries that don’t provide aid.
h.  Solicit funds from the US: rich Americans could make contributions to fund Contras.  Boland Amendment is not criminal, but the Anti-Deficiency Act is, so you probably can’t do this.
i.  Solicit other countries to directly fund Contras: Sultan of Brunai donated millions.  Boland Amendment: overhead of US making this effort requires funds that are prohibited (putting time at work, using a phone, etc.).  But is North just talking about policy and not subject to Boland Amendment?  Can North do it privately at home?
(1) Neutrality Act (Terrell case?): Private citizens can’t meddle in the affairs of other countries.  But are we at peace with Nicaragua?  Not sure, because different district courts with different holdings.
(2) Logan Act: Enacted about the same time (1800).  Purports to prohibit private citizens from participating in discussions with foreign nations (not sure).  Law is probably unconstitutional because of First amendment concerns.


4.  Constitutionality of Boland Amendment
a.  Congressional acquiescence: congress has agreed to fund the contras cumulatively because congress changed the statute numerous times.  Congress tended to tighten the restrictions in response to finding out about the administration bypasses, and only loosened up to allow humanitarian aid (not military aid).
b.  Separation of Powers: Does this fall under Lovett in which the statute finds face in the constitution and therefore has to give way?  
(1) President: President has foreign affairs power to communicate, execute law, etc.  Some of these powers are shared.  Most people will say that this is not a Lovett type case, but a shared powers case.  If it did apply, was it unconstitutional intrusion on the power of the president?  This is not a category I separation of powers because it violates an express provision of constitution.  The best answer is to balance the shared powers of foreign policy and national security.  It might impede information sharing of the president.  President’s power might seem to include intelligence sharing – Boland amendment might be intruding on this.  Then we wouldn’t be able to send troops to defend American citizens, if it applied.  That can’t be right.  President has power to repel attacks.  President is the enforcer of international law into our laws.  But the US was violating international law, so he shouldn’t argue this.
(2) Congress: Congress has authority expressly conferred through mark and reprisal to hire private armies (Contras are a private army).  It might not be an exclusive power in congress, but can’t say that they are excluded out.  Congress has the power to raise and support armies.  Only US armies?  Or armies anywhere?  So Boland Amendment applies?  Congress has the power to enforce the law of nations.  BA could be construed as accepting the law of nations.  So aiding Contras would be considered an effort to not follow international law?  Statutes are to be read to avoid constitutional problems.  Is there a way to avoid problems?  Congress wasn’t concerned about informational exchanges.  Note 3, p. 498: Supplemental Act construed it not to extend to informational exchanges.  O’Connor ( you don’t use the far conjectural reach to strike it down; use a normal reading of statute.
c.  What’s the intrusion of the president’s inherent authority?  Does it prevent him from conducting foreign policy to a certain extent?  

d.  Can he share intelligence to the Contras?  Probably prohibited.  
e.  What about humanitarian assistance?  Probably prohibited.
f.  Prohibition is very broad:  But Curtis-Wright said that the president has inherent power to collect information and sometimes that involves getting it out, so this might trample his power.  Could this be applied to sending marines to Managua if the embassy was under attack?  The plain language seems to prohibit it.  But congress would never have intended it.
g.  Does it prevent RR to respond to the Sandinistas’ violations of international law?  It probably gets the international law wrong (ICJ).  
5.  There were a number of indictments for Iran-Contra.  Bush I: Iran-Contra criminalized policy differences.  
a.  Is this a fair statement against the independent counsel’s indictments?  But their charges involve obstruction of justice, perjury, conspiracy to violate the Boland Amendment (this is arguably different than what we’ve seen before – “political” crime), and garden variety crimes (Ollie used funds for personal use – fence, etc.).
b.  President can only be impeached or not reelected, so maybe it was best to indict his subordinates.  But these people have dedicated their lives to foreign policy and national security, so do you want to send them to jail?
c.  Congress can help itself if it doesn’t like what the president is doing: cut off the funds (it doesn’t have to prosecute anyone).  The predicate for this argument is that congress knows what’s going on.  The key to making the system work might be accurate information to congress ( perjury, obstruction of justice, etc. interfere with this checks and balances.  That’s why “information” crimes might be okay.  
d.  Couldn’t use North’s immunized testimony before congress in his indictment and prosecution.  But if witnesses read this testimony and couldn’t remember what he read and heard, then this testimony had to be thrown out (appellate court said this) ( destroyed the prosecution’s case.
G.  Hypo: Iraqi coup (from way before).  Is it okay under the Intelligence Authorization Act, Fiscal Year 1991?

1.  Is it covert action?  § 503(e) acts to influence political, etc. conditions abroad.

2.  Decision criteria?
a.  § 503(a): Identifiable foreign policy objectives of US and is important to national security of US.  There may be some objectives not laid out (this is not clear).  In response to Iran-Contra because congress had said that this was not our foreign policy objective and president went against it.
b.  § 503(f): can’t influence US political processes, public opinion, policies, or media.  Again, in response to IC affair because State Department had a propaganda office that was probably used to drum up support.
c.  § 503(a)(5): a finding may not authorize any action that would violate the Constitution or any statute of the US.  Lopez-Lima case might be criminal in the end and not an acceptable defense.


3.  Form of decision?
a.  A finding has to be in writing and signed.  No retroactivity (immediately or within 48 hours).  If you act immediately you have to make a contemporaneous record and then a finding within 48 hours.  If there is no immediacy, you have to make it immediately.
b.  What does it have to say?  When funding is coming from someone else (e.g., Sultan of Brunei).  
c.  Reporting?

(1) § 503(b)
(2) § 503(c)(3): there are situations that congress contemplated that didn’t require prior approval or notice.  In a “timely fashion” and statement of reasons for not giving prior notice.  There was a political negotiation about the meaning of this.



d.  Enforcement?
(1) No money can be spent until a finding.  Criminal statute that goes with unauthorized funds, so this is where the teeth of enforcement are.
(2) Foreign operations appropriations act that tightened the funding channel from outside people.
e.  So, would coup against Iraq succeed?  Yes.  Sanctions/Regime Change Acts.  If president made finding and reported it to “Gang of 8” because not sure if there is a situation to withhold information here.

H.  Budgetary process
1.  Background: Unique process unlike other parts of government.  Act of 1949 dealt with CIA.  It said that they could take money appropriated from other agencies.  They can ignore the limitations for the other agencies.  Secret budget proposal to intelligence/appropriations committees (closed hearings).  You can have amendments and incorporated into the Defense Department appropriations.
2.  Why shouldn’t the public be constitutionally allowed to see the accounts?  You can’t even see the aggregate amount of budget.  Secret Journal Clause of Article I, § 5 (huh?).  Framers said that if we know where the money is being spent, then government can’t abuse its power for too long.  If they intended the Statement and Accounts Clause to secret, then they would have said so like the Secret Journal Clause.  It might allow for withholding spending amounts until action has concluded but not forever.
V.  TERRORISM
A.  Definition (18 U.S.C. § 2331 (p. 567)): Violent acts intended to intimidate, influence, or affect conduct of government that occurs outside our boundaries or transcends national boundaries.
1.  Why care for definition?  4th Amendment issues; CIA’s role; Iran Contra (Arms Export Control Act: Iran was designated as a terrorist supporter ( Consequence: can’t sell arms to a terrorist state unless president waives restriction); you need to know what terrorism is.  Civil liability issues for claims against a state.  Can designate organizations as terrorists: freeze their assets; don’t allow immigration into US if designated; might be booted from US; and might be prohibited from giving support to organization (law criminalizing support to terrorist groups; 1st Amendment overtone; intent problem (if you didn’t know)).  Is it domestic or foreign?  Is it a crime or an act of war?  Some terrorist groups have due process rights to challenge their designation as a terrorist group (if the organization is US based) – right to notice; right to at least a paper hearing.

B.  Approaches to Terrorism
1.  Terrorism is a national security threat.  It might make CIA/FBI more important.  It suggests that we will use all the tools against this threat.

2.  Preemptive approach to terrorism (at least in the 1990s).  Different than criminal response: we wait for the crime to be committed for we react.  We don’t have the focus that a completed crime gives to a case (everything is open ended).
3.  We might have moved from preemption to prevention.  Preemptive suggests that something is imminent.  Preventive doesn’t require imminence.  Ex: Iraq.
4.  We are concerned about terrorist supporters and sponsors in addition to the actors: financial supporters, landlords, etc.
5.  The highest priority is the prevention of weapons of mass destruction.
6.  Make no concessions to terrorists.  PDD-39 (p. 577): US will make no concessions.
7.  Policy has to be consistent with democratic principles and civil liberties.

C.  How’s it to be implemented
1.  Crisis management: investigation and prevention of terrorist threats.  The lead agency is the FBI (regarded as law enforcement/counterintelligence activity).  Abroad, CIA has investigative responsibility.  Some organizational complications with international terrorists groups that have people in US and abroad.  Homeland Security Department?
2.  Consequence management: post-terrorist act phase.  The lead agency is FEMA until Homeland Security Department is created.  FEMA is pulled under new agency.  Certain illusion in focusing on FEMA: first responders are the state and local officials.  This will continue even under bio-terror too.
a.  Problem: if terrorist destroy part of the government, then what is the plan for continuity of government.  It is on the shelf of HSD.  But there is no plan in place for replacing congress.  House is only replaced by special election.  Senate can be replaced by Governor’s pick.  President has succession process.  140ish government officials bunkered away.
D.  Many investigatory tools against terrorism can be used for international crimes.  There is no real difference between the two.  Drug trafficking and international organized crime are both threats to national security.  Practical fading of the distinction: with the demise of state sponsors of terrorism, terrorist groups had to look to other sources of funding.  Al-Queda has taken up on a number of illegal activities (fraud, drug trade, etc.).
E. 4th Amendment and Investigations: government investigatory tools we’re concerned with here.
1.  Records/background checks: various levels; see if you’ve been arrested, financial records, credit reports, etc.
2.  Interviews: don’t have to speak if it’s a criminal investigation.
3.  Polygraph: high inaccuracy rate; main use of it is to intimidate you to tell the truth.
4.  Fingerprinting analysis: retinal scanning (Minority Report).
5.  Surveillance: wiretaps (electronic surveillance); pen registers (outgoing calls); trap and trace (incoming calls).  Standards are different.  Also just recording numbers, not conversations.  Should email have this same standard?  Email address/header might give more information, so they might not be the same things.  X-rays/full-body scans.
5.  Mail cover: do you get commie or terrorist literature?
6.  Internet surveillance: packet sniffer.
7.  Microphones.
8.  Thermal imaging: measures heat inside a building; depends on the subjective expectation of privacy.
9.  Physical entry and search.
10.  Informants: someone is already in place and we buy them off.
11.  Infiltrators: we send someone in to get information; can be used to disrupt organization.

F.  When can you use these techniques?


1.  4th amendment (p. 612): deals with detention as well as searches.
a.  Warrants = judicial warrants.  Issued by a judge who’s independent of federal authorities and issued on probable cause; he has a lifetime appointment.  Probable cause in foreign surveillance act is something different ( probable cause: mere fair possibility.
b.  There’s a presumption that a search is unreasonable unless there is a warrant.  Subjects search to the approval of an independent judge.  But there are exceptions for searches incident to arrest, search of things of plain view during hot pursuit, persons who might be leaving the US.
c.  Before Keith, SC had held that 4th amendment applied to wiretaps and, because there is a privacy focus: domestic security case; defendant charged with the offices of UMich campus; he’s a homegrown anti-war terrorist in 1972.  Government had subjected him to surveillance of wiretap without a wiretap.  Does the president have the authority to do this?  President cites the Omnibus Crime Act (p. 617).  But nothing in this provision prohibits the president to take measures necessary to protect the nation against attack.  Nothing says that he is authorized to do.  This is a savings clause.
2.  Fourth Amendment Applications: What is reasonable?  It’s an invitation to balancing.  What’s the relationship between probably cause and searches/seizures?  Searches/seizures are reasonable if the warrants are issued under probable cause.  Court has found special circumstances to permit warrantless searches.  Why have a warrant with probable cause?  Comes from a third branch (separation of powers – checks and balances).  You have to demonstrate reasons to go in and not use fruits to justify search: eliminates hindsight justification; limits the scope of the search.  How does this apply to national security?  National security is a factor in the balancing.  National security presents special circumstances.
3.  United States v. United States District Court (Keith): A National Security Exception?
a.  Background: Bombing of CIA office in MI; Government conducted the search without a warrant, so did they dispense with the warrant requirement?  Title III (Wiretapping statute) explicitly mentions national security searches: foreign powers threats (protect national security interests) and domestic security threats.  
b.  Issue: Did the president authorize to conduct the search pursuant to Title III?
c.  Holding: This statute doesn’t confer authority; it just says that it doesn’t limit the president’s constitutional power.  But look at the third sentence of the statute.  Intercepted communications “may be received” if they were reasonable (purports to authorize such searches).  Opinion didn’t address this sentence.

(1)  President’s arguments:
a.  National security argument: president could say that this is an attack on a government office and he authorized such searches.
b.  Take Care Clause: CIA office is being attacked.
c.  Customary authority: presidents have been engaged in national security wiretapping for decades.
(2) Even so, you are still limited by the 4th requirement.  Government would argue that there are special circumstances that don’t require a warrant.  Highly sensitive information: but government can take measures to ensure confidentiality.  Complicated issues: but courts have been looking at these kind of cases already.  There is an opportunity for the government to abuse a blank check of searches: warrants limit the scope; it can’t be a fishing expedition.
(3) Court’s Ruling: Some sort of prior judicial approval is necessary, but leaves it to congress to determine what the standards should be.  It does not hold that the same type of standards and procedures prescribed by Title III are necessarily applicable to this case.  It might involve different policy and practical considerations.


4.  US v. Ehrlichman: A Foreign Intelligence Exception?
a.  Background: Defendants searched Daniel Ellsberg’s psychiatrist’s office.  Ellsberg was indicted (but not sure what it was for).  It is a crime to steal government property and wanted to get dirt on him.  

b.  Government’s Argument and Court’s Holding: Defendants say that this is a national security case: Keith case didn’t address this.  How would you argue that Keith is different?  This is a foreign powers case and Keith wasn’t.  BUT court ends up concluding that just because it touches on foreign powers does not make it a foreign powers case; he was not associated with a foreign power.  Different kind of work – wiretap vs. physical search.  Which is worse? It’s debatable.  President/his officer authorized it.  Court: it had to be an express authorization.  This is assuming that the president had the authority.
5.  US v. Truong Dinh Hung: How is this different than the previous cases?  This has foreign powers written all over it.  This is clearly a foreign powers case.  Ellsberg wasn’t ever charged with aiding a foreign powers.  But if it were criminal, then they could have had Title III.
6.  PRINCIPLE: The fewer people in on the decision to go to war, the more likely they are going to make a mistake.
7.  Surveillance: Distinguishing Keith from Ehrlichman
a.  Keith: There was not a foreign affairs factor here.  Ehrlichman: involved giving documents away about foreign affairs.
b.  K: involved phone taps.  E: involved a physical search.
c.  E: Government might argue that the president approved by the president.  It’s not enough to say vaguely that this was approved by the higher ups; it has to be approved explicitly by the president or his alter-ego attorney general.  It is such a significant departure that it is necessary for the president to sign off on this kind of search.  But there was no evidence that the president authorized E’s break-in.
d.  Truong Dinh Hung: this was a foreign national giving information to foreign governments that are in hostilities with US.  Bugged his apartment (physical entry to place it there) and left behind – more intrusive.  Authorized by the AG.  What makes this a foreign intelligence surveillance?  The target is not a US citizen (foreign national).  The purpose has to be for foreign intelligence.  But it has to be more than just a foreign national.
e.  K: wasn’t dealing with a foreign element.
f.  If you are searching for foreign intelligence, you have to demonstrate that the primary purpose was for collecting foreign intelligence.  If you were looking for criminal intelligence, then you shouldn’t be able to relax the standards.  Why not say “solely’ for FI?  These guys are committing crimes (espionage), so why let them get away.
g.  T: they start collecting FI because they want to see where this guy is getting his information.  At some point, they went to criminal division of DOJ because they felt that they knew all suspects.  The court says that at that point the FI purpose is gone and it’s now primarily a criminal purpose.  
h.  Ordinary criminal search: a search for evidence; subject to a warrant for probable cause that a crime is being or about to be committed; codified into law – Title III (Omnibus Crime bill).
i.  K: domestic security cases are different.  SC said that congress could relax the standards, but they have not.  So what’s the standard?  By default, warrant/probable cause and Title III.  
8.  FI intelligence searches: cases post-Keith.  Search has to target a foreign national or agent of a foreign power (Not crystal clear; only infer from people involved).  
a.  Primary purpose of the investigation has to be the collection of FI (not defined but in case it was about who’s giving intelligence to Vietnamese government).  
b.  Search has to be specifically approved by the president or AG.  
c.  Even though the president has approved it and the purpose is FI and target is foreign, the search still has to be reasonable.  
d.  These are constitutional requirements (not statutory).  Congress has created standards for foreign intelligence searches within the US (information moving to and from US).  But it doesn’t deal with domestic security or information solely outside US.  Foreign Intelligence Search Act (FISA).

G.  What happens abroad?


1.  United States v. Bin Laden (2000)
a.  Background: People we want to surveillance here are Yemeni people going to and fro US.  They are going to Kenya.  Does this allow US to do searches in Kenya?
b.  Holding: Wording of the 4th Amendment (“the people”).  US citizens and aliens living in the US and some aliens living outside the US (if they have substantial connections with the US) might have constitutional protections in the 4th amendment.  Because of connection with US, it does not matter whether it is here or abroad.  What if the person is illegally here, do they have substantial connections warrant constitutional protections?  US SC has afforded illegals constitutional protections.  But there’s an argument that says that the founders were worried about semantics and using “the people.”
2.  Covert v. Reid (1957): It’s just a plurality opinion.  Pay attention to concurring opinions.  The case doesn’t deal with 4th amendment, it’s only about 5th and 6th amendments.
3.  Verdugo (Kennedy’s concurrence): The conditions and considerations of this case would make adherence to the 4th amendment’s warrant requirement impracticable and anomalous.  Federal judges can’t issue warrants outside their jurisdictions.  You can’t have extraterritorial warrants.  US warrants have zero weight in other countries.  Procedural problems if you have to call a judge across the world to get a warrant.  What is the broader expectation of privacy that the Yememi should have in Kenya that the fourth amendment should protect?  Should a person have a privacy right protected event though he never had this expectation of privacy?  Justice Harlan’s theory in Reid would have applied here.
H.  If a warrant is not required here, is there anything that the fourth amendment requires?  There is no application in the Yemeni’s case.  If the purpose of the exclusionary rule is deterrence, who are we deterring if the foreign police committed the search and seizure?  But then, you could have your best friend in Kenyan police force do your dirty work.  That’s why you have joint ventures that are both US and foreign, then the fourth amendment might have some application.  
I.  New hypo: It is a Joint Venture
1.  What requirement does the fourth amendment pose (US citizen being searched)?  Search must be reasonable.  How do we measure this?  By the standards with the country in which it was conducted (fits the standard of expectation of privacy): lowest common denominator.  
a.  Judge Reinhardt’s view: probable cause at the time of the search as shown after the fact.  You make a contemporaneous documentation of what happened.  Only this judge has adopted this.
b.  Ad hoc reasonable standard: is this reasonable in light of the circumstances?  Adopted in Bin Laden – it’s better than nothing.  

c.  You don’t need a warrant (impracticable to get warrant).

J.  Electronic Surveillance in US and physical searches: 


1.  Ordinary crimes = warrant on probable cause/crime = Title III.


2.  “Domestic Intell” = prior judicial approval.


3.  “Foreign Intell” = Truong? – no warrant = FISA.

K.  Electronic Surveillance + physical searches outside US
1.  Of “unconnected” alien: No 4th amendment protections because it only applies to “the people.”
2.  Of US persons by foreign cops: No protection.  The silver platter doctrine: we can use the fruits of the foreign searches by others because there’s no deterrence here.
3.  Of US persons by US cops or joint venture.
a.  Joint venture: It’s more than a tip; a larger controlling role in the search.  No warrant should apply: impracticability of getting a warrant (Kennedy, J.).  There are also credibility issues, language problems, not binding on other cops, and courts used to not have authority (Patriot Act gave fed courts some authority to issue extraterritorial jurisdiction in issuing warrants).
b.  But still have to be Reasonable
(1) How do you measure this?  9th circuit: good faith compliance with foreign law.  No potential diplomatic conflict.  Problem: lowest common denominator, but many countries don’t have this, so it might not be that protective.  There may be two expectations of privacy ( other country and the officers of your own country.
(2) Probable cause (without prior judicial approval): if the matter comes to court later on, they have to present proof that they had probable cause at the time, which the court will determine retroactively.  Probable cause of what?  Reinhardt doesn’t say anything about this.  
(3) Bin Laden court: ad hoc analysis: length of surveillance (time it has been in place); notice (Title III searches are accompanied with notices); day/night issue (historical leftover ( nighttime searches are less reasonable than daytime searches); specificity of the search (maybe the most important: warrants indicate what you’re searching for and how long you’re searching for).
(a) Problem: this is ad hoc, so there’s no predicting; it’s left to the subjective finding of the judge to the reasonableness.  Still better than nothing.  Could also throw whether followed the foreign country’s law?
(4) Multi-lateral treaties (Mutual Legal Assistance Treaty - MLAT): this is another way to address different policies of other countries.



c.  Shocks the conscience




(1) Hypo: unprotected alien is beaten by foreign agent.





(a) Does exclusionary rule apply?
(i) Treaty making torture unlawful; we are a signatory, and the treaty makes no distinction between US and foreign person.
(ii) There are two kinds of due process: substantive and procedural.  Substantive includes conduct that shocks the conscience.  Due process protects “any person” (5th amendment).  Even though 5th amendment says any person, foreigners have no right of access to US courts (rights only matter to courts that can enforce them).

L.  The Foreign Intelligence Surveillance Act (FISA)
♦ A.  FISA (p. 681)


1.  Who May Be Targeted?  



a.  Foreign Power




b.  Agent of a foreign power





(1) any person other than a United States person who:





(a) relationship with foreign power

(b) engages in clandestine intelligence activities in US contrary to interests of the US, knowingly aids or abets people who conduct such activities or knowingly conspires with any person to engage in such activities 





(2) any person who:
(a) knowingly engages in clandestine intelligence gathering activities for or on behalf of a foreign power, which activities involve or may involve a violation of the criminal statutes of US

(b) pursuant to the direction of an intelligence service or network of a foreign power, knowingly engages in any other clandestine intelligence activities for or on behalf of such foreign power, which activities involve or are about to involve a violation of the criminal statutes of the United States

(c) knowingly engages in sabotage or international terrorism, or activities that are in preparation therefore, or on behalf of a foreign power

(d) knowingly aids or abets any person in the conduct of activities described in previous paragraphs or knowingly conspires with any person to engage in activities described in those paragraphs.



2.  What Must the Application Contain?

a.  You must include the identity, if known, or a description of the target of the electronic surveillance.  A statement of the facts and circumstances relied upon by the applicant to justify his belief that the target of the electronic surveillance is a foreign power or an agent of a foreign power; and a certification by the Assistant to the President for National Security Affairs, or an executive branch designee of the President that the certifying officials deems the information sought to be foreign intelligence information and that the purpose of the surveillance is to obtain foreign intelligence information, together with a statement of the basis for the certification that the information sought is the type of foreign intelligence information designated.

b.  When the target is a United States person, the government is required to minimize the acquisition and retention of nonpublicly available information and to prohibit its dissemination, consistent with the need of the United States to obtain, produce, and disseminate foreign intelligence information; and the application must set out what minimization procedures are proposed.

c.  The FISA Judge is authorized to enter an order approving electronic surveillance if he finds that on the basis of the facts submitted by the applicant there is probable causes to believe that: the target of the electronic surveillance is a foreign power or an agent of a foreign power: Provided, that no US person may be considered a foreign power or an agent of a foreign power solely upon the basis of activities protected by the first amendment to the Constitution of the United States.  Judge must also find that the application is complete and in proper and form;  and when the target is a US person, to find that the certifications are not “clearly erroneous.”  There is only minimal scrutiny by the courts.

d.  The AG must find that “each of the facilities or places at which the surveillance is directed is being used, or is about to be used, by a foreign power or agent of a foreign power, and that the information sought “cannot reasonably be obtained by normal investigative techniques.”  The application must also describe any past surveillance involving the target, the surveillance devices to be employed, the means of installation (including whether physical entry will be required), and the period of time for conducing the surveillance.  FISA was amended to require that the AG personally review and justify in writing any decision not to approve an application for a court order for FISA surveillance.
3.  Surveillance Methods – Electronic: The surveillance in Duggan consisted of conventional telephone wiretaps.  FISA defines 4 categories of electronic surveillance that may be conducted, some of which go beyond the conventional telephone wiretaps and hidden microphones.
a.  Four Categories of Electronic Surveillance: voice communications, teleprinter, telegraph, facsimile, and digital communications.  Also video surveillance permitted.

(1) If the investigators seek to acquire foreign intelligence information through electronic surveillance of a known US person, or through intentional acquisition of any radio communication from any person, or to monitor or acquire information other than from a wire or radio communication, FISA procedures apply under circumstances in which a person has a reasonable expectation of privacy and warrant would be required for law enforcement purposes.

b.  Pen Registers and Trap and Trace Devices (but not contents).  The devices may not be employed to target a US person solely upon the basis of activities protected by the First Amendment.
c.  Internet and E-mail.  Record the email or web page addresses of incoming and outgoing communications of the target of surveillance.  

d.  Business Records.  FISA procedures were extended to hotel, car rental, bus, airline, and other business records.  FISA broadened to include production of any tangible things (books, records, papers, documents, and other items).  

4.  Surveillance Methods – Physical Searches: Congress amended FISA to permit physical searches in the US, for the purpose of collecting “foreign intelligence information,” of the “premises, property, information or material of a foreign power or agent of a foreign power.  Pursuant to the 1994 amendment, applications may be submitted only if the President has, by prior written authorization, empowered the AG to approve such submissions.  Written authorization was supplied by EO No. 12,949.  An order may authorizes searches up to one year if the search is directed against a foreign power so long as there is not substantial likelihood that the physical search will involve the premises, etc. of a US person.  Otherwise, the authority to search lasts for 90 days, or 120 days if the target is an officer or employee of a foreign power.  FISA does not require knock and notice.
5.  Issuance of the Order: Definition of PC was expanded to allow consideration of past activities of the target, as well as facts and circumstances relating to current or future activities of the target.  “Roving wiretaps” allowed to listen in on any phone a target might use.  If the judge finds that the actions of the target of the application may have the effect of thwarting the ability of the investigators to identify a specific communications carrier, Internet service provider, or other person needed to assist in the effective and secret execution of the surveillance, the surveillance order may authorize such assistance from multiple parties.

6.  Minimization Requirements: AG must adopt such minimization procedures to the satisfaction of a FISC judge to minimize the acquisition and retention, and prohibit the dissemination of nonpublic information about US persons.
7.  Provisions for Emergency Surveillance: In certain circumstances, FISA permits various forms of surveillance without an order from the FISC.  The same mechanism applies to physical searches.  The President is permitted, through the AG, notwithstanding any other law, to authorize electronic surveillance without a court order for periods up to one year upon a written certification that such surveillance is either solely directed at communications between or among foreign powers, or focused on a technical intelligence from property or premises under the open and exclusive control of a foreign power.  These emergency powers may be exercised only where there is no substantial likelihood that a communication involving a US citizen will be acquired, reports them to the Intelligence Committees, and transmits her certification of such surveillance under seal to the FISC.

a.  A similar provision is made for emergency employment of electronic surveillance.  Pursuant to FISA, in order to obtain foreign intelligence information, before an order from the FISC is obtained, the following criteria must be met: The AG must certify that an emergency situation exists that requires surveillance before an order can with due diligence be obtained; the factual basis for issuance of an order exists; and a FISC judge will be informed of the surveillance.  The emergency grant of authority cannot extend for more than twenty-four hours from the time authorization is supplied by the AG until the information sought is obtained, or until the FISC denies an application for surveillance, whichever is earlier.

b.  USA Patriot Act: pen register and trap and trace devices may be employed on an emergency basis to gather information to protect against international terrorism of clandestine intelligence activities, provided that such investigation of a US person is not conducted solely upon the basis of activities protected by the 1st amendment, and as long as a judge is informed and an applicant for FISA authority is made within 48 hours.  The AG must also make the certifications described above.

8.  Judicial Review of FISA Surveillance: The FISC does not publish its decisions, and its orders are sealed.  Proceedings are ex parte and are thus normally not known by the targets of surveillance.

9.  The Use of FISA Surveillance in Law Enforcement Investigations
a.  Primary Purpose: Courts have followed Truong and have allowed evidence gathered during FISA surveillance to support a criminal conviction after finding that intelligence was the primary purpose of the surveillance.

b.  A Better Standard?  One way to clarify the primary purpose inquiry is to ask who is collecting the information, and pursuant to whose request (p. 689).  

c.  Significant Purpose: In the USA Patriot Act, FISA was amended to require that an application for electronic surveillance or physical search certify that obtaining foreign intelligence information is a significant purpose rather than the primary purpose of the investigation (p. 690).  
B.  Separation of Powers Problem: Congress enacted an amendment to Title III expressly eliminating the disclaimer that was central to the Keith decision and stating that FISA and Title III are intended to be the exclusive means for the conduct of electronic surveillance by the government.  FISA occupy the field?

C.  Fourth Amendment: SC has not considered the constitutionality of FISA, but lower courts have uniformly upheld the FISA procedures.  

D.  First Amendment: Activities protected by the First Amendment may not form any part of the basis for identifying a FISA target.  Support Groups that Do Good things and Bad things

III.  Foreign Surveillance

A.  Bin Laden court adopted the foreign intelligence exception to the warrant requirement for searches targeting foreign powers (or their agents) which are conducted abroad.  Fourth Amendment applies to searches conducted abroad by the US for foreign intelligence purposes and which are directed at an American citizen believed to be an agent of a foreign power (citing Reid v. Covert: even though only for 5th and 6th amendment).  Before finding that the exception applies, it is necessary to show that (1) D was an agent of a foreign power; (2) that the searches in question were conducted primarily for FI purposes; and (3) searches were authorized by the president or the AG.  Court applies the “primary” purposes test.  Court found that AG explicitly authorized search.  AG 
♦ Eisentrager: SC held that nonresident aliens who have no substantial connection with the US who were captured, detained, tried by military commissions, and imprisoned outside US territory for offenses against the laws of war committed outside the US were not entitled to petition a US court for a writ of habeas corpus.
1.  Background:  Nobody really understands this.  How much is probable cause?  Gates: you need a fair possibility that a crime has occurred of being committed (not preponderance of evidence).  But courts have not been consistent on this standard.  When probable cause is used in FISA, same problem applies.  There are other problems.
2.  Basic Procedure: US makes an application to conduct a search against a foreign power or agent.  Apply to a secret court (sitting DOJ).  Application has to be authorized by president and AG, and parts by national security community (NSA advisor).  As a result of 9/11, statute now reads that if an application is rejected internally, the AG has to certify the rejection (because the application to do a FISA search of 20th hijacker was sought and denied).
3.  Requirements

a.  Who’s the target? (p. 681-82)
(1) Foreign power or an agent of foreign power: Also includes non-state power: international terrorist groups (not individuals).  Not limited to state vs. state spying, but includes groups.  An agent is someone other than US citizen, but an agent of a foreign power.  It would not apply to Timothy McVeigh.  You have to act in violation of US law or possibility.  You might have to involve violation of US law if US person.  

(a) McVeigh acts were criminal but not foreign.  So he was subject to Title III.
(b) What about the 20th hijacker?  He’s not a US person.  There is no FISA application for him unless he is a member of a terrorist group (before 9/11 the hurdle for FISA warrant was group connection).  Where did he get all his money? Did he have a group that funded him? Can’t say that he recruited fighters for war against Russia.  
(i) Why wasn’t the DOJ pursuing?  They were following the law because they felt that it applied in this situation; they weren’t saying “to hell with the law.”  FBI agent thought there was enough for Title III warrant.



b.  What must the application contain?




(1) Conditions of the search
(2) State that it is a foreign power or agent of foreign power.  How do you know early in the investigation?  Informants’ tips, surveillance, etc.  Hearsay might not be excluded.  You can also get these through less intrusive forms of surveillance that don’t require FISA warrant – pen registers, trap and trace, email surveillance, all types of information that you voluntarily put out to at least someone else, so expectation of privacy is lower – government can obtain that information through a lesser showing.  Certain kind of business information – irrelevant to collecting intelligence (credit records, bank records, etc.) – reduced expectation to privacy to these.  These subject to search by the government based on nothing more than a request (national security letter).  Can also be sent to a library (see what books you checked out) – it’s not a private, intimate activity.
(3) Minimization requirement: ex: What we do with non-relevant conversations of other parties.
(4) Attorney or Prez’s National Security Advisor need to sign/certify it: statement of facts.  
(a) Original FISA: certify that THE purpose is for foreign intelligence.  Relaxed standards are for foreign intelligence purposes.  But what is foreign intelligence?  Intelligence information (and counterintelligence purposes).  Tied to information on foreign powers and also terrorist groups.  Definition is not much more useful (p. 667).  The certification is needed because this is what entitles the government to the lower standard than what they would get under Title III.
(b) Patriot Act changed “the purpose” to “a significant purpose.”  There are “emergency surveillances” that allow the AG not to obtain a warrant (under theory that it is time sensitive).  




(5) What must the court find in order to approve the application?
(a) Probable Cause: But for what?  Focus on the status of the person being under surveillance (foreign power or agent).  Cannot be based on facts that exercise first amendment rights.  If you give a fundraising speech, it can be used against you if you’re not a US person (Duggan), but if you are a US person, than it can’t be used against you.
(b) Certificate is procedurally proper: not clearly erroneous standard.  Is this a complete rubber stamp?  Considering that only 2 losses for government against thousands of victories.  Well, there might be remands that we don’t know about.  DOJ and FBI send the applications back because they know that they won’t get judicial approval.  Congress has really forced the government to be really strict before even going to court.  The government might be more careful in seeking it’s applications by abandoning them.  
4.  Constitutional Issues of FISA: every court has upheld the statute under different amendments.  4th amendment fine.  Congress can classify aliens differently because it only needs a rational basis since they can control immigration standards; plus, most foreign agents come from foreign countries.
5.  United States v. Duggan: Duggan/Megahey was designated as a member of an international terrorist group (IRA so labeled by State Dep.).
6.  FISA, Foreign Intelligence, and Criminal Prosecution

a.  A lot of foreign intelligence involves criminal activity (e.g., definition of a U.S. person (p. 681); Terrorist ( terrorism is a crime).
b.  What can the FBI do to avoid tainting the FISA application process and not prejudicing a criminal prosecution?
(1) They can set up a wall between those FBI officers who are responsible for collecting intelligence and those who are responsible for criminal investigation.  You could only communicate across the wall through a DOJ chaperone.  “The wall” had a legal origin in FISA, but it actually goes back to the constitutional distinction between intelligence collection and criminal collection found in Keith.
(a) The CIA and FBI never really have good communication with each other.  Why?  Different cultures: CIA is very secretive; FBI is interested in information for the purpose of prosecution – they are not as secretive (everything is intended to be used in court, so there’s chain of custody, etc.).  It’s unlikely that the CIA will share information with the FBI.
(b) This “wall” is both legal and cultural.  Criminal guys couldn’t initiate FISA for their own purposes.
(c) How was this affected bye 9/11?  Some said it was a failure of communication.  But it was also the failure of law enforcement to talk to each other.  Ashcroft lowered the “wall” and they now can communicate.  Law enforcement can communicate with intelligence.  Change to the FISA legislation itself?  From “the” purpose to “a significant” purpose.



c.  Foreign Intelligence Surveillance Court (FISC)
(1) Background: FISC became annoyed with the FBI.  FBI Agent was misstating the purpose of the investigation as intelligence purposes.  FISC court forbids him from submitting affidavits to the court.  
(2) When Ashcroft’s rules came before the court for approval, they decided to approve them only with this modification: by court order, law enforcement officials shall not make directions to the intelligence officials, so that they follow the objectives of law enforcement.  And they enforced the chaperone requirement.  This was an unanimous decision.
(3) Government appealed a recent FISC decision (first time ever).  3-judge panel never had a FISA application before them.  Appellate court said that the lower court was wrong.  Where did the “primary” purpose come from?  Not in the statute (said “the” purpose).  It’s inconsistent with the scheme of the statute – it contemplates that these people may be in violation of criminal law (foreign intelligence = criminal evidence (of an international crime)).
(4) In any case, FISA was amended = lowered the standard.  Increased the amount of purpose that goes to collecting criminal evidence.  The balance has been changed to allow FISA to collect more criminal evidence.  Patriot Act expressly authorized law enforcement officers to consult with intelligence officers (consult includes term of initiate).
(5) So what’s left – what’s prohibited?  If the only purpose is to gather criminal evidence, then it’s banned.  But as long as the government presents a possibility of intelligence, than that suffices (realistic belief of government).  It’s almost inconceivable to think of a time that is only limited to solely criminal purposes.  
(6) What happens to the word “significant”?  Did congress act constitutionally?  See Keith: constitutional basis for disregarding 4th amendment requires a foreign intelligence element.  The constitutional question has no definitive answer, but this is reasonable and statutorily correct.  
(a) Problem with case: no one is there to appeal the appeal.  The government won and they were the only party.  ACLU had no standing according to SC because there were unknown victims.


7.  FISA’s role itself however you interpret it.



a.  Could the president use surveillance without invoking FISA??



b.  Does congress occupy the field?
c.  Congress amended Title III expressly eliminating the disclaimer that was central to the Keith decision and stating that FISA and Title II are intended to be “the exclusive means” for the conduct of electronic surveillance by the government.
d.  Canon: Once congress entered the field and stated so, then they do occupy the field.  See Nagel: congress hadn’t occupied the field, so president could act.  

e.  If that is correct, what about an emergency situation?  FISA deals with this.  If the target is purely a foreign power, you can slap an emergency surveillance on him for up to a year.


8.  The appellate court raises questions about FISA procedures.  
a.  The lower court wasn’t present on appeal; the government is unopposed.  The law is made by interactions and sharpened by debate.
b.  How do you deal with this problem?

(1) Appoint a lawyer to in effect make the argument on the other side.  Lawyer for lower court or for person the warrant is against?  The trial court submitted a brief but didn’t argue.
(2) You can open the argument to the public.  The argument at the appeals level is about the law.  There might be cases where the facts come up and you can close that portion.  The development of law should be done in the open.
c.  More rigorous reporting requirement from the FISC: it would be helpful to know a little more detail about their applications and decisions.
d.  Judge Guy: if the lower court were here, they would have argued that the standard is no longer quantifiable by any reasonable means.

M.  Hypo:  Palestinian group and militia group (p. 610-611)
1.  Background: Both are in the US; both engage in some activity that criticizes the government, but the tips show that some of their behavior would be illegal.  
2.  What type of investigations could the FBI/CIA do?

a.  FBI receives its investigatory authority through the AG.
b.  CIA gets power through Executive Order 12,333: given authority to collect intelligence both in and out of US, provided that they coordinate with the FBI with approval by AG.  
(1) How’s this consistent with the CIA’s charter?  They have no police subpoena power for internal security measures.  The prior charter was a statute and this is just an Executive Order.  Interpret them to be confined to foreign – not domestic – theory.  It seems to be the theory of the executive order.  There is a foreign connection of some sort.  The intuition that the FBI works at home and CIA is abroad is wrong.  Their authority is functional and not geographic.  This functional division fits the order.  It puts a restriction on the CIA inside US by not messing with 1st amendment activities within US.

N.  Investigations
1.  Background: Generic authority.  “Checking Leads” ( most rudimentary form of investigation is following tips (have a field agent go out and look; follow a lead on the phone), but the FBI is notorious in dropping leads.
2.  Preliminary Inquiry: governed by AG’s guidelines – conducted for the purpose of preventing, detecting, or prosecuting violations of federal law.  Never just based on first amendment activities, unless it shows criminal activity or the intent to cause harm.  There is a limited degree of intrusiveness (can’t use techniques on p. 702).  There are two sets of guidelines: domestic and foreign intelligence.  We don’t know about foreign – classified.  Debate over whether this should be classified ( authority to intrude on privacy.  But letting terrorists know what they can get away with only helps them.  But often the enemy is smarter than that and don’t have to be told what they can do.
3.  Full Investigation: reasonable indication of criminal activity.  Objective basis: two or more people are engaged in an enterprise for the purpose of furthering political or social goals wholly or in part through activities that involve force or violation and a violation of US criminal laws.  Facts to consider for initiating an investigation: (1) magnitude of the threatened harm; (2) likelihood it will occur; and (3) danger to privacy and free speech.  
4.  Application to Hypo
a.  Full investigation of National Patriots runs the risk of violating First Amendment rights: promote lower taxes and no gun control.  But if they are found to be collecting anthrax, probably not doing it for innocent reasons, so you probably won’t need imminence.
b.  Possibly PC?  We don’t really know, since of the FI guidelines would apply, not domestic.  But if domestic guidelines would justify full investigation, so would foreign group.  Here, the foreign connection consists of providing funds to Hezbollah, who uses terrorism, but also conducts legitimate activities.  Question as to whether giving money to an organization who does legal and illegal things can be investigated.  Money is fungible: you can’t say that you only intended to support legal activities, because that frees up their other funds to conduct terrorist activities.  
5.  Profiling: based on propensity of a certain group to engage in a particular illegal activity.  Problem is that there is no clean definition of profiling.  But it may not be profiling if there is a robbery was committed by 5-foot Asian dude, so cops can look for that guy ( not really profiling without cause.  
a.  Post-9/11:  government arrested 1200 mainly Arab/all-Muslim males.  We got little information about this.  Was it lawful detention and was is profiling?


6.  Korematsu v. US
a.  Background: Curfew on Asians was upheld before this case.  This case involved an exclusion order from zones in left coast.  Defendant refused to leave and was convicted.  Finally, they were ordered to stay in detention camps.  Endo: court ruled against government – no express constitutional authority to force Japanese into camps as long as they stayed out of zones.
b.  SC: What level of scrutiny does the court apply?  “Rigid” scrutiny ( precursor to strict scrutiny.  We’re using a suspect classification and if the government does this, it has to demonstrate a necessity to some compelling government interest and government restriction is narrowly tailored.  BUT the court seems to apply military necessity and seems to be deferential to government decisions, and seems incongruent with strict scrutiny.  But it might be consistent if it uses the urgency of the situation as the basis of its decision.  SC purportedly endorsed rigid scrutiny and said that the threat to imminent public safety could only justify such confinement.  
(1) Why not Equal Protection?  14th amendment hasn’t been applied yet to the 5th amendment, so this is a DP case.
(2) Standard seems to be less rigid than the court purports.  Language looks like rational relation.  What is the rational basis for the exclusion and the government’s purpose?  There is none.  But Rehnquist has written on this case (will come up again with Arabs/Muslims post-9/11): not sure whether the military has any expertise on this issue; loyalty of US citizens or immigrants, at least without hearings, is not clear that they have any expertise.  The judgment of the military is based not on any particular incident because there were none.  DeWitt said that Japs were a tightly knit racial group and because they had Jap origins, they were likely to be disloyal.  Japs were on west coast.  
(3) There is another alternative to interning Japs who are not citizens: Enemy Alien Act.  You can have all enemy aliens rounded up and detained.  It has been used numerous times before, but only after formal declaration of war.  It wouldn’t be based on race, but on country of origin.  
(4) Subsequent research that the order wasn’t out of military necessity, but rather political pressure from west coast politicians who felt pressure from non-Asian farmers who resented Japs.
c.  Why does Jackson dissent?  Worried about SC precedent to defer to military determinations of necessity.  There’s an implication that he’d let the military order stand, but not the conviction.  D was before military commission for a felony conviction, so if you affirm the conviction, then you are necessarily constitutionalizing military order.  If they reverse conviction, then the military commission can sentence him to a detention until end of war.  The view is that he’s expressed before with regards to emergency power – worried about setting precedent.  Majority said that the constitutionality of the military detention is before them and they have to be honest and decide it.  “*” precedent because the SC was deceived.


7.  Post-9/11 Detentions
a.  If the basis for the detention was nothing but that you were Arab, is that constitutional?  Suspect classification and not narrowly tailored.
b.  What if the basis was that they were Muslim?  Suspect classification.  Even if you contain it to a strain, it is still a classification on religion.
c.  What if it was based on the fact that they were immigrants?  The larger your relationship with the US, the more constitutional protections you receive (Urdigo-Verguez).  Congress has express authority to make immigration law.  Congress can rationally worry about flight risk and loyalty.
d.  What if they are Arab, Muslim, male, and immigrant?  You can move from propensities of a population to identifying characteristics: line up hijackers and people who are affiliated with them.  Like racial profiling, you can’t act on initial propensity, but once you add up a number of characteristics, they might become identifiers.
e.  How about political advocacy?  If you collect money for suicide bombers?  Of course, that’s bad because terrorism is illegal.  1st amendment case: Brandenburg (incitement: advocates lawlessness and likely to happened).  If the advocacy is criminalized, then there is probable cause and you can arrest them.  If they engage in free speech, then what is more chilling on the 1st amendment than detaining people for their political advocacy.
f.  Does Korematsu apply?  Well, we are at “war” with terrorism (with congressional resolution – basically a declaration of war).  We knew that Japan was an enemy, so we could easily identify who was an enemy.  We don’t have the Alien Enemy Act – no declared war.  They haven’t made terrorism argument yet.  “Spitting on a sidewalk” tactics: pick them up on minor crimes (credit card fraud, petty larceny, smuggling cigarettes, etc.) but we know that they might be guilty of greater crimes.  There’s probable cause to detain them, but this is a pretext to detain them for terrorist concerns.  Ashcroft has said that this was a campaign to arrest and disrupt terrorists in US. 
(1) So what’s wrong with the detentions for the “spitting on the sidewalk” cases?  Defense will charge racism, but there’s a lot of prosecutorial discretion.  They’ve been arrested, but can you detain them indefinitely?  No.  Bail is available for most nonviolent crimes (Bail Reform Act: authorizes preventive detention; Court upheld it in Salerno).  Flight risk or dangerousness to the community taken into account.

O.  Detention, Habeas Corpus


1.  Background
a.  November 2001 Executive Order: Individual subject to this order shall not be privileged to seek any remedy or maintain any proceeding.
b.  Merrman: Habeas corpus suspension can be done only by congress.
c.  Milligan: President can suspend, but there it was held unlawful because Milligan was held past the time that congress has authorized.  
d.  But if congress has authorized, then president might have to be limited by this authorization.  This can be still be argued because we just don’t know. 
2.  Since this is an unresolved constitutional issue, one should avoid having to get to that question – anything that falls short of being literal and utterly unambiguous will not be interpreted as a suspension of the writ.  How would you argue that the “shall not be privileged” language doesn’t apply to writs of habeas corpus?  Because if it’s going to be suspended, you have to say so explicitly.
3.  Johnson v. Eisentrager (p. 815): German military fruits who were tried by military commissions had no right to petition for habeas corpus and no 5th amendment right, because they had no connection to the US and thus no claims to rights.  Arguably, Gitmo isn’t part of the US, so if detainees detained in foreign country, then there might be authority for detention.
4.  How about authority for “spitting on the sidewalk” – 1200 detainees? (p. 735)
a.  Right to be treated humanely.  But international law is kind of shaky with this administration.  It’s hard to pick and choose customary international law, so the administration would rather look to more persuasive authority.  
b.  Civilian detentions stem from his war-making authority.
c.  Enemy Alien Act: congress can round up aliens.  During clear war; pursuant to presidential proclamation; only those over 14 years; etc.  Congress has occupied the field.  They have laid down the conditions, so the president doesn’t have free reign to do what he wants.
d.  5th amendment would apply to civilian detainments.  Most of them have substantial connections with US.  They are fairly high up on the scale of rights, and due process is one of the first steps.
e.  Due Process Right to Counsel.  Only some would have a right to a lawyer (only criminal defendants are afforded this right), but immigration violators do not receive that right.  But there was a further problem with this privilege.  Administration monitored the communications between detainees and their lawyers.  SC said that this okay because the privilege doesn’t extend to committing future crimes.  Does pose this policy problem: how do you avoid hearing privileged matter?  Separate the prosecutors and the investigators (need a wall).  ABA has not liked this provision.  But the parties know that they are being monitored.  You have to be cautious about what you are talking.  While this is lawful, there’s no doubt that this affects communications.
f.  Right to Contact Their Embassy: we have a treaty that we signed that says if we arrest a foreign national in US, then the foreign country has to be notified of the arrest, so they can retain counsel and make sure that their people are being treated properly.  We want the reciprocal treatment of our citizens.  The embassy is your representative.  Plus, treaties are the supreme law of the land (but TX frequently violates this with Mexicans).
g.  Right to practice their religion

P.  Military detentions
♦ Habeas Corpus
1.  Ex Parte Milligan: President can suspend, but there it was held unlawful because Milligan was held past the time that congress has authorized.

2.  Ex Parte Merrman: HC suspension can be done only by congress.

3.  But if congress has authorized, then president might have to be limited by this authorization (we don’t know, so this can be argued).

4.  USA Patriot Act: authorizes preventative detention of aliens suspected of terrorism.  The Act affirms the detainee’s right to petition for the writ in any federal court but restricts appeals to the D.C. Circuit.

5.  Avoid the Constitutional Question: SC insisted that any effort to restrict the privilege of seeking the writ must be clearly stated!

6.  Nonresident Aliens: Johnson v. Eisentrager held that defendants had no right to HC and no 5th amendment rights because they had no connection to the US and imprisoned outside US territory for offenses against the laws of war committed outside the US.
D.  Non-Delegation Doctrine

1.  If designated to Congress, then it might be an authority that they cannot delegate to the Executive.


E.  Preventive Detention

1.  The Fourth Amendment Standard for Detention:  Generally, the 4th Amendment requires police to have probable cause to believe that a suspect has committed a crime before making an arrest.  Reasonable suspicion of criminal activity, short of PC, only warrants a temporary seizure for the purpose of questioning limited to the purpose of the stop.  The INS may stop and detain persons for questioning about their citizenship upon a reasonable suspicion that they are illegal aliens.

2.  Zadvydas v. Davis: SC ruled that after a decision to remove, continued indefinite detention would present a serious due process issue, at least at to aliens already in the country, who enjoy Fifth Amendment protection.  SC emphasized that the detention there at issue did not apply narrowly to a small segment of particularly dangerous individuals, say suspected terrorists (quoting Kansas v. Hendricks).  Nor do we consider terrorism or other special circumstances where special arguments might be made for forms of preventive  detention and for heightened deference to the judgments of the political branches with respect to matters of national security.

3.  Bail Reform Act: after charges or indictment, a court has to determine conditions of release and can deny bail if flight risk or danger to the interest of the community.  But BRA only applies after charges made.  This can’t be a generic basis for detaining here.

4.  Material Witness: statute authorizes government to hold people as material witnesses if the government is unable to hold the individual until the trial and the people are thought to have information as to the investigation.  If the purpose isn’t for securing testimony before trial, then the statute is not applicable.  If there’s not going to be a trial, then you can’t use it as authority.

5.  Immigration Detentions: Aliens who have been found either inadmissible or removable for terrorist activity are subject to mandatory detention under the immigration laws until their removal can be effected.  USA Patriot Act says that the INS can hold immigrants for up to seven days before charging them, and then hold them while immigration proceedings were pending if they AG certified, at least every six months, that their release would threaten national security.

6.  Military Detentions (Military Order): this is the very detention authority he had unsuccessfully sought from Congress.  It directs Rummy to detain without time limit any noncitizen whom the president has reason to believe is a member of AQ, is involved in international terrorism, or has knowingly harbored such members or terrorists.

7.  Cold War Detentions: Congress passed the Emergency Detention Act (over HT’s veto).  It authorized the president to declare an “Internal Security Emergency” and empowered the president to apprehend and by order detain…each person as to whom there is reasonable ground to believe that such person probably will engage in, or probably will conspire with others to engage in, acts of espionage or of sabotage.

8.  Eisentrager: Even when the writ has not been suspended, it may be unavailable to nonresident enemy aliens who have no substantial connection with the US.  SC held that such aliens who were captured, detained, tried by military commissions, and imprisoned outside US territory for offenses against the laws of war committed outside the US were not entitled to petition a US court for a writ of habeas corpus.

9.  Indefinite Confinement is not per se unconstitutional (Kansas’s Sexually Violent Predator Act).  In times of war and insurrection, when society’s interest is at its peak, the government may detain individuals whom the government believes to be dangerous.  If the commitment does not implicate either of the two primary objectives of criminal punishment: retribution or deterrence, then it might be okay (government regulatory interest in public safety).
1.  “Military Order”:  directs Rummy to detain without time limit any noncitizen whom the president has reason to believe is a member of Al Qaeda, involved in terrorism, or harbors such members.  
a.  Why hasn’t the administration invoked this with the 1200 detainees?  There’s some legal question about the military order itself.  Not clear that the president on his own without direction from congress can establish military detentions.  So it would be awkward to have military detentions that the administration doesn’t want to answer.  
(1) USA Patriot Act also deals with immigrants, so can the president do something in this field and ignore the Patriot Act?  But last year, in the late spring, Hamdi and Padilla were picked up and put into military detention.
(a) Not been charged with anything yet.  Hamdi: found fighting in Afghanistan; arrested and put into military detention.  Padilla was arrested a material witness: but then he gets a lawyer and the lawyer gets to represent him.  US then took him out of material witness detention and then put him into military detention.
(b) Military Order wasn’t applied to them because they were US citizens, but they were still put into military detention.


2.  What is a military commission?
a.  Who tried Milligan?  The military: a group of officers who sit and hear the case; jury and judge.
b.  What are their rules?  Whatever they come up with.  Bush administration is quite generous, but there is no requirement that they be that way.  
c.  Why use military commissions?

(1) Dealing with classified information.
(2) Practical necessity (in the battlefield, at least).  What evidence would you get that would meet the normal level required by civilian courts?  Witnesses?  Also applied in occupied territory.  Courts in those countries might be inadequate or non-existent.  Don’t want to place forces at risk if you let a dangerous person out on bail ( reason for military detention.  There’s no alternative.  
(3) What happens if we bring them back to US; can we try them in civilian courts?  Evidentiary problem: it’s not easier if you move the trial back to US.  You can’t pull witnesses out of combat.



d.  What is their jurisdiction?
(1) Violations of the law of war: there are now military instructions as to what is a violation of war (falsely surrendering; targeting civilians; blah blah blah).  This didn’t have to be done.

(2) Trying unlawful combatants


3.  Ex Parte Milligan (1866): Trial by Military Commission
a.  Background: Arrested and charged with planning to knock over an arsenal in order to help confederates.  He was a member of the Sons of Liberty.  He was also charged with planning to assassinate the civilian governor and charged with violation of laws of war.  Civilian governor?  Interesting.  The military commission charged and tried him.  There’s no separate body (grand jury and regular jury).  They tried and sentenced him to death.  He wrote a note to the Secretary of Defense (D was a politician) and he had lawyers and petitioned for habeas corpus.
b.  Arguments

(1) Arguments that said that his rights have been violated: 


(a) right to be tried by a jury


(b) indicted by a grand jury


(c) right to due process
(d) right to be tried in an Art. III court (not some tribunal that had been appointed by the military).
(2) How should this come out if you believe that military commissions flow from military necessity?  Is there a necessity to try Milligan in Indiana during Civil War?  NO.  Try him in a regular fashion.  People in similar situations were tried in civilian courts (they were adequate at the time).  Outcome is pretty predictable.  No dissent here, but there are 4 justices who concur ( if congress judged that IN warranted a military commission (but it hadn’t), then it lawfully could set one up.
(3) Presidential authority of the law of war: ability to maintain detentions.  But law of war allows you to keep enemy combatants.  While courts are open and functioning, outside the battlezone, President doesn’t have authority to use military detentions.  This is called the “open court” rule.


4.  Ex parte Quirin (1942)
a.  Background: Germans land on US soil to sabotage.  US courts weren’t going to get them on anything but illegal immigration (or something), so FDR wanted something else.  Frankfurter allegedly advised military commissions (that way you can use your own rules and get death sentence).  SC wrote the opinion after it ruled for the death sentence, so dudes were dead when Stone was struggling to write the opinion.
b.  Habeas Corpus: SC moved right by the issue of whether it has jurisdiction to consider the authority to consider this habeas corpus petition.  The fact that we have an opinion shows that SC believed that he had the right to petition.  You can’t cut-off that right unless the matter involves an alien who acted abroad, etc.  
c.  What is the Authority for Military Court?

(1) SC looks to the Articles of War (p. 894) issued by congress.  SC looks first to this congressional authorization (seems like an express authorization).  But sabotage wasn’t a crime listed.
(2) Article 15: this was a saving clause.  What we’ve created in this act doesn’t take away what jurisdiction of these military courts (jurisdiction to try cases about the law of war).
(3) This opinion says it won’t decide whether you need congressional authority.  But do you have to have an authorized war w/o congress?
(4) SC won’t decide whether CiC power allows this (in time of war).  Congressionally authorized war?  If it’s CL war, can congress override it and regulate the use of military commissions: express authority to define and punish the law of nations; in authorizing the war itself, they can lay down regulations; and congress can make rules and regulations with regards to how the military conducts (its courts and commissions).  
(5) If congress hasn’t done anything, then the president would seem to have authority by default to regulate under an authorized war.  Some people would argue against this.



d.  Note: This is the only case law until 9/11 cases.



e.  Holding





(1) SC found that the President was authorized to use military commissions.  
(2) Is sabotage, espionage, etc. in violation of the law of war?  YES.  If they were picked up in Germany fighting as regular soldiers, they could be detained by the military, but they could not be criminally liable for ordinary acts of war.  But POW’s still could be tried for crimes while detained.  
(3) Once you conclude that they are properly under military jurisdiction, then the court decided that the 5th and 6th amendments do not apply.  When you are prosecuted and detained under the law of war, you are operating in an alternate universe and when you are operating in this universe, the many of the bill of rights do not apply.  Enormous weight given on the gate-keeping decision here.



f.  How do you distinguish Milligan?
(1) He’s a US citizen and these are 8 Germans?  But 1 of them is a naturalized US citizen (dual citizenship).  SC doesn’t rest its case on whether he lost his citizenship.
(2) Milligan wasn’t part of or associated with the armed forces of the enemy, was a non-belligerent, not subject to the law of war save as – martial law might be constitutionally established.  The facts do not fit this method of distinguishing.  But look at what he was charged with: violation of the law of war.
(3) The CW was not declared (only ratified afterwards), but here there is a formal declaration of war against Germany.  
(a) Troops – and maybe all German citizens – are the “enemies.”  
(b) Formal authorization: empowers president’s CL authority to enforce the law of war.  The President was authorized to everything in his power to win the war.  The enemy was identified and made clear who was to be subject to detention and military commission.  Enemy Alien Act: round up all the aliens over 14 who are aliens.
(c) One other difference: duration of the president’s war authority.  We know when a war is over when there’s a declaration of war.  Congress signs on to a peace treaty.  Not always clear when law has been authorized in other ways.
5.  Declared Enemy Exception: this case can be read in this light (not the only way).  SC said that Milligan should be confined to its facts, so it’s not sure which case should be read narrowly.
♦ 18 U.S.C. § 4001.  Limitation on Detention: No citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.
♦ Only have a 6th amendment right to counsel pursuant to a criminal proceeding; not if you’re just detained.  But might have 5th amendment due process right to one under Matthews.  But HC statutes would be frustrated without access to lawyer, so he may have one under current law.
♦ Hamdi: The president, as CIC, with the power to wage war, which congress has declared, and to carry into effect all laws passed by congress for the conduct of war and for the government and regulation of the armed forces, and all laws defining and punishing offences against the law of nations, including those which pertain to the conduct of war. (quoting Quirin).  These powers likewise extend to the executive’s decision to deport or detain alien enemies during the duration of hostilities.  There is a high degree of judicial deference to legislative and executive branches.


1.  US citizens must be subject to judicial review (p. 36)

2.  Geneva Convention not self-executing.  Article 5 of GC requires an initial formal determination of his status as an enemy belligerent by a competent tribunal.  Distinction between lawful and unlawful combatants is a distinction without a difference, since the option to detain until the cessation  of hostilities belongs to the executive in either case.
3.  High degree of deference for CIC power in time of war by courts (pp. 40-41).

6.  Hamdi v. Rumsfeld
a.  Background: “Cajun Taliban.”  Family hired an attorney and court said that they could petition.
b.  Hamdi’s 2 Arguments:
(1) No congressional sanction for his incarceration and detention.  Court says that 9/11 statute (“all necessary and appropriate force”) doesn’t say to prevent terrorist attacks – only to “in order to prevent future attacks,” president can get people responsible for 9/11 attacks (not the same thing).
(a) Greene v. McElroy: when the president takes a way DP tradition, congressional authority must be express and not generic.  It requires a clear statement when we are trying to depart from traditional norms of due process, and appropriations don’t do this, then we require a clear statement of authorization.  
b) § 4001(a) might the wrong statute to look at.  Congress wasn’t thinking of what to do with combatants and this statute is inapplicable.  Maybe it was only for civilian detentions.  § 4001 doesn’t require “express” congressional authorization (Peter was wrong) ( This statute was intended to be applied in this situation.  Even if it applies, congress has authorized the president to “use all necessary and appropriate force.”
(c) What about the Geneva Convention: requirement that a determination of status as an enemy belligerent by a competent tribunal is not applicable here.  Convention is not self-executing.  Distinction between lawful and unlawful combatants is without a difference until the cessation of hostilities.  We don’t want to subject them to POWs because we want information from them.  If  POW, we can ask only their name and tag number.
(d) 9/18 resolution might be not too clear: if the detainee was connected with the 9/11 attacks, then we won’t have as much as a problem.  Well, he was fighting with Al-Queda .  
(e) Enemy Alien Act, Patriot Act (detention of immigrants), Bail Reform Act: Congress has often clearly authorized detentions of certain people, but also set up guidelines.  These arguments are being made in the Padilla case.
(2) Declared enemy exception doesn’t apply to Hamdi because no war was ever declared anyway.  This country can go to war by statute, not just declaration.  If we are in a constitutionally authorized war, then the president’s CiC power allows him to detain enemy combatants.  Question whether he can be tried for being an unlawful combatant doesn’t need to be answered yet because war is still going on.  
(a) But why was Milligan not lawfully detained?  There must be some additional reason besides constitutionally authorized war.  He was a combatant picked up in the battlefield.  Milligan was not.  The court doesn’t actually say that, but it alludes to it in discussing his status.  “The factual inquiry, if did not entail disclosure of sensitive intelligence, might require an excavation of facts buried under the rubble of war” = Military Necessity.
(i) Open court rule applies, unless in constitutionally-authorized battle when someone has been picked up on the battlefield or when they are declared enemies.
(ii) How do we known that Hamdi is a combatant picked up in the battlefield?  Mobbs Declaration: how do we know this is credible?  Can we trust the Northern Alliance: if CIA pays them to turn others in?  Court accepts the Mobbs Declaration and he was carrying a gun in the battlezone.  Maybe it needs to hear from Hamdi to figure out that he’s an enemy combatant.  But military necessity won’t allow us to have a full blown evidentiary hearing.  
(iii) Citizenship doesn’t matter if military necessity exists.



7.  Padilla v. Bush
a.  Background: Born in US, met Bin Laden, had some training.  But Mobbs declaration said he wasn’t a member of Al-Queda.
b.  Argument: Padilla’s argument is going to be, “I’m not Hamdi.”  I was not in the battlefield.  We are not in war, so the president can’t use his CIC power.  In any case, he an US citizen captured on US soil.
c.  Court’s Reasoning
(1) Court says that we have an authorization for war against Al-Queda and those involved with the 9/11, so president has such powers of military powers.
♦ Judge: I read the Prize Cases to stand for the proposition that the President has independent authority to repel aggressive acts by third parties even without specific congressional authorization, and courts may not review the level of force selected. (see past major conflicts, p. 23)
♦ 9/11 resolution allowed President to use necessary and appropriate force in order to prevent any future acts of international terrorism against the United States, and thereby engages the President’s full powers as commander in chief.

(a) But with respect to whom – issue here?  If he’s exactly what Mobbs said, then does 9/18 resolution apply here?  He has to be at least be considered an enemy combatant in order to detain him.  Have to look at the Mobbs affidavit.  But they also have a sealed Mobbs affidavit.  
(i) How does this court consider this?  What’s wrong with the sealed affidavit?  It’s sealed, so government won’t release it to Padilla.  It’s usually done on an adversary basis in our courts, so he gets to see the evidence that the government has.  Does Padilla even know about it ?  He’s in isolation.  He was first arrested under the material witness act, but the government didn’t want him talking to a lawyer, so they put him under military detention.  US haven’t allowed him to talk with a lawyer.
(ii) Even if he sees it, how can he form a defense without a lawyer?  He can’t meaningful participate in the process without a lawyer, but he can’t even meet with a lawyer.  US concerned about him using the lawyer to send coded messages to terrorists.
(iii) What is the flipside to accepting the government’s arguments (for Padilla)?  Government can take you and say that you are an enemy combatant, you can’t talk to a lawyer, court relies on a conclusory statement by DoD person, etc.  At least, during the authorized war.  BUT this has been applied only in 2 cases.  If the court is correct, what standard would it employ to determine whether Padilla is a combatant?  “Some evidence”: maybe Mobbs definition is enough; but maybe Padilla can offer some evidence too, but he hasn’t been able to do it.
8.  Moussawi: only other case.  US government is considering yanking him out of civilian court and putting him in military detention because court might not convict him.  Could influence what courts decide?  Is this an invasion of an Article III court?
VI.  CONSEQUENCE MANAGEMENT: WHEN THE WORST HAPPENS
A.  Background: Everything has changed since publication of book.  Congress has enacted the Homeland Security Act.  It’s 182 pages long.  Nothing is operational yet.  Creates 4 Branches: (1) consolidated border patrol, Coast Guard, and Secret Service; also Transportation Security Agency (right?); (2) emergency preparedness and response: FEMA (has some experience, but mainly in disaster relief); (3) CBRM: Chemical, biological, etc. (Involved 30 things spread over government); and (4) Information and Infrastructure Protection (Relatively new).  This will be the one of the largest departments.
B.  Hypo: Pneumonic Plague (Case Study, p. 750)

1.  First responders are also state and local authorities and they have not funding, least organized, least modern, etc.  First responders: public health authorities.  Training, funding issues.  Once they identify it, they will typically notify the local public commissioner (many places have these laws).  He will then notify the Center for Disease Control (doesn’t have to be bio-terrorist attack; like SARS outbreak).
2.  Role for CDC: Identify where it is; have stuff to deal with this stuff.  Anti-biotic stockpiles all over the country in push-packs.  Small pox vaccine: debate whether they want to vaccinate everybody in advance.  But what if terrorists attack 5 different cities, so ring effect of containment might not work?  No one is sure about the potency of the vaccination from back in the day (not resolved yet).  But the CDC would be the distributor.  Remember the clock is ticking.  Coordinate other medical personnel from other states through the National Disaster Medical System.
3.  Government issues state of emergency and travel advisory.  First response is usually underinclusive because we haven’t seen a problem such as this.  As soon as the advisory came out, a bunch of people tried to flee the city (opposite effect of the governor intended).  Could he enforce it?  The means of implementation are the police or National Guard.  Problem: there are no rules of engagement for police and possibly National Guard.  Do you want to shoot on innocent civilians who are fleeing?  But NG has experience dealing with looters.  The people enforcing this ban are local.  They have their own families with respect to this ban: was a problem with this simulation (everyday someone took off with their family).  You might want to bring in troops from somewhere else.  Still problem with NG: often they are the first responders, but they are also fire department and police people as well.
4.  Medical personnel could not advise the governor as what to do.
5.  Governor has to tell the public what is going on.  Interesting issue: remember anthrax case, we had conflicting reports (mayor, postmaster, HHS, and CDC all said different things ( postal workers have brought suit b/c of misinformation).  Problem: no one seemed to be in charge.  

a.  What should the government do?

(1) There has to be a chain of command (CDC ( NG ( police).  Not sure what the chain is.
(2) Can you prohibit the press from reporting things?  Serious 1st amendment issue and has not been resolved yet.
(3) Can you control the media? Is there any hope for the government to prevent the public from knowing?  Probably not.  We will inevitably get misinformation because numerous sources of information available to people.
6.  The FBI is the lead agency in investigating managing response to bioterrorist attack.  FBI agent is in charge and everybody answers to him.
7.  FEMA is the lead federal agency in charge of consequence management.  They have experience in dealing with emergencies.  Now under Homeland Security.
8.  If NG gets federalized, then they will have some authority.  But now sure who will oversee them.
9.  The quick-packs arrive, but who gets them?  Probably should be the first responders, but not such a simple issue.  You should also inoculate their families, but where do you bring them to do it?  How far down chain of command do you go?  What about people who have been subjected to the plague?  Do you have a triage and put them ahead?  Some equity situations here which are not hypothetical.  Potential for a riot and serious disruptions to stay at home orders.  What if you get infected if you stay at home, but are told that you are too low on chain of command to get vaccination ( mass chaos and outrage.  
10.  If you  have a skin problem or immune deficiency, you should not be vaccinated.  But this is a huge part of the US population.  Then you can’t vaccinate the families because they could affect their relative.  Do you separate these families?
11.  Four days after plague, they had lots of cases and deaths.
12.  Governor forbade travel in or out.  Can you prevent people from crossing state lines?  The state has authority to prevent interstate travel, but probably not intra-state travel (authority of some act).
13.  This was basically a disaster with rioting, people violating quarantine, running out of vaccines, etc.
I.  Domestic Use of Military (p. 764)

A.  Background: Express constitutional authority is found in Art. I, § 8, which says, “The Congress shall have the power to provide fro calling forth the Militia to execute the Laws of the Union, suppress insurrections and repel Invasions.”  Additional authority may be drawn from Art. IV, § 4, which imposes on the federal government the obligation to protect each of the states “against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened) against domestic Violence.”  Authority is also claimed for the executive in his Art. II powers to faithfully execute the laws and to act as Commander in Chief of the armed forces.  

B.  Bissonette v. Haig

1.  Three sets of substantive claims:
a.  They were unreasonably seized and confined contrary to the 4th amendment and their rights to free movement and travel.

b.  They were unreasonably searched by ground and aerial surveillance.  

♦ In both cases, Ps assert that the seizures and searches were unreasonable because D’s accomplished or caused to be accomplished those actions by means of the unconstitutional and felonious use of parts of the Army or Air Force.

c.  They were assaulted, deprived of life in one instance, and deprived of property contrary to their rights under the 5th and 8th amendments.  These were unconstitutional for the reason that the arms used in the force or threat of force were parts of the US army or air force.

2.  Posse Comitatus Act of 1878: Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined not more than $10,000 or imprisoned not more than two years, or both.

3.  The Constitution, certain Acts of Congress, and the decisions of the SC embody certain limitations on the use of military personnel in enforcing the civil law, and that searches and seizures in circumstances which exceed those limits are unreasonable under the 4th amendment.


a.  Reasonableness is determined by balancing the interests for and against the seizure.  

b.  The interests arrayed against a seizure are those of the individual in privacy, freedom of movement, or life.  The opposing interests are more societal and government than strictly individual in character.  They concern the special threats to constitutional government inherent in military enforcement of civilian law.  It doesn’t matter that some of the governmental interests are on the other side of the balance.

c.  The use of military force to seize civilians can expose civilian government to the threat of military rule and the suspension of constitutional liberties.  It leaves the protection of vital 4th and 5th amendment rights in the hands of persons who are not trained to uphold these rights.  It may also chill the exercise of fundamental rights, such as the rights to speak freely and vote and create the atmosphere of fear and hostility which exists in territories occupied by enemy forces.

d.  History of limiting military involvement in civilian affairs (p. 767).  Constitution, SC, and congress.

4.  The governmental interests favoring military assistance to civilian law enforcement are primarily twofold: first, to maintain order in times of domestic violence or rebellion; and second, to improve the efficiency of civilian law enforcement by giving it to the benefit of military technologies, equipment, information, and training personnel.  These interests can and have been accommodated by Acts of Congress to the overriding interest of preserving civilian government and law enforcement.  

5.  At the time of this case, congress had prohibited the use of the military to execute the civilian laws, except when expressly authorized.  And it had placed specific limits on the President’s power to use the national guard and military in emergency situations.  Exceptions on page 768.

6.  Congress has acted to establish reasonable limits on the president’s use of military forces in emergency situations, and in doing so has circumscribed whatever, if any, inherent power the president may have had absent such legislation (citing Youngstown).  

7.  If the use of military personnel is both unauthorized by any statute, and contrary to a specific criminal prohibition, and if citizens are seized or searched by military means in such a case, we have no hesitation in declaring that such searches and seizures are constitutionally unreasonable.  We do not mean to say that every  search or seizure that violates a statute of any kind is necessarily a violation of the 4th amendment.  But the statute prohibiting the conduct engaged in by Ds here is not just any Act of Congress.  It is the embodiment of a long tradition of suspicion and hostility towards the use of military force for domestic purposes.

8.  P’s 4th amendment case therefore must stand or fall on the proposition that military activity in connection with the occupation violated the Posse Comitatus Act.

9.  Standard for determining whether a violation of the PCA had occurred: Were military personnel used by the civilian law enforcement officers in such a manner that the military personnel subjected the citizens to the exercise of military power which was regulatory, proscriptive,  or compulsory in nature, either presently or prospectively?

10.  Laird v. Tatum: This case involved a claim that 1st amendment rights were chilled by the existence of a data-gathering system maintained by Army Intelligence, a system described by Ps in that case as involving the surveillance of lawful civilian political activity.  SC rejected this claim on the ground that no justiciable controversy existed.  It held that the mere existence of this challenged data-gathering system infringed no rights of plaintiffs, since there had been no showing of objective harm or threat of specific harm.

♦ Military involvement, even when not expressly authorized by the constitution or a statute, does not violate the PCA unless it actually regulates, forbids, or compels some conduct on the part of those claiming relief.  A mere threat of some future injury would be insufficient.

11.  SC held that an unauthorized action by a military officer can be “unreasonable” under the 4th amendment even though the same thing, if done by a civilian official, would not….But SC did not agree with the proposition that an action by a military officer can violate the 5th amendment even though exactly the same thing, if done by a civilian or federal official, would not.  


C.  Elements of a Posse Comitatus Act Violation
1.  To the “regulatory, proscriptive, or compulsory” standard set forth, we may add criteria from other cases: whether there was “direct, active” use of  the military in civilian law enforcement; whether the use of the army or air force pervaded the activities of the civil law enforcement officers.

2.  The PCA may be inapplicable when the primary purpose of armed forces involvement is to enforce the Uniform Code of Military Justice or to achieve some distinctly military goal, and the benefits to civilian authorities are merely incidental, as when the military has concurrent jurisdiction over crimes committed in the civilian community.

D.  Judicial Remedies for Violations: a defense to charges under other criminal statutes; evidence obtained was inadmissible at trial, but courts have consistently refused to exclude such evidence in the absence of widespread and repeated PCA violations; damages.

E.  Statutory Exceptions
1.  Use of Militia and Armed Forces to Enforce Federal Authority: Whenever the President considers that unlawful obstructions, combinations, or assemblages, or rebellion against authority of US, make it impracticable to enforce the laws…

2.  Interference with State and Federal Law: take necessary measures to suppress, in a State, any insurrection, domestic violence, unlawful combination, or conspiracy if it opposes or obstructs execution of the laws of US or impedes the course of justice under those laws.

3.  Proclamation to Disperse: President must give a proclamation to immediately disperse.

4.  Statute that directs federal agencies (including the DoD) to assist the Secret Service in the performance of its protective duties.

5.  Statute approving military assistance in enforcing a prohibition on the unauthorized possession or use of nuclear materials.

6.  9/14 Resolution: Does the resolution provide a statutory exception to the PCA, permitting military assistance to law enforcement?  If so, are there any limits to such assistance?

F.  Military Surveillance and Free Expression (Laird v. Tatum): Dissenter said that the act of turning the military loose on civilians even if sanctioned by an Act of Congress, which it has not been, would raise serious and profound constitutional questions.  Possible violation of the PCA was mentioned only in passing.
♦A Defense Department regulation provides for a wide range of military surveillance, intelligence gathering, and searches, as well as assistance to civilian law enforcement agencies, in accordance with EO 12,333, but with special emphasis given to the protection of the constitutional rights and privacy of US persons.

G.  Military Responsibility for “Homeland Security”
1.  No other agency of government has the equipment, training, and experience in the use of force that the Defense Department does, although some worry that such force may not be sufficiently refined for use at home.  No other agency has such a durable communications system.  And no other agency, especially if the NG is counted among its forces, is so widely dispersed around the country in places where its services may be urgently needed.  

2.  In one of the exceptions to PCA, president is given wide latitude to use troops for almost any purpose in the aftermath of a terrorist attack.  The military may turn over to law enforcement officials any information collected during the normal course of military operations.  Treating any site as a crime scene, this measure could allow troops to assist in gathering evidence for criminal prosecution, although a related provision bars any “direct participation” by military personnel in a “search, seizure, arrest, or other similar activity” unless otherwise authorized by law.

3.  One expert has argued that the use of the military as a posse comitatus and use in event of civil disturbance are fundamentally different, and that the terms “civil disturbance” and “terrorism,” as we use them today, are worlds apart.

4.  Constitutional Authority to Use the Military: PCA includes an exception for circumstances expressly authorized  by the Constitution.  DoD regulations refer to 2 constitutional exceptions to the PCA based upon the inherent legal right of the US government:

a.  to insure the preservation of public order and the carrying out of governmental operations within its territorial limits, by force if necessary (emergency authority to prevent loss of life or wanton destruction of property and restore government functioning and public order);

b.  for protection of federal property and functions.

♦ One observer asserts that “no statute – including the PCA – purports to deny, limit, or condition the President’s authority under Article II of the Constitution to use the military in such homeland defense roles as he may see fit and circumstances of a WMD attack may necessitate.”  Moreover, “Congress could not deprive the President of his inherent constitutional authority to respond to a serious domestic emergency, even if that were its intent.”

II.  Standing

♦ Article III: extends the potential judicial power to certain categories of cases that could present national security issues.  

A.  Ange v. Bush
a.  Political Question Doctrine: all three claims share one common denominator: the Constitution’s allocation of war powers among the executive and legislative branches.  If the court were to rule on P’s claims, it would have to determine precisely what allocations of war power the text of the constitution makes to the executive and legislative branches.  The judicial branch cannot make a determination pursuant to the separation of powers principles embodied in the court’s equitable discretion and in the political question doctrine.  (see Baker v. Carr)  Primary among the conditions are the textually demonstrable constitutional commitment of the war powers to both political branches and the respect due the political branches in allowing them to resolve this long-standing dispute over the war powers by exercising their constitutionally preferred powers.  The judicial branch is neither equipped nor empowered to intrude into the realm of foreign affairs where the constitution grants operational powers only to the two political branches and where decisions are made based on political and policy considerations.

b.  Ripeness: Even if this case is a justiciable political question, it would be dismissed as not ripe for judicial review.  The court simply cannot draw the conclusion the P requests.  The claimed threat of harm is simply too speculative.  The court believes that even the President does not and cannot know what events will develop.  Contributing to this conclusion of ripeness is the fact that P requests this court to consider activities that are integrally involved with this nation’s conduct of foreign affairs – a realm into which the judicial branch, and, to a lesser degree, the legislative branch, traditionally defers to the executive branch (Curtiss-Wright).  The discretion afforded the president in foreign affairs does not apply to domestic affairs (Steel Seizure).  


B.  Dellums v. Bush
a.  Political Question: If the Executive had the sole power to determine that any particular offensive military operation, no matter how vast, does not constitute war-making but only an offensive military attack, the congressional power to declare war will be at the mercy of a semantic decision by the Executive.  Such an “interpretation” would evade the plaint language of the constitution, and it cannot stand.  Mitchell stands for the proposition that courts do not lack the power and the ability to make the factual and legal determination of whether this nation’s military actions constitute war for purposes of the constitutional War Clause.  The court must instead look at the particular question posed in the case.

b.  Standing: The 2-part test: The plaintiff must allege: (1) that he personally suffered actual or threatened injury, and (2) that the “injury fairly can be traced to the challenged action and is likely to be redressed by a favorable decision.”  The court must accept as true all material allegations of the complaint and must construe the complaint in favor of the complaining party.

(1) members of congress plainly have an interest in protecting their right to vote on matters entrusted to their respective chambers by the Constitution.

(2) When future harm is alleged as injury-in-fact, the P must be able to allege harm that is both real and immediate not conjectural or hypothetical.  Yet that P does not have to wait for the threatened harm to occur before obtaining standing.  It needs to be more than unadorned speculation.  Ps have  adequately alleged a threat of injury in fact necessary to support standing.



c.  Remedial Discretion: for congressman (p. 153)

d.  Ripeness: As a matter of the deference that is due to the other branches of government, the Judiciary will undertake to render decisions that compel action by the president and congress only if the dispute before the court is truly ripe, in that all the factors necessary for a decision are present then and there.  The principle that the courts shall  be prudent in the exercise of their authority is never more compelling than when they are called upon to adjudicate on such sensitive issues as those trenching upon military and foreign affairs.  Judicial restraint must be even further enhanced when the issue is one on which the other two branches may be deeply divided.  


(1) Actions by the congress: might explicitly authorize such action.


(2) Actions by the executive: might change policy after poor public opinion.


C.  Standing to Sue

1.  The law of standing has constitutional  and prudential components.  The prudential limits may be modified or abrogated by congress.

2.  Citizen Plaintiffs: While congress may express its intention to allow citizens to sue to vindicate interests protected by statute, statutory grants of standing do not excuse a plaintiff from proving the constitutionally requisite injury in fact.  The P does not have standing merely because as a citizen of the US he has an interest in seeing the Government act constitutionally.  Standing to sue may not be predicated upon an interest of the kind alleged here which is held in common by all members of the public, because of the necessarily abstract nature of the injury all citizens share.  But standing is not be denied simply because many people suffer the same injury.  That would allow the most injurious and widespread Government actions could be questioned by nobody.

3.  Zone of Interests: When Ps sue to enforce statutory rights, the court will inquire whether the interest sought to be protected by the complainant is arguably within the zone of interests to be protected by the statute.  The test denies a right of review only if the P’s interests are so marginally related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that congress intended to permit the suit.

4.  Taxpayer Standing:  This doctrine is extremely limited and can only be invoked to challenge Establishment Clause violations when the allegedly unconstitutional action was authorized by congress under the taxing and spending clause.  A taxpayer will have standing consistent with Article III to invoke federal judicial power when he alleges that congressional action under the taxing and spending clause is in derogation of those constitutional provisions which operate to restrict the exercise of the taxing and spending power.

C.  Use of the National Guard


1.  Bissonette v. Haig



a.  Background: Posse Comitatus Act of 1878.  Plaintiffs claim was violated here.
b.  Plaintiffs make 3 sets of claims.  4th amendment claim: unreasonably searched, seized, and confirmed by military (unreasonably by reason of the military).  Balance individual privacy interests and governmental interests:

(1) Individual privacy interests:
(a) Fear of military rule (“junta”): pretty extreme, because our military has been consistently obedient to civilian authority.  But historically this is the way power has changed in other societies.  If we open up a civilian society to a military authority, they will likely take over – that is the fear.
(b) Inappropriate/Incompetency for civilian law enforcement: presumably their rules of engagement are different: their mission is to use as much power is necessary to achieve their goals.  Don’t need to use force as a last resort, so they might overreact.  NG fired on Kent State students; shot a rancher on reservation (but these are probably not the norms).  
(c) Chilling effect of having unformed, heavilty-armed military carrying out civilian law enforcement instead of police officers accountable to a political appointee.
♦ These 3 are the concerns that need to be outweighed by governmental interests.




(2) Governmental interests:
(a) Effectiveness/Efficiency: whatever they do, they’ll do well given enough time.  The more emergency the situation, the more necessary they are.
(b) Order: how do you strike the balance?  Court looks to the Act as a guideline as to how the balance should be struck.  
(i) Even if there were no Act, then there might be claim: The constitution itself might have a limitation itself on the military.
(ii) How does the Act strike the balance?  Not an absolute prohibition on use of the military in civilian situations, it prohibits coercive power.  Question is whether the military personnel subjected the citizens to the exercise of military power which was regulatory, proscriptive, or compulsory in nature, either presently or prospectively.  Mere threat of some future injury would be insufficient.  Logistical surveillance and giving advice doesn’t violate the Act.
(iii) 4th amendment itself views coercive activity more skeptically than other kinds of military involvement, coercive actions.
(3) Image of American solidiers enforcing civilian laws (Civil/private interests).  Were Framers concerned about this?  Yes, Amendment about housing soldiers.  President is the commander in chief (civilian chief).  Declaration of Independence: Pissed off at the king for using the military to violate people’s rights.  Congressional power over military spending.  Congress statutes limiting military power in civilian law.  Supreme Court decisions.
(4) Culturally, are we willing to let the army out of its box?  NO.  Inherently unreasonable, unless there is a dam, good reason.  To maintain order?  Police can do this.  Suppress insurrection or attack.  Maybe improving efficiency and effectiveness to civilian law enforcement, if it is done in a subordinate role (“can I help you role?”).
c.  Court read these restrictions into the Posse Comitatus Act: must be read to include the concerns of the framers about the unrestricted use of force in violent means of enforcing laws, without congressional authorization (might determine that it is necessary).  
(1) But this is a 4th amendment claim, so it’s about reasonableness:  Military roadblocks were unreasonable.  Surveillance of the sky – maybe.  If they don’t conjure up military in full force against civilians and not intimidating might be okay and not chilling.
(2) If we took the Act off the board, would this case be decided differently?  Probably not, because it is a 4th amendment claim.  You could say that the Act just codified what was required under 4th amendment.  It’s more unreasonable when military used to block roads instead of police (the claim of the plaintiffs here).  The concern is the use of military power, not the military itself.  
d.  Act criminalizes the use of the military, so you could sue Rumsfeld if you follow the literal reading of the Act.
e.  The equation might change if it involves a non-federalized National Guard.  State law would apply.
f.  What about the express exceptions by Acts of Congress in the Act (p. 773)?  

(1) States of emergency

(2) War on Drugs: expressly authorized by statute.  This comes closer to what we’re concerned about.  Border interdictions.  BUT statute forbids use in search, arrest, seizure, or other similar activity.  Navy wasn’t included originally in Act, but regulations of DoD prohibit this.
(3) Insurrections: original exceptions from the start.
(4) § 332 authorization of president: Interference with judicial proceedings (e.g., KKK in late 19th century); break up strikes; desegregation events (president invoked this set of statutes to federalize NG and bring in federal troops).  The president just can’t do it: § 334: he has to read them the “Riot Acts.”  He has to proclaim and call publicly for the groups to disperse.
(5) Military can be called out to assist Secret Service: called out to help out riots in 1968 in Chicago.
g.  Suppose that the president has no statutory authority: not sure that the express constitutional authority would qualify here – depends on the situation.  Congress might have occupied the field (p. 768: congress circumscribed whatever, if any, inherent power the president may have had absent such legislation).
h.  The Nagel case: this is an emergency situation: government sends out agent to protect judge.  But this case didn’t deal with a situation when congress might have occupied the field.
i.  Government also argues that the president has the power to protect federal installations, even without statutory authority.  Nagel would be good authority for this proposition (inherent authority in president in absence congressional authority).
j.  President might have authority to make sure the mail is delivered (federal power).
VII.  SECRET TRIALS
♦ New National Security/Military Necessity Privilege
A.  Background: The National Security Act of 1947 expressly denied the CIA “police, subpoena, or law enforcement powers or internal security functions.”  This prohibition reflected perhaps a sense of the incompatibility between the missions of law enforcement and intelligence, especially between public criminal prosecution and clandestine intelligence collection.  In 1996 Congress for the first time authorized the intelligence community, “upon the request of a US law enforcement agency, to collect information outside the US about individuals who are not US persons…notwithstanding that the law enforcement agency intends to use the information collected for purposes of a law enforcement investigation or counterintelligence investigation.”

B.  A government-initiated judicial or quasi-judicial proceeding against alleged terrorists or their supporters may involve such information in several ways.  

1.  First, the government may itself need to use information obtained by classified intelligence sources and methods as evidence against a suspected terrorist or other criminal.  It may then have to decide whether to proceed and release that evidence into the public trial record, unless the law permits it to use secret evidence.  Some immigration procedures have been interpreted to permit the government to rely on secret evidence.

2.  Second, a defendant may seek to discover classified information or to use such information which is already in her possession.  In criminal cases, she may use her constitutional, statutory, and rules-based rights of limited discovery to seek information which is classified.


C.  Using Secret Evidence Against Terrorists and Their Supporters


1.  American-Arab Anti-Discrimination Committee v. Reno (9th Cir. 1995)
a.  Aliens who reside in this country are entitled to full due process protections under the 5th Amendment.  Here, Aziz is a Saudi national residing (quasi-studying) in the US for four years.  It does not make a difference here if he were a US citizen.  He would have the same rights.  The government here and there contends that the reliance on undisclosed information to determine legalization satisfies the demands of due process.

b.  The Matthews Balacing Test: SC explained that the process constitutionally due before the government deprives a person of life, liberty, or property is determined by balancing: (1) the private interest that will be affected by the government action; (2) the risk of erroneous deprivation of that interest through the procedures the government is using, as well as the probable value of additional or substitute procedures; and, finally, (3) the government’s interest in the action and in avoiding the additional  administrative or fiscal burdens which additional or substitute procedures would impose.

(1) The Private Interest Affected: Aliens who have resided for more than a decade in this country have a strong liberty interest in remaining free.  Here, the alien’s residence has only lasted for four years, but the interest being deprived is substantial: imprisonment for terrorist activity.

(2) The Risk of Erroneous Deprivation and Value of Safeguards: One would be hard pressed to design a procedure more likely to result in erroneous deprivations.  Without any opportunity for confrontation, there is no adversarial check on the quality of the information on which the government relies.  The plea that evidence of guilt must be secret is abhorrent to free men, because it provides a cloak for malevolent, the misinformed, the meddlesome, and the corrupt to play the role of informer undetected and uncorrected.  

(a) Green v. McElroy: “Certain principles have remained relatively immutable in our jurisprudence.  One of these is that where governmental action seriously injures an individual, and the reasonableness of the action depends on fact findings, the evidence used to prove the Government’s case must be disclosed to the individual so that he has an opportunity to show that it is untrue.”

(b) Fairness: Fairness can rarely be obtained by secret, one-sided determination of facts decisive of rights.  It is therefore the firmly held main rule that a court may not dispose of the merits of a case on the basis of ex parte, in camera submissions.  The very foundation of the adversary process assumes that the use of undisclosed information will violate due process because of the risk of error.  There is an exceptionally high risk of erroneous deprivation when undisclosed information is used to determine the merits of the admissibility inquiry.

(3) The Governmental Interest: The desires to prohibit the defendant whom it perceives to be a threat to national security from remaining free in the United States while protecting its confidential sources involved in the investigation of terrorist organizations.  Unlike this case, we have evidence from government that this individual alien threatns national security.  In that case, the government had other options.  Here, if the government deports the alien, he is still free to commit terrorist acts elsewhere.  As the government has a legitimate interest in protecting its confidential investigations, it has also demonstrated a strong interest in our case in accomplishing its goal of protecting its information while prosecuting this alien.

(a) States Secrets Privilege: Although the courts have allowed the Government to keep certain information confidential, the exceptions to full disclosure are narrowly circumscribed.  The failure to disclose information prevents its use in the adversary proceeding: the effect of upholding the privilege is that the evidence is unavailable, as though a witness had died.  Even in those rare cases when the privilege operates as a complete shield to the government and results in the dismissal of a plaintiff’s suit, the information is simply unavailable and may not be used by either side.  Question is whether government is using this as a sword or a shield.  

(4) Holding: Because of the danger of injustice when decisions lack the procedural safeguards that form the core of constitutional due process, the Matthews balancing suggests that the use of undisclosed information in adjudications should be presumptively unconstitutional.  Only the most extraordinary circumstances could support one-sided process.
2.  Justice Black: “No nation can remain true to the ideal of liberty under law and at the same time permit people to have their homes destroyed and their lives blasted by the slurs of unseen and unsworn informers.  There is no possible way to contest the truthfulness of anonymous accusations.  There is not possible way to contest the truthfulness of anonymous accusations.  The supposed accuser can neither be identified nor interrogated.  He may the most worthless and irresponsible character in the community.  What he said my be wholly malicious, untrue, unreliable, or inaccurately reported.  In a court of law the triers of fact could not even listen to such gossip, much less decide the most trifling issue on it.”


D.  The Classified Information Procedures Act
1.  CIPA Framework: CIPA provides for pretrial procedures to resolve questions of admissibility of classified information in advance of its use in open court.  The defense must file a notice briefly describing any classified information that is “reasonably expects to disclose or to cause the disclosure of” at trial.  The prosecution may request an in camera hearing for a determination of the “use, relevance and admissibility” of the proposed defense evidence.  If the Court finds the evidence admissible, the government may move for, and the Court may authorize, the substitution of unclassified facts or a summary of the information in the form of an admission by the government.  Such a motion may be granted if the Court finds that the statement or summary will provide the defendant with “substantially the same ability to make his defense as would disclosure of the specific classified information.”  If the Court does not authorize the substitution, the government can require that the defendant not disclose classified information.  However, under § 6(e)(2), if the government prevents a defendant from disclosing classified information at trial, the court may: (A) dismiss the entire indictment or specific counts; (B) find against the prosecution on any issue to which the excluded information relates, or (C) strike or preclude the testimony of particular government witnesses.  Finally, the CIPA requires that the government provide  the defendant with any evidence it will use to rebut the defendant’s revealed classified information evidence. 

2.  Constitutionality of CIPA
a.  Defendant’s Privilege Against Self-Incrimination: Defendant still has an option of not testifying.  CIPA merely provides a mechanism for determining the admissibility of classified information so that classified information is not inadvertently disclosed during open proceedings.  CIPA id designed to “assure the fairness and reliability of the criminal trial” while permitting the government to “ascertain the potential damage to national security of proceeding with a given prosecution before trial.”  SC: “it is obvious and unarguable that no governmental interest is more compelling than the security of the Nation.”
b.  Defendant’s Right to Confront and Cross-Examine Witnesses: The Confrontation Clause does not guarantee the right to undiminished surprise with respect to cross-examination.  CIPA merely requires that the defendant identify the classified information he reasonably intends to use.

c.  Defendant’s Right to Due Process: Due process is only denied where the balance of discovery is tipped against the defendant and in favor of the government.  In Lee, the balance was not one-sided.  The government agreed to allow defendant access to all classified files at issue in the indictment.  The government must also produce all discoverable materials before the defense is required to file a notice.  The government must reveal details of its case so as to give the defense fair notice to prepare for the hearing.  The government must also comply with Rules of Criminal Procedure and Brady.

3.  Greymail: SC in Reynolds: “it is unconscionable to allow the government to undertake prosecution and then invoke its governmental privileges to deprive the accused of anything which might be material to his defense.”  This creates the “disclose or dismiss” dilemma.

4.  Defendant’s Discovery in Criminal Cases: SC has held that the prosecution must disclose evidence that is favorable to defendant and “is material either to guilt or to punishment.”  Brady.  Specific defense request thus require the prosecution to turn over all exculpatory evidence, which may include classified information in national security prosecutions.  Jencks Act requires the prosecution to produce statements in its possession by witnesses who have testified on direct examination at trial, in order to facilitate cross-examination by the defense.  FRCP 16(a)(1) permits criminal defendants to discover their own statements, as well as documents and tangible objects in the possession, custody, or control of the government which are material to defendant’s defense, intended for use by government as evidence, or were obtained from or belong to the defendant.  Here again, the documents or tangible objects might included classified information, or their disclosure might reveal intelligence courses and methods.

a.  Of course intelligence agencies may hold back classified information or sources and methods and only provide unclassified information to the prosecution.  The cases are neither clear nor consistent, but in general they hold that “federal discovery obligations extend to those government agencies that are so closely aligned with the prosecution of a specific matter that justice requires their records be subject to the respective discovery obligations.”  It becomes aligned when it becomes actively involved in the investigation or the prosecution of a particular case.  The FBI’s role must first “exceed the role of providing mere tips or leads based on information generated independently of the criminal case.”

5.  CIPA and Discovery: CIPA permits the government to argue ex parte against discovery of classified information, but it does not purport to change discovery standards.  Nevertheless, some courts and commentators have read it to narrow defendant’s right or balance them against governmental interests.

6.  CIPA: Disclose or Dismiss: If AG decides against disclosure, the court may dismiss all or part of the indictment, find against the government on an issue to which the withheld information relates, or strike testimony.  In deciding among these alternatives, the court is not supposed to balance interests, but instead to take whatever action is necessary “to make the defendant whole again.”

II. Closed Hearing on Sealed Briefs
A.  “Special Interest” Cases: Persons who have connections with terrorists or have information about terrorist activities (innocent or guilty knowledge).  Both subject to the closure rule.   Government may take them off the docket so you don’t know how many of them are out there.  But D and his lawyer, can go to press, so there’s free flow of information.  Unless D is a loner and can’t afford a lawyer, the people are aware that the proceeding is moving forward.

B.  What is the right of the special interest respondent to have an open hearing?  Due process: prevent abuse, mistake, etc.  Media check on qualify of justice.  People behave better in public.

C.  Can the government close the hearings?  Richmond Newspapers 2 Prong Test:

1.  Experience: whether the place and process have historically been open to the press and general public.  First Amendment right of access to criminal trials stemmed from an “uncontradicted history, supported by reasons as valid today as in centuries past.”
2.  Logic: whether public access plays a significant positive role in the functioning of the particular process in question.

a.  Public access acts as a check on the actions of the government by assuring that the proceedings are conducted fairly and properly.

b.  Openness ensures that government does its job properly; that it does not make mistakes.

c.  The cathartic effect of open criminal/terrorist trials cannot be overstated after the devastation of 9/11 and the massive investigation that followed.  They serve a “therapeutic” purpose as outlets for “community concern, hostility, and emotions.”  It is important for the public, especially those who feel “targeted” by the government after 9/11, to know that even during these sensitive times the government is adhering to the rules of criminal procedures and respecting individual rights.

d.  Openness enhances the perception of integrity and fairness: “The value of openness lies in the fact that people not actually attending trials can have confidence that standards of fairness are being observed; the sure knowledge that anyone is free to attend gives assurance that established procedures are being followed and that deviations will become known.”

e.  Public access ensures that “the individual citizen can effectively participate in and contribute to our republican system of self-government.”  “A major purpose of the 1st amendment was to protect the free discussion of governmental affairs.”

♦ Do we consider the flipside?   Circuits are split as to whether government’s reasons enter into logic equation.



3.  Strict Scrutiny (only applies if prongs are satisfied)

a.  Compelling Governmental Interests: The anti-terrorism investigation certainly implicates a compelling interest: prevent public identification of individuals associated with detainees; maintain incentive to cooperate; reveal knowledge and progress of investigation; and mosaic argument.

b.  Narrowly Tailored: In cases where partial or complete closure is warranted, there must be specific findings on the record so that a reviewing court can determine whether closure was proper and whether less restrictive alternatives exist.  The court is determining this on a case-by-case basis, so it seems to be narrowly tailored.  Could the problem be solved by keeping information confidential through protective orders or in camera review?  Despite the closed hearing and sealed briefs, the information might still be disclosed to the public through the detainees themselves or their counsel (under-inclusive).  The proceedings cannot be closed unless specific, on the record findings are made demonstrating that closure is essential to preserve higher values and is narrowly tailored to serve that interest (over-inclusive).  The mosaic argument could be used in any proceeding, even criminal.  To assert national security, the government must prove the necessity of closed hearings on a case-by-case basis.  Here, that requirement seems to be satisfied.


♦ Speedy trial crap if not citizen matters.

III.  Military Commission
A.  Background: The military commission: a group of officers who sit and hear the case; jury and judge.  Their rules are whatever they come up with.  Bush Administration is quite generous, but there is no requirement that they be that way.  You might want to use a military commission because: (1) you are dealing with classified information or (2) practical necessity (in the battlefield, evidentiary problems, etc.).  Historically, they have been used in the field to try spies, saboteurs, and others who violate the laws of war, and in occupied territories to try common crimes as well (violations of the law of war or trying unlawful combatants).  

B.  Ex Parte Milligan
1.  Arguments that said rights have been violated: right to be tried by a jury; indicted by a grand jury; right to due process; right to be tried in an Article III court.

2.  Is there a military necessity in Oregon to warrant a military commission?  NO.  You should try him in a regular fashion.  People in similar situations were tried in civilian courts (adequate at the time).  The 4 concurring justices said that if congress judged that there was a military necessity in OR to warrant a military commission, then it lawfully could set one up.

3.  While courts are open and functioning, outside the battlezone, the President does not have authority to use military detentions (“Open Court Rule”).  The law of war allows you to keep enemy combatants, but not try them.


C.  Ex Parte Quirin
1.  Habeas Corpus: SC moved right by the issue of whether it has jurisdiction to consider the authority to consider this habeas corpus petition.  You cannot cut off that right unless the matter involves an alien who acted abroad, etc.

2.  Authority for Military Court: 
a.  Articles of War issued by Congress.  SC looks first to this congressional authorization (seems like an express authorization).  But sabotage wasn’t a crime listed.

b.  Article 15: savings clause.  What we’ve created in this act doesn’t take away what jurisdiction these military courts have (jurisdiction to try cases about the law of war).

c.  This case didn’t decide whether you need congressional authority to have commissions.  But do you have to have an authorized war without congressional approval?

d.  SC didn’t decide whether CIC power allows this in time of war.  This is a congressionally-authorized war.  If it’s a CL war, can congress override it and regulate the use of military commissions: express authority to define and punish the law of nations; in authorizing the war itself, they can lay down regulations; and congress can make rules and regulations with regards to how the military conducts (its courts and commissions).  Little v. Green: congress needs to be explicit in its authorization when it’s departing from traditional rules and norms.

e.  If congress hasn’t done anything, then the president would seem to have authority by default to regulate under an authorized war.  Some people would argue against this.

3.  Holding: SC found that the president was authorized to use military commissions.  Sabotage, espionage, etc. violate the law of war. 

4.  Once you concluded that they are properly under military jurisdiction, then the court decided that the 5th and 6th amendments do not apply.  When you are prosecuted and detained under the law of war, you are operating in an alternative universe when you are operating in this universe, many of the bills of rights do not apply.  Enormous weight given on the gate-keeping decision here.


D.  Distinguishing the Two Cases



1.  US citizens vs. non-citizens.  Citizenship doesn’t matter if military necessity exists.
2.  Whether war was declared.  Troops might be “enemies.”  Formal authorization empowers the president to enforce the law of war.  The president was authorized to do everything in his power to win the war.  The enemy was identified and made clear who was to be subject to detention and military commission.  Duration of the president’s war authority is known because we know when a war is over when there’s a declaration of war.  It’s not always clear when law has been authorized in other ways.

3.  Whether person picked up in the battlefield is important.


E.  This could be an invasion of an Article III Court.
♦ unlawful enemy combatants could be tried by commission, but colorable argument says that this is only case (can’t say protect secret evicence).  Consider this before doing this.

♦ citizenship: Military Order = doesn’t matter.

♦ § 4001 in Hamdi.
A.  FISA Decision: infusion of secret information in the law enforcement process (might never qualify as evidence at trial).  Wall of separation is down.
B.  Problem for government: How do you make use of that in immigration proceeding or in a criminal proceeding without compromising sources of information?  They have traditionally been open.  Prosecutors worry that they have secret evidence pointed against individual immigrant: has a few options.  
1.  Decline prosecution: Post-9/11 not really an option.  Indefinite detainment could be justified; not clear that you have to reveal evidence to anybody.  U.S. Att. Guidelines: Not always a go.
2.  Try them in public (in a broad sense): immigration or civilian criminal courts.  Using secret evidence.  Intuitive problem: it would be unfair to try someone on evidence he can’t see (Green v. McElroy).
3.  Try them in secret: you don’t have the public watching it or learning from it.  This is the concern in the embassy bombings case – terrorists stopped using certain phones after this case.  But you could have protective order: public wouldn’t see it, but lawyer would.
4.  Try them in a military commission: we write the rules for the military commission.  We could say that you could use secret evidence.  These rules are not that draconian (actually procedurally protective), but do have option of using secret evidence.

C.  American-Arab Anti-Discrimination Committee v. Reno (9th Cir. 1995)
1.  Background: Seeking last step towards citizenship.  Ds were denied immigration status based on secretive status.
2.  Why isn’t the statute dispositive?  This isn’t an exclusion case – they are already here, so it’s a deportation hearing.  If you haven’t come here yet, you don’t have the full BoR rights (5th amendment).  You don’t have statutory rights (hearing by AG).  This doesn’t suffice to use secretive evidence.
3.  What are they entitled to?  The 5th amendment has procedural due process.  Matthews v. Eldridge: what process due to you for deprivation of property and life if you meet certain status.  Balancing private interests at stake, the public interests, and risks of erroneous deprivation (done on an ad hoc basis).
4.  What are the consequences of putting into secret/confidential information into the trial process?  Keeping the information secret from the immigrant/defendant.  Aappropriate test whether evidence can be kept from the immigrant but used against him in immigration hearing: Matthews v. Eldridge is the right way to go ( He’s entitled procedural due process.
a.  Private interest: status legalized, so he doesn’t have to worry.  This is given by statute: these laws are rife with discretionary authority to AG, but this is not one that’s left to the discretion of immigration authorities.  Private interest is a statutory entitlement; maybe not as strong as a deportation interest.
b.  Government interest: there’s probably a terrorist link; information of bad conduct.  Knowing it would risk disclosing the sources from which it came (sources of information).  You should be aware of those interests used in such a broad claim; make sure it is fine tuned.  
c.  Tiebreaker: what is the risk of inaccuracy?  
(1) What would additional procedures do in this case (disclosure of classified information)?  It’s not enough to know that you’ve been accused of terrorist, but you have prove that you’re not a terrorist which is tough (that’s an accusation, not evidence).  High risk of inaccuracy because he has no effective response without knowing some of the particulars (assets, associational information (same city, flight, etc.); hearsay (that’s what intelligence is) – usually won’t be allowed in at trial (FRE)).  This file is likely to contain a mixed bag of stuff.  It could be cross-examined by the person it is being used against and likely shot down.  Sometimes basic error that could be improved by getting a better translator.  A lot of hearsay (sometimes from bitter ex-wives).  There are also cultural differences .
(2) What would additional procedures could be done that fall short of disclosure?  
(a) Provide a summary of the information: court in camera reviews if it is sufficient; deals with exculpatory evidence in CIPA.  But what happens if he doesn’t think it is good enough?
(b) Require the government internally use a competent interpreter: not clear that this will solve everything – problem could be at intake.
(c) Independent trier of fact with expertise in this field: but government claims to have already had a second check.
(d) Show it to the defendant, but close the proceedings: not good to gov’t because D knows it, but does deal with the issue of others knowing it.
5.  Court said that the use of classified information in this kind of setting is presumptively unconstitutional, absent some kind of special reasons.

D.  Closing the Hearings to the Public


1.  Detroit Free Press v. Ashcroft (2002)
a.  Who are “special interest” cases?  Persons who have connections with terrorist or have information about terrorist activities (innocent or guilty knowledge).  Both subject to the closure rule.  Government takes them off the docket so you don’t know how many of them are out there.  But D and his lawyer can go to press, so there’s free flow of info.  Unless D is a loner and can’t afford a lawyer, the people are aware that the proceeding is moving forward.
b.  What is the right of the special interest respondent to have an open hearing?  Probably same procedural due process grounds as a immigrant in the above case: prevent abuse, mistake, etc.; media check the quality of justice; and people behave better in public.
c.  Government argued that it had plenary power of immigration proceedings and can do anything it wants.
(1) Substantive vs. Non-Substantive: (1) substantive (who comes and goes) = deference and (2) non-substantive (how they decide it) = less deferential.
(2) Zadvydas court case: terrorist exception.  It’s dictum and applied to a small segment of particularly dangerous individuals.  Here, we don’t know how many people are considered special interest.  There are still constitutional limits.  This case itself and the case it involves both involve segments of the community that have been identified by statute.  Here, the executive decided this label.  We don’t know what standard, if one exists, that DOJ used.  We might need a statute here and deference would be granted for an executive policy determination.



d.  Can they close the hearings?
(1) Richmond Newspapers case: not entirely sure how the test works.  2 prongs to determine whether there is a First amendment right of access:
(a) Experience of public access to particular government proceeding; how much public access has historically been permitted.
(b) Logic: what positive contribution does public access make to the function of the particular governmental process.  If 1st amendment applies, then is the law narrowly tailored to an important government interest.
♦ Question in these two cases is over when does strict scrutiny apply (2 prongs satisfied?)?  If one prong fails, then there is no strict scrutiny (but not sure).




(2) 2 Prongs
(a) Experience: deportation hearings have only been closed rarely for child abuse cases, but usually been opened.  In 1964, statute said that deportation hearings have been usually open.  3rd circuit said that this is not long enough (criminal trial has been since the founding).  Statutory presumption has only been 40 year old.  But anytime a government holds a quasi-judicial hearing, it is usually open, unless given a stated reason.
(b) Logic: is there any positive significant reason for access.  It’s a check on mistakes by the government; ineptitude.  Acting in public makes you more cautious.  It’s a substitute for other checks (no jury, no right to appointed counsel provided by government, etc.).  In a criminal court, there’s a “therapeutic” reason.  Participation in the government process ( better to participate in government rather than have them do it to us.
(i) Do we consider the flipside?  Circuits were split.  Detriments are same as government reasons earlier.  Is a blanket rule better to serve government interests?
AND I’M SPENT.
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