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· Does Pres have authority [to do whatever he’s doing?]

· Power committed by constitution?

· CinC power?

· Has Congress occupied field? If so, he can’t contradict. (Little v. Barreme), p 5
· Has Pres acted outside his constitutional power?

· If so, it’s unconstutitional; if not, have to consider if action disrupts fxn of other branches. (Public Citizen v. USDOJ) p 4

· Foreign relations power?

· Pres has inherent authority in area of foreign affairs. Congress can delegate authority to pres w/r/t foreign affairs.  “sole organ.” Case used to justify Pres conduct of secret activities and conduct secret negotiations that further foreign policy goals of US. (Curtis-Wright) p 4

· Note ( Congress specifically delegated the authority to the Pres.

· Emergency power?
· Take care clause implied a power for Pres to take certain actions without statutory authority. (In Re Neagle) p 6

· If Congress says nothing (as in Neagle), Pres can do what he feels necessary under implied emergency powers.  If they speak, Pres can’t ignore express mandate of Congress. (Neagle), p 6 

· Pres has power to meet and respond to a crisis by whatever means necessary. (Prize Cases) p 6
· Has Congress already occupied the field? 

· Steel Seizure, Pres can only act if Congress hasn’t occupied; otherwise he has to follow statute; See Jackson’s 3 areas of Pres power. (p 3)

· Did Congress lawfully delegate away power to Pres?

· Curtis-Wright – Can delegate in area of foreign affairs,  but must provide some standards. p 4
· Congress can delegate loosely and broadly in area of foreign affairs. (Lichter) p 12

· Congress can delegate freely, but if delegation authorizes denial of a constitutional right, congress must state that clearly. (Greene v. McElroy) p 12

· Has Congress acquiesced?

· Does Congress know?

· Congress acquiescence may be enough to give Pres authority for certain actions, even without explicit statutory authority. (Dames & Moore) p 7

· Elements to require authority by acquiesce: long-standing and frequent practice, Congress has notice, collateral legislation. (Dames & Moore) p 7
· But Congress can’t just be silent. (Dames & Moore) p 7

· Does he have power through Custom?

· Systematic, unbroken executive practice long pursued with Congress’ knowledge and never questioned?
· Any limits on Pres power?
· Text of constitution?

· Congress occupied the field?

· Congressional purse strings?

· See p 12

· In war: (p 9)

· International Law of War

· Limits based in the Congressional declaration or use of force resolution

· Pres power may be limited to the theatre of war (Steel Seizure – Pres can’t seize domestic property without act of Congress)

· Financial constraints imposed by Congress 

· Although Congress arguably can’t control tactics; that would interfere with CinC power.
· Does Pres have authority to commit US troops? Go to war?

· Defensive War / Repel the Attack?
· Pres need not wait for declaration of war before responding to military attack (Prize Cases)
· Authorized by International law?

· Does he need specific statutory authority required by WPR?

· If needs statutory authority, has he gotten it?
· Declared War by Congress?

· What can pres do during war?

· Actions may be limited to theater of war (Steel Seizure)

· Declared war involves delegation to Exec and all citizens of general authority to commit hostilities, but imperfect was limits actions to those authorized by Congress. (Bas, Talbot, Little) p 12

· Pres may have to await specific congressional authorization to execute at least some general war power. (Brown v. US)
· Are we lawfully at war?

· Lawful ways to get into conflict (p 10)

· Defensive war (no Congress needed)

· Use of force statute

· Sub-legis act (Simple Resolutions)

· Appropriations / Selective service statutes

· Orlando v. Laird – Court found congressional authorization for war in military appropriations and selective service statute. (p 10)

· Treaty

· Silence

· Declaration of War

· Is this a limited war?

· Repelling attack (Gulf of Sidra, p 33)

· Rescue operation?

· Democratic intervention?

· Humanitarian op?

· Anticipatory self defense? (US raid on Libya, p 34)

· Courts can determine is we are at war, but can’t decide proper means for authorizing war. (Orlando v. Laird, p25)

· Standard for whether war is authorized is MUTUAL PARTICIPATION. (Orlando v. Laird) p 25
· See p 25 for list of arguments for why we were or were not legally committed in Vietnam.

· See p 31 for list of arguments about whether we are legally committed in Iraq now.

· Did Pres comply with WPR? (p 29)
· Did Pres have authority to go to war in first place?

· Did Pres report to Congress?

· Depending on how Pres reports, 60 day clock may not start to run

· Did Pres consult with Congress?

· Within 60 days, did Pres terminate use of force?

· There are no standards to determine what are imminent hostilities, so Courts cannot decide questions about when the 30 day clock starts for WPR (Lowrey v. Reagan). 

· Did Pres get SPECIFIC statutory authority mentioning it’s intent to comply with WPR?

· Is WPR a super statute, or does Congress have to pass another law to trigger its provisions?

· Note: Mostly, courts fund WPR issues nonjusticiable. (Ange)
· Does Congress have the power?

· Power committed y constitution?

· Raise and Support armies?

· Regulate commerce with foreign nations?

· Provide for militia?

· Declare war?

· Delegation?

· Congress has sweeping power to loosely delegate war powers to Pres (Lichter) p 14

· BUT – if deprives citizens of rights, must have clear statement (Greene v. McElroy) p 14

· Appropriations?

· Congress can’t use approp power in way that violates direct constitutional commands (Lovett) p 13

· Investigate?

· Power to investigate is OK as long as legit objective is to aid them in legislating (McGrain v. Daugherty) (p 14)

· Procedural limitations on Congress?

· Congress can’t subvert Art I process when making law (Chadha) p 14

· Can courts decide? (Justiciability)

· Justiciable? (Marbury v. Madison)
· Textually committed?
· See p 15, re: Dellums and Ange
· Standard for court to apply?

· Prudential considerations?

· Embarassment?

· Good idea for courts to step in?

· Credibility for corts?

· Political Question?

· Foreign affairs does not = political question.

· Curtiss-Wright: The court decided the question. 
· Court CAN decide (it is justiciable) to determine if war was properly authorized, but can’t decide proper means for authorizing war, since that’s a political question. (Orlando v. Laird) p 25

· Fact that a case touches foreign affairs doesn’t necessarily make it non-justiciable. Must look at the particular question the case poses to see if it’s justiciable (Dellums v. Bush). 

· “Courts traditionally have been reluctant to intrude on the military authority of the Executive in military and national security affairs.” (Dept of Navy v. Egan)

· “Matters intimately related to foreign policy and national security are rarely proper subjects for judicial intervention.” (Haig v. Agee)
· Standing? p 16

· Actual / threatened injury?

· Generalized grievance? No standing.

· Injury can be traced to challenged action?

· Redressable by courts?

· Dellums & Ange on standing, p 16

· Congressional standing? See p 16

· Ripe? 

· If congress hasn’t spoken/voted on an issue, can’t argue that it isn’t ripe; except Congress argues they don’t have to speak (p 17)

· Dellums & Ange:

· Court says it is not ripe, because Congress hasn’t spoken. (R-H thinks this part of opinion is wrong). Congress argues that they don’t have to say anything; default is no war, because if Congress hasn’t spoken and declared war, then that this their position.

· Case also says not ripe from executive perspective, because he was not clearly committed to war; it was back-up plan, or bluff, but war was not inevitable because they were still negotiating.
· Terrorist groups?

· Labeling group as int’l terrorist group?

· Due process required before labeling a group as a terrorist group?
· Sec of state must make 3 findings in administrative record in order to designate an organization as an international terrorist org: (People’s Mojahedin Org of Iran (PMOI) v. Dept of State, DC Cir 2003) (p 43)

· Foreign org

· Engages in terrorist activity (any at all)

· Activity threatens US security or economy.
· Consequence of being labeled? (p 42)

· Designation by the Secretary of State as a terrorist country has the following implications:

· you cannot be sold arms by the US or a country to which we have sent them

· civil liability statute waiving sovereign immunity for suit

· Posse Comitatus: use of forces in certain terrorist instances

· your assets may be blocked/frozen
· immigration may be blocked

· you may get booted from the US

· prohibited from giving material support to an organization.

· In order to be held liable under the material support statute, must have proof that "the accused knew that the organization was designated as a foreign terrorist organization or that the accused knew of the organization's unlawful activities that caused it to be so designated, " or it would violate the 5th amendment. (Humanitarian Law Project v. Reno, 2003)

· We can possibly go after country harboring al Qaeda

· Civil and criminal liability.

· Is there authority for surveillance?

· Constitutional source of authority for Pres to collect intel for domestic security or FI? p 45

· Protect gov’t and constit (Art II, § 1)

· Pres powers to deal with foreign affairs

· Emergency powers (implied, included in Neagle)

· Customary authority (Pres and AG have been doing this for a while.

· Has Congress occupied the field?

· Yes – with FISA and Title III.

· Domestic surveillance of US citizen in US?
· Presumption is that warrant is needed (Katz v. US) p 45

· Gov’t needs warrants in cases involving domestic security. (Keith) p 46

· Must have warrant

· Based on PC

· Issued by neutral magistrate

· What about surveillance in another country?

· Bill of rights still applies to US citizens (although diff than it does at home) (Reid v. Covert) p 49

· Joint venture? Then Silver platter rule doesn’t apply.

· Otherwise, we can take stuff they give us on silver platter. (Verdugo) p 49
· Exception to 4th amend warrant requirement exists, but is narrowly drawn to include only those overseas searches, authorized by the President (or his delegate, the Attorney General), which are conducted primarily for foreign intelligence purposes and which target foreign powers or their agents. All warrantless searches are still governed by the reasonableness requirement. (US v. Bin Laden, SDNY 2000)
· Exception for foreign intelligence in US?

· Even if Pres has authority to wiretap, the wiretap must at least be ordered by Pres or AG, not just aids or others. Court wants someone with authority to order a search. (Erlichman, D. Ct. DC)

· DC Cir says that there was no specific Pres authorization, doesn’t mention if he has authority.
· When object of foreign intel is foreign, and the primary purpose is for foreign intel and not just a criminal prosecution, no warrant is needed. (Truong) – codified now in FISA, and now it is “significant purpose:

· FISA:

· ID of foreign target? 

· Foreign power or group / agent of foreign power?
· Foreign gov’t

· Int’l terrorist groups

· This does NOT violate EP or 4th amendment (Duggan) p 51

· US person?

· If so, must not be clearly erroneous.

· Significant purpose collection of foreign intel? (language changed by Patriot Act)

· Basically, this means ant purpose other than pure criminal evidence collection (Sealed Case) p 53

· Did FISC check out the application for procedural regularities?
· If US person, also checks to make sure not clearly erroneous.

· Is detention lawful?

· Is this issue even justiciable?

· Courts may be reluctant to question Pres decision about detaining enemy combatants in a time of war.
· Is detention within scope of CinC power?

· Pres has authority under CinC power to detain EC under laws of war (Hamdi, 4th Cir)

· CinC power “is not a military prerogative . . . to seize persons or property because they are important or even essential for the military and naval establishment.” Steel Seizure, Jackson concurrence.

· This power is purely military.” Flemming v. Page
· Pres’ power for military detention of an individual depends on:

· Without statute

· War or peace?

· If not at war, presumably no military authority to detain.

· Battle Zone or not? (Milligan)
· Home or abroad? (Steel Seizure)

· Civilian Courts open or closed? (Milligan)
· Pursuant to Statute

· Pres acts at zenith of authority

· 9/18 JR says nothing explicitly about detentions

· Except if he can kill them presumably he can detain them.

· Milligan suggests limit on Congressional Authority (5 justices)

· Against Statute

· Anti-Detention Act on its face occupies the field

· But can argue that Congress only had detention in mind.

· Is there Congressional Authorization?

· Is there a statute or declaration of war?

· Does statute authorize it?

· Hamdi, 4th cir
· 9/18 resolution is authority (need not be express).  See p 61

· Anti-Detention Act only dealt with detentions in US, not on battlefield.

· Geneva Convention not self-executing, and therefore he doesn’t have right to formal determination of his status as EC by competent tribunal.

· Greene v. McElroy – authorized expenditure of funds was clear statement. (as court stated in Hamdi).

· Padilla, 2nd Cir
· Court cites Steel Seizure for proposition that military detention as exercise of domestic power requires statute, and statute must be specific.

· Court says 9/18 Resolution is not enough; no specific language authorizing detention of citizens.

· WPR requires Congress to be SUPER specific, so when Congress wants to be specific, it can be, and it does.  9/18 resolution wasn’t intended to be that specific.

· Court cites Endo and McElroy, requiring a clear statement.

· Gov’t also argues based on appropriations that Congress authorized detention.

· But Endo explicitly rejects this, unless appropriation clearly authorizes detentions.

· Distinguishes Quirin – says that 8 sabateurs coming in from outside is different. 

· Court also cites to constitution for:

· Congress given power to define offenses against the law of war, so Congress can define crimes and also suspend the Writ.

· Prohibition against quartering troops without act of Congress is also consistent with view that Pres can’t act alone when power directed inward.

· Did Congress occupy the field?

· Violation of Anti-Detention Act?

· What is the pretextual basis for detention? p 58

· Spitting on sidewalk?

· Material W?

· Immigration violations?

· Detention of a deportable alien?

· When gov’t deals with deportable aliens, DP doesn’t require it to use the least burdensome means to accomplish the goal.  (Denmore)
· S. Ct has ruled that after a decision to remove an illegal alien, continues indefinite detention would present due process issue. (Zadvyas v. Davis, 2001) p 63

· National Security exception to 4th amendment? p 59

· Pres can argue (as court said in Keith), that these people have info to form a mosaic that makes this info collection process unique, and different from crim process.

· This was justification Keith court used to lower PC standard for domestic security.

· But Keith also said Congress, not Pres can carve out exception to ordinary PC.  Pres went to Congress, and they gave him §412.

· Combatant detention?

· Rational basis test for military detention is still on the books (Korematsu).
· Suspend Writ of HC? p 59
· Who gets to suspend the writ?

· Is any particular suspension lawful? 

· Courts probably never decided this, and probably never will because it’s a political question (review of Congress / Pres discretion)

· If Congress does suspend it, what happens?

· Occupy the field, according to Milligan.

· Can person be tried by Military Commission?
· OPEN COURT RULE – While courts are open and functioning, outside the battle zone the Pres doesn’t have authority to use military commissions (Ex Parte Milligan). p 60

· Under Quirin, military CAN, with statutory authority, detain and try enemy combatants during war. p 61
· There is a CL of war, and MC has authority to try offenses against CL of war.  But it may be that a constitutional predicate to using CL of war  is that there is a constitutionally authorized war. (Quirin)
· Courts have never decided if MC can be used without a statute, or against a statute.

· Any right to US Courts?

· No right to US courts for alien enemy engaged in hostile service of a gov’t at war with US. (Eisentrager)

· Enemy aliens that are captured, tried, and punished outside of US don’t have access to US courts. (Eisentrager) p 63
· Why try enemy combatants with military commission? (p 60)

· May still be in combat zone; not practical to move to regular civilian courts.

· Evidence may be hard to collect, preserve.

· W’s may be hard to gather, hostile.

· Don’t want to divert troops

· In occupied territory, we don’t trust enemy courts.

· Why detain enemy combatants?

· Don’t want them to rejoin enemy

· Want to disable enemy
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