Authorization for using troops:
Can we avoid using “troops”?
· Can we use CIA or other non-troops?

· Can we “encourage” foreign troops to fight for us?

· What limitations on funding?

· Federal crime to use funds for things they haven’t been appropriated for, but Nixon gets around this in Cambodia with the feed and forage act. 

Long term commitment of troops:
Steel Seizure issue—WPR (if constitutional) is the expressed will that the President shall not dedicate troops without congressional authorization.  Thus President’s authority is his inherent power under the constitution minus Congress’s power on that issue (case III)
· Did congress declare war?

· Total war, or limited war?

· Liitle v. Bareme—where Pres.’s order goes beyond what congress authorized, it is invalid.

· Was there a use of force resolution?

· Resolution that authorized current use of troops

· Question when/if Congress can delegate war power Curtiss Wright
· Resolution that authorized previous use of troops, but which might be applied to today’s circumstances

· Gulf War II authorized by gulf war I resolution

· Was there a treaty? [Biden Amendment says that a treaty means what Senate understood it to mean] {perhaps an executive agreement, but probably not a sole executive agreement}
· Treaty violating Jus Cogens is invalid.

· Does the treaty have a three musketeers clause?

· SEATO treaty—but is this valid because it removes the house from its role in warmaking?

· If the treaty is not self-executing, are other constitutional justifications?
· Are we the right person to determine if the treaty has been breached?

· Was there an undeclared, imperfect war? Bas v. Tingy
· Attacked,
·  Prize Cases [power to repel sudden attack]
· CIC clause allows Pres. To defend when attacked (Art I. § 10 says that a state can engage in war if attacked, so Pres. must be)
· Gulf of Sidra incident—can we provoke an attack to make this look defensive?  (Also Tonkin)

· Was there implied statutory authority?
· Used in Vietnam, but suspect after WPR 1547—no law can be read to authorize troops unless it say that authorizes troops

· (Most dubious) Claim that emergency power under article II, allows war even without congressional authorization

· Pro—with over 125 interventions before this one, this is a strong custom

· Con—not like other 125, and emergency power is to repel sudden attacks

Short term commitment of troops (less than 60 day trigger)
President might have authority to do this if it is a national emergency (Declaration of whether a national emergency exists is non-justiciable Yoshida
· Rescue Mission
· Presidential emergency power—In re Nagle
· Assassination

· 12333—can’t commit or conspire to assassinate

· Panamanians came to use, this might be okay.

· international law forbids this in peace

· hard to sell that it was war if you haven’t complied with WPR

· Anticipatory Self Defense

· Bombing sanctuaries cases, Libya, 9-11 Whereas, NSDD 138 authorizing pre-emptive anti-terrorist raids

· Probably need rhetoric and some pattern of attacks to justify

· For terrorists—preamble AEDPA president can use all means including military force to destroy international terrorists.  Implied authorization under Dames and Moore
Surveillance Checklist:
Source: Report clause—president must have information congress doesn’t if he is to report to them
4th Amendment/Title III apply at Home: No foreign connection, at home.
· Katz declines to imply warrant requirement to electronic surveillance on nat’l security

· Keith invites congress to legislate, but says that 4th will not allow the President to conduct domestic surveillance without oversight

· Truong argument that there is a nat’l security exception

FISA—(foreign connection, at home)
· Is target foreign power or agent of foreign power?

· Does it have a foreign relations nexus? In re Sealed Case holding that it did not need significant purpose

· Application

· Place where surveillance is being done, being used by foreign power
· Cannot reasonably be obtained by normal investigation

· Past surveillance of subject

· Means of surveillance and way to put it in place.

· Probable cause standard—only denies if it doesn’t meet statutory requirements

· Minimization

· No permission under FISA to go after lone wolf terrorists.  

Abroad—

US Citizens—cannot wiretap without a warrant

· May benefit from silver platter doctrine, if not a joint venture.

· Bin Laden exception for overseas searches, authorized by president, primarily for foreign intelligence, targeting foreign powers and their agents are EXCEPTED from warrant.  SEARCH MUST BE REASONABLE

· Relies on FISA analogy, so Sealed Case throws out significant purpose standard.

· Silver Platter doctrine—need no warrant

· Joint ventures need warrant, but mere tip is probably not joint venture

· Shocks the conscience—unreasonable.
Foreigners
· Verdugo—foreigners abroad have no 4th amendment rights.
· Broad reading of Reid v. Covert says that constitution follows federal agents

· Contrast that with Harbury which says torture of foreigners abroad is okay
Guidelines set out in 12333, FCI guidelines, Domestic Security guidelines

· Full investigation needs specific facts to be authorized: facts or circumstances indicate that tow or more persons are engaged in furthering political goals through force or violence

· Can use all investigation techniques including mail openings and FISA warrants

· CIA has no domestic security function

Detention Checklist:
Combatants [non-detention act only applies to citizens]
· Declared war is statutory authorization

· Milligan—not okay because he was a citizen and not a combatant

· Quirin—might be read as an exception for declared war over trials of persons associated with military

· Hamdi—caught on battlefield, use of force resolution was specific authorization to detain…use any force

· See page 21 outline

· Padilla—in the 2d circuit case, the language is read broadly against detention of Americans seized within this country
Civil Detention:  [note the anti-detention act and steel seizure]{no citizen shall be imprisoned except by an act of congress}[doesn’t require affirmative language, implied act, appropriation, etc.]
· Spitting on the sidewalk—but they will be able to lawyer up and can be realeased on bond

· INS

· Usual holding time is 24-48 hours (may extend to seven days for normal cases, longer under the Patriot act)

· Holding after determination of status may cause serious due process violations Zadvydas
· Material witness

· Only works where detainee won’t show up for normal subpoena

· Detention not authorized if they can give a deposition

· Lawyer up.

· But you can hold as long as grand jury is out

· Military detentions

· President authorized seizure of people he believed to be part of al Qaeda

· Allowed counsel, but communications observed by DOJ

· Korematsu—before non-detention act, but court says it must apply strict scrutiny and applies reasonable basis (congress had passed a statute authorizing detention)

· Endo—no authority to confine admittedly loyal citizen

· Constatina—allowable limits of military discretion are justiciable
· DUE PROCESS—special justification that outweighs protected interest in freedom from restraint

· Punitive interest in imprisoning convicted criminal

· Regulatory interest in forestalling danger to community

Habeas:

· Non-resident, enemy alien doesn’t have qualified access to courts even when being held in US.  Eisentrager
· Resident, non-alien has access to Court.  Milligan
· Court reads Verdugo broadly (DC Dir) to say that aliens abroad have no constitutional rights, so Guantanamo detainees can have no Habeas.  Al Odah
· Gherebi court says that distinction is based on control of prisoner (Eisentrager was in a German prison)

· Also notes argues that Guantanamo is US soil
Military to back up police

· Martial law.
· Without martial law, in emergency, troops can be used save lives, prevent human suffering or mitigate property damage

· Whoever w/o congressional approval uses the military as a posse commitatus will be subject to fine or imprisonment

· Insurrection statutes (if proclamation to disperse)
· Assist secret service (used by Nixon to stop riots at democratic convention)

· Drug interdiction—as long as military are not participating in searches or seizures, but can follow dealers in land if interdiction hot pursuit begins outside of territory.

· Unfederalized national guard not subject to PC

· Bissonette v. Haig—use of military is unreasonable when it is

· Unauthorized by statute

· Contrary to specific criminal prohibition (posse commitatus)

· Citizens are searched or seized

· §1023 Military assistance to respond to an act of terrorism

· September 14th Resolution
· Bisonette cont.—whether use of military was regulatory, proscriptive or compulsive

FOIA

· Any member of the public can make request
· Gov’t may disclose

· May respond in writing giving reasons for not disclosing (Vaughn affidavit), itemize document explain why exemption applies (in camera review if can’t describe)

· Classified

· Pre-decisional memoranda

· Individual privacy

· Records compiled for law enforcement purposes, and disclosure would inhibit law enforcement

· Nat’l Security Studies v. DOJ—p.17 of outline detainee names after 9-11

· Could be excised to protect exempt info

· Self executing, and if you win your fees are paid.

· FOIA suits have priority over other suits

· Secret Trials—Richmond newspapers experience and logic test  Detroit Free Press v. Ashcroft; North Jersey Media Group v. Ashcroft (holding that weak experience prong dooms request, no admittance)
CIPA

· Prosecutor’s sues does not require CIPA, Matthews balancing test
· Private interest affected by government action

· Risk of erroneous deprivation of that interest through the procedures the government is using as well as probable value of additional or substitute procedures
· Gov’t’s interest in the action and avoiding the burden of additional or substitute procedures—only most extraordinary circumstances justify one sided process.

· Defendant’s use US v. Lee; Us v. Moussaoui
· Δ must file notice of classified information he will use

· Prosecution may request in camera hearing for ruling on use, relevance and admissibility

· If evidence is admissible

· Government may move to substitute unclassified facts

· Unclassified summary of facts

· Court will grant if substitute would grant substantially the same ability as would disclosure

· If court does not authorize, gov’t can still withhold

· Court may dismiss

· Court may find against prosecution on any issue pertaining to nat’l security

· Court may strike or preclude evidence from a government witness

Terror and the First Amendment (material support) outline page 10
· Material Support statute

· Thinking about terrorism is not a crime—evidentiary problems

· Talking about terrorism—not a crime without substantial step

· Advocating for terrorism—Rachman—indicted under AEDPA

· People’s Mojahadein v. Department of State
· Terrorist when

· Organization is foreign 

· Organization is terrorist

· Due process requires that secretary must provide notice that designation is pending

· Designee has opportunity to be heard (but gov’t compelling interest in not disclosing national security info to unauthorized persons means this designation can be done on secret evidence)

· US v. Rahman—seditious conspiracy charge

· Humanitarian Law Project v. Reno—material support prohibition does not interfere with expressive component

· HLP v. DOJ—knowing mens rea for material support 

· HLP v. Ashcroft—providing expert advice and assistance is void for vagueness 
