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Streamlined Outline

Rule 1.1- Competency

1. Legal knowledge (not req’d to be specialist)

2. Skill


3. Thoroughness

4. Preparation reas necess for representation

- not required to be specialist

Emergency: limited to advice reas necessary under the circ.

Rule 1.2- Scope of Representation


1. Client decides:



a. objective of rep.



b. settlement



c. entering plea



d. testify or not



e. jury or no

2. SHIELD: can’t counsel client to engage in conduct know if criminal or fraud BUT

a. can discuss legal conseq., can made good faith effort to determ validity, scope, meaning or application of the law

- Req’d to tell client a/b every settlement offer

- Client not bound by settlement lawyer not authorized to make

Rule 1.3- Diligence: Reasonable diligence and promptness

1. don’t have to press for every advantage


2. Must control workload


3. Carry through on all matters


4. plan to designate counsel upon death or disability

Rule 1.4: Communication:  Keep client informed re: circ., means, status, objectives, promptly reply to reas request for info.
Rule 1.5: Fees: A lawyer shall not make and agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses.  Factors:


1. Time and labor, novelty and difficulty

2. likelihood acceptance of partic employment will preclude other employment


3. fee customarily charged for similar purpose


4. amount involved and results obtained


5. time limitations


6. nature and length of relationship


7. experience, reputation, ability of the lawyer


8. whether fee is fixed or contingent
- No contingency fee for 

a. rep ▲ in criminal/
b. divorce/domestic relations

- Contingency fee must be in writing, signed by client


- other fee agmt should be in writing but don’t have to be

- set out whether expenses are deducted b/f or after fee calculated



- Expenses charged must be part of the fee agreement

- Reasonableness Standard

- Pref in writing


- Division of Expense only permissible if:



1. divided in proportion to services performed




- each lawyer assumes joint responsibility



2. client agrees in writing AND



3. total fee is reasonable


- Sophistication of client key


- Can’t change fees during representation w/o notice


a. tied to something rational



b. can define fee in light of client’s ability to pay


- local bar can’t put out fee schedule


- Can’t limit malpractice liability  in fee agreement

Rule 1.6: Confidentiality, protects:

1. Communication


2. made b/t private persons


3. in confidence


4. for the purpose of obtaining or providing legal assistance to the client

- noisy withdrawal permitted
Rule 1.7: Conflict of Interest (CoI): Concurrent Clients


No rep if concurrent CoI:



1. directly adverse OR



2. significant risk matter limited
Rule 1.8: Conflict of Interest: Current Clients: Specific Rules


1. Agreement can’t req client to waive all liability unless indep reped
Rule 1.9: Duties to Former Clients:  

A.  lawyer who has formally represented a client, in a matter shall not represent another client in the same OR a


1. “substantially related” matter in which that persons interests are
a. when info widely, generally avail, not subst’l related b/c not confidential
b. share common defense strategy

c. interviewed similar parties 
2. “materially adverse” to the interests of the former client


3. UNLESS written informed consent (determ on client by client basis)
- Playbook Theory: inherent CoI if you have represented someone for a long time; Financial info
B.  If lawyers former firm had reped a client, lawyer carries taint with him at new firm unless written informed consent

C.  Can’t ever use confidential information
Rule 1.10:  Imputation of Conflict of Interest: General Rule While associated in a firm (of counsel, lawyers, ptnshps, sole proprietorship, sharing office space), 

a.  Can’t “knowingly”(knew or should have known) rep a client when 
2. any one of them practicing alone would be prohibited from doing so unless
3. prohibition is based on a personal interest of the prohibiting lawyer AND

4. Doesn’t present a “significant risk” of materially limiting the rep of the client by the remaining lawyers in the firm.

b. When lawyer ends w/ firm, firm not prohib from reping person w/ interest materially adverse to those of client represented by former lawyer and not currently reped by the firm unless:


1. matter is same or substantially related AND



2. any lawyer remaining in the firm has info that is material to the matter


c. Disqual can be waived by written informed consent


- Imputation outside trad’l firm setting depends on:


a. adequacy of separation of attys and files AND



b. whether lawyers have a financial interest in the outcome


- “Reasonable care” Standard when share space

- Imputation extends to “close and regular, continuing and semi-permanent relationship.”

Rule 1.11: Special Conflicts of Interest for Former and Current Government Officers and Employees

Lawyer who has formally served as public officer or employee of the govt:
1. Can’t rep client in matter which “participated personally and substantially” unless gov’t agency gives written informed consent

Loyalty, Competence, Confidence Key
Rule 1.13: Organization as a Client: Reping entity/org acting via its constituents
1. If work for org and know that pers assoc w/ the org engaged in act/intends that is 

a. viol of legal oblig to the firm OR

b. viol of law that reas may be imputed to org. 

i. decis re: policy and operation not w/in lawyers scope unless know org may be substantially injured

Proceed as reas necessary in the best interest of the org.  
2. Consider:

a. seriousness of viol and its conseq


b. scope and nature of lawyer’s rep


c. resp of the org and motivation of the person involved


d. policies of the org concerning these matters

3. Measures taken should minimize disruption of org and risk to outsiders- Measures:


a. Ask for reconsideration


b. advise that separate legal opinion on matters sought


c. refer up the ladder- higher authority in the org.

i. If higher up insists on the action, can resign (can’t be noisy withdrawal)
1.Options: (1) go up the ladder & withdraw if necessary


2. Subsidiary- who is your client?

Rule 1.14: Client with Diminished Capacity


1. Don’t jump to conclusions, as far as reas possible, try to maintain a normal client-lawyer rlsp w/ the client
2. Can take reas necessary protective action.  Help widow by getting 3rd party conservatorship

3. Emergency Legal Assistance: where health, safety, financial interest of person w/ seriously diminished capacity threatened with imminent and irreparable harm, can take legal action on his behalf, when he or another acting in good faith consults a lawyer.

Rule 1.15: Safekeeping Property

1. Hold property separate from your own- appropriately safeguarded, complete records

a. Fiduciary trust: if it is not yours, you can’t use it (can use it if get consent)


b. Can’t dip into clients trust fund

2. Promptly notify client if get property/funds in which he has an interest
Rule 1.16: Termination:

1. Withdraw if:



a. client persists in conduct lawyer reas believe criminal/fraudulent


b. mental/physical condition materially impairs lawyer’s ability



c. lawyer is discharged

d. withdrawal can be accomplished w/o materially adverse effect on the interests of the client
- once 1st motion is filed, need permission of judge to withdraw.



e. client uses lawyer’s services to perpetuate crime/fraud


f. client insists of taking action lawyer has fund’l disagreement



g. client doesn’t pay and has been given reasonable warning



h. rep will result in unreas financ burden on lawyer



i. other good reason for withdrawal

2. Must give notice and take steps reas practical to protect client’s interest
Rule 1.18: Duties to Prospective Client


1. If discuss the possibility of forming lawyer-client rlsp, is prospective client


2. Can’t reveal info in consultation, Except under 1.9

Rule 2.1:Advisor
1. Independent judgment and Candid Advice: can consider legal, moral, economic, and political factors.

Rule 3.3: Candor towards the Tribunal: Shall not knowingly:

1. make false statement of fact or law to tribunal or fail to correct a false statement of material fact or law, previously made to the tribunal by the lawyers.

- Can’t fail to correct false statement in deposition, say there was a misstatement

- Don’t ever lie a/b a client’s health

2. Fail to disclose legal authority known  to the lawyer to be directly adverse to the position of the client, and not disclosed by opposing counsel


- Duty to cite any case that would “Cast substantial doubt”

3. Offer evidence the lawyer knows to be false

- if client, witness offers material evid and lawyer comes to know it’s false, take reasonable remedial measures, incl if necessary disclosure to tribunal.  Can refuse to offer evidence other than testimony of a ▲ in a criminal matter, that lawyer reasonably believes is false.

- Don’t have to disclose if find witness against you that opposing counsel hasn’t found


- in criminal case, no duty to volunteer, but if asked have to answer
- if know client intends/is/or has engaged in criminal or fraudulent conduct related to the proceeding, take reasonable remedial measures

- duties apply even if protected by confidentiality
- In ex parte proceeding, duty to inform tribunal of all material facts, whether or not adverse.

Approach w/ witness:


1. Try to persuade client not to call witness


2. Refuse to call


3. If witness has some truthful, can call for only that

Approach w/ client;


1. try to dissuade and expl no right to testify falsely


2. ask to withdraw (usually ct will refuse)


3. inform tribunal and if not allowed…



- if reveal and judge does nothing, follow judge

4. narrative approach

- If client gives false testimony during x-exam, duty to correct


- can’t use that info in closing


- may have to inform tribunal

- No oblig to correct other side’s witness who testifies falsely in favor of you client

- Can’t ever enter false evidence, but if introduced, must take remedial measures if material

Rule 3.4-  Fairness to Opposing Party and Counsel: Lawyer shall not

a. unlawfully obstruct access to evidence or unlawfully alter, destroy, conceal if potential evid value

b. falsify evidence, counsel witness to testify falsely, offer inducement to witness that is prohibited by law


c. knowingly disobey oblig, unless asserting no valid oblig exists

d. frivolous discovery request in pre-trial OR not make diligent effort to comply

e. Allude to matter in trial that don’t reas believe is relevant or not supported by admissible evidence; assert personal knowl except if testifying; or state personal opinion about justness, guilt or innocence of accused
Rule 3.8: Special Responsibilities of a Prosecutor:

a. don’t prosecute charge knows is not supported by probable cause

b. reas efforts to assure accused is advised of right, procedures, and reas opp to obtain counsel.


c. no seek waiver of pretrial rights


d. timely disclosure to ▲ of all evid tending to negate guilt/mitigate offense


e. Not subpoena a lawyer to present evidence unless reas believes:



1. info sought not protected from disclosure



2. evidence is essential AND



3. no other feasible alternative

Rule 4.1- Truthfulness in statements to others


- In course of representing client, shall not knowingly:



a. make false statement of MF or law to a 3rd person OR

b. fail to disclose MF when disclosure necessary to avoid criminal or fraudulent act by client, unless disclosure prohibited by Confidentiality (1.6)

Rule 4.2: Communication w/ person represented by Counsel:
- Shall not communicated a/b subject of rep w/ person lawyer knows  (actual knowledge or impute knowledge) to be reped by another lawyer in matter unless 


a. lawyers has consent of other lawyer OR



b. authorized to do so by court order or law



- prohib applies even if rep person initiates or consents to communication

- W/ represented organization, can’t have contact w/ one who supervises, directs, or regularly consults w/ org’s lawyer concerning the matter OR agent who has authority to obligate the org. wrt to the matter or whose acts or omissions may be imputed to the org.  
a. consent of org lawyer not req’d for communication w/ former constituents

b. generally, no prob w/ talking to former employee unless specifically connected w/ case or counsel

Rule 4.3:  Dealing with Unrepresented Person:

1. Can’t state/imply lawyer disinterested
2. If Know/reas know unrepresented person misunderstands lawyer’s role, must make reas efforts to correct misunderstanding
- Be careful to explain to interviewee extent to which their interest differ from corporations.   Must state who representing when interview.  
Rule 4.4: Respect for Rts of 3rd Persons:

(a) In representing client, Shall not use means that have no substantial purpose other than to embarrass, delay, or burden 3rd person or use methods of getting evidence that violate 3rd person’s rights

(b) If receive document and know or reasonably should know that doc was inadvertently sent, promptly notify sender
- duty to promptly notify sender, return or destroy


- Fairness Key

Rule 5.3: Responsibilities re: Nonlawyer Assistants:

a. reas efforts/measures to ensure conduct compatible with prof oblig of lawyer


b. If direct supervisor, reas efforts to ensure compliant conduct AND


c. Lawyer resp for conduct that would violate rules IF



1. Lawyer orders or with knowledge of the specific conduct, ratifies OR

2. Lawyer is partner or has direct supervisory authority, and knows of conduct at time when conseq can be avoided but fails to take reasonable remedial action 

Rule 7.1: Communications Concerning a lawyer’s Services

- If you’re not a “specialist”, can’t say you are


- govt and private bar can’t ban b/c free speech


- Can puff, but only with a disclaimer

Rule 7.2: Advertising


- Ad can’t be false OR misleading


- Can’t solicit when significant motive is lawyer’s pecuniary gain Except:



lawyer or family, close personal, or prof relationship w/ lawyer


- Can write to lists of people if write “advertising material” on envelope


- Can’t go to hospital and solicit (can send letters to victim of plane crash)


- trade names generally OK now
Rule 7.3: Direct Contact with Prospective Clients


- Can’t solicit real time but can email
Rule 8.4: Misconduct: It’s professional misconduct to:


a. violate/attempt to violate rules
b. commit a criminal act that reflects adversely on the lawyer’s honesty, trust or fitness as a lawyer.

c. engage in conduct involving dishonesty, fraud, deceit or misrepresentation (regardless of whether in representational setting)

- misrep: lie, ½ truth, silence


- no expectation for imminent public harm


d. engage in conduct that is prejudicial to the admin of justice (bias/prejudice)

e. state or imply an ability to improperly influence a govt agency or official to achieve results by means that violate the Rules or other law OR


f. knowingly assist judge/judic officer in conduct that violates rules or law

Rule 8.5: Disciplinary Authority; Choice of Law

(b) Choice of Law



(1) re: conduct in pending matter, J of that tribunal



(2) re other: J where conduct occurred


- Safe Harbor: if act reasonably in face of uncertainty
Negotiation:


1. Can’t lie a/b Material Facts

2. Can misrep settlement req’s, can misrep attitudes


3. Client can demand no negotiation

- Lawyers in criminal case have obligation to consider plea bargain

Levels of Punishment:


1. Private reprimand


2. Public reprimand


3. Suspension


4. Disbarment

Malpractice Standard for Lawyer Competency: 

STANDARD: Ordinary skill & knowledge, by lawyer in similar circumstances.

Elements of Malpractice suit:


1. Duty


2. Breach



- Not liab for honest mistake, failed tactics

3. Proximate Cause of Injury



- connected to loss

4. Actual Loss/Damage  


- Show would have been successful AND would have been collectible

- Emotional distress usu not enough

- no malpractice liability unless conviction reversed and ▲ proves his factual innocence
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