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I.
What it Means to Be a Lawyer
A.
Approaches to Legal Ethics

1.
ethics of duty –the idea that there is a minimum level of ethics to which a lawyer should adhere

2.
ethics of aspiration – what the best lawyer would do (even though we’ll never reach these standards)

a.
Model Rules reflect more the ethics of duty, even though they attempt to get at aspiration, too

b.
note concept of maintaining satisfaction b/w “rule ethics” and “personal ethics” – the dilemma is b/w what you feel like you should do as a lawyer b/c it’s morally right and what you have to do under the legal rules

3.
other approaches
a.
consequentialist (utilitarian) – what rule gets the best results?

b.
deontological – some things are right and other are not – labels are put on behavior which lead to a conclusion

c.
ethics of care – idea that the most important issue for a lawyer is the relationship w/ a client

B.
Character and Fitness to Practice Law
1.
What is required for lawyers in application for admission to the bar?
a.
Model Rule 8.1 – Applicant for admission to the bar shall not:

(a) 
knowingly make a false statement of material fact; or

(b) 
fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in a matter, or knowingly fail to respond to lawful demand for info. from admissions or disciplinary authority, except that the lawyer need not reveal info. otherwise protected by Rule 1.6
2.
What does it mean that lawyers must have good moral character?
a.
Model Rule 8.4 – It is prof. misconduct for a lawyer to:

(a) 
violate the Rules or knowingly assist someone else to do so

(b) 
commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer

(c) 
engage in conduct involving dishonesty, fraud, deceit or misrep.

(d) 
engage in conduct that is prejudicial to the admin. of justice

(e) 
state or imply ability to improperly influence govt. official; or

(f) 
knowingly assist judge or judicial officer in conduct that violates the Rules

cmt 1. – Offenses that adversely affect fitness to practice law are limited to those relevant to law practice, rather than generally those of “moral turpitude”
3.
What does a law license allow you to do?
a.
Model Rule 5.5 – Lawyer shall not:

(a) 
practice law in jurisdiction where doing so violates regulation of legal profession in that jurisdiction; or

(b) 
assist a person who is not member of the bar in an activity that constitutes unauthorized practice of law

b.
Revised Rule 5.5 – Adds new subsection (b):
(b) 
a lawyer admitted to practice in another jurisdiction but not this one does not engage in unauthorized practice of law if: 

(1) 
you are authorized to appear by law/court order; or 

(2) 
other than appearing pro hac vice, lawyer can practice w/o being admitted if:

(i) 
s/he is in-house corp. counsel working on corp. matter; 

(ii) 
s/he is acting on a matter related to a practice for a client in juris. where lawyer is admitted; or 

(iii) 
lawyer is associated w/ local counsel for the particular matter 

c.
Restatement § 3 – Lawyer currently admitted to practice in a jurisdiction may provide legal servs. to a client:

(a) 
anywhere in the admitting jurisdiction;

(b) 
before a tribunal in another jurisdiction in compliance w/ requirements for temporary or regular admission to practice before it; and

(c) 
in another jurisdiction to the extent the activities arise of out of lawyer’s practice under (1) or (2) above.

II.
Sanctions and Remedies for Misconduct
A.
Lawyer Competence

1.
What does it mean to be a Competent Lawyer?
a.
Model Rule 1.1 – A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
→
cmt. 1 – determination of whether lawyer has requisite knowledge and skill is based on relative complexity of the matter, lawyer’s general experience, preparation and study required; most often required proficiency is that of a general practitioner

→
cmt. 2 – competent representation can be provided through association w/ a lawyer of established competence in the field in question

→
cmt. 3 – in an emergency lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation w/ another lawyer would be impractical, but the advice should be limited to that reasonably necessary under the circumstances


→
cmt. 6 – lawyer should engage in continuing study and education to maintain requisite knowledge and skill
b.
Model Code 6-101(A) – A lawyer shall not:

(1)
Handle a legal matter which he knows or should know that he is not competent to handle w/o associating w/ a lawyer who is competent to handle it

(2)
Handle a legal matter w/o preparation adequate in the circumstances

(3)
Neglect a legal matter entrusted to him. 
B.
Remedies for Lawyer Misconduct
1.
Which state can discipline a lawyer?

a.
Model Rule 8.5
(a)
Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to its disciplinary authority regardless of where the misconduct occurred; the lawyer may be subject to the disciplinary authority of this jurisdiction and the jurisdiction where the lawyer is admitted for the same conduct.
(b)
Choice of Law.  In exercising its disciplinary authority, this state shall apply the Rules as follows:

(1)
for conduct in connection w/ a proceeding in a court before which a lawyer has been admitted to practice the rules to be applied are those of the juris. in which the court sits

(2)
for any other conduct:

(i)
if the lawyer is only licensed to practice in this jurisdiction then this jurisdiction’s rules shall apply

(ii)
if the lawyer is admitted to practice here and another juris., the rules to be applied shall be those of the juris. in which the lawyer principally practices, unless the conduct has its predominant effect in the other juris., at which point that jurisdiction’s rules shall apply.

b.
Revised Rule 8.5 – revises part (a), (b)(2)
(a)
[in addition to what’s listed above], a lawyer not admitted in this jurisdiction is subject to the disciplinary authority of this juris. if the lawyer renders legal services in this jurisdiction.
(b)(2) for any other conduct, the rules of the juris. in which the lawyer’s conduct occurred, or if the predominant effect is in other juris., the rules of that juris. shall be applied.  A lawyer is not subject to discipline if his/her conduct conforms to the rules of a juris. in which the lawyer reasonably believes the predominant effect of the conduct will occur.


2.
Obligation to Report Lawyer Misconduct

a.
Model Rule 8.3
(a)
Lawyer having knowledge that another lawyer has committed a violation of the Rules that raises substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects shall inform the appropriate prof. authority

(b)
Lawyer having knowledge that a judge has committed a violation of the rules of judicial conduct that raises substantial question as to the judge’s fitness for office shall inform appropriate authority

(c)
This rule does NOT require disclosure of info protected by 1.6 

b.
Restatement § 5 

(a)
Lawyer is subject to discipline for violating any provision of an applicable lawyer code

(b)
Lawyer is subject to discipline for attempting to commit a violation, knowingly assisting another to do so, or knowingly doing so through another’s acts

(c)
[Same as MR 8.3(a)] Lawyer who knows of another’s violation of applicable rules raising subst. question as to the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects shall inform the appropriate prof. authority
3.
Regulating Lawyers Outside the Formal Disciplinary System

a.
Restatement § 6 – for lawyer’s breach of duty owed to client or nonclient, judicial remedies may be made through judgment or order, and include (1) money damages, (2) injunctive relief, (3) award for unjust enrichment, (4) cancellation or reformation of K, etc. → pretty much any remedy out there is available here

b.
Restatement § 8 – lawyer is guilty for criminal offenses which occur in the course of representation to the same extent and on the same basis that a nonlawyer would be guilty; but the traditional and appropriate activities of a lawyer in representing a client will be taken into account in assessing the conduct.

c.
Restatement §§ 48-51 – Lawyer Negligence – lawyer is civilly liable for prof. negligence to person to whom he owes D/C; also civilly liable for breach of FD.  D/C is owed to clients, prospective clients, and certain other nonclients as identified in § 51 (will beneficiaries, instances where lawyer has undertaken responsibilities to the nonclient [e.g. third party opinion that someone else relies on] or where lawyer represents a party who owes FDs to another party).  

d.
Restatement § 51 – Duty of Care to Certain Nonclients

Lawyer owes D/C in each of the following circumstances:
(1)
to a prospective client

(2)
to a nonclient when and to the extent that:

(a)
the lawyer or the client invites the nonclient to rely on the lawyer’s opinion or provision of other legal services and the client so relies;

(b)
the nonclient is not, under applicable tort law, too remote from the lawyer to be entitled to protection

(3)
to a nonclient when and to the extent that:

(a)
the lawyer knows that a client intends as one of the primary objectives of the representation that the lawyer’s services benefit the nonclient;

(b)
such a duty would not significantly impair the lawyer’s performance of obligations to the client; and

(c)
the absence of such a duty would make enforcement of those obligations unlikely.

(4)
to a nonclient when and to the extent that:

(a)
the lawyer’s client is a trustee, guardian, executor or fiduciary acting primarily to perform similar functions to the nonclient

(b)
lawyer knows that appropriate action by him is necessary to correct a breach of FD owed by the client to the nonclient
(c)
nonclient is not reasonably able to protect its rights; and

(d)
such a duty would not significantly impair the performance of the lawyer’s duty to the client.
e.
Restatement § 52 – Standard of Care
(1)
Lawyer who owes a D/C must exercise the competence and diligence normally exercised by lawyers in similar circumstances
(2)
Proof of a violation of a rule or statute regulating the conduct of lawyers:

(a)
does not give rise to implied COA for prof. negligence or breach of FD

(b)
does not preclude other proof concerning D/C

(c)
may be considered by trier of fact in understanding (1) above 
f.
Model Rule 1.8(h) – lawyer shall not make agreement prospectively limiting lawyer’s liability to a client for malpractice unless permitted by law and the client is independently represented in making the agreement
III.
The Lawyer-Client Relationship
A.
Obligation to Take Client’s Case

1.
EC 2-26 – Lawyer is under no obligation to act as advisor or advocate for every person who wants to become his client, but should not lightly decline proffered employment – lawyer must accept his share of employment which may be unattractive to him and the bar.
2.
EC 2-27 – Regardless of personal feelings, lawyer should not decline representation b/c a client or cause is unpopular or community reaction is adverse.

3.
EC 2-28 – Personal preference of lawyer to avoid adversary alignment against judges, other lawyers, or influential community members does not justify rejection of tendered employment

4.
EC 2-29 – When lawyer is appointed to undertake representation of someone unable to obtain counsel, he should not seek to be excused except for compelling reasons (which do NOT include repugnance of the subject matter, identity of person in the case, belief that the Δ in criminal proceeding is guilty, or belief of the lawyer on the merits in a civil case.)
5.
EC 2-30 – Employment should not be accepted by the lawyer if he cannot offer competent services or it is obvious that the suit is being filed for the purpose of harassing another.
6.
Model Rule 6.2 – Accepting Appointments – A lawyer shall not seek to avoid appointment by a tribunal except for good cause, such as:

(a)
representing the client is likely to result in a violation of the Rules

(b)
representing the client is likely to result in an unreasonable financial burden on the lawyer; or

(c)
the client or cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client

B.
When Does a Person become your Client?

1.
Duties to Prospective Clients

a.
Revised Rule 1.18 – Duties to Prospective Clients (Rule not in previous edition of the MR)

(a)
Person who discusses w/ a lawyer the possibility of forming a lawyer-client relationship w/ respect to a matter is a prospective client
(b)
Even though no L-C relationship ensues, lawyer who has had discussions w/ prospective client shall not use info learned in the consultation except as permitted under 1.9

(c)
Lawyer subject to (b) shall not represent a client w/ interests materially adverse to those of prospective client in the same or a substantially related matter if the lawyer received info that could be significantly harmful to the person in the matter; this disqualification IS imputed to other lawyers in the firm

(d)
Representation is permissible if both affected client and prospective client have given informed consent confirmed in writing; or disqualified lawyer is screened and written notice is given to prospective client 
→
cmt. 1 – prospective clients may also place property in the lawyer’s custody, and are entitled to rely on the lawyer’s advice – they are afforded the same protection as clients for these purposes
b.
Restatement § 15 

(1)
When a person discusses w/ the lawyer the possibility of forming an L-C relationship for a matter and no such responsibility ensues, the lawyer must:

(a)
not subsequently use or disclose confidential info. learned in the consultation, except to the extent permitted w/ respect to confidential info under §§ 61-67

(b)
protect the person’s property in the lawyer’s custody

(c)
use reasonable care to the extent the lawyer provides the person legal services

(2)
Lawyer subject to (1) above may not represent a client whose interests are materially adverse to those of a former prospective client in the same or a substantially related matter when the lawyer has received confidential info that could be significantly harmful.
2.
Formation of the Relationship
a.
Restatement § 14 – A relationship of client and lawyer arises when:
(1) 
a person manifests to a lawyer that person’s intent that the lawyer provide legal servs. and either
(a)
the lawyer manifests consent to do so; or 

(b)
the lawyer fails to manifest lack of consent and the lawyer knows or reasonably should know that the person relies on the lawyer to provide services; or

(2)
a tribunal appoints the lawyer to provide the services.
 3.
Defining the Relationship
a.
Model Rule 1.2

(a)
lawyer shall abide by client’s decisions re objectives of the representation, and shall consult w/ client as to means of pursuing those objectives.  Lawyer shall abide by client’s decision as to accept settlement offer.  In criminal case, lawyer shall abide by client’s decision as to plea, waive jury trial and testify.

(c)
lawyer may limit the objectives of the representation if the client consents after consultation [provides some sense of control for the lawyer – see revised rule below]

b.
Revised Rule 1.2

(a)
adds provision that lawyer may take actions that on behalf of the client that are “impliedly authorized to carry out the representation”

(c)
expressly imposes the “reasonableness language” – lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent
c.
Model Rule 1.4
(a)
Lawyer shall keep client reasonably informed about the status of a matter and promptly comply w/ reasonable requests for information

(b)
Lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions re the representation.

4.
Terminating the Relationship – Withdrawal
a.
Model Rule 1.16

(a)
Lawyer shall not represent a client, or shall w/draw if: [Mandatory Withdrawal]
(1)
the representation will result in violation of the Rules or other law

(2)
the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or

(3)
the lawyer is discharged

(b)
Lawyer may w/draw from representation if it can be accomplished w/o material adverse affect to client, or if: [Optional Withdrawal]
(1)
client persists in course of action requiring lawyer’s services which lawyer believes are criminal or fraudulent

(2)
client has used lawyer’s servs. to perpetrate crime or fraud

(3)
client insists on pursuing objectives that lawyer finds repugnant or imprudent
(4)
client fails to fulfill obligation to lawyer re lawyer’s servs. and has been given reasonable warning that lawyer will w/draw unless it’s fulfilled

(5)
the representation will result in unreasonable financial burden on the lawyer 

(6)
other good cause exists.

(c)
when ordered to do so by a tribunal the lawyer shall continue the representation notwithstanding good cause for terminating the representation

(d)
upon termination of the representation, lawyer shall take steps to extent reasonably practical to protect client’s interests, such as giving reasonable notice to the client, allowing time to find other counsel, surrendering papers/property, and refunding advance payment of fees.

b.
Revised Rule 1.16 – one significant change is in (b)(3) [is new (b)(4):

(b)(4) [lawyer may w/draw if] client insists upon taking action that lawyer considers repugnant or w/ which the lawyer has a fundamental disagreement
c.
Restatement §§ 31-33 (pp. 266-68)
C.
Setting Legal Fees

1.
How is fee determined?

a.
Model Rule 1.5
(a)
Lawyer’s fee must be reasonable; factors considered include: (1) time and labor required, novelty and difficulty of question, skill required; (2) likelihood that accepting the employment will preclude other employment; (3) fee customarily charged in the locality; (4) amount involved and results obtained; (5) time limits imposed by client; (6) nature and length of relationship w/ client; (7) experience, reputation and ability of lawyer; and (8) whether fee is fixed or contingent.

(b)
When lawyer has not regularly represented client, fee shall be communicated, preferably in writing, before or w/in a reasonable time after commencing the representation. 

→
Note: DC Rules DO require the agreement to be in writing
(c)
Fee may be contingent (except as in ¶ (d)); contingent agreement shall be in writing and state: method of determining fee, including percentages if settlement, trial, etc., as well as when and if court fees are deducted.
(d)
Lawyer CANNOT enter contingent fee agreement for:

(1)
domestic relations matter (divorce, or alimony or support issue)

(2)
representation of criminal Δ.

(e)
division of fees b/w lawyers NOT in the same firm can only be made if:

(1)
division is in proportion to services performed or, w/ written agreement of the client, each lawyer assumes joint responsibility for the representation;

(2)
client is advised of and does not object to the participation of all the lawyers involved; and

(3)
the total fee is reasonable.

b.
Revised Rule 1.5 – most significant changes are in (a)(8), (e):

(a)(8) “whether fee is fixed or contingent” replaced by “the degree of risk assumed by the lawyer”
(e)
division of fees b/w lawyers NOT in the same firm can only be made if:

(1)
the client agrees, in a writing signed by the client, to the participation of all the lawyers involved, including the share each lawyer will receive; and

(2)
the total fee is reasonable.

2.
Limits on Collecting Fees

a.
Model Rule 1.15 – Safekeeping Property

(a)
lawyer shall hold client’s property separate from the lawyer’s own property; funds shall be kept in a separate account maintained in the state where the lawyer’s office is; other property shall be appropriately safeguarded.  Lawyer shall keep records of the accounts.

(b)
upon receiving funds in which client or other TP has an interest, lawyer shall promptly notify the person, and shall promptly deliver to that person any funds or other property that the client is entitled to receive.  Also shall promptly render accounting upon request.

(c)
when in the course of representation lawyer is in possession of property in which both the lawyer and someone else claim interests, the property shall be kept separate by the lawyer until there is an accounting and severance of their interests.  If dispute arises about the interests, the portion in dispute shall be kept separate by the lawyer until it is resolved.

b.
Revised Rule 1.15 – addition to (c) above:

(c)
Lawyer shall promptly distribute all portions of the property as to which the interests are NOT in dispute
IV.
Confidentiality and its Limits
A.
Confidentiality Owed to the Client

1.
Three different sources of the law of confidentiality:

a.
law of evidence – provides the attorney-client privilege (privilege against testifying re particular matters)

b.
law of civil procedure – provides work product immunity (discovery rules say there are certain kinds of materials that a lawyer need not turn over in discovery)

c.
law of agency (common law) – an agent may not disclose information of the agent’s principle – idea that an agent’s power is so limited (and lawyer is in an agency relationship w/ client) prevents lawyer from talking about the client’s info

2.
Attorney-Client Privilege

a.
What info is protected?

i.
Restatement § 68 – privilege may be invoked w/ respect to (1) a communication (2) made b/w privileged persons (3) in confidence (4) for the purpose of obtaining or providing legal assistance for the client

ii.
Restatement §§  69-70 “communication” includes what the lawyer says back to the client, as well as communications from the client’s authorized agent – (lawyer and his agents are the “privileged persons”)

iii.
Restatement § 71 – “in confidence” means the communicating person reasonably believes that no one will learn contents of communication except a privileged person
iv.
A-C privilege does NOT protect the underlying facts of the case → cannot prevent disclosure of a document simply by giving it to your lawyer
v.
Restatement § 75 – The Privilege of Co-Clients

(1)
if two or more persons are jointly represented by the same lawyer in a matter, a communication of either co-client that otherwise qualifies as privileged under §§ 68-72 and relates to matters of common interest is privileged as against third persons, and any co-client may invoke the privilege, unless it has been waived by the client who made the communication.

(2)
unless the co-clients have agreed otherwise, a communication described in (1) is not privileged as b/w the co-clients in a subsequent adverse proceeding b/w them.

vi.
Restatement § 76 – Privilege in Common-Interest Arrangements – 

(1)
if two or more clients w/ a common interest in a litigated or nonlitigated matter are represented by separate lawyers and they agree to exchange info concerning the matter, a communication of any such client that otherwise qualifies as privileged under §§ 68-72 that relates to the matter is privileged as against third persons.  Any such client may invoke the privilege, unless it has been waived by the client who made the communication.

(2)
unless the clients have agreed otherwise, a communication described in (1) is not privileged as b/w clients described in (1) in a subsequent adverse proceeding b/w them.
3.
Work Product Privilege

a.
Restatement § 87 – Lawyer Work-Product Immunity
(1)
Work product consists of tangible material or its intangible equivalent, other than underlying facts, prepared by the lawyer for litigation then in progress or anticipation of future litigation

(2)
Opinion work product consists of the opinions or mental impressions of a lawyer; all other WP is ordinary WP.

(3)
Except for material which is not so protected by applicable law, WP is immune from discovery or other compelled disclosure as dictated by Restatement §§ 88-90.

b.
Restatement § 88 – Ordinary Work Product – When WP protection is invoked as described in § 90, it is immune from discovery unless inquiring party:

(1)
has substantial need for the material in order to prepare for trial; or

(2)
is unable w/o undue hardship to obtain the substantial equivalent of the material by other means.

c.
Restatement § 89 – Opinion Work Product – is immune from discovery or other compelled discovery unless either the immunity is waived or an exception under §§ 91-93 applies

d.
Restatement § 90 – Invoking WP Immunity

(1)
WP immunity may be invoked by or for the person on whose behalf the WP was prepared

(2)
Person invoking WP immunity must object and demonstrate each element of the immunity

(3)
Once a claim of WP has been supported, person entitled to invoke a waiver or exception must assert it and then demonstrate each element of the waiver or exception.

4.
Model Rules Approach to Confidentiality

a.
Model Rule 1.6 – Confidentiality of Information

(a)
A lawyer shall not reveal information relating to the representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, and except as in (b) below.

(b)
A lawyer may reveal the following to the extent he believes reasonably necessary:

(1)
to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm
(2)
to establish a claim or defense for the lawyer in a controversy b/w lawyer and client; to establish a defense for the lawyer to a criminal charge or civil claim against the lawyer based on the client’s conduct; or to respond to allegations in any proceeding re the representation.

→
cmt. 5 – how privileges differ from confidentiality rules: A-C privilege applies in judicial and other proceedings in which lawyer may be called as a witness or otherwise required to produce evidence; confidentiality rule applies not merely to matters communicated in confidence by the client but also to all information relating to the representation, whatever the source.
b.
Revised Rule 1.6 (significant changes)

(a)
A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the disclosure is permitted by (b) below.

(b)
A lawyer may reveal information relating to the representation of the client to the extent the lawyer believes reasonably necessary:

(1)
to prevent reasonably certain death or substantial bodily harm;

(2)
to secure legal advice about the lawyer’s compliance w/ the Rules

(3)
[(b)(2) above becomes (b)(3)]

(4)
to comply w/ other law or a court order.

5.
Waiver of the Privilege

a.
can be waived by disclosure by either lawyer or client; if it’s lawyer, client may have cause of action for civil damages

b.
e-mail does not waive the privilege – just b/c something could be stolen through technology doesn’t mean lawyers must have best technology

c.
but discussion of client matters in places where it would be likely to be overheard (e.g. elevator, restroom) can constitute waiver

d.
Unintentional Disclosure
i.
accidental disclosure does NOT waive the privilege unless it was negligent

ii.
lawyer who receives the information may not use it; they must notify the disclosing party that they have it but need not send it back.

6.
Confidential Information in Corporate Settings
a.
Upjohn – rule before this was that the only people who could communicate in a way that was privileged was the control group.  But under this case, the corp. is protected w/ respect to communications of any employee which can contribute to the corp.’s getting legal assistance w/ a problem.

b.
Rules do NOT say that lawyer can report on corporate client whose activities are breaking the law; but Model Rule 1.6 does have the protection to disclose conduct that will lead to imminent death or substantial bodily injury; w/ revised rule saying “reasonably certain death” the lawyer can disclose under this standard.

c.
Restatement § 66 – lawyer is NOT subject to prof. discipline, liable for damages to the client or and third person, or barred from recovery against a client or TP if he takes or does not take action to disclose info. that he believes reasonably necessary to prevent reasonably certain death or subst. bodily harm.
V.
Conflict of Interest
A.
Current Clients – Duty of Confidentiality/Duty of Loyalty
1.
Model Rule 1.7
(a)
A lawyer shall not represent a client if the representation will be directly adverse to another client, unless:

(1)
the lawyer reasonably believes the representation will NOT adversely affect the relationship w/ the other client; and

(2)
each client consents after consultation.

(b)
A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to another client or to a third person, or by the lawyer’s own interests, unless;

(1)
the lawyer reasonably believes the representation will NOT be adversely affected; and

(2)
the client consents after consultation.  

2.
Revised Rule 1.7 – entirely re-written
(a)
Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest, which exists if:

(1)
the representation of one client would be directly adverse to another; or

(2)
there is significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, former client, third person or the lawyer’s own interests.

(b)
Notwithstanding the existence of a concurrent C/I under para. (a), a lawyer may represent a client if each affected client gives informed consent, confirmed in writing, and

(1)
the lawyer reasonably believes that he will be able to provide competent and diligent representation to each affected client;

(2)
the representation is not prohibited by law; and 

(3)
the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation/proceeding.
→
Revised Rule 1.0(e) – “informed consent” – agreement to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct. 
3.
Restatement § 121 – Unless all clients consent under § 122, lawyer may not represent a client if that representation would create a C/I.  A C/I is involved if there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another client, former client or third person.
4.
Restatement § 122
(1)
Lawyer may represent a client notwithstanding a C/I if each affected client/former client gives informed consent to the representation.  Informed consent requires that the client or former client have reasonably adequate information about the material risks of such representation.

(2)
Notwithstanding the informed consent of each affected client, a lawyer may NOT represent a client if: [Conflicts which CANNOT be waived]
(a)
the representation is prohibited by law;

(b)
one client will assert a claim against the other in the same litigation; or

(c)
in the circumstances, it is not reasonably likely that the lawyer will be able to provide adequate representation to one of the clients.

5.
Model Code DR 5-105 – Refusing to Accept or Continue Employment if the Interests of Another Client May Impair the Independent Prof. Judgment of the Lawyer

(A)
a lawyer shall decline proffered employment if the exercise of his independent prof. judgment in behalf of a client will be or is likely to be adversely affected by the acceptance of the proffered employment, or if it would be likely to involve him in representing differing interests.

(B)
a lawyer shall not continue multiple employment if the exercise of his independent prof. judgment in behalf of a client will be or is likely to be adversely affected by his representation of another client, or if it would be likely to involve him in representing differing interests.

(C)
In (A) and (B), a lawyer may represent multiple clients if it is obvious that he can adequately represent the interest of each and if each consents to the representation after full disclosure of the possible effects of the representation

(D)
If a lawyer is required to decline employment or to w/draw from employment, no other lawyer associated w/ him or his firm may accept or continue such employment.
6.
Who Is a Current Client?

a.
Key factor is whether the lawyer has terminated the relationship; note → the relationship exists as long as the client thinks it exists, even if the lawyer was employed for one particular matter and it looks like the client no longer gives the lawyer any business.

b.
lawyer who represents parent company does NOT necessarily represent the subsidiary – see Cmt. 34 to Revised Rule 1.7 – lawyer for an organization is not necessarily barred from accepting representation adverse to an affiliate in an unrelated matter unless the circumstances are such that the affiliate should also be considered a client.

c.
lawyer cannot “fire” a client in order to sue them on behalf of another client – this is the hot potato rule (cannot drop the client as if it were a hot potato).  However, lawyer may be able to get the client to waive future consents, but cmt. 22 to Revised Rule 1.7 requires that in order to make such a waiver effective the test is whether the client reasaonably understands the material risks that waiver entails – open-ended waivers will generally be considered ineffective under this Comment.
d.
Cmt. 24 to Revised Rule 1.7 (cmt. 9 to current rule) – lawyer may ordinarily take inconsistent legal positions in different tribunals at different times for different clients, even though such an act might create precedent adverse to the other client.  There IS a C/I, however, if there is a significant risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different case.
B.
Conflicts Between Lawyer’s Own Interests and the Client’s Interests
1.
Model Rule 1.8 – Conflict of Interest: Prohibited Transactions

(a)
lawyer shall not knowingly enter into a business transaction w/ a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to the client unless:

(1)
the transaction is fair and reasonable to the client and terms are fully disclosed and transmitted in writing to the client;

(2)
the client is given opportunity to seek the advice of independent counsel in the transaction; and

(3) 
the client consents in writing thereto.
→
cmt. 1 – this paragraph does not apply to standard commercial transactions b/w the lawyer and client for products or services that the client generally markets to others, e.g. banking or medical services → reasoning here is that lawyer has no advantage in dealing w/ the client, so the restrictions are unnecessary and impractical.
(b)
a lawyer shall not use info relating to the representation of a client to the disadvantage of the client unless the client consents after consultation
(c)
a lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as parent, child, sibling or spouse any substantial gift from a client, including a testamentary gift, except where the client is related to the donee.

→
cmt. 2 – lawyer MAY accept a gift from the client if the transaction meets general standards of fairness
2.
Revised Rule 1.8 – notable changes:

(a)(2) client should be advised in writing of the desirability of seeking independent counsel

(a)(3) . . . the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer represents the client in the transaction.  
(c)
lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of the client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the recipient of the gift is related to the client.  Related persons include anyone w/ whom the client maintains a close personal relationship.
(j)
[added] a lawyer shall not have sexual relations w/ a client unless a consensual sexual relationship existed b/w them when the lawyer-client relationship commenced.

3.
Model Code DR 4-101 – Preservation of Confidences and Secrets of a Client

(B)
. . .  a lawyer shall not knowingly:

(3)
use a confidence or secret of his client for the advantage of himself or of a third person unless the client consents after full disclosure.
4.
Model Code DR 5-101 – Refusing Employment When the Interests of the Lawyer May Impair His Independent Professional Judgment

(A)
Except w/ the consent of the client after full disclosure, a lawyer shall not accept employment if the exercise of his prof. judgment on behalf of his client will be or reasonably may be affected by his own financial, business, property or personal interests.

5.
Model Code DR 5-104 – Limiting Business Relationships w/ Clients

(A)
Lawyer shall not enter into a business transaction w/ a client if they have differing interests therein and if the client expects the lawyer to exercise his prof. judgment therein for the protection of the client unless the client has consented after full disclosure

(B)
Prior to the conclusion of all aspects of the matter giving rise to his employment, a lawyer shall not enter into any arrangement or understanding w/ a client or prospective client by which he acquires an interest in publication rights w/ respect to the subject matter of the employment [same as 1.8(d) of MR which was not assigned here for some reason].

6.
Model Code DR 5-107 

(A)
Except w/ consent of client after full disclosure a lawyer shall not:

(1)
accept compensation for legal services from one other than his client

(2)
accept from one other than his client any thing of value related to the representation

(B)
Lawyer shall not permit a person who recommends, employs or pays him to render legal services for another to direct or regulate his prof. judgment in rendering the legal servs 

7.
Other Positional Conflicts

a.
Model Rule 6.3 – Membership in Legal Services Organization – A lawyer may serve as a director, officer or member of a LSO notwithstanding that the org. serves persons having interests adverse to a client of the lawyer.  The lawyer shall not knowingly participate in a decision or action of the org.:

(a)
if doing so would be incompatible w/ the lawyer’s obligations to the client under 1.7; or

(b)
where the decision or action could have a material adverse effect on the representation of a client of the org. whose interests are adverse to a client of the lawyer.

b.
Model Rule 6.4 – Law Reform Activities Affecting Client Interests – A lawyer may serve as a director, officer or member of an org. involved in reform of the law or administration notwithstanding that the reform may affect the interests of a client of the lawyer.  When the lawyer knows that the interests of a client may be materially benefited by a decision in which the lawyer participates, the lawyer shall disclose that fact but need not identify the client.
C.
Addressing Conflicts Between a Third Party to Whom the Lawyer Has Obligations and the Client’s Interests

1.
These mostly arise in the insured-insurer context – often insurance Ks will contain “duty to defend” provisions which say that if the insured is sued for something covered by the policy the insurer must provide an attorney to defend the insured.  Thus, while the lawyer is paid by the insurer, s/he represents the insured and the insurer is not a party to the litigation.  If the insurer disputes that there is even coverage for the suit, it must retain its own “coverage counsel.”  Confidential info would not necessarily be shared b/c the insured and insurer often have different interests.

a.
Model Rule 1.8(f)

(f)
A lawyer shall NOT accept compensation for representing a client from one other than the client unless:

(1)
the client consents after consultation;

(2)
there is no interference w/ the lawyer’s independence of prof. judgment or w/ the lawyer-client relationship; and

(3)
info. relating to the representation of the client is protected under 1.6.

b.
This rule makes things difficult on the third party – for example, the insured gets to decide on settlement offers b/c s/he is the client; however, many insurance Ks say that if the insured can settle w/in the policy limits s/he must do so, and to not do so violates the K, which may forfeit insurance coverage if you ultimately lose the suit.
D.
Conflicts With Former Clients

1.
Model Rule 1.9

(a)
a lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client consents after consultation.

(b)
a lawyer shall not knowingly represent a person in the same or substantially related matter in which a firm w/ which the lawyer formerly was associated had previously represented a client

(1)
whose interests are materially adverse to that person; and

(2)
about whom the lawyer had acquired information protected by 1.6 and 1.9(c).

unless the former client consents after consultation

(c)
a lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:

(1)
use info relating to the representation to the disadvantage of a former client except as 1.6 or 3.3 would permit, or when the info has become generally known; or

(2)
reveal info relating to the representation except as 1.6 or 3.3 would permit.

2.
Restatement § 132 – Unless both the affected present and former clients consent to the representation . . . a lawyer who has represented a client in a matter may not thereafter represent another client in the same or a subt. related matter in which the interests of the former client are materially adverse.  The current matter is substantially related if:

(1)
the current matter involves the work the lawyer performed for the former client; or

(2)
there is a substantial risk that the representation of the present client will involve the use of information acquired in the course of representing the former client unless that info. has become generally known.
3.
Duty to Former Prospective Client

a.
Restatement § 15 – Lawyer’s Duties to Prospective Clients

(1)
when person discusses w/ a lawyer the possibility of forming an L-C relationship but then no relationship ensues, the lawyer must

(a)
not substantially use or disclose confidential info learned in the consultation;
(b)
protect the person’s property; and

(c)
use reasonably care to the extent the lawyer provides the person legal services.

(2)
a lawyer may not represent a client whose interests are materially adverse to those of a former prospective client in the same or a substantially related matter when the lawyer has received from the prospective client confidential info that could be significantly harmful to the prospective client, except that it’s permissible if:

(a)
(i) any prohibited lawyer takes reasonable steps to avoid exposure to confidential info other than that appropriate to determine whether to undertake the representation and (ii) the lawyer is screened; or

(b)
both the affected client and prospective client give informed consent.

→
note: Revised Rule 1.18 is substantially the same as this

→
Revised Rule 1.0(k) – “screened” denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures w/in a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under the Rules or other law. 
E.
Imputed Disqualifications

1.
Model Rule 1.10

(a)
while lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so

→
cmt. 1 – defines firm – essentially if the lawyers hold themselves out to the public as a single entity they constitute a “firm”
(b)
when a lawyer has terminated an association w/ a firm, the firm is not prohibited from thereafter representing a person w/ interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm unless:

(1)
the matter is the same or substantially related to that on which the formerly associated lawyer represented the client; and

(2)
any lawyer remaining in the firm has info protected by 1.6 and 1.9 that is material to the matter.

(c)
this disqualification may be waived by the client.

2.
Revised Rule 1.10 – the ABA considered adding “screening” provision to 1.10(c) but it did NOT make it into the final version.  These provisions are crossed out in the version in the supplement even though they are NOT in the current version of the Rules either.
3.
Model Rule 1.9(b) – see above page 13 – this addresses whether if a lawyer leaves a firm that is disqualified, that lawyer’s disqualification ends.  Cmt. 3 to 1.9 notes that there is a balancing of interests b/w the client and lawyer in answering this question, including loyalty to the client but also allowing the client free choice of legal counsel.  The rule implies that if the formerly associated lawyer did not have access to confidential info the representation may be okay.
4.
Model Rule 1.8(i) – lawyer related to another lawyer as parent, child, sibling or spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is represented by the other lawyer except upon consent by the client after consultation regarding the relationship.

5.
Model Rule 1.11

(a)
lawyer shall not represent a private client in connection w/ a matter in which the lawyer participated personally and substantially as a public officer or employee unless the appropriate govt. agency consents after consultation.  No lawyer in the firm can continue such a representation unless:

(1)
the disqualified lawyer is screened; and

(2)
written notice is promptly given to the agency

(b)
lawyer having confidential govt. info about a person acquired when the lawyer was public employee may NOT represent a private client whose interest are adverse to that person in a matter in which the information could be used to the material disadvantage of that person.  A firm may only undertake such a representation if the lawyer is screened.

(c)
lawyer serving as public officer shall not:

(1)
participate in a matter in which the lawyer participated while in private practice unless there is no one else under applicable law who could do the work; or

(2)
negotiate for private employment w/ a person involved in a matter on which the lawyer is involved

→
18 U.S.C. § 207 – criminal statute which may impose prison time if you use information learned in govt. employment in later representation of private clients

VI.
Client Counseling

A.
The Lawyer as Advisor

1.
Model Code EC 7-3 – role of advocate and advisor are different – 

a.
advocate deals w/ past conduct and must take the facts as he finds them
b.
advisor primarily assists client in determining the future course of conduct and relationships

2.
Model Code EC 7-5 – lawyer as advisor furthers his client’s interest by giving his professional opinion as to what he believes would likely be the ultimate decision of the courts on the matter at hand and by informing his client of the practical effect of such decision. . . .  Lawyer should never encourage or aid his client to commit criminal acts or counsel his client on how to violate the law and avoid punishment therefore.
3.
Model Rule 2.1 – in representing a client a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice a lawyer may refer not only to the law but to other considerations such as moral, economic, social and political factors that may be relevant to the client’s situation.

4.
There are legal limits on advice lawyer can give – see EC 7-5 above; also: 

a.
Model Rule 1.2(d) – a lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct w/ a client and may counsel or assist a client to make a GF effort to determine the validity, scope, meaning or application of the law.

5.
Restatement § 94 – Advising and Assisting a Client 
(1)
a lawyer who counsels or assists a client to engage in conduct that violates the rights of a third person is subject to liability: (a) to the third person, and (b) to the client.

(2)
for purposes of prof. discipline, a lawyer may not counsel or assist a client in conduct that the lawyer knows to be criminal or fraudulent w/ the intent of facilitating or encouraging the conduct, but the lawyer may counsel or assist a client in conduct when the lawyer reasonably believes:

(a)
that the client’s conduct constitutes a GF effort to determine the validity, scope, meaning of application of a law; or

(b)
that the client can assert a nonfrivolous arg. that the client’s conduct will NOT constitute a crime or fraud.

(3)
in counseling a client, a lawyer may address nonlegal aspects of a proposed course of conduct, including moral, reputational, economic, social, political and business aspects.

6.
How do you advise a client who you believe has diminished capacity?

a.
Model Rule 1.14
(a)
when a client’s ability to make adequately considered decisions in connection w/ the representation is impaired, the lawyer shall, as far as reasonably possible, maintain a normal lawyer-client relationship w/ the client.

(b)
a lawyer may seek the appointment of a guardian or take other protective action w/ respect to a client only when the lawyer reasonably believes that the client cannot act in the client’s own interests.
B.
Advising the Business Corporation

1.
Model Rule 1.13
(a)
a lawyer employed or retained by an organization represents the org. acting through its duly authorized constituents.

→
see also EC 5-18 below

(b)
if a lawyer for an org knows that an officer, employee or other person associated w/ the org. is engaged or intends to engage in action that is a violation of a legal obligation to the org., or a violation of law that might be imputed to the org., and is likely to result in subst. injury to the org., the lawyer shall proceed as reasonably necessary in the best interest of the organization.  In determining how to proceed, the lawyer shall consider the seriousness of the violation and its consequences, scope and nature of the representation, responsibility in the org. and the apparent motivation of the person involved; the policies of the org. concerning such matters, and anything else relevant.  Any measures taken should attempt to minimize disruption of the org., and may include the following:

(1)
asking reconsideration of the matter

(2)
advising that a separate legal opinion on the matter be sought for presentation to appropriate authorities in the org.; and

(3)
referring the matter to a higher authority in the org.

(c)
if after complying w/ (b) the highest authority in the org. still insists upon action the lawyer may w/draw.

(d)
in dealing w/ individuals at the org., the lawyer shall explain the identity of the client when it is apparent that org.’s interests are adverse to those of the constituents w/ whom the lawyer is dealing.

(e)
lawyer representing an org. may also represent directors, officers, etc. subject to 1.7.
2.
Model Code EC 5-18 – lawyer employed or retained by a corp. or similar entity owes his allegiance to the entity and not to a stockholder, director, officer, employee, representative, or other person connected w/ the entity.  If lawyer is asked to represent one of these people in their individual capacity, the lawyer may do so only if he is convinced that differing interests are present.

3.
Restatement § 96 – Representing an Organization as Client

(1)
when a lawyer is employed or retained by an org.:

(a)
the lawyer represents the interests of the org. as defined by its responsible agents acting pursuant to the org.’s decision-making procedures; and

(b)
subject to sect. (2), the lawyer MUST follow instructions in the representation given by persons authorized to so act on behalf of the org.

(2)
if a lawyer representing an org. knows of circumstances indicating that a constituent of the org. has engaged in or intends to engage in action that violates a legal obligation to the org. that likely will cause subst. injury to it, or that reasonably can be foreseen to be imputable to the org. and likely to result in subst. injury to it, the lawyer must proceed in what he reasonably believes to be the best interests of the org.
(3)
in the circumstances above, the lawyer may ask the constituent to reconsider the matter, recommend that a second legal opinion be sought, and seek review by appropriate supervisory authority w/in the org.

4.
Restatement § 131 – Conflicts of Interest in Representing an Org. – Unless all affected clients consent to the representation, a lawyer may not represent both an org. and a director, officer, employee, etc. if there is a substantial risk that the lawyer’s representation of either would be materially and adversely affected by the lawyer’s duties to the other.
VII. Dealing With Others on Behalf of Clients
A.
Contact w/ Represented and Unrepresented Persons
1.
Model Rule 4.2 – In representing a client, a lawyer shall not communicate about the subject of the representation w/ a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do so.

→
cmt. 1 – this rule does NOT prohibit communications w/ a represented person, or an employee or agent of such person, concerning matters outside the representation.

→
cmt. 4 – in the case of an organization, the rule prohibits contact by a lawyer w/ persons having a managerial responsibility on behalf of the org., and w/ any other person whose act or omission in connection w/ that matter may be imputed to the organization for purposes of civil or criminal liability, or whose statement may constitute an admission by the org.

→
cmt. 5 – for lawyer to “know” a person has counsel, there must be actual knowledge.

2.
Model Rule 3.4(f) – A lawyer shall not:

(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless: (a) the person is a relative or an employee or other agent of the client; and (b) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such info.

→
this addresses the situation of a lawyer who would want to talk to a former employee of a company about his representation of his client against the company; b/c the former employee is no longer the corp.’s agent, the lawyer need not have permission to talk to that person
3.
Model Rule 4.3 – In dealing on behalf of a client w/ a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonably efforts to correct the misunderstanding. 

→
see also 1.13(b) – in the corp. setting, employees of the corp. are not represented by the corp.’s counsel.  In corp. contexts the lawyer may have to clarify to those employees that he does not represent them b/c they might misunderstand; under 1.13(b) lawyer has to explain that the corp. is the client.

B.
The Ethics of Negotiation
1.
Model Rule 4.1. – Truthfulness in Statements to Others – In the course of representing a client a lawyer shall not knowingly:
(a)
make a false statement of material fact or law to a third person; or

(b)
fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by 1.6

→
cmt. 1 – lawyer is required to be truthful when dealing w/ others on a client’s behalf, but generally has no affirmative duty to inform the opposing party of relevant facts.

→
cmt. 2 – whether a statement is one of fact can depend on the circumstances; when negotiating, certain statements are not taken as statements of material fact, e.g. estimates of price or value.

2.
Restatement § 98 – Statements to Nonclient – A lawyer communicating on behalf of a client w/ a non-client may not:

(1)
knowingly make a false statement of material fact or law to the non-client;

(2)
make other statements prohibited by law; or

(3)
fail to make a disclosure of information required by law.
 C.
The Lawyer as Evaluator
1.
Model Rule 2.3 – Evaluation for Use by Third Persons
(a)
a lawyer may undertake an evaluation of a matter affecting a client for the use of someone other than the client if:

(1)
the lawyer reasonably believes that making the evaluation is compatible w/ other aspects of the lawyer’s relationship w/ the client; and

(2)
the client consents after consultation.

(b)
except as disclosure is required in connection w/ a report of an evaluation, info. relating to the evaluation is otherwise protected by rule 1.6.

→
note: in assuming the role of evaluator, the lawyer does NOT take on the addressee of his evaluation as his client.  Nonetheless, the lawyer is responsible for his representations to the third party, and may be subject to civil liability if they prove false and the third party relies on them to its detriment.  The lawyer thus needs to be sure that what the client has told him is true; the lawyer need not undertake a full investigation but should check out any obvious inconsistencies.

VIII.
Judicial Ethics

A.
Model Rules Approach – Regulates Lawyer’s Approach to Judges

1.
Model Rule 8.2

(a)
a lawyer shall not make a statement that the lawyer knows to be false or w/ reckless regard for the truth concerning the qualifications or integrity of a judge, or candidate for a judicial or legal office.

(b)
a lawyer who is a candidate for legal office shall comply w/ the applicable provisions of the Code of Judicial Conduct.
B.
Judge Shall Avoid Appearance of Impropriety in All Activities

1.
Model Code of Judicial Conduct (CJC) 2B – A judge shall not allow family, social, political or other relationships to influence the judge’s conduct or judgment.  A judge shall not lend the prestige of judicial office to advance the judge’s private interests, nor shall a judge convey or permits others to convey the impression that they are in a special position to influence the judge.  A judge shall not testify voluntarily as a character witness.
C.
Financial Grounds for Disqualification of Judges

1.
Can attorney loan money to a judge?

a.
Model Rule 3.5(a) – A lawyer shall not (a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law

b.
Model Rule 8.4(f) – It is professional misconduct for a lawyer to . . . (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law [purpose of this section is to cross reference MR w/ Code Jud. Conduct]

c.
CJC 4D(5) – A judge shall not accept, and shall urge members of the judge’s family residing in his/her household not to accept, a gift, bequest, favor or loan from anyone else except for:

(a)
a gift incident to public testimonial, books, tapes, etc. supplied complimentarily by publishers, or an invitation to the judge and his/her spouse to attend a bar related function or activity devoted to improvement of the law, legal system or admin. of justice

(b)
gift, award or benefit incident to the business, profession or other activity of the judge’s spouse or other family member residing in the household, provided the gifts could not reasonably be perceived as intended to influence the judge in his duties
(c)
ordinary social hospitality

(d)
gift from relative or friend on special occasion (e.g. birthday) if the gift is fairly commensurate w/ the occasion and relationship

(e)
gift, bequest, favor or loan from a relative or close personal friend who could not appear before the judge anyway under 3E

(f)
loan from a lending institution as long as the terms are the same that anyone else could get

(g)
scholarship/fellowship awarded on same terms and based on same criteria as everyone else gets; or

(h)
any other gift, bequest favor or loan only if the donor is not a part who is likely to come before the judge; even then, if value is more than $150 judge must report it.
2.
What financial interests might qualify a judge from acting in a case?
a.
CJC 3E – Disqualification of Judge

(1)
Judge shall disqualify him/herself in a proceeding in which the judge’s impartiality may be reasonably questioned, including where:

(a)
judge has personal bias concerning a party or a party’s lawyer, or personal knowledge of disputed evidentiary facts concerning the proceeding

(b)
judge served as a lawyer in the matter in controversy, or a lawyer w/ whom the judge previously practiced served as a lawyer in the matter, or the judge has been a material witness concerning it;

(c)
judge knows that he or she, or his/her spouse, parent or child wherever they reside, or anyone else in his household has an economic interest in the subject matter in controversy or in a party to the proceeding or has a more than de minimis interest that could be substantially affected by the proceeding

→
economic interest means more than a de minimis legal or equitable interest 

(d)
the judge or his/her spouse or a person w/in the third degree of relationship to either:

(i)
is a party to the proceeding or officer, director or trustee of a party;

(ii)
is acting as a lawyer in the proceeding;

(iii)
is known by the judge to have more than a de minimis interest that could be subst. affected by the proceeding; or

(iv)
is to the judge’s knowledge likely to be a material witness in the proceeding.

(2)
A judge shall keep informed about his/her personal and fiduciary economic interests and make a reasonable effort to keep informed about those of his/her spouse and minor children living in the household.
b.
Note – Disqualification is easy to waive – CJC 3F – Remittal of Disqualification – Judge disqualified under 3E may disclose on the record the basis of the disqualification and ask the parties to consider, out of the judge’s presence, whether to waive disqualification.  
D.
Judge Identified With a Strong Policy Position
1.
Judge’s political views do not necessarily disqualify the judge from hearing a case – note 3E(1) which disqualifies judges from participating in proceedings where they have biases towards particular parties, but not social biases

2.
What extra-judicial activities may a judge partake in?

a.
CJC 4A – A judge shall conduct all of the judge’s extra-judicial activities so that they do not: 

(1)
cast reasonable doubt on the judge’s ability to act impartially as a judge;

(2)
demean the judicial office; or

(3)
interfere w/ the proper performance of judicial duties. 
b.
CJC 4C

(1)
judge shall NOT appear at a public hearing before or otherwise consult w/ exec. or legislative body except on matters concerning the law, legal system or admin. of justice 

(2)
judge shall NOT accept appointment to govt. committee or commission or other position that is concerned w/ issues of fact or policy other than the improvement of the law, legal system or admin. of justice.

(3)
judge MAY serve as officer, director, trustee or non-legal advisor of an org. devoted to the improvement of the law, legal system or admin. of justice, or of an educational, religious, charitable, fraternal or civic org. not conducted for profit, subject to the following limitations:

(a)
judge shall NOT serve as off., dir. trustee or non-legal advisor if it is likely that the org. (i) will be engaged in proceedings that would ordinarily come before the judge; or (ii) will be engaged frequently in adversary proceedings in the court of which the judge is a member or court subject to appellate juris. in the judge’s court.

(b)
a judge as an off., dir., trustee or non-legal advisor, (i) may assist the org. in planning fund raising, but shall not personally participate in the solicitation of funds except from judges over whom s/he does not exercise supervisory/appellate authority; (ii) may make recommendations to orgs. on projects concerning law, LS, or admin. of justice; (iii) shall NOT personally solicit members; and (iv) shall Not use or permit the use of the prestige of his office for fund-raising purposes.
c.
note – judge may teach law – CJC 3B – judge may speak, write, lecture, teach and participate in other extra-judicial activities concerning the law, LS or admin. of justice, and non-legal subjects.

E.
Judge as Political Candidate
1.
Limits on Candidates for Judicial Office – CJC Canon 5
a.
CJC 5A 

(1)
Except as authorized under 5B(2), 5C(1) and 5C(3), Judge or candidate for election/appointment to judicial office shall not: 

(a) act as a leader or hold office in political org.

(b)
publicly endorse or oppose another candidate for public office

(c)
makes speeches on behalf of a political org.

(d)
attend political gatherings; or

(e)
solicit funds for political orgs. or candidates, or purchase tix for political party functions

(2)
Judge shall resign from judicial office upon becoming candidate for non-judicial office

(3)
Candidate for judicial office:

(a)
shall maintain dignity appropriate to judicial office and act in a manner consistent w/ the integrity and independence of the judiciary, and encourage family members to do the same;

(b)
shall prohibit employees and officials serving the candidate from doing on the candidate’s behalf from doing what the candidate is prohibited from doing

(c)
except as permitted under 5C(2), shall NOT authorize or knowingly permit any other person to do for the candidate what the candidate is prohibited from doing under this Canon

(d)
shall not (i) make pledges or promises of conduct in office other than the impartial performance of judicial duties; (ii) make statements that commit the candidate w/ respect to cases or issues likely to come before the court; or (iii) knowingly misrepresent the ID, qualifications, present position or anything else about the candidate or an opponent.

(e)
may respond to personal attacks. 

b.
CJC 5C – Judges/Candidates Subject to Public Election
(1)
judge or candidate subject to public election may, except as prohibited by law, 

(a)
at any time (i) purchase tix for and attend political gatherings; (ii) identify him/herself as member of political party; and (iii) contribute to a political org.

(b)
when a candidate for election, (i) speak to gatherings on his or her own behalf; (ii) appear in advertising supporting the campaign; (iii) distribute promotional literature; and (iv) publicly endorse or oppose other candidates in the election.

(2)
candidate shall NOT personally solicit or accept campaign contributions.  But candidate can establish committees to conduct campaigns which may solicit contributions and manage the campaign.  Campaign committees may solicit contributions up to one year before through 90 days after the election.

(3)-(5) omitted by me.

IX.
Litigation – Confidentiality and Candor
A.
Litigation Tactics – How Must a Lawyer Behave in Representing Clients?
1.
Model Rule 1.3 – A lawyer shall act w/ reasonable diligence and promptness in representing a client
2.
Model Rule 3.1 – A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not frivolous, which includes a GF arg. for an extension, modification or reversal of existing law.  A lawyer for a criminal Δ may nevertheless so defend the proceeding as to require that every element of the case be established.

→
Restatement § 110 – substantially the same as this 

3.
Model Code 2-109(A)

(A)
A lawyer shall not accept employment on behalf of a person if it is obvious that such person wishes to:

(1)
bring a legal action, conduct a defense, or assert a position in litigation for the purpose of harassing or maliciously injuring any person.

(2)
present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a GF arg. for an extension, modification or reversal of existing law.
4.
Model Rule 3.2 – A lawyer shall make reasonable efforts to expedite litigation consistent w/ the interests of the client.

5.
Model Rule 3.3 – Candor Toward the Tribunal

(a)
a lawyer shall not knowingly:

(1)
make false statement of material fact or law to a tribunal; 

(2)
fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client;

(3)
fail to disclose to the tribunal legal authority in the controlling jurisdiction known by the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(4)
offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures.

→
Restatement §111 – addresses (a)(1), (3) above – although it only covers false statements of material propositions of the law; does not address facts
(b)
these duties continue to the conclusion of the proceeding

(c)
lawyer may refuse to offer evidence that the lawyer reasonably believes to be false.

(d)
in an ex parte proceeding, the lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.
→
Restatement § 112 – similar to (d)
→
candor to the tribunal does NOT govern attorney attire – there is no obligation that the lawyer wear his most expensive suit – lawyer may “dress down” to play to the jury

→
also note U.S. v. Thoreen (lawyer sat person at counsel table to trick witness into identifying the wrong person – b/c the court was not told about this beforehand it was improper and sanctionable)

6.
Model Rule 3.4 – Fairness to Opposing Party and Counsel – A lawyer shall not:

(a)
unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value; lawyer shall also not counsel a client to do such act;

(b)
falsify evidence, counsel or assist a witness to testify falsely, or offer inducement to a witness that is prohibited by law;

(c)
knowingly disobey an obligation under the rules of a tribunal;

(d)
in pretrial procedure make a frivolous discovery request or fail to make reasonably diligent effort to comply w/ opponent’s request;

(e)
in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state personal opinions as to the justness of a cause, credibility of a witness, culpability of a civil litigant or guilt/innocence of accused.

→
Restatement § 107 – substantially the same as 3.4(e)
(f)
request a person other than a client to refrain from voluntarily giving relevant information to another party unless: (1) the person is a relative or an employee or other agent of the client; and (2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such info.

7.
Racial attributes may NOT be taken into account in jury selection – see Rule 8.4(d) (lawyer may not engage in conduct prejudicial to admin. of justice) and cmt. 2 – lawyer violates 8.4(d) if s/he knowingly manifests bias or prejudice based upon race, sex, religion, nat’l origin, disability, age sexual orientation or socioeconomic status).

8.
Duty of Diligent Representation – may the lawyer cross-examine a knowingly truthful witness to try to cast doubt on that testimony?

a.
Model Rule 4.4 – Respect for Rights of Third Persons – In representing a client, a lawyer shall not use means that have a substantial purpose other than to embarrass, delay or burden a third person, or use methods of obtaining evidence that violate that person’s legal rights.

→
note – this goes ONLY to treatment of the witness; it does NOT matter if you are misleading the jury.  Thus, if your conduct does not fall into the above descriptions it is okay
X.
Criminal Litigation – Tactics & Deception

A.
The Criminal Client Who Intends to Commit Perjury

1.
Can A Lawyer Call a Witness the Lawyer Knows Will Lie?

a.
Standard is “actual knowledge” – note, this may be inferred from circumstances; see also Rule 3.3(a)(4) (lawyer may not offer evidence the lawyer knows to be false); 3.3(c) (lawyer may refuse to offer evidence that lawyer reasonably believes is false); 3.4(b) (lawyer may not assist a witness to testify falsely)
b.
Note the lawyer’s trilemma:

(1)
lawyer has obligation to determine all relevant facts known to the accused b/c he cannot perform his duty w/o knowing the truth

(2)
lawyer must hold in strictest confidence the disclosures made by the client in the course of the prof. relationship

(3)
lawyer, as officer of the court, owes duty of candor to the court.
→
the argument is that these things cannot all be accomplished together – 1 and 2 can, but 3 is inconsistent and puts lawyer in tough spot w/ respect to the Rules.

2.
This section is derived from Problem 27 – the class discussion was crap and completely unorganized w/ respect to the rules . . .

B.
The Duties Imposed on Prosecutors – Trial 
1.
Model Rule 3.6
(a)
a lawyer who is participating in the investigation or litigation of a matter shall not make an extra-judicial statement that a reasonable person would expect to be disseminated by means of public communications if the lawyer knows or reasonably should know that it will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b)
notwithstanding (a), a lawyer MAY state:

(1)
the claim, offense or defense involved, and except where prohibited by law, the identity of the persons involved

(2)
information contained in a public record

(3)
that an investigation of a matter is in progress

(4)
the scheduling or result of any step in litigation

(5)
a request for assistance in obtaining evidence and info. necessary thereto

(6)
a warning of danger concerning the behavior of a person involved

(7)
in a criminal case, in addition to the above, (i) the identity, residence, occupation and family status of the accused; (ii) information to aid in apprehension of the accused; (iii) the fact, time and place of arrest; and (iv) the identity of investigating officers and length of investigation.

(c)
notwithstanding (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or client, but the statement must be limited to mitigate the adverse attention.
(d)
no lawyer associated in a firm or govt. agency w/ lawyer described above shall make statements prohibited by (a).

2.
Model Rule 3.8 – Special Duties of a Prosecutor – The prosecutor in a criminal case shall:
(a)
refrain from prosecuting a charge that the prosecutor knows is not supported by PC;

(b)
make reasonable efforts to assure that the accused has been advised of the right to, and procedure for obtaining, counsel

(c)
not seek to obtain from unrepresented accused a waiver of important pretrial rights, such as right to prelim hearing

(d)
make timely disclosure to defense of all evidence or info known to prosecutor which tends to negate the guilt of the accused or mitigates the offense, and in connection w/ sentencing, disclose to the defense all unprivileged mitigating info.;

(e)
exercise reasonable care to prevent investigators, law enforcement personnel, or others assisting the prosecutor from making extra-judicial statements that the prosecutor would be prohibited from making under 3.6;

(f)
not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:
(1)
the info sought is not protected from disclosure by any applicable privilege

(2)
the evidence sought is essential to the successful completion of an ongoing investigation; and

(3)
there is no other feasible alternative to obtain the info.

(g)
except for statements necessary to inform the public of the nature of the prosecutor’s action and that serve legit. law enforcement purpose, refrain from making extra-judicial comments that have substantial likelihood of heightening public condemnation of the accused.
XI.
Lawyer Advertising and Specialization
A.
Professional Advertising

1.
Bates v. State Bar of Arizona (U.S. 1977) – πs operated a legal clinic w/ goal of providing legal services at modest fees to people w/ moderate incomes.  They would only accept routine matters, such as uncontested divorces or adoptions, etc., for which they could keep costs down.  B/c they set their prices so low, they had very little return on each case, and as such depended on volume for success.  They thus realized they needed to advertise their services to survive, and took out an ad in a daily newspaper, listing fees for certain servs., violating State Bar rule against advertising.  Issue was whether advertising of price was w/in const. right of free speech of πs.
a.
Held (Blackmun):  Advertising may not be subjected to blanket suppression, but it may still be regulated somewhat.  Attorney advertising may not be false, deceptive or misleading.  There may also be reasonable restrictions on the time, place and manner of advertising.
2.
Zauderer v. Office of Disciplinary Counsel (U.S. 1985) – π placed an ad publicizing his willingness to represent women who had suffered injuries from use of a contraceptive device.  The ad contained a picture of the device as well as some other info about law suits against the company, and said that π would handle cases on contingency basis.  Office of Disciplinary counsel filed complaint on grounds that the ad was deceptive b/c it didn’t tell clients they would have to pay court fees.

a.
Held (White): Commercial speech that is not false or deceptive may be restricted only in the service of a substantial govt. interest, and only through means that directly advance that interest.  Here, the ad did not invade the privacy of the people who read it, and does not pose risks of overreaching or undue influence – print advertising is conducive to reflection and the exercise of choice by consumers.  

b.
Also, use of illustrations serves important communicative functions – they are thus entitled to 1st Amend. protections afforded verbal speech; thus, they can only be restricted by subst. govt. interest and through means that advance that interest.  Here, state’s only interest was ensuring that its attorneys behave w/ dignity and decorum, which court found was not enough to justify violating 1st Amend. right.
3.
Model Code 2-101 [Passed in response to Bates] – 

(A)
A lawyer shall not, on behalf of himself or any other lawyer affiliated w/ him, use or participate in the use of any form of public communication containing a false, fraudulent, misleading, deceptive, self-laudatory or unfair statement or claim.

(B)
In order to facilitate the process of informed selection of a lawyer by a potential client, a lawyer may publish or broadcast the following info . . ., provided the info disclosed in the publication or broadcast complies w/ 2-101(a) and is presented in a dignified manner [there are 25 categories of info listed, such as name, fields of practice, date and place of admission to the bar, schools attended w/ dates of graduation, degrees and other scholastic distinctions, etc.]
4.
Model Rule 7.1 – Communications Concerning a Lawyer’s Services – A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.  A communication is false or misleading if it:

(a) 
contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading;
(b)
is likely to create an unjustified expectation about results the lawyer can achieve, or states or implies that the lawyer can achieve results by means that violate the Rules; or

(c)
compares the lawyer’s services w/ other lawyers services, unless the comparison can be factually substantiated.

5.
Revised Rule 7.1 – eliminates (b) and (c), but adds cmt. 3 which says: an advertisement that truthfully reports a lawyer’s achievements on behalf of clients may be misleading if presented so as to lead a reasonable person to form an unjustified expectation that the same results could be obtained for other clients in similar matters . . . Similarly, an unsubstantiated comparison of the lawyer’s services or fees of other lawyers may be misleading if presented w/ such specificity that it would lead a reasonable person to conclude that the comparison can be substantiated.

6.
Model Rule 7.2 – Advertising

(a)
subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through public media such as a telephone directory, legal directory, newspaper or other periodical, outdoor advertising, radio and television, or though written or recorded communication.

(b)
a copy or recording of an ad shall be kept for two years after its last dissemination along w/ a record of when and where it was used.

(c)
a lawyer shall not give anything of value to a person for recommending the lawyer’s services except that a lawyer may:

(1)
pay the reasonable costs of advertisements permitted by this Rule;

(2)
pay the usual charges of a non-profit lawyer referral service or legal service org.; or

(3)
pay for a law practice in accordance w/ 1.17.

(d)
any communication made pursuant to this rule shall include the name of at least one lawyer responsible for its content

7.
Model Rule 7.3 – Direct Contact w/ Prospective Clients

(a)
a lawyer shall not by in-person or live telephone contact solicit prof. employment from a prospective client w/ whom the lawyer has no family or prior prof. relationship when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain.

(b)
a lawyer shall not solicit prof. employment from a prospective client by written or recorded communication or by in-person or telephone contact even when not otherwise prohibited by (a) if:

(1)
the prospective client has made known to the lawyer a desire not to be solicited; or

(2)
the solicitation involves coercion, duress or harassment.

(c)
every written or recorded communication w/ soliciting employment from prospective client known to be in need of legal services for a particular matter and who is not family member or former client shall include the words “Advertising Material” on the envelope or at the beginning and ending of a recording.

(d)
Notwithstanding (a), a lawyer may participate w/ a prepaid or group legal service plan operated by an org. not owned or directed by the lawyer which uses in-person telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan.

B.
The Ethics of Referral to a Specialist

1.
Can a lawyer work on a case in a field where s/he does not normally practice when the lawyer knows another lawyer could do a better job?

a.
Model Rule 1.1 says lawyer must provide “competent representation,” which includes the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.  If the lawyer can gain the appropriate knowledge, s/he need not refer the case.

2.
What does it mean to be an “expert” in an area of law?

a.
Model Rule 7.4 – Communication of Fields of Practice – A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.  A lawyer shall NOT state or imply that the lawyer is a specialist in a particular field except as follows:

(a)
a lawyer admitted to engage in patent practice before the U.S. PTO may advertise as a “patent lawyer;” 

(b)
a lawyer engaged in Admiralty practice may use the designation “Admiralty;” and

(c)
[if the juris. has a regulatory authority granting certification or approving orgs. that grant certification] a lawyer may communicate the fact that the lawyer has been certified as a specialist in a field of law by a named org. but only if:

(1)
such certification is granted by the appropriate regulatory authority or an org. that has been approved to grant such certifications;

(2)
such certification is granted by an org. that has not yet been approved by, or has been denied approval by the appropriate regulatory authority, and the absence of approval is clearly stated in the advertising.

(d)
[for jurisdictions where there is no procedure for certification of specialties or of orgs. granting certification] a lawyer may communicate the fact that the lawyer has been certified as a specialist in a field of law by a named org. provided that the communication clearly states that there is no procedure in the juris. for approving certifying orgs.  If the org. has been accredited by the ABA to certify specialists, however, the disclaimer need not be made.
→
note: (c) and (d) were adopted in response to Peel v. Attorney Registration and Disciplinary Commission where SC found that certification need not come from the state; these provisions are consistent in that they do not require the certification to come from a state agency, as long as the org. has been approved or the other above conditions are met.

b.
Revised Rule 7.4 – eliminated (c) and (d) and added new section:
(d)
a lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field unless:

(1)
the lawyer has been certified as a specialist by an org. that has been approved by an appropriate state authority or that has been accredited by the ABA; and

(2)
the name of the certifying org. is clearly identified in the communication.

3.
If lawyer does refer the case to an outside lawyer, what fee can the referring lawyer get?
a.
Model Rule 1.5(e)

(e)
division of fees b/w lawyers NOT in the same firm can only be made if:

(1)
division is in proportion to services performed or, w/ written agreement of the client, each lawyer assumes joint responsibility for the representation;

(2)
client is advised of and does not object to the participation of all the lawyers involved; and

(3)
the total fee is reasonable.

→
under this, a lawyer cannot get a fee simply for referring a matter; the lawyer must have worked on the matter, and then can only get fees for work they do.
b.
Revised Rule 1.5(e)

(e)
division of fees b/w lawyers NOT in the same firm can only be made if:

(1)
the client agrees, in a writing signed by the client, to the participation of all the lawyers involved, including the share each lawyer will receive; and

(2)
the total fee is reasonable.

→
cmt. 7 – a lawyer should only refer a matter to a lawyer whom the referring lawyer reasonably believes is competent to handle the matter.
→
note: the revision has been controversial b/c it requires that clients agree to each lawyer’s share; however, b/c lawyers in the same firm can always split legal fees – and the client does not know what the split is – this seems to impose a higher standard w/o justification.

XII.
Law Firm Life and the Duty to Give Back
A.
Responsibility of Lawyers to Others in Their Firm

1.
Note: Model Code acted as though there was no such thing as a “law firm” – essentially acted as if everyone was a private practitioner w/ no “associates;” Model Rules made a significant change to this approach by incorporating the idea that there are organizations of lawyers (firms) in which the relationships among the lawyers are matters that are appropriate for regulation here

2.
How must a law firm deal with its lawyers’ misconduct?

a.
Model Rule 5.1 – Responsibilities of a Partner or Supervisory Lawyer

(a)
a partner in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules.

(b)
a lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules.

(c)
a lawyer shall be responsible for another lawyer’s violation of the Rules if:

(1)
the lawyer orders, or w/o knowledge of the specific conduct, ratifies the conduct involved; or

(2)
the lawyer is a partner in the firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take appropriate remedial action.

3.
May a subordinate lawyer comply with instructions from superiors which are seemingly unethical?

a.
Model Rule 5.2 – Responsibilities of Subordinate Lawyer

(a)
a lawyer is bound by the Rules notwithstanding that the lawyer acted at the direction of another lawyer.

(b)
a subordinate lawyer does NOT violate the Rules if that lawyer acts in accordance w/ a supervisory lawyer’s reasonable resolution of an arguable question of prof. duty.

→
note: a lawyer may be fired for refusing to undertake conduct that would violate a rule (first arose in corp. counsel context and was justified on grounds that client can fire lawyer whenever it wants); courts recently have found that lawyers can recover for unlawful termination, but can only get monetary, not injunctive, relief.

→
Restatement § 12

(1)
For purposes of prof. discipline, a lawyer must conform to the requirements of an applicable lawyer code even if the lawyer acted at the direction of another lawyer or person.

(2)
For purposes of prof. discipline, a lawyer under the direct supervisory authority of another lawyer does not violate an applicable lawyer code by acting in accordance w/ the supervisory lawyer’s direction based on a reasonable resolution of an arguable question of professional duty.
4.
To whom do a firm’s clients “belong?”
a.
Clients do NOT “belong” to anyone – they are free to make their own choices about their representation.  If a lawyer is leaving and wants to contact his clients, this is questionable b/c there are issues of communicating w/ prospective clients under 7.3 – the clients have a contract w/ the firm, not the lawyer, so technically they are the firm’s clients.  The ABA recommends a joint letter from the departing lawyer and firm explaining the situation and giving the client the option of choosing to stay or go.

b.
note: there are limitations on what the firm can do to a departing lawyer w/ respect to future practice:

(1)
Model Rule 5.6 – Restrictions on Right to Practice – A lawyer shall NOT participate in offering or making:

(a)
a partnership or employment agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement; or

(b)
an agreement in which a restriction on the lawyer’s right to practice is part of the settlement of a controversy b/w private parties.

(2)
Restatement § 13 – Restrictions on Right to Practice Law

(1)
a lawyer may not offer or enter into a law firm agreement that restricts the right of the lawyer to practice law after terminating the relationship, except for a restriction incident to the lawyer’s retirement from the practice of law.

(2)
in settling a client claim, a lawyer may not offer or enter into an agreement that restricts the right of the lawyer to practice law, including the right to represent or take particular action on behalf of other clients.
c.
Could the departing lawyer buy his part of the practice out from the firm?

(1) Not under Model Rule 1.17 – Sale of Law Practice – A lawyer or law firm may sell or purchase a law practice, including good will, if the following conditions are satisfied:

(a)
the seller ceases to engage in the private practice of law [in the geographic area/jurisdiction] in which the practice has been conducted;

(b)
the practice is sold as an entirety to another lawyer or firm; 

(c)
actual written notice is given to each client regarding:

(1)
the proposed sale;

(2)
the terms of any proposed change in the fee arrangements;

(3)
the client’s right to retain other counsel and take possession of its file; and

(4)
the fact that the client’s consent to the sale will be presumed if the client does not take any action or otherwise object w/in 90 days receipt of notice.

(d)
the fees charged clients shall not be increased by reason of the sale; however, the purchaser may refuse to undertake the representation unless the client consents to pay the purchaser fees at a rate not exceeding the fees charged by the purchaser for rendering substantially similar services prior to the initiation of the purchasing negotiations.
B.
The Duty to Work for No Compensation

1.
Model Rule 6.1 – Voluntary Pro Bono Publico Service – A lawyer should aspire to render at least 50 hours of pro bono publico services per year.  In fulfilling this responsibility, the lawyer should:

(a)
provide a substantial majority of the 50 hours to:

(1)
persons of limit means or

(2)
charitable, religious, civic, community, govt., and educational orgs. in matters which are designed primarily to address the needs of persons of limited means; and

(b)
provide any additional services through:

(1)
delivery of legal servs. at no fee or substantially reduce fee to individuals, groups, or orgs. seeking to secure or protect civil rights, civil liberties or public rights, or charitably religious, civic, community, govt. and educational orgs. in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the org.’s economic resources;

(2)
delivery of legal servs. at a substantially reduced fee to persons of limited means; or

(3)
participation in activities for improving the law, legal system or legal prof.

In addition, a lawyer should voluntarily contribute financial support to orgs. that provide legal servs. to persons of limited means.

2.
Note: Lawyers are sometimes reluctant to take pro bono work b/c they feel they do not have the requisite skill to undertake the representation.  But b/c pro bono work is an issue of money, the IOLTA plans are one way to deal with the problem – idea is to put client funds that will be held for short term in interest bearing accounts (normally, you don’t do this b/c the administrative costs of the accounts makes it a not worthwhile principle) and then, using that money as tax free, the money will be given to a central fund that will apply it to public legal services.  To date the SC has found this to be constitutional (not a 5th Amend. “taking” of client’s property.)
� Indicates that there is a relevant revision to the Model Rule in question; Revised Rules follow in the outline after the old rules.


� Indicates that there is a related Restatement provision for this Model Rule 


� Indicates that there is a related Model Code provision for this Model Rule
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