Professor Tuttle

Fall 2002


Professional Responsibility
I. Law, Lawyers & Ethics
A. Applicable Rules

1. MJP – Multi-jurisdictional practice rules

a) Currently a proposal that relaxes rules which forbid lawyers from practicing over state lines

2. MDP Multi-disciplinary Practice rules

a) Proposal that allows lawyers to practice in organizations with other professional

B. Lawyer as Agent

1. Lawyers are not principles – principles direct the agent

2. Agents are not tools.  Agents are subject to the law and moral critique even though they are acting under another’s name.

C. Sources of law

1. Background law of the client

2. Background law pertaining to lawyers 

3. Lawyer specific rules – model standard and aba standard

4. Ethics and opinions

5. Restatement

D. Lawyers have a responsibility to disclose pertinent information to their clients.  When a lawyer fails to disclose a pertinent detail in a settlement negotiation and the target of the settlement negotiation is a minor, the court may overturn the settlement for fraud on the court.  Spaulding v. Zimmerman (MN 1962) (where ∆’s lawyers did not disclose that their doctors found that ∏, a minor had a life-threatening aneurism likely resulting from the accident.)
1. Also important here was the lawyers for the ∆ were representing both the insurance company and the ∏s employer.  Zimmerman was the employer of Spaulding and there is no evidence that the lawyers for the ∆s ever disclosed to Zimmerman what the doctor’s examinations found.  In this case there may have been a conflict because Zimmerman would have probably chosen to disclose the information had it been told to him.
2. Note that the new MR 1.6(b)(1) lawyers have the discretion to disclose information when imminent death or substantial bodily harm might result there does not have to be a criminal act as had been required by the old 1.6.  Also does not necessarily have to be the act of the client like old 1.6 required.
E. Theories of Lawyer’s Ethics
1. Wasserstrom – believes that the way lawyers are educated encourages them to get the client’s the most you can.  Encourages the thinking that getting the client the most cannot be the emphasis, you must look at how the individual parties are matched.  Feels that analogizing everything to criminal law is not the answer.
2. Holmes – Bad Man Theory - People only care about things principle to them, so you look at the consequences that an action would have to the individual.

3. Gilligan – Feminism and Counseling Clients – Women think differently than man and you must look at relationships of clients.

F. Scope of a lawyers advice.  

1. Under Rule 2.1 part of a lawyer’s obligation is  bringing the consequences up when advising a client.  

2. Consequences include those to reputation and moral indignation.

G. Fruits or instrumentalities of a crime

1. Lawyers cannot hide evidence in a prosecution.  Commonwealth v. Stenach (Where lawyers hired former police officer to recover gun used in murder and then hid the evidence from the prosecution.)

2. General rule (everywhere other than DC) – if you take possession of the fruits or instrumentalities of a crime you must turn it over to the prosecution.

3. This is usually handled by the ∆ stipulating to a chain of custody so lawyer doesn’t have to testify.  

4. In DC must turn it over to the bar association.

II. Are Lawyers Legally Different

A. Lawyers are subject to the same rules that everybody else is.

B. United States v. Benjamin – Professionals will be held liable for assertions they make inviting reliance from other non-professionals.
1. They think that early incorporation exempts securities from registration requirements with the SEC.  The actual company involved does nothing they are merely a vehicle to commit fraud.  They sell shares in nothing to make money.  Benjamin, the lawyer, is negotiation on behalf of his client with a broker.  Benjamin makes assertions that the company is exempt from registration laws and involves an accountant to certify that the company ahs assets.

2. The professionals, Benjamin and the account defend on the basis that:

a) They didn’t have the correct mens rea, willfulness.  The court responds by saying they were so involved by their actions that they did.  Willfully simply means when you take a look at all of the actions you will know what the person was doing.
3. It can be possible to prove that professionals acted with a particular type of knowledge.
4. Arguing that you were only doing formalities is not sufficient.  If you are certifying as a professional that you did something you must have done it and you are certifying to the truth of what you assert.

5. Foreseeable and actual reliance was had upon the sheet prepared by the accountant.  It was used as an inducement to encourage customers.

6. Professional obligation to sign your name only to what you know is true.

C. Aiding & Abetting, RICO, Liability – Secondary Liability
1. Know of AIMS being unlawful (or Reckless indifference)

2. Take steps to help them accomplish those aims (e.g. Insurance)

3. e.g.  If a cab driver drives and waits for a bank robber to drive get away they can be liable.

D. Pre-Contracted legal services

1. The important thing is whether the lawyer knows of the potential for illegality.

2. If the lawyer takes steps to ensure that they are behaving lawfully then it seems that the lawyer is not engaged in the wrongdoing.
3. E.g.  If a group contacts a lawyer prior to the World Bank protests and asks the lawyer to represent members if they get arrested, the lawyer can say yes.  But the lawyer should meet with the group before hand and go over what is lawful demonstration and what is illegality.  (In re Disbarment)
4. Becoming an issue with abortion cases and whether lawyers are helping people block access by representing them.
E. Witness Tampering as Obstruction of Justice

1. Model Rule 3.4(f) – says its okay to advise a client’s relatives, friend or agent not to cooperate with proceedings voluntarily so long as the lawyer knows of know competing interest.  The lawyer cannot advise them to skip out on a subpoena though.

2. Lawyers cannot advise witnesses to not testify in order to prevent information regarding others in a conspiracy from being let out.  US v. Cintolo  Thus even when the means are lawful the lawyer may be held responsible.
F. Torts

1. Generally there is a privity bar that is pretty high.  Usually it is hard for non-clients to prove that they are entitled to a duty of care.  

a) Exception – third party beneficiary.  If you can prove that you were the intended beneficiary of the transaction the lawyer owes a duty of care to you.

2. Lies intended to produce reliance can be found to be the basis for tort.  Greycas, Inc. v. Proud
3. Inaction will constitute facilitation when something like an opinion letter was falsely misleading.  SEC v. National Student Marketing Corp.
a) Lawyers have a standard of care owed to the company if the company is being so clearly harmed – the lawyer’s silence is then acquiescent to the harm.

b) Passivity in clear contradiction to the client’s interests may be actionable.

4. Hazard Test – A lawyer is guilty when:

a) Client engaged in illegal conduct

b) Lawyer knows that client is engaged in illegal conduct, and

c) Lawyer facilitates the client’s illegal conduct

5. Hazard Article and Three step test 

a) Hazard distinguishes breach of contract from the three step test.  In basic sales contracts, lawyers can advise a client to breach and carry out the provisions for breaching.

(1) Exception - to this is when the lawyer is not just giving advice but instead would be the beneficiary of the second contract, and thus is tied into the breach of the first contract.  In this situation the lawyer would be liable for tortuous interference with contract.

b) Adverse possession is also different under the Hazard Test – Lawyers can advise people regarding fences on property versus chopping down trees that they know of others. Can tell clients the law of adverse possession but cannot encourage them to commit conversion.  E.g. Can tell client if the other member thinks its his property how long he has to keep access, but cannot advise him to cut down a valuable apple orchard that he knows is not his.

c) Hazard and Conspiracy – Whether the lawyer doing lawyer things should be held liable for conspiracy

(1) Was the client engaged in something unlawful

(2) Did the lawyer “know” (the standard is not actual knowledge can include reckless indifference)

(3) Did the lawyer take acts

G. General Rules of Liability

1. If you act like a principle in context with your client you will be directly liable like a principle

2. You may be liable to third parties for tort where you act for your client and the context of your work doesn’t alert them to your adversarial role

3. Hazards Liability Test

III. Competence

A. How do you check competence?

1. Schooling

2. Bar Exams

3. CLE requirements

4. In house group learning

B. Model rule defining competence is general unhelpful simply lists criteria.  Almost no discipline cases based solely on incompetence.

C. Malpractice Liability

1. Tort of negligence applied to a professional standard.

2. Its really how competence issues are disciplined.

3. Other standards of care might be easier to prove.

D. Breach of fiduciary duty actions gets you disgorgement.  Thus if the fiduciary made a profit from the transaction they must turn that over.  These damages might not be available to one that sues under contract theories.

E. Actions against attorneys are often brought under breach of contract rather than malpractice.  Most of the time, factual concerns and timing will drive whether the suit is brought under contract or tort.

F. Standard – must show that a reasonable lawyer would have to know what the rules are.  Lucas v. Hamm
1. In Hamm the lawyer created an interest in something 5 years after the estate ends – completely uncertain event in time.  The court found that although there was a breach of duty, no one understands the rule so there was no breach of ordinary care.

2. This case is no longer good law.  Lawyers need to know the rules.

G. The rules are generally accepted as a proper standard of care.  However, the Restatement §52 treats the rules as any other standard of conduct.

H. Must look at who hired the attorney to determine whether there was a duty. 
1. Metzker v. Slocum – Adoption attorney never filed the adoption papers and consequently mother could not get child support upon divorce.  The court found that the mother couldn’t sue for malpractice because the father alone had hired the attorney.  The court would not find the mother and child to be beneficiaries of the transaction.
I. Malpractice
1. Very expensive cases to try.  Must prove that not only the attorney committed malpractice, but that you would have prevailed in the underlying case anyway (thus proving the harm).
2. Attorney’s must at least give the clients all the information necessary to make informed decisions.
a) Smith v. Lewis – Attorney represented ∏ in divorce case and doesn’t include the husbands retirement in community property of settlement.  The attorney also failed to notify the ∏ that she might get part of this money if she didn’t accept the settlement and instead went to court.  Even though courts are reluctant to open settlement negotiations they will if the attorney hasn’t provided the client with adequate information with which to settle.  Here he had to at least tell the ∏ her chances of winning, what she may or may not have gotten.  
b) The dissent in Smith argued a question of causation.  The felt that in order to find out whether Smith was liable for malpractice the ∏ must show that the harm suffered underlying the case as well as the malpractice claim.  Wanted ∏ to prove that she would actually have received that money and would have made out better then she did.
J. General Competence – beyond the realm of expertise

1. Look at whether an attorney is making a reasonable attempt.  If an attorney is taking money for something that they think they will be unlikely to solve, they are wrong.  These cases must be referred.

2. Standard of care is that of a reasonable attorney.  Not held to a standard of care of an expert.  But, if a reasonable attorney would have gone to an expert than you are held to the expert standard of care.

K. Malpractice Waiver

1. A blanket waiver of malpractice liability will generally never be upheld.  Rule 1.8(h). 

2. However a prospective waiver may be upheld if the client is independently represented in the matter.  However, no reasonable attorney would represent a client in this action.  If something does go wrong a client will turn around and sue them for malpractice instead.

3. As a practical matter, rule 1.8(h) precludes waivers of malpractice.  

4. Retrospective waivers – Should only be able to do it with an independent counsel or at least the advise of right to counsel.  

L. Malpractice as a cause of action

1. Duty 

a) The relationship starts when a reasonable person in the clients’ position would have thought the relationship began.

2. Whether or not money changes hands – the relationship changes when they hold themselves out in a professional capacity

M. Convicted Criminal ∆ hypothetical – what does a convicted criminal have to prove when bringing a malpractice suit against a lawyer for failing to interview a witness:

1. But for causation – Some states require that you must prove actual innocence.  Attorney’s can use anything the client told them to prove the ∆’s guilt and thereby exonerate themselves from the malpractice claim.  Some states require the ∆ to have gotten affirmative relief saying that the trial was defective and then must prove by a preponderance that you would have raised sufficient doubts at trial.   

2. Consequently in most jurisdictions a client that remains in jail has a very difficult time bringing a malpractice claim.

N. Lawyer’s self-defense.  M.R. 1.2, 1.6 – a lawyer may breach privilege.

O. Lawyers can make strategic decisions not to present mitigating evidence when he feels offering such would prejudice the client.  Strickland v. Washington (strategic decision to have client repent for his actions instead of presenting mitigating factors was found by the Supreme Court to not violate the 6th Amend.)

IV. Confidentiality

A. Rule 1.6 confidentiality

1. Lawyers cannot reveal information about the representation of a client.

2. Incredibly broad in scope.

3. Anything you know about a client is confidential.  

B. Privileges

1. Privileges do not protect underlying facts, the privilege will only protect the communication about those facts.  

2. Attorney Client Privilege

a) Difference between attorney client privilege and the duty of confidentiality.  

b) Restatement § 68  Attorney Client Privilege covers:
(1) Confidential Communication (ordinarily attorney observations are not privileged, but as a practical matter attorneys are a witness of last resort.)

(2) Between privileged persons 

(a) Were they an agent - acting within the scope of the employment at the time of event and communication with attorney.

(3) Made in confidence  (e.g. if it is an investigation purpose to turn over to third parties – then the privilege is automatically waived.)

(4) To seek legal advice

(5) That have not been waived.

c) Burden on the lawyer to prove the communication is protected.  More you move to a non-lawyer business people to perform lawyer like professions it is very difficult to prove that these types of communications will be protected.

3. Work Product privilege
a) Hickman v. Taylor definition

(1) Prepared in anticipation of litigation (just need to know that it is likely there will be litigation

(a) Exception:  sufficient showing of necessity –hardship.  Codified in Fed. R. Civ. P 26(b)(3).

b) But opinion work product is almost never discoverable.  Will override the hardship exception almost every time.

c) Rule 3.4(f) can sometimes advise the client not to talk.

4. 5th Amendment

a) Turns on the client’s own production of documents – not the lawyers.

b) A lawyer cannot be a safe depository.  In re Lewinsky
c) Safeguards of 5th Amendment:

(1) Self-incrimination

(2) Compulsion

d) Those documents that a client has a 5th Amend privilege to assert regarding, will be protected by the attorney client privilege when turned over to the attorney.

5. Crime Fraud Exception to Attorney Client and Work Product Privilege
a) Crime or Fraud was committed
b) Advice of lawyers furthers the crime.

6. If a lawyer is a necessary component to the criminal enterprise than the lawyer may have to testify to their involvement.  9th Cir ruling.

7. Corporate documents are rarely covered by the attorney client privilege in a corporate setting.  It just covers those documents that were procured for legal advice.  Documents prepared for other reasons do not gain privilege solely by being delivered to the attorney.

8. Last link doctrine – if a client puts out everything but the identity for disclosure it may be protected.  (e.g. hit and run cases).

9. Form 8300

a) 10,000 cash reporting requirements.

b) Idea that giving the name is just like giving a heads up to the police

c) The name is not privileged but it is confidential.

10. At issue –

a) If you put something into issue the privilege will be waived

b) If you put an investigation into issue, the privilege is waived from there.  E.g. Payton v. New Jersey Tpk
11. Inadvertent Disclosure

a) Will be waiver unless found to have been reasonable precautions.

b) If document held to be inadvertently disclosed and reasonable precautions were taken and you should have known that it was not meant for you, don’t read it.  You may be disqualified from representation.

C. Professional Duty

1. Rule 1.6.  Offers broad protection to the client

2. The lawyer is not to be a source of information about the client.

a) Exception:  Consent by client

(1) This consent means informed consent, express and informed.  

(2) Implied consent applies to a wide range for ordinary things.  Eg. Things said in settlement discussions, hearings, etc.

3. If someone can discern who you are talking about, it becomes actionable shop talk.  Even if you didn’t draw the connections.  

4. Rule 1.6 cmt 18.  If you are singled out as a possible ∆, have some objective evidence that you will be named as a ∆ you are allowed to breach the duty of confidentiality to protect yourself.  The lawyer does not have to wait until a case is filed against them.  

5. Self-defense applies

a) Lawyer v. Client – when not paid fess and must prove representation to recover the fee

b) Client v. Lawyer – malpractice or ineffective counsel

c) 3d party v. Lawyer – Meyerehoffer says you can disclose to protect yourself.

(1) Meyrehoffer – when man turned over document produced to the SEC.  

6. But in all self-defense cases there is a limit on disclosures to those that are absolutely necessary.

D. Disclosure Is Possible:

1. With Consent

a) Ok w/ consent of the client

b) client needs knowledge of consequences of disclosure


c) “revealing info about you; could be bad”

d) implied consent exists w/ certain Ct. docs. and info such as name and address of client

2. Without Consent 

a) Disclosures are ok if done in self defense

b) Attny being sued or challenged b/c of actions taken on client’s behalf

c) Ok if being done to comply w/ law/ MR 1.6(6)

d) No legal action (malpractice, negligence) may be taken against attny if the info turned over pursuant to Ct. order

V. Litigation – Client Perjury

A. If a client is perjuring themselves you cannot continue to represent the client upon the client’s insistence to perjure.  M.R.  1.16(a)
B. For cases already in litigation
1. Rule 1.6 assert confidentiality if trying to withdraw 
2. Disclose when judge threatens contempt.  Clients have no right to present perjurous testimony.
C. If someone committed a fraud on the court you must tell the court.  Rule 3.3
D. Attorney’s can be held primarily responsible to third party investors for material misstatements or omissions of fact.  Klien v. Boyd.  

1. Primary liability based on misstatement or omission is justifiable when:

a) An atty knows that statement is being relied on by 3rd parties

b) attny is aware of the material misstatement or omission, and

c) attny is author of doc. being relied upon

2. If attorney knows of client’s duties to the third parties, attorney cannot ignore them.  Must tell client to correct falsehoods and must ask for proof that the client did so before continuing.

3. Rule 1.2(d) – Attorney’s cannot assist client in fraudulent transactions.

4. Rule 2.1/1.4 – Attorney must tell client to rectify the fraud

5. Attorney Withdrawal – Rule 1.16 -  if situation not remedied attny must withdraw

a) The attny has no duty to disclose to 3rd parties when fraud has not been carried out 

b) The attny can give notice that withdrawn has taken place but he cannot give reasons for withdrawal
6. Under Restatement § 67 attorney:

a) attny can disclose confid. info when attny rxbl believes:

a- financial loss pending due to fraud

b- loss has not yet occurred

c- client intends to commit crime  or fraud

d- client employing attny services in matter fraud relates to

b) if fraud has occurred attny can disclose confidential info if attny rxbly believes that disclosure is necessary to prevent, fix, or lessen loss

c) b4 disclosing confid. info attny must make good faith effort to persuade client not to carry out fraud

7. An attorney must notify if materials that help carry out the fraud reach the client.  Attorney must tell the client that the materials are no good and flawed and likely to result in attorney liability.

E. Attorney’s cannot be held liable when they had no way of knowing of the fraud and did not produce misleading opinions.

F. When does the attorney know of the fraud?

1. When actual knowledge can be inferred from the circumstances

a) Different from constructive knowledge where an attorney would have to grind facts to determine whether there was a fraud.

2. Important for attorney to have knowledge of business that client is engaged in to give reasonable advice.

G. Attorneys must reveal client frauds when the fraud implicates them personally.  Committee v. Crary
1. Where atty represented woman in divorce, who atty was also sleeping with, atty got disbarred when woman lied about the affair.
2. Crary should have stopped the deposition.  Adjourned the deposition.  Couldn’t simply play ostrich the lawyer is held to know what he knew and reasonable inferences there from.  

3. If client commits perjury in a civil deposition and the client is not willing to rectify it the atty cannot go back in and allow the client to continue with the deposition.

H. Non-responsive answers versus the misleading answers.  Lawyers should know and stopped it. Don’ get in trouble for underlying facts – get in trouble for the cover-up.

I. Other Parties – You’re free to let the other party lie but can’t offer testimony in joint settlement.

J. Criminal Context – 

1. Lawyer can’t prevent a criminal client the right to take the stand.

2. DC rules of conduct provide for lawyers calling only for a narrative response, but cannot mention what the ∆ said in the direct questioning, opening or closing.  This is the narrative rule

3. Supreme court says that you should threaten to withdraw if the client perjures.  And if client continues you should withdraw and disclose.  Nix v. Whiteside (majority rule)

4. Another minority rule is that once you counsel client not to lie you can put them on the stand and question them.  This view puts more value on the testimony and criminal rights.

VI. Lawyer – Client Relationship

A. Function of who the client is and how they have been represented before by the lawyer.

B. Model Rule 2.1 – doctrine of informed consent.  If you are really acting in the client’s name the client needs to know what you are doing.

C. Attorney client relationship determinative on the subjective intention of the client.  Did she reasonable believe that they had an attorney client relationship?  

1. Restatement § 14(1)(b) – if client reasonably believes there is a relationship – there is a relationship.

2. Togstadt v. Vesely – client goes to atty and never pays fees just going for an initial consultation.  Atty tells her case is worthless and never follows up, neither does the client.  Burden is on the lawyer to clarify ambiguities and a reasonable lawyer would have done more (here it was a medical malpractice trial so he shouldn’t have passed judgment so quickly).  By the time she went to another lawyer the SOL had passed.

3. At very least in Togstadt – atty should have written letter describing what had happened.  Clarified  mixed messages in writing.  Say they wouldn’t handle the case but give her a list of other people to contact.  And say “We have not been engaged as your attorney.”

D. Attorneys can disclose to prevent suicide.  People v. Ferrers 

1. Murder trial where suspect calls friend/attorney to alert him of murder and tell atty of his intentions to kill.  Atty disclosed to atty’s mother also friend of suspect and mother called police

2. Suspect lost his rights to claim privilege when discussed actions with mother and agreed to call police.

E. Duty to Warn exists when:

1. Atty puts client in that position

2. Atty knows that client intends to inflict harm on unknowing third party

F. Attys are not responsible for failing to reveal adverse client confidences to court in probationary hearings when advocating zealously for the release of the client.  Also in this case attorney did not have specific threatening information just had information revealing that client was dangerous – but the family suing knew and was aware of the client’s probable danger.  Especially when attorney had no first hand knowledge of the danger from the client themselves.  The court never inquired so there were no misrepresentations.  Hawkins v. King County
G. Law firms probably are not free from discriminatory selection of client.  (Stay at home male case where the firm was only taking female clients.)

H. Mandatory and Permissive Withdrawal

1. Mandatory – Rule 1.16(a) 

2. Permissive – Rule 1.16(b) – available generally if lawyers can withdraw without harming the client.  If you can’t protect the client you can still withdraw under certain enumerated circumstances:

a) If the client persists in using the lawyer’s services in ways the lawyer reasonably believes are criminal and fraudulent

b) The client has used the lawyer’s services to perpetrate a crime or fraud

c) A client insists upon pursuing an objective that the lawyer considers repugnant or imprudent.

d) A client fails to fulfill an obligation of the relationship and lawyer has given the client notice that continued failure will result in withdrawal
e) The representation will result in an unreasonable financial burden on the lawyer or the client has made representation unreasonably difficult.
f) Other good cause for withdrawal exists.

I. When the client is impaired – M.R. 1.14

1. Sometimes it is necessary to get a guardian for a client, especially if you see them getting taken advantage of.

2. Do not rush out and get a guardian for someone you think may have competency problems.  Rarely is it necessary and very debilitating to the client.  

3. Do not ignore questions of mental instability.  Particularly when you feel the client is taking self-damaging positions.

J. Attorneys Fees

1. Retainers

a) Non-refundable retainers are invalid against public policy. 
b) Engagement retainer – retainer that you earn when it is paid (e.g. $1,000/month for remaining available and not taking conflicting business.)

c) Advance retainer – Get $ up front in escrow and as you use hours move the $ from the escrow account to lawyer’s account.

2. You cannot have non-refundable fees.  Law firms should not be making money on services like photocopying.

3. Liquidated damages – can be built into the contract if the term is reasonably tailored.  

4. Courts will put attorneys back to what they’ve lost – but will never give attys specific performance or the deal of the bargain.

5. Overall – fees must be reasonable.  M.R. 1.5

a) The lawyer’s fee must be reasonable and there is a duty from the moment the client approaches the lawyer.
b) Matter of Fordham – DUI charge for son lawyer charges $50,000.  Agreement under fully informed consent to charge $200/hr and lawyer had no experience.  Court found fees unreasonable.  

(1) In Fordham the lawyer needed to disclose how much it would take him to getup to speed.  

(2) Should tell him that it would be expensive to try other theories.

(3) Note – Fordham got to court by lawyer suing the client.  It is very dangerous to sue the client as clients do two things:  countersue for malpractice or take discipline claims.

c) Important – Consent does not stop at the moment you get the agreement.  Should tell the client when it is going to be expensive to try another theory.

6. Where the client is represented by in house counsel very few instances where the fee will be overturned.  

a) Brobeck e.g., when both client’s sophisticated parties it was okay to charge 1$ million for a settled matter.  It was delineated out what would be charged in a settlement and it was a very clear agreement.  

7. Restatement § 34

a) Free and informed consent in fee arrangements

b) If there is a departure from commonly charged range  it is the lawyer’s burden to prove that they showed the client this and informed consent was gained.

c) Subsequent changes in circumstances – (Contrary to the Brobeck case which was different counsel)

8. Cannot double bill.  Cannot bill client for expenses that were already reimbursed pursuant to a court settlement.  
9. Contingency Fees

a) Must be reasonable 

b) Must be entered into with informed consent

c) Basis on which fee is determined should be explained to client (are the cuts going to be taken before or after costs.)

d) Must be in writing.
e) Only allowed in civil cases.

K. Fiduciary Duties

1. Care/Competence

2. Confidentiality
3. Loyalty

4. Conflict with self and other clients

VII. Lawyer-Client Transactions

A. Any contract will be construed against the lawyer

B. Any time you have property of client:

1. Segregate your property from that of the client – otherwise your assets will be frozen if you are sued

2. Notify clients any time you receive money.  Especially when you receive settlement checks.

3. Account.  Keep records of client funds.

4. Deliver.  Must give client funds they are owed.  

a) There is a lien exception.

(1) When client hasn’t paid the atty you can keep papers/valuables until they pay you.  There are sometimes exceptions to this based on undue hardship.

(2) Charging lien – when lawyer has a claim to a share of the money.

C. Segregation and accounting are per se violations where preferred bar reprimand is disbarment.

D. Business Transactions with the Client governed under Rule 1.8(a)

1. Lawyer cannot enter into a transaction unless it is fair to the client

2. Client should have an independent counsel look over the transaction

3. Should evaluate everything in writing.

4. Can’t end up being a grossly disproportionate fee arrangement.  If the fee is held to be unreasonable than you are likely to get nothing.

E. In business transaction you must also be careful of Rule 1.5 fee contract and reasonableness.  

F. The only way to get informed consent in a business transaction is to go through all of the worst case scenarios with the client.

G. Proprietary Interest for payment

1. Model Rule 1.8(j) (old rule) covers taking an interest for payment.  A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conduct for a  client except that:

a) They acquire a lien granted by lawyer to secure fees or expenses, and

b) Contract with a client for a reasonable contingency fee in a civil case.

2. Difference in the lawyer’s relationship with the client.  If lawyer takes an interest the lawyer is no longer just a lawyer they too become a client with a stake in the decision making.

3. By transferring an ownership interest you are giving the lawyer a right to influence the transaction.

4. Full disclosure by lawyers of the future interests in transactions needs to be given to people who are entering into transactions.

5. The new Model Rule 1.8(j) says don’t have sex with clients.

H. Gifts to lawyers

1. Biggest problem is estate planning.  A strong presumption of undue influence in these cases.  Also difficult to survive the discipline process.

2. Generally a lawyer may not draft an instrument that confers a gift on them.  However this doesn’t apply to lawyers who are already family members of the client.

3. There is also a problem for attorneys writing themselves in to get the executor fees of a will.  

VIII. Conflicts in Litigation

A. Lawyers relationship with other lawyers – New Rule 1.7 – a lawyer may not represent a client that a blood relative or spouse is representing the adverse party unless each client gives informed consent.  This is not an imputed disqualification.

B. Cannot sue a present client.  Rule 1.7(a).  However some exceptions (narrow) for very complicated transactions where consent and independent representation.  

1. IBM case – even when lawyers were not retained by IBM, instead just received their labor law matters over time, court found that they received their business so often that they were in fact a present client (although no cases were pending and no promise of continuance) that the firm could not sue IBM in an entirely unrelated matter.

C. Lawyer cannot drop a client to avoid a conflict.  The only exception to this rule is where the client’s own actions cause the harm.  When a merger causes conflict lawyers can usually discharge a client as well.  Still a court may disqualify a lawyer from representing either of the clients.

D. Organizations – Just because you represent an organization does not mean that you represent all of the organizations members.  

E. However you may owe duties to people that you have no formal relationship with as their lawyer.  The factors/situations are:  (Westinghouse v. Kerr-McGee)
1. Prospective clients 

2. When info exchanged between criminal co-∆s, cannot represent someone later utilizing that information as a detriment to the former client or co-∆ regardless of whether the co-∆ was a client.
3. If an insurance company hires an attorney to investigate an insured pursuant to the insurance contract, the attorney then owes a duty to the insured.

4. Auditors – 

5. When law firms represent significant portions of stock in a corporation cannot then sue that corporation.

F. Firms need to do

1. Conflicts checks with really detailed databases

2. Some decision making process for resolving conflicts questions should be in place.

G. Advanced Waivers of Conflicts:

1. Must have informed consent.  No matter how sophisticated a client is you can’t get a full waiver for everything.

2. Specificity.  Must be quite specific as to when you might take on a conflict.  Also must protect confidences from future use.

3. Independent legal counsel must be present when client signs the waiver.  At the very least there should be the opportunity to consult I/C but the client should actually do so to avoid problems.

H. Transactions

1. Be very careful when you are dealing with unrepresented parties and the atty has any kind of interest in the matter.  (State v. Callahan)  The burden is on the atty to show that they did not encourage any reliance.

2. In Callahan the atty failed to tell the woman she was signing an unsecured mortgage so she had no interest in the property she was selling – the lawyer was also a creditor so he had an interest in her signing and she was not represented. Burden on him to prove that she did not rely and he did not invite reliance.  He was disbarred.

3. Joint Representation on sales/real estate

a) General Rue – uncomplicated transactions will have no problems.

b) Where complicated, e.g. Callahan – will be a problem with representation.

4. Joint Representation in Divorce

a) If engaging in limited representation must get informed consent.  Very difficult to take on a limited role without getting involved with the people.

b) For joint representation fully – 

(1) Must get a waiver of confidentiality from both of them

(2) Must get both parties financial information

c) In order to get informed consent must push to ask the hard questions.

d) If a person amenable to changing agreements from both sides, its okay.  But if they are not it will be a problem.  Settlement must be fair to all parties.

I. Estate Planning Influence

1. If you do joint estate plans and learn some info in the future that changes the situation it must be permitted to disclose that information.  If you haven’t worked out what will happen in this situation in advance – you must withdraw.  
a) Some states hold that you can say you are withdrawing because you can’t share information – noisy withdraw (NM & FL)

b) Some states say you can disclose (NJ)

2. General example – A v. B joint estate planning one party then changes will to leave parts to children he had outside of wedlock and doesn’t want to tell other party this. Lawyer must withdraw and follow the rules above since nothing was worked out in advance.

J. Criminal Co-Defendants – Burden is on the one who is contesting the representation to prove that in effect the representation of multiple co-∆s resulted in his conviction.  Its generally frowned upon.

1. Federal Rule of Criminal Procedure 44 provides for elaborate procedure of judicial inquiry to protect from prejudice in trial when multiple representation exists.  However most states don’t have that kind of procedure.

2. It is not a per se 6th amendment violation to have multiple representation but it does have pit falls.

K. Former Clients  
1. Rule 1.9(b) – A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer was formerly associated had previously represented client:  

a) Whose interests are materially adverse to that person, and 

b) About whom the lawyer had acquired information protected by the Rules 1.6 and 1.9(c) that is material to the matter; 

Unless the former client consents after consultation.

2. Rule 1.6 and 1.9(c) prevent misuse of the client’s confidential communications.  Restatement § 132(1) includes work done for the former client.
3. Look to appearance of impropriety mainly you are worried about confidences.

4. In cases of joint representation they are worried about the lawyer trying to represent one client after representing both in joint representation – if you have obligations to teach when group splits you cannot represent either.  With possible exceptions when there has been advanced notice and informed consent.

5. Model Rule 2.2 dealt with these situations but it has been eliminated because it was felt that 2.2 duplicated conflict rule 1.7.  Now nearly all the substance of MR 2.2 has been included in Rule 1.7 comments.

6. Must identify a specific harm posed to former clients.  If motion for disqualification is being based on a general duty of loyalty courts will be skeptical.

7. Hypos

a) Lawyer represents ∆ in criminal tax case.  ∆ acquitted.  Lawyer represents S in S v. ∆ in a divorce case.  

(1) Rule 1.9(a) same or substantially related matter.  Lawyer would have a lot of financial information that would be valuable in divorce cases.

(2) Lawyer would be disqualified.

b) Lawyer represents restaurant A (in course of representation gets the restaurant incorporated picks location and uses market studies, makes deals and kind of acts as in house counsel.)  Than lawyer represents restaurant B who wants to locate across street from restaurant A.  

(1) Are they adverse representations?

(a) If they are the same kind of restaurant, yes.

(b) If different kind in large concentrated restaurant area, probably not.

(2) Does adversity come in same or substantially related matter?

(a) If he can use information from A to help B – bad.

(b) If he had no access to propriety information from A then its not really a big deal.  

(3) Really factual specific depends upon what exactly is done.

c) Lawyer represents Restaurant A.  Then lawyer represents meat supplier.

(1) Must look at the restaurant and meat supplier – want to sue each other over quality of meat.  Worried about lawyer suing on the contract that they drafted.  If terms of contract aren’t in issue must look at lawyer factual circumstances – how much interaction between lawyer and cook staff, etc.  

(2) If contract language is at issue and he drafted – lawyer disqualified.

(3) If contract language not at issue – factual determination.

L. Imputation

1. Rule 1.10(b):  When a lawyer has terminated an assoc with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless

a) The matter is the same or substantially related to that in which the formerly assoc lawyer represented the client; and 

b) Any lawyer remaining in the firm has info protected by Rules 1.6 and 1.9(c) that is material to the matter.

2. If you have done no work on a matter at a former firm you do not bring that taint with you.  You only bring the taint from cases you personally worked on.  Thus you should keep records of everything you worked on and don’t get nosy.

3. Majority rule- - ¾ of the states feel that a lawyer bringing the taint will be imputed to the entire firm and the entire firm will be disqualified unless there is consent to the screening.
4. Very few courts make exceptions when a lawyer brings a taint and is subsequently cordoned off the case.

5. It is possible to get consent from the former client to screen the tainted lawyer.

6. At least 30 states would not care about bad faith.

7. Imputation is also true for law clerks and secretaries but the burden is then usually on the law firm challenging the imputation.  Unusually needs more.

8. Law firms are repeat players in these instances and there is generally incentives to give consent.

M. Government Client

1. Real concern is corruption while in government service.
2. 18 U.S.C. § 207

a) (a)(1) – life time ban

(1) Triggered when someone who has left government wants to enter an appearance with the gov’t to affect a specific mater where you were personally and substantial involvement.  Therefore you cant’ try to affect governmetn.  Only applies to matters where government is a party or has an interest.

b) (a)(2) – 2 year ban

(1) From engaging in a specific matter coming into your general authority while you were with the government
c) (c) – 1 year ban. 

(1) Higher ranked individuals are barred from going back to the agency which they left.

3. Rule 1.11(a) – basic conflicts rule that governs lawyers – revolving around personal and substantial involvement

4. Rule 1.11(b) – proceeding application request for a ruling involved with government can’t leave and work with private party.  Can’t represent a party in that matter.  Broader provision than § 207(a).

a) Lawyers have access to information in the government that no other private lawyers can get

b) Government lawyers can subpoena private information that others cannot.  

c) Those subject to investigation worry that government lawyers will use information to create further litigation for themselves.

5. Governmental conflicts are not imputed to other members of the firm.  If Rule 1.9(a) applies to the government lawyer, imputation to firm will still not be applicable.

6. General Analysis for Government Lawyers:

a) 207(a) federal regulations

b) Personal and Substantial involvement  - Rule 1.11

c) Rule 1.11(b) – confidential information cannot be used adversely

d) Rule 1.9(a) – was the lawyer involved, has the lawyer switched sides, is the lawyer adverse

7. If working for the government must pay attention to what you are involved in burden is with the lawyer.

IX. Representing the Government

A. Look at the proposed Sarbanes-Oxley ruling 

X. Representing Organizations

A. Reliance to the detriment is the measure.

B. Must be very clear on who the attorney is representing and who they are not.  If lawyer fails to make clear who the client he really represents is then there is a strong argument for detrimental reliance.  At a minimum lawyer must say, “I am not your lawyer, I represent your corporation.”

C. An agent has a duty to disclose relevant information the to the principle and employees have a duty to report.

D. Corporation holds the privilege and it can be waived at any time, even by successor management.  Which is important when considering possible conflicts in concurrent management and corporation representation.

E. Serious question as to whether you put information down in writing.  Management may not be able to hold privilege.  There is always the crime fraud exception if an internal investigation found to be a cover up.  Some regulatory authorities can get access to company documents as well.  

F. Waivers entered into to establish simultaneous representation must deal with the rights of the party that will ultimately get terminated if a conflict exists.

G. Court can infer a conflict when representation has been so long that attorneys cannot separate themselves from management enough to bring an effective suit on behalf of the shareholders of the corporation.  Yablonski v. UMWA
H. When lawyers are representing both officers and corporations and a shareholder suit is brought:

1. Most sensible courts – if lawyers actions are implicated at all the lawyer may not represent either the corporation or officers.

2. Be careful when lawyer’s actions can be implicated in the prior wrongdoing.

3. If the lawyer is implicated or intimately involved in the underlying facts that cannot represent the corporations but can sometimes represent the officers that they were involved with.  This is not a good rule though because lawyers may need to be witnesses and may have their own liability and interests.

XI. SEC Stuff

A. Attorneys who continue to participate for offer of securities which doing bad things either have to stop or abandon.  In re Carter & Johnson
B. Sarbanes-Oxley Act

1. Who it covers – takes a broad definition of attorneys.  Covers all attorneys who appear or practice before the commissioner on behalf of an issuer.  Even those who are employed as in house counsel.

2. An attorney is required to report “evidence of a material violation of securities laws or breach of fiduciary duty or similar violation by the company or any agent thereof to the Chief legal counsel (CLO) or the CLO and the chief executive officer of the company; and if they do not respond appropriately to the evidence, the rule requires the attorney to report the evidence to an audit committee, another committee of independent directors, or the full board of directors.”

3. Does not require actual knowledge – the rule is triggered when the attorney reasonable believes that a material violation has occurred, is occurring or is about to occur.  

4. Limited rule of noisy withdrawal – with a distinction between in house and outside counsel.  Outside counsel must pull their names off documents and tell withdrawing.

a) This is the first time that a distinction has been made between in house and outside counsel

b) Although it is unclear what will be expected from in-house counsel.

5. The rule allows issuers to provide information with the SEC regarding misconduct by the issuer’s employees or officers with the commission pursuant to a confidentiality agreement, without worrying about the loss of privilege.  

6. Violating the rules would be a violation of the SEC charges.

C. If a client is engaged in conduct that is obviously fraudulent lawyer must withdraw if client will not rectify.  ACC/Lincoln Savings (Jones Day)
1. Former big wig of the FHCBB (banking regulation) leaves and goes to Jones Day.

2. Advises clients on how to cover up their problems not giving them information about rectifying and complying – just a criminal cover up.

3. Here there were also conflicts.  95% of the time it is okay to represent both a parent company and their wholly owned subsidiaries.  But you must look to the nature of the subsidiary.  When highly debt filled or highly regulated it may cause problems with third parties to represent both.

a) Note that you cannot represent parent and subsidiaries if not wholly owned because there is an independent duty to the minority shareholders which cannot be fulfilled.

XII. Bar Discipline

A. Charges against lawyers now follow due process. Quite formalized.

B. 5th Amendment invocation

1. Can take the 5th amendment

2. Some states hold an adverse inference if you do take the 5th
3. Production is not a testimonial act, even if you take the 5th you must turn over documents requested.  Fisher  Failure to turn over documents will result in another charge
4. Grand Jury proceedings where they give immunity does not cover professional discipline – the lawyer can still be disciplined for the information testified to.  The immunity only covers criminal purposes not bar discipline.

C. Grounds for discipline

1. Stealing money from a client – most states – automatic disbarment.  Not fit to practice law

2. Felony conviction – many states hold an automatic disbarment

3. Fraud or Deceit – lying in an official investigation.  MR 8.4(b),(c)(d)

4. Conduct prejudicial to the administration of justice.

D. A lawyer has a duty to report misconduct by other attorneys that they are aware of.  Even if honoring a client’s wishes.  In Re HImmel (an attorney was disciplined for failing to report a client’s first lawyer that had stolen her money).  

E. Must report under 8.3 unless the information is privileged.

XIII. Ethics in the Law Firm

A. Rule 5.2. Good Soldier Rule 

1. Lawyer must report even with respect to firm partners.  In confidence must tell the client and get permission to disclose.

2. Responsibility of subordinates – accountable for acts you are associated

3. R. 5.2(b) do not have to report reasonable resolutions of arguable questions of law

B. Rule 5.1 Firm may not have done job.  Duty of supervisors and established ethics committees and in practice must show that you do not punish those who blow the whistle internally.

C. Grabbing and leaving

1. Cannot steal clients.  Cannot solicit clients while working with the client.

2. Can send out an announcement saying you are leaving. 

3. Can contact/solicit after you have left the firm.

4. Firm cannot make you sign a covenant not to compete.

XIV. Multi-Disciplinary Practice 

A. Legal and non-legal services concerns

1. Worried about conflicts/independence of lawyers

2. Evil non lawyers operating under different rules

a) Privilege

b) Conflicts of interest and imputation.

3. Unauthorized practice of law

a) Not just lawyers providing the legal services

b) Non lawyers supervising and acting in legal capacity

B. Driven by the “fear from sears”

1. Sears would drive prices down.  Real price competition.  

2. Worried that everyone gets cookie cutter answer.

3. General fear of loss of control.  Fear that would have to join relationship like Sears and then would loose independent judgment or control.  

C. MR 5.7  - Lawyers can offer non legal services (e.g. selling title insurance)

D. Control 

1. D.C. rule 5.4 allows DC lawyers to have a share in profits with non-lawyers.  Only region that is different – for the purpose of lobbyist.  But limited only if the purpose of the firm remains legal services. 

2. Under ABA Rule 5.4 – lawyers cannot have a share in a firm with non-lawyers.

a) Non-profit exception – lawyers can own a share in firms with non-lawyers in non-profit firms if the representation of third parties is furthering the purposes of the associations interest.

3. DC is the only jurisdiction in the country that does not make a distinction between profit and not for profit.  DC Bar council does not allow profit sharing with non-profits who hire to represent 3d parties.

E. If a 3d person pays for legal services for another they cannot have control over or interfere with those services.

F. ABA put out an MDP recommendation still holding that there should be no sharing between lawyers and non-lawyers – very against.

XV. Multi-Jurisdictional Practice

A. State bar associations cannot have a residency requirement Piper
B. They can require that a lawyer maintain an office in the state.

C. Pro Hac Vice 

1. Appearing before a state where you are not admitted.  Matter of grace not right.

2. If court says no must come up with a decent reason why you cannot appear.  

3. Not supposed to be administered as a rule of exclusion.

D. CA courts have held that it was unauthorized practice of law to draft something in NY law and then arbitrating in CA.  Burboues
1. Immediately CA legislature enacted a law making it okay to carry on an arbitration conducted in CA when everything else conducted in another state pursuant to authorized practice of law.  Overruled the case.

E. Rule 5.5

1. Old – provided very little guidance

2. New – (print out) Safe Harbors Idea

a) May not establish systematic and continuing presence in a jurisdiction

b) May not hold yourself out as admitted to a jurisdiction which you are not admitted to.

c) You may:

(1) Work with local counsel in a jd

(2) Pro hoc – can work on pending litigation in a jd if you reasonably believe you’ll be admitted pro hac

(3) Can work on pending ADR in another jd if reasonable related to practice in your home jd

(4) Can practice in another jd as long as practice reasonably relate to the home states where you are authorized to practice.  Significant contacts.  

d) Exceptions:

(1) Federal practice rule supremacy
(2) In house counsel don’t need to be admitted tot a state where the client is, but cannot represent constituents (off or directors) if that is the case.
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