PROFESSIONAL RESPONSIBILITY OUTLINE

I. INTRODUCTION

A. Evolution of ethics: canon of ethics ( model code ( 1980 original model rules ( restatement of the law of governing lawyers ( ABA model rules (1969)

B. Philosophical tensions: (1) ethics of duty v. aspiration = obligation v. potential, (2) moral people v. actions, (3) professional v. personal ethics, (4) deontological v. consequentialist = evaluate by function, fundamental obligation or cost/benefit (5) ethics of care = atty client relationship emphasis on comfort not results, (6) personal v. social ethic = best for society, (7) professionalism = social implication

1. Act utilitarian: morality = greatest overall benefit, bad OK if achieves good

2. Rule utilitarian: general rules of proper behavior, not situation-specific

3. Rights based/deontological approach: best enhance client’s rights

4. Character approach: lying is morally wrong

5. Kohlberg’s 6 stages of moral development = follow rules for fear of punishment ( reciprocity ( social approval ( conform to needs of social order ( conform to terms of social K ( follow universal moral principles

C. Lawyer’s competing roles: (1) representative of client, (2) officer of legal system, (3) public citizen w/ responsibility for quality of justice, (4) 3rd party mediator

D. MODEL RULES: (1) mandate or prohibit certain kinds of conduct (SHALL), (2) authorizing particular conduct, empowerment & discretion (MAY), (3) other laws

E. Who can practice law = must be licensed in juris. according to rules of that juris. (R 5.5(a)), OK to employ paralegals, outsource IF supervise & retain responsibility, OK to help nonlawyers proceeding pro se (helping self), OK for nonlawyer to perform legal tasks if no legal judgment involved (real estate form)

1. Legal work = rendition of services FOR OTHERS that calls for professional judgment, ability to relate general body of law to SPECIFIC legal problem

i. Globalization & technology mean lawyers not informed on all issues & laypersons can inform & perform legal procedures themselves

ii. If not licensed in juris., admission pro hac vice for single case

2. R 5.4(a): cannot share legal fees w/ nonlawyer ( unfettered judgment

3. R 1.1: competent representation = legal knowledge, skill, (NOT prior experience) thoroughness & preparation (standard methods & procedures) reasonably necessary for representation (stay informed of changes in law)

i. Adequate representation depends on complexity of case

4. R 1.3: reasonable diligence (client’s interests over own, need not press EVERY advantage, inquiry into & analysis of factual & legal elements) & promptness (no procrastination, control workload, maintain accessibility) 

5. Punish unauthorized practice w/ (1) contempt of ct., (2) prof. discipline, (3) loss of fee, (4) sanction, (5) injunction NOT loss of atty-client privilege

F. Professional discipline: intent = deter, maintain image, cleansing NOT punish

1. Self regulating industry so obligation (SHALL) to report violations (R 8.3)

i. Report substantial impact on honesty, trustworthiness, fitness

ii. ABA R 23: intervention, place on disability inactive status but no permanent record, coercive remedy (alcoholics forced into rehab)

iii. Himmel: duty to report supercedes client’s instruction to contrary b/c must remove offending atty, protect future clients & profession

iv. BUT (c) does not req. disclosure of privileged info. so client CAN preempt obligation if there is a competing duty of confidentiality

2. R 8.4: professional misconduct to (a) attempt/assist/induce or violate rules of professional conduct, (b) criminal act, (c) dishonesty, fraud, deceit, misrepresentation, (d) prejudicial to administration of justice

i. (b) refers ONLY to offenses affecting practice of law w/ adverse effect on honesty, trustworthiness, fitness (violence, dishonesty, breach of trust, serious interference w/ (d)) NOT personal morality

· Repeat minor offenses = indifference to legal obligation

ii. Pretexting a violation as fraud, deceit (R 4.3)

3. R 8.5(a): atty subject to disciplinary authority in juris. where licensed
i. (b): choice of law = follow rules of (1) juris. of ct, (2) if not before a ct. then juris. where conduct occurred or effects are felt

ii. No discipline where lawyer reasonably believed effect of actions would be in juris. where conduct was permitted

G. Malpractice: reasonable lawyer standard, (1) breach of duty to client, (2) failure to exercise ordinary skill & knowledge, (3) negligence w/ proximate cause

1. Restatement: lawyer owes duty of care, must exercise competence & diligence normally exercised by lawyers in similar circumstances

i. Competence and diligence defined in R 1.1 & 1.3 ineffective assistance of counsel req’s showing action outside range of professionally competent aid causing actual prejudice—high bar

ii. Liable for failure to give good advice in settlement negotiations b/c client relies on atty representations, cannot independently evaluate

iii. Obligation to refer client to a specialist if cannot provide adequate

iv. Malpractice suit req’s expert testifying as to routine lawyer’s action

v. Violation of ABA rules MAY be malpractice warranting civil liability

2. Duty to non-clients: (1) prospective, (2) client requested protection of 3rd party, (3) lawyer assumed duty, (4) beneficiaries client owes duty to

3. Duty to criminal ∆ owed ONLY where ∆ proves actual innocence 1st 

4. Remedies: tort damages, breach of K, punitive damages, statutory remedies, breach of fiduciary duty (fee forfeiture)

5. R 1.8(h): cannot prospectively limit liability or settle claim unless client is independently represented or given opportunity to seek legal advice

II. LAWYER-CLIENT RELATIONSHIP

A. Prospective clients: confidentiality exists ONLY WHERE client has reasonable expectation of atty willingness to discuss possibility of forming atty-client relationship, unilateral communication does NOT establish privilege

1. R 1.18: same duty of confidentiality, cannot represent client w/ materially adverse interest, disqualified atty disqualifies firm UNLESS both client & prospective client give written informed consent, lawyer limited exposure to disqualifying info. & was timely screened & written notice to clients

i. ALWAYS 1st ask who is representing other side BUT lenient rule b/c do not always know who else is being represented by firm

2. No obligation to give advice but if you do must be good advice

3. R 6.5: volunteer legal services do not create expectation of ongoing relationship (must receive client consent to limited scope) & no obligation to conduct conflict check or screening, no disqualification of lawyer or firm UNLESS you KNOW there is a clear conflict w/ firm client

i. No obligation to accept every client seeking assistance BUT ABA code obligation to profession req’s sometimes accepting unpopular

ii. CANNOT refuse representation on race, gender discrimination, Stropnicky v. Nathanson: firm representing women suffering from working spouse student spouse syndrome cannot reject man

4. Forming relationship = K, client manifests intent to hire lawyer & lawyer manifests intent to take person as client (lawyer’s consent can be implied)

i. Engagement letter: (1) client identity, (2) fee, (3) scope of representation, (4) potential conflicts of interest to receive informed consent, (5) departures from standard treatment of confidential info. if any, (6) client obligation of openness & honesty

· Client identity particularly important re: corp.

· Make clear extent of legal obligation to client; unbundled legal services = narrowly tailored to certain issues only

· BUT concern that client does not understand decision

ii. R 1.2: must abide by client decision but can receive implied authority (granted & revoked at any time), scope of representation may be reasonably limited & does not constitute endorsement

· No confidentiality b/t co-clients, client need not tell truth

iii. R 1.4: must promptly consult w/ client if req. consent, reasonably consult re: objective & means, keep client informed & answer ?s

B. Legal fees: must be reasonable, cost & scope of representation in writing, contingent fee OK if in writing UNLESS domestic (divorce) or criminal (R 1.5)

1. Fee arrangements create adverse incentives: fixed = finish quickly b/c fee is same regardless of input; hourly = more work than necessary to run up bill; contingent = constant calculation of value, value = differs by client

C. Withdrawal: shall not represent if violates rules or law, unable physically or mentally, fired; may withdraw IF does not adversely affect client AND client engaging in criminal activity or using lawyer to do so, fundamental disagreement, client fails to fulfill obligations, undue financial burden AND tell ct. (R 1.16)

1. Obligation to minimize impact of withdrawal on client BUT may retain papers (retaining lien) or property (charging lien) in order to collect fee 

i. R 1.15: lawyer can hold client property if keep separate from own (except to pay bank fees) & deliver upon request unless in dispute

· Obligation separate from duty to provide legal services

· Maintain accounting records, hold funds instate

· Fees paid in advance withdrawn only as expenses incurred

· If fee is disputed, hold until resolved, cannot pay self

· If given funds belonging to 3rd party, must notify & give

2. If ct. orders representation must comply notwithstanding good cause

3. Permitted to reveal confidential info to extent necessary to get fee (R 1.6)

4. Generally cannot barter proprietary interest except lien (R 1.8(i))

i. Interest creates right to control litigation so conflict of interests

D. Confidentiality: arises from evidence (atty-client privilege), civ pro (work product immunity), agency (fiduciary duty to protect principal)

1. Atty-client privilege, RS §68 = (1) communication (2) made b/t privileged persons (3) in confidence (4) for the purpose of obtaining legal assistance

i. Only covers things SAID or given, not observations, actions

ii. If others present or mode of exchange is public, not confidential

· If client also tells other, constitutes disclosure & waiver

iii. Narrow privilege, protects ONLY what client told you BUT now extended to other professionals, specialists (accountants, etc.)

iv. Privilege extends beyond death [Swidler v. Berlin: person who commits suicide still has confidentiality in atty’s communications, interests of living do NOT trump] BUT not uniformly applied, some juris. permit waiver for wrongful conviction BUT issue w/ reliability

v. RS §82: crime fraud exception = privilege does not apply where client seeks assistance in fraudulent or criminal conduct (R 2.1)

· Cannot hide info. by giving to atty, intent is to aid client in following law so if seeking to circumvent then inapplicable

2. Work product immunity = anything prepared by atty in anticipation of litigation is immune from discovery (tied to litigation), NOT absolute

i. Discoverable if unable to otherwise obtain info w/o undue hardship

ii. Opinion work product discoverable if extraordinary circumstances

iii. Broader scope than atty-client privilege but may be overcome

3. R 1.6: confidentiality UNLESS client consent, prevent death, substantial harm, client criminal activity, in own defense ( encourage client honesty

i. Encompasses both atty-client privilege & work product immunity but not a privilege against disclosure, service provider’s discretion

ii. Take proper care to ensure info. is safe; if accidental disclosure but reasonable precautions then not a waiver, must return

iii. If info. becomes generally known (presume client disclosed) then no duty to protect; NOT absolute, atty can be compelled to testify

4. Corp. confidentiality: internal investigations protected from disclosure to encourage corp. to enforce compliance, corp. has no 5th amend. privilege & otherwise sharing w/ anyone constitutes a waiver [Upjohn]

i. RS §78: where corp. client, atty-client privilege extends to communications (1) otherwise qualified (2) b/t agent of org. & atty (3) concerning legal matter (4) disclosed only to agent reasonably needing to know ( privilege belongs to CORP. not agents 

ii. Thompson-McNulty memo: providing internal investigation is cooperation so may not be charged or mitigating sentencing factor

· BUT implicates conflict of interest b/t principal & agent

iii. SO confidentiality is a blend of preexisting privileges, does not retain independent immunity but protection adheres to portions of info. that otherwise qualify for privilege or work product immunity

III. CONCURRENT REPRESENTATION

A. Conflict of interest: (1) b/t client & atty, (2) atty duty to 2+ clients, (3) duty to current & former clients, (4) duty to current client & non-client 3rd party
1. R 1.7: shall not represent clients w/ concurrent conflict of interest (representation is directly adverse or materially limited) UNLESS no impact on representation, not illegal, not direct suit of 1 client against another AND all affected clients give written informed consent

i. Lawyers obligated to pay attn to potential conflicts b/c fear (1) less zealous representation, (2) don’t raise all issues, (3) confidentiality

ii. Sanctions for conflict: (1) professional discipline, (2) damages for breach of K, malpractice, breach of fiduciary duties, (3) fee forfeiture, (4) disqualification from future participation

2. Among multiple clients: duty of loyalty & no confidentiality for joint clients

i. R 1.10: conflict of interest w/ 1 atty = conflict w/ firm UNLESS conflict arose from personal interest, no risk of materially limiting

· No atty at firm shall represent client when any one of them practicing alone would be prohibited from doing so

· R 1.0(c): firm = p’ship, legal srvs org., in-house

· Incentive to cheat (leak info.) less in big firm where cases do not matter as much BUT reputation of winning, better fees are strong unethical incentives

· Ethical concerns in corp. law different from those faced in representing indiv. (pay not based on wins)

· Imputation may limit growth of firms, create tension where existing client precludes acceptance of another, implicate global networks/alliances (conflicts check too hard)

ii. Staff members must also be screened for conflicts (// R 1.10)

· Atty may NOT switch sides, paralegals may b/c presumed not as deeply involved in case, lack understanding of info.

· Law students equally exempt, too restrictive otherwise

iii. R 1.0(e): informed consent = atty provided adequate info. and explained risks, benefits and alternatives to client

iv. R 1.0(k): screened = isolation of atty from participation through timely imposition of procedures w/in firm which are reasonably adequate under the circumstances to protect info. BUT never really know what goes on behind closed doors, MR do not permit

3. Former & current clients: cannot represent another in same or related matter if interest materially adverse to former client w/o consent (R 1.9)

i. Same standard as R 1.7, scope depends on facts & degree of atty involvement, CANNOT switch sides (breach of duty of loyalty)

ii. Substantially related = significant risk that confidential info., of specific facts (NOT general policies & practices) not publicly known

· NOT issues of law but strategy, corp’s legal approach

· OK to work on matter where had imputed knowledge not actual, if leave firm can work on opposing side at new firm if did not work on case at 1st firm, show no exposure to info.

iii. ASK: (1) do you want to oppose? (2) could you do so effectively?

iv. If adverse former client, ASK: (1) matters substantially related?

· Can get advance consent in engagement letter

4. In criminal litigation: ∆s have NO constit. right to waive conflict [Wheat: ct. rejected waiver where ∆s would be witnesses against each other]

i. State may not req. ∆ to share atty after objection [Holloway v. AK]

ii. Trial ct. req’d to inquire into atty conflict [Cuyler v. Sullivan]

iii. Actual prejudice req’s showing that counsel acted outside wide range of professionally competent assistance [Strickland v. WA]

iv. Mickens v. Taylor: victim was former client of defense counsel, no improper conflict (Cuyler) and defense sufficient (Strickland)

·  Locascio: atty Bruce Cutler GREAT at defending John Gotti so prosecution charges Cutler w/ conspiracy, cannot defend

v. Prosecutorial discretion: judgment should not be influenced by personal interests (ABA standard & R 1.7(a)(2))

· Atty cannot negotiate literary or media rights to a case before its conclusion b/c conflict of interest (R 1.8(d))

5. In corp. setting: accommodation client, atty can represent corp & member (R 1.13(g)) BUT concern corp. may want to disavow employee actions or ensure no dealmaking SO obligation to inform all of potential conflict ((f))

B. Duty of loyalty: maintain good relationship & unfettered zealous representation

1. Cannot represent a client where it would be directly adverse to another even where matters unrelated ( preserve relationship & ability (R 1.7)

2. Loyalty conflicts: (1) expert witness v. current client, (2) cross of current client in another case, (3) gov’t lawyer suing another agency

i. Firm w/ conflict w/ 1 of many ∆s permitted to limit suit to non-conflict ∆ BUT theory of the case still hurts own former client [Sumimoto: 1 bank suing corp. used to be client of corp’s firm, firm continues defending only against non-client bank, delay tactic]

ii. Occasional but consistent representation disqualifies firm EVEN IF no current assignments [IBM v. Levin] ( clarify duration of K!

3. Representation of 1 part of corp. does NOT mean representation of entity

i. Divisions w/in 1 corp. considered 1 client, parent/subsidiary/sister corp. are different ( clarify who your client is!

ii. Atty should not represent another in the same or substantially related matter where new client’s interests are materially adverse to interests of former client UNLESS all consent (R 1.9)

· Cannot drop current client in favor of another more lucrative

· CAN withdraw if client acquires a co. thus creating conflict

· CAN include waiver of future conflict in engagement letter

4. Positional conflict = advocating law that harms another client’s interests

i. R 6.3: OK to participate in legal srvs org. even if client base is adverse to your client (abstain from decisions) UNLESS incompatible w/ obligations OR materially adverse effect on clients

ii. R 6.4: OK to participate in legal reform IF disclose benefit to client

· Need not identify client, still permitted to vote on matter

5. Personal conflict: avoid gaining personal interest b/c of potential impact on judgment, must not act for own benefit but only for client gain

i. R 1.8: (a) shall not engage in business transaction adverse to client interest UNLESS fair & reasonable to client who gave informed consent after opportunity to seek counsel, (b) do not use info. to disadvantage of client w/out informed consent, (c) do not solicit substantial gift from client UNLESS a family member ( avoid taking advantage of elderly, benefiting self in their wills, coercion

· Client can sue for profits atty makes off info., in practice only punish objective disloyalty, contrary to client interests

· Agency law (profit ( principal); remedy is disgorgement

· EVERYTHING is permissible w/ informed consent of client

· Does NOT apply to ordinary course of business

ii. (j): no sexual relationship b/t atty & client UNLESS predated representation ( fear of unfair exploitation, violation of fiduciary duty, emotional attachment impairs professional judgment

iii. Not OK for spouses to be opposing counsel, OK if firms are (R 1.7)

C. 3rd party payer: interests of ins. co. often differ from those of client so conflict

1. Ins. co. claims not 3rd party but co-client so have shared confidentiality, right to direct litigation, right to sue for malpractice BUT atty has personal interest in being rehired so may prioritize ins. co. interests over insured

i. If conflict exists as to minimizing time spent on representation atty has obligation to stop representation OR obtain client consent

ii. R 1.8(f): shall not accept compensation from someone other than client UNLESS receive informed consent AND no interference

· SO ensure client understands nature of relationship & atty obligations to insured & ins.; separate counsel for disputes

2. Atty must get consent of minor to represent them when hired by parents

i. Confidentiality concerns, obligation to pursue best interests of child

ii. Cannot permit person who employs or pays atty to influence or direct professional judgment, same obligation to client (R 5.4(c))

D. Gov’t lawyers: R 1.11: former public servant cannot represent a client in a matter the atty participated personally & substantively w/out gov’t consent

1. Irrelevant whether position is adverse, cannot abuse position BUT (b) permits screening rather than disqualification (less restrictive)

2. (c) special confidentiality req’mt for info obtained under gov’t authority that is legally protected from disclosure to the public

3. (d) cannot as gov’t atty participate in case w/ former private client

i. Concern w/ affirmatively aiding old client w/ new position

4. 18 USC §207(a)(1): cannot use position of influence on behalf of private parties where US has direct & substantial interest

IV. JUDGES

A. Judicial conflicts of interest: R 1.12: cannot participate in matter which atty adjudicated as a judge, cannot negotiate for employment w/ party before you

1. R 3.5: atty shall not seek to influence a judge, juror or prospective juror

2. Canon 4D(1): judges shall not engage in business transactions w/ lawyers likely to come before the ct., (5) shall not accept gifts, favors, loans UNLESS made on same terms as for others (avoid preferential treatment)

3. Canon 3E: disqualification only for economic interest greater than de minimis (insignificant interest not raising questions as to impartiality) 

i. Own fiduciary interest AND that of spouse, parent, child, shared residence disqualifies SO stay informed on own & other’s interests

ii. Modification to make disqualification & judge shopping harder

iii. Recusal req’d if appearing atty is spouse or 3 degrees of separation

· Firm affiliation does NOT disqualify unless worked on issue

4. Canon 2B: avoid appearance of impropriety, avoid influence of conduct

i. 3E(1)(f): disqualify self where made public statements committing self to one side of an issue or controversy in proceeding

· BUT no public statements does not mean no opinion

· Remittal = judge w/ conflict must disclose to parties on the record, parties can BOTH agree to waive disqualification

5. R 8.4(f): misconduct to knowingly aid judge in fraudulent activities

B. Judge as political candidate: R 8.2(b): comply w/ Code of Judicial Conduct
1. Canon 5A(3): maintain dignity appropriate to judicial office

i. Cannot make pledges inconsistent w/ impartiality of office BUT w/out knowing position, how can public vote?

ii. OK to state constit. theory (strict originalist, constructionist)

2. Republican Party v. White: state ethics rules restricting political campaign speech of judicial candidates violates 1st amend.

i. Judges supposed to be impartial BUT we want to know 

ii. Assuming mantle of impartiality improves probability of actual impartiality in office rather than campaign promises

3. Candidates permitted to form comm. to solicit funds (Canon 4.4B)

i. BUT funds coming from those who will later appear before ct.

ii. Canon 4.3: candidates shall not engage in political activity except seeking support/endorsement from org. regularly making recommendations for appt. to office ( efforts at impartiality

4. R 8.2(a): shall not make false statements (know or reckless disregard as to truth) concerning qualifications or integrity of a judge

i. Balance freedom of atty to criticize w/ inability of judge to respond

ii. NYT v. Sullivan: libel req’s showing of actual malice in lying

V. ADVISING CLIENTS: (1) counselor = duty to give independent, candid advice, warn of dangers, (2) advocate = duty of honesty to 3rd parties, duty not to assist in crime

A. Individual clients: advocacy = accepting & pursuing client’s interests effectively

1. R 2.1: shall exercise independent judgment & render candid advice, rely on law AND moral, economic, social, political factors relevant to situation

i. (d): crime fraud exception = cannot advise, help client commit

ii. Obligation to refer to specialists or other professionals

2. Client honesty: increases w/ length of relationship but difficult to ensure truthfulness, avoid desire of client to improve image in representations

3. Styles of counseling = (1) client-centered: help client understand what they want & how best to achieve, advocacy, (2) counsel as friend: long term issues & greater context/underlying concerns of legal problem, (3) counsel justice: atty is public figure serving “right”, (4) contextual counseling: duty to help indiv. differs from other clients (corp.)

4. R 1.14: maintain normal relationship w/ client of diminished capacity, can take reasonably necessary protective action if client cannot act for self

i. Permitted to reveal confidential info. only to extent necessary to protect client’s interests (general rule is total prohibition)

ii. Must explain matter in such a way that client understands (R 1.4)

iii. Guardianship is last resort, seek least intrusive means of helping

· Difficult to permit atty to take away client’s freedom

5. Atty permitted & sometimes req’d to advise client to protect 3rd parties

B. Corp. clients: client is corp. but atty deals w/ corp. agents & accepts decisions

1. R 1.13: obligation to intervene in best interests of corp. & report violation to highest authority or may disclose if no correction UNLESS related to litigation, if fired must inform higher up, must be risk of substantial injury

i. Atty answerable only to handlers, not EVERY member of corp.

ii. In house counsel criticized as lapdog of corp. BUT outside counsel pressured to secure deal, insulation makes in house more reliable

2. Atty does not give advice until asked by client but if know client’s plans are illegal then req’d to offer advice, can initiate discussion if in client’s best interest even if client indicated advice unwanted (R 2.1)

3. Economic calculation (fixing problem v. settling) changes w/ punitive 

C. Represented persons: professional courtesy to only engage atty not party

1. R 4.2: shall not communicate w/ represented person w/out atty consent

i. Prevent intimidation, applies even if you did not initiate

· Prosecutors must contact atty even if crim ∆ initiates UNLESS ct. order permitting plea bargaining

ii. Parties can talk to each other w/out representation (can’t ask client to convey for you), OK to talk to party directly if separate matter

2. Corp. agents NOT involved in formulating policy or contacting atty NOT considered represented ( need capacity to attribute actions to corp.

i. Former employee may sign nondisclosure but cannot be too strict 

3. R 4.3: re: unrepresented party, atty may not imply disinterest, make reasonable efforts to correct misunderstandings, no giving of legal advice

i. Prosecutors: police not technically agents of prosecution

D. Ethics of negotiation: lawyer can only do what client authorizes him to so atty has right to enter negotiations but not to settle them independently (R 1.2)

1. Atty has obligation to keep client abreast of all relevant info to secure consent & determine how client wants to proceed & means (R 1.4(a))

i. Must tell client of all offers whether you would accept it or not

2. Obligation not to lie to 3rd parties (R 4.1 (a)) BUT no expectation of honesty in negotiations so no breach, difficult to prove misrepresentation

i. Cannot make boldfaced lie of material fact or law but can bluff

· Material = fact other party would consider important and would change their position on if they knew the truth

· Professional misconduct to lie, commit fraud (R 8.4)

ii. Tit for tat approach: reciprocation for honesty or cooperation

iii. Prosecutor must disclose info. negating ∆’s guilt but not means of prosecuting (need not inform of death of key witness) (R 3.8(d))

· Brady v. MD: prosecutor must provide exculpatory evidence

· Atty cannot bring crim charges to coerce civil settlement
· Atty cannot agree to settlement that restricts atty right to practice in the future (R 5.6(b))
E. Lawyer as tax evaluator: OK to give legal opinion for certain tax decisions if reasonable basis & colorable claim BUT may later be liable to org. so be wary

1. ASK: (1) can you do what client wants? (2) if no, explain why not & make judgment whether don’t involve or agree to changes

2. Atty cannot falsify evidence, counsel witness to lie to opposing (R 3.4(b))

3. Atty cannot make false statements of material fact to others  (R 4.1(a))

4. R 2.3: evaluations for 3rd parties OK if compatible w/ atty obligations to client OR receive consent if would have an adverse effect

i. NOT treating 3rd party as own client BUT same duty of truthfulness & honesty, replacing independent counsel so fiduciary duties exist

· 3rd party could conduct own audit but free to use in house

· Liable for opinion to 3rd party to same degree as own client

· BUT do not have to reveal privileged info. if doing so would constitute a waiver of privilege so cannot give evaluation

ii. Permissible to rely on facts provided by parties if reasonable BUT if should conduct further inquiry to determine veracity then liable

5. Auditors are NOT part of co. team so providing info. constitutes a waiver, acting on behalf of the public ( obligation to give info. where threatened litigation, K-ually assumed obligation, unasserted possible clients which client has specifically identified & requested disclosure for

i. Otherwise no obligation to disclose potential problems

F. Obligation to fraudulent client: does NOT say you may not lie but rather you may not let another’s lie go uncorrected, must disclose if would incriminate self

1. Confidential info. = related to representation, some disclosure (R 1.6(b))

2. R 4.1(b): shall not fail to disclose material fact if needed to prevent crime 

i. Cannot make knowingly false statements (R 1.2)

ii. In addressing corp. fraud, obligation to go up the chain (R 1.13)

iii. If client pursues fraudulent action, atty can withdraw (R 1.16(b))

· Noisy withdrawal: disaffirm opinion if issued to 3rd party, inform others that there are concerns, reason for withdrawal

3. Rejection of fed. regulation, presume state monitoring is sufficient BUT Sarbanes-Oxley Act compels SEC to regulate; IRS also has own standards

i. Anyone who supplied info used in document submitted to SEC is req’d to disclose awareness of evidence of material violation, either of fed. or state securities law, breach of fiduciary duty to corp.

ii. “credible evidence” of violation = low bar, unreasonable under the circumstances not to conclude that a violation occurred 

iii. If you are more than 50% sure of a violation, go to CEO who will hire independent firm to investigate; if unsatisfied go up the chain

VI. LITIGATION

A. The decision to file a lawsuit: must have a non-frivolous claim

1. Moral concerns problematic only where involve person in legal capacity

i. Source of behavior must call into question atty trustworthiness

ii. Atty advisement re: business regulations & management protected somewhat from SH suits [Central Bank of Denver & Scientific America: no liability for aiding & abetting securities violations]

· MAY be liable to corp. itself, degree of involvement matters

2. R 3.1: shall not bring a claim unless there is a basis in law & fact

i. Claims are not frivolous where facts have not been fully developed

ii. Duty not to abuse legal procedures, use law to harass

iii. Offensive to the ct., wasting judge’s time, costly to defend

3. R 3.2: shall make reasonable efforts to expedite, no dilatory tactics  
i. Good faith requests for extension, modification, or reversal OK

ii. IF consistent w/ client interest OK, NOT for personal convenience or for realization of financial or other benefits (non-legit. interests)

4. R 3.3: shall not lie re: material fact/law, fail to correct misunderstanding, offer false evidence or fail to stop client from committing fraud

i. Fed. R. Civ. Pro. 11(b): representations to the ct must be signed as acknowledgment of truth, cannot harass, cause unnecessary delay, needlessly increase litigation costs ( non-frivolous suits w/ basis

· Involves sanctions so separate suit req’d, satellite litigation

· R 3.1 avoids extra litigation b/c rule itself can be used

5. Atty shall not (subject to discipline) unlawfully obstruct other party’s access to evidence, request non-client to refuse to give info (R 3.4)

6. Obligation to encourage ADR: as advisor role includes informing clients of other dispute resolution alternatives to litigation

i. R 2.4: 3rd party neutral = assisting 2+ people who are not clients, obligation to inform parties you are NOT representing them 

· Permissible to later serve as a party’s atty in same matter

B. Tactics & trickery: atty cannot allude to matters that atty does not reasonably believe are relevant or will not be supported by admissible evidence (R 3.4(e))

1. Do not use personal knowledge or opinion, do not influence ct. (R 3.5)

i. Cannot prevent atty from expressing selves through clothes but distracts from administration of justice (R 8.4(d))

2. Jury selection: cannot use challenges on basis of race or sex

i. Inappropriate stereotyping, depriving people of right to serve, exclusionary behavior w/ history of discrimination is prejudicial to the administration of justice and constitute misconduct (R 8.4(d))

· Removal of jurors on discriminatory basis ALONE insufficient & need prejudice in a series of factors

3. Cannot manipulate witnesses or cast testimony into unwarranted doubt

i. R 4.4: shall not use means w/ no substantial purpose other than to embarrass, delay or burden, shall notify of inadvertent disclosure

· Original ABA opinion req’d return of privileged info BUT adversarial system encourages capitalizing on advantages

· NOW other party must prove to judge they did not waive privilege & obtain ct. order req’ing return (read until then)

ii. ABA Standard 4-7.6: (a) interrogation of witnesses should be conducted fairly w/out intimidation or humiliation, (b) defense counsel’s belief that witness is telling truth does not preclude cross

iii. Trials are unregulated, always claim vigorous defense of client but presumption that juries will see through conduct, properly weigh

· Cannot engage in behavior that is intentionally misleading

· No false statements, fail to correct mistakes (R 3.3(a)(1))

iv. Cannot make false statements of material fact or law SO cannot lie about being an atty or ask others to, cannot seek a job (R 4.1)

C. Disclosure: obligation of honesty to the ct. in ALL judicial proceedings

1. Harmful caselaw: req’d to disclose contrary legal authority to ct. but would want to anyways to have opportunity to distinguish (R 3.3(a)(2))

i. As an officer of the ct. obligation to ensure that decision made is right, addresses all relevant law (R    )

ii. No evidence atty knows is false, must correct (R 3.3(a)(3))

iii. BUT conflict w/ confidentiality obligation w/ consent under R 1.6(a)

· AND obligation of zealous representation v. candor to ct.

· Particularly hard if correction of ct mistake worsens position

2. Harmful facts at trial: shall not lie or mislead or fail to correct lie (R 3.3)

i. Duty of honesty to ct. BUT not req’d to prove others’ case for them

ii. Fed. R. Civ. Pro 26(a)(1)(A): discovery = req’d to disclose info. w/out prompting, only what YOU plan to use not what other wants

iii. In ex parte proceedings (not full trial, non-adversarial, no opposing counsel) obligation to disclose all material facts (R 3.3(d))

iv. Does NOT apply in grand jury hearing, prosecutor only & can present only damning evidence against ∆ and not exculpatory

· Lots of prosecutorial discretion, should probably be limited

D. Handling physical evidence: balance b/t duty of confidentiality & candor to ct.

1. Client identity NOT privileged unless last link (name is admission of guilt)

i. Privileged = told to atty in private for purpose of seeking advice

ii. SO ask if disclosure of name reveals content of communication

2. OK to disclose confidential info. where (1) client gives informed consent, (2) implied authorization in course of representation (R 1.6)

3. Criminal evidence = shall not unlawfully obstruct access (R 3.4(a))

i. Cannot destroy but OK to take possession to study IF it does not alter or destroy, THEN should turn over to proper authorities

· 18 USC § 1519 = obstruction of justice to knowingly destroy

ii. In re Richard Ryder: atty hides incriminating evidence for client

4. CAN reveal info. to prevent client from committing crime or causing imminent death or substantial bodily harm (crime fraud exception R 2.1)

E. Clients committing perjury: req’s actual knowledge of fact in question

1.  R 3.3: may refuse to use info. you reasonably believe is a lie except ∆’s own testimony (constit. right to testify in own defense unless you KNOW)

i. May refuse to call witness or offer evidence reasonably believed to be false; MUST refuse to offer evidence you KNOW is false

ii. 1st seek to persuade client, refuse to offer (avoid issue), withdraw

iii. NO obligation to correct non-elicited false testimony given in cross

2. Right to decide whether to testify belongs to CLIENT [Nix v. Whiteside: counsel has no obligation to permit or facilitate witness’ exaggeration]

i. Right to testify does not include right to lie, obligation of atty to act in client’s best interests & perjury exposes him to impeachment

3. Atty can (1) ask ct’s permission to withdraw for “ethical reasons” to imply dishonesty w/out breaching privilege, (2) narrative testimony: atty does not ask questions but lets client talk, does not summarize in closing, not lending own credibility to client’s statement but breaching duty to ct.

i. Perjury trilemma: atty expected to (1) learn all relevant facts, (2) protect everything you learn, (3) honest in dealings w/ the ct.

· When (2) and (3) conflict, (3) most likely to give

F. Prosecutorial discretion: R 3.8: charges must be supported by probable cause
1. R 3.6: do not make public statements if they will prejudice the proceeding except for basic info. already available or necessary for public safety

i. Tension b/t ensuring public awareness & prejudicial sensationalism

2. Must share exculpatory evidence, unsupported charges costly, ∆ suffers

i. Need NOT provide exculpatory info. to grand jury [Brady v. MD]

· Can only subpoena atty for grand jury IF no other way to obtain info. which is crucial & compelling (R 3.8(e))

· Client not present so concern that if client knows atty may be compelled to testify would have chilling effect

ii. Do not offer inducement to witness prohibited by law (R 3.4(b)) SO OK for prosecutor to plea bargain lesser charge for cooperation

iii. Cannot pay a witness to testify but can pay expenses, experts OK

iv. (g): new & credible material evidence creating reasonable doubt that convicted ∆ is guilty req’s prompt disclosure & investigation

3. Atty disclosure: (1) under RICO proceeds from crim. activity must be returned, including atty fees, (2) IRS code req’s reporting of $10,000+

i. Incentive to abandon employees & not pay for defense where corp. is released from liability & only employee is charged

G. Addn’l litigation issues: 

1. R 3.5(c): shall not communicate w/ juror after discharge IF prohibited by law or ct. order, juror has made known desire not to talk, communication involves misrepresentation, coercion, duress or harassment

i. NO restrictions on contact b/t jurors and the media

ii. Atty has obligation to ct. to inform it of ANY person intended to engage in crim. or fraudulent conduct, including jurors (R 3.3(b))

2. Wiretaps are not violations of fed. law (does not cover private parties) BUT may violate state law AND inappropriate to record w/out consent 

i. NOW: defense atty often wants record that they did not counsel or assist in wrongful activity so OK only to extent that atty fears being used by client, otherwise disincentive for client to be open & honest

3. R 3.7: atty cannot also be witness UNLESS (1) uncontested issue, (2) relates to legal services, (3) disqualification is a hardship to client

i. OK to advocate in case where another firm atty is a witness

ii. Difficult for jury to distinguish b/t evidence & opinion so separate

4. Obligations to non-clients about whom atty receives confidential info. are same (ex: atty for hospital accesses private patient records)

VII. DELIVERY OF LEGAL SERVICES

A. Marketing: OK to give basic info. but self-laudatory info. is inappropriate

1. R 7.1: cannot make false or misleading statements re: services
i. Truthful statement is misleading where substantial likelihood that it will lead a reasonable person to conclusions unsupported by fact

2. R 7.2: OK to advertise but cannot pay someone to recommend you

i. OK to pay for advertising BUT must state who is responsible for ad

ii. Addresses only media advertising (narrower scope than R 7.1)

3. Advertising restrictions are unconstit. [Bates] BUT limits solicitation, cannot intimidate, overreach [Ohralik: atty pestered victim in hospital]

i. Permissible to solicit in writing (less confrontational, coercive) and where not charging a fee, political character [In re Primus: ACLU]

ii. Cannot issue blanket ban on targeted direct mail b/c not coercive, not unconstit. just b/c more efficient [Shapero: contacting class]

4. R 7.3: cannot use direct contact unless had a preexisting relationship

i. Still prohibited if person makes known desire not to be contacted

ii. Fear of coercion, duress & harassment less w/ those w/ whom you already have a fiduciary relationship or personal interest in

· BUT more willing to trust so also subject to potential abuse

iii. Solicitation must contain words “advertising materials”

iv. Solicitation = in person, direct contact (phone, real time electronic)

· Subject to more regulations than advertising (general)

v. Foreign lawyers qualified to practice in their juris. considered atty

5. R 7.5: firm names must be attys’ last names, cannot use name implying strength of abilities, must be professional, geographic need disclaimer

i. OK to use trade name only where does not imply connection w/ gov’t agency or charitable legal service

B. Referrals: cannot be exclusive, may be liable for referred atty’s malpractice

1. Experience is NOT a prerequisite for competence (legal knowledge, skill, thoroughness, reasonable preparation) BUT may not be the best (R 1.1)

2. R 7.4: OK to give specialization but must be certified by approved org.

i. Cannot be misleading, imply greater knowledge, skill than possess

3. R 1.5(e): division of fees b/t firms OK if (1) proportional to services rendered, (2) client agrees to arrangement in writing, (3) reasonable

i. W/in firms split fee among those involved, depts. of specialists

· General obligation in ps’hip makes both partners liable

· Recreating incentive for small practices to make same referral that would occur w/in a larger firm, ensure that atty do not keep cases they are not as qualified to try

ii. Do not want atty referring client to highest bidder v. most qualified

iii. Same concern as w/ advertising, only deserving should get cases

4. Reciprocal relationship: do not take a fee but agree to refer clients 

C. Law firms: incentives to commit ethical violations high b/c of competition

1. Atty cannot charge unreasonable fees or unreasonable expenses SO overcharging or billing false hours unreasonable & a violation (R 1.5(a))

2. Atty cannot engage in dishonesty, fraud, deceit or misrepresentation; constitutes misconduct & creates liability (R 8.4(c))

i. Fraud discovered by competing coworkers, clients reviewing bills, managing partners & supervisors have an obligation to monitor

ii. R 5.1: responsibility of partners, managers to create incentives to follow rules; supervisors must reasonably encourage those below; responsible for another’s actions where they order or ratify conduct or are aware of it at a time when it was preventable & did not act

iii. Authority to discipline arises from authority to license so difficult to hold a firm responsible b/c cannot revoke a firm’s “license” SO use this rule as a vehicle for corp. discipline in addition to indiv.

3. R 5.2: subordinate atty must act in accordance w/ rules even if directed otherwise UNLESS good faith violation where reasonably thought legal

i. May not have recourse for firing for refusing to break rules b/c (1) client can discharge at any time (R 1.16(a)(3)), (2) at will employee, (3) suit for reinstatement may req. confidential info., (4) awkward to have unwanted atty around, poisons atmosphere

D. Leaving firms: partners owe each other fiduciary duty, subordinate own interest

1. Must give fair warning of exit to permit firm to address its own needs

i. Do not “own” clients nor can you “take” them w/ you, client can dismiss YOU at any time (R 1.16(a)(3)) so no “right” to a client

ii. Cannot solicit prospective clients in person (R 7.3)

iii. Engagement letter is b/t client and firm (not indiv.), which assumes responsibility & promises to assign atty to their cases

· BUT atty permitted to contact clients w/ direct involvement

2. Ideally departing atty should issue joint notification w/ firm to clients informing of exit to minimize potential for breach BUT impractical 

i. Departing atty needs to make preparations beforehand

ii. R 1.17: in sale of practice must be careful not to disclose privilege, OK to sell a portion of a firm or practice group if certain req’mts

· Do not treat clients as commodities or assets, cannot place value on relationships established w/ clients

· Referrals permitted under R 1.5(e) do not apply here

· Presume client consent where there is no objection or other action w/in 90 days of notice of transaction & sale

iii. Cannot restrict atty ability to practice after leaving firm (R 5.6)

· Cannot req. signing nondisclosure agreement or otherwise agree not to work in an industry or on technology, etc.

· Cannot sign employment K for a fixed number of years

· Flexibility beneficial to clients, want right to find better atty

E. Pro bono work: obligation to provide legal services to those unable to afford

1. R 6.1: suggests 50 hrs., moral obligation BUT resistance in ABA against working for free, pro bono atty do not have time to train volunteers

2. R 6.2: atty cannot avoid ct. appointments except for good cause such as violation of rules, unreasonable financial burden, repugnant client

i. Pro bono work falls disproportionately on atty already serving them

ii. Some firms have full time pro bono staff, pool volunteer hours

iii. Discourage paying someone else to volunteer b/c important socialization accompanies actually working with demographic BUT those that fail to meet yearly obligation can pay instead

3. IOLTA (interest on lawyer trust account) programs = client funds held by atty deposited in interest-bearing acct. and profit goes to charity

i. BUT $ belongs to client not atty BUT no obligation to place in interest-bearing acct. to any dividends are extra, not obligation

ii. Do not need client consent b/c roughly equal to bank fees 

F. Class actions: concerns of conflict of interest, coercion or overreaching

1. OK for ∏ atty to send notice, advertisement to class members (R 7.2)

2. Cannot lie & disclaim interest, cannot talk to represented party (R 4.3)

i. Defense counsel CAN contact class w/out atty w/ consent of ct.

ii. Kleiner: bank threatens loan blacklist unless members leave class

3. Class representative must actually reflect concerns of maj. of affected 

i. Members permitted to opt out but do not know how case will develop & whether interests will be represented at that time

· Issues: R 1.2 allocation of authority b/t client & atty, R 1.8 conflict of interest b/t current clients

ii. In granting class certification, ct. often looks at atty’s conduct

· ∆ can slow litigation by challenging ethics, costly & resolve

· Class action atty subject to FAR less client scrutiny

iii. Cannot settle on terms differing for each client UNLESS receive informed consent of all clients (R 1.8(g))

· Can get consent to differentiated settlement, equitable distribution in engagement letter, specify in advance

· Clients can complain but if atty agrees & judge ratifies then fixed, class representative can approve on behalf of class

4. Aggregate settlements often used instead of class actions

i. Avoid removal to fed. ct. by not certifying class

ii. ∆s want big class to address all suits at once, ∏s want small

· Always option to litigate separately, cannot sign away right

5. Conflict of interest: loaning clients $ probably OK b/c atty not likely to fund a client to bring a frivolous claim b/c a poor investment

i. BUT creates negative incentives to use atty willing to loan $, fear of poaching of clients using unethical offers, 3rd party co. can offer

ii. R 1.8(e): shall not provide financial assistance except for litigation costs where repayment is contingent on outcome & indigent client

G. The future: affected by (1) globalization, (2) technology, (3) availability of free info., (4) reversal of relative power of in-house and outside counsel, (5) lifestyle

1. Atty often deal across juris. borders, concern about licensing (R 5.5(c))

i. May provide legal services on temporary basis IF associated w/ licensed atty, authorized by ct. to appear pro hac vice
ii. Permitted to participate in ADR & transactional matters [Birbrower: CA ct. permitted client to refuse fee to firm working outside juris.]

2. Expert exception: specialists can answer legal questions nationwide

3. R 5.5(d)(2): where practicing in a field that is exclusively fed. law (patent) & licensed to practice in that field (passed patent bar) then permitted to practice in any state [Desilets: bankruptcy is fed. law]

i. In-house corp. atty need not be licensed in state where practicing, many states compensate through bar dues, registration

4. Incorp. of law means co. offering bundled services including legal, likely move away from traditional prohibition on p’ship w/ non-atty (R 5.4) 

i. Do not want ins. co. providing defense work w/ own employees SO hire local atty and direct their strategy so in practice no difference

· Sometimes create law firm front w/ entire staff on payroll BUT state regulation b/c cannot mislead client as to nature

ii. Permitted to share fees w/ non-lawyers in compensation or retirement plans based entirely on profit-sharing (R 5.4(a)(3))

iii. In DC p’ship w/ non-lawyer permissible b/c of interest in attracting congressman, etc to be active lobbyists or rainmakers

iv. R 5.7: in rendering non-law services atty still must follow rules if not distinct from legal services OR client does not know not legal

· Law related services = service reasonably performed in conjunction w/ and in substance are related to legal services 
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