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I. The Legal Profession: Background and Fundamental Issues
a. Development of standards of professional conduct

i. 1969: Model Code of PR was adopted almost universally by state supreme courts around country
1. 9 canons were axiomatic norms
2. Disciplinary rules were mandatory in character: violations would subject attorney to discipline up to and including disbarment
3. ethical considerations were aspirational in character: said to be unenforceable but hopeful statement of profession’s consensus about proper lawyer behavior
ii. 1983: Model Rules of Professional Conduct that were structured in Restatement format—black letter rules followed by explanatory comments and notes
iii. 2002: ABA adopted extensive revisions to 1983 Model Rules
iv. Model Rules have only status of proposed law and ABA must lobby state and federal courts to enact these Rules as positive law
v. 4 important sources of authority: 
1. court decisions
2. ethics opinions issued by ABA and state and local bar associations—advisory opinions that respond to specific question or assumed state of facts (not formally binding)
3. Restatement Third, The Law Governing Lawyers
4. regulations issued by federal agencies (e.g., SEC)
b. Ethics of duty v. ethics of aspiration
i. Ethics of duty: there is minimum level of ethics to which lawyer should adhere
ii. Ethics of aspiration: what the best lawyer would do (even though we’ll never reach these standards
iii. Model Rules reflect more ethics of duty
iv. Maintaining satisfaction between rule ethics and personal ethics: dilemma is between what you feel like you should do as a lawyer b/c it is morally right and what you have to do under legal rules
c. Consequential approach: illustrated by utilitarianism
i. Act utilitarianism: asks which behavior will lead to more happiness in  or well being in particular situation
ii. Rule utilitarianism: takes view that there is value in establishing appropriate standards of behavior for particular classes of cases
1. wouldn’t ask how best to produce maximum welfare in unique case but what principle or course of conduct is most appropriate for class of similar cases
d. deontological approach: tend to be based on set of first principles, such as responsibility or equal rights
i. duty category says that there are particular general principles of moral responsibility that can be derived logically and applied universally (golden rule)
ii. rights category asserts that individuals have certain human rights that lawyers should help preserve and protect
1. sees particular behavior of lawyers as appropriate without regard to what effect would be on general happiness or well being of rest of society produced by rights
e. ethics of care: focus on lawyer’s acting as healer who takes comprehensive view of her situation and seeks to make everyone, not just client, better off
II. Regulation of the Legal Profession

a. Admission to Bar

i. Lawyers are regulated by courts, not state bar association
ii. What is required for lawyers in admission for and application to bar?
1. must not only pass bar but also possess proper character and fitness to practice law
a. court has to rely on lawyers to tell truth 
b. uphold reputation of bar
c. protect clients
2. Rule 8.1 (bar admission and disciplinary matters): applicant for admission to bar shall not:
a. Knowingly make false statement of material fact
b. Fail to disclose fact necessary to correct a misapprehension known by person to have arisen in matter, or knowingly fail to respond to a lawful demand for info from an admissions or disciplinary authority, except that lawyer doesn’t have to disclose info otherwise protected by 1.6 (confidentiality)
3. comment 3: lawyer representing an applicant for admission to bar, or representing a lawyer who is subject of disciplinary injury or proceeding, is governed by rules applicable to client-lawyer r’ship
iii. Other attempts to regulate
1. state may not require bar applicant to be US citizen—that would deny alien 14th Amendment guarantee of equal protection of law
2. state can’t limit bar admission to state’s own residents—would violate Privileges and Immunities clause
iv. What does it mean that lawyers must have good moral character?
1. Rule 8.4 (misconduct): it is professional misconduct for lawyer to:
a. Violate or attempt to violate Rules or knowingly assist someone else to do so
b. Commit a criminal act that reflects adversely on lawyer’s honesty, trustworthiness or fitness as lawyer
c. Engage in conduct involving dishonesty, fraud, deceit or misrepresentation
d. Engage in conduct that is prejudicial to administration of justice
e. State or imply an ability to influence improperly a government agency or official or to achieve results by means that violate rules
f. Knowingly assist judge or judicial officer in conduct that is violation of rules
2. comment 2: lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice
v. What does law license allow you to do?
1. Rule 5.5(a): lawyer can’t practice law in jx in violation of regulation of legal profession in that jx or assist another in doing so
b. Lawyer discipline and disabled lawyer

i. rule 1.1 (competence): a lawyer shall provide competent representation to client which requires legal knowledge, skill, thoroughness and preparation reasonably necessary for representation
1. comment 5: competent handling includes inquiry into and analysis of factual and legal elements of problem and use of methods and procedures meeting standards of competent practitioners
a. includes adequate preparation
2. comment 6: lawyer should keep abreast of changes in law and its practice, engage in continuing study and education and comply with all CLE requirements 
ii. rule 1.3 (diligence): lawyer shall act with reasonable diligence and promptness in representing a client
1. comment 1: lawyer should act with commitment and dedication to interests of client and with zeal in advocacy upon client’s behalf
iii. Rule 8.4: says you are subject to professional discipline for violation of any of rules set forth which was significant change in legal profession (previously could be disciplined for conduct unbecoming of lawyer
1. eliminating arbitrariness: move to codification of rules of professional conduct was effort to avoid an arbitrariness 
iv. Purposes and functions of discipline process:
1. to identify and remove from profession all seriously deviant members (cleansing function)
2. to deter normative deviance and maximize compliance with norms among attorneys (deterrence function)
3. to maintain level of response to deviance sufficient to forestall public dissatisfaction (public image function)
v. Which state can discipline a lawyer?
1. MR 8.5:
a. Disciplinary action: lawyer admitted to practice in this jx is subject to its disciplinary authority regardless of where lawyer’s conduct occurs; lawyer not admitted in this jx is also subject to its disciplinary authority if lawyer renders or offers to render any legal services there; lawyer may be subject to disciplinary authority of both this jx and another jx for same conduct
b. Choice of law: in any exercise of disciplinary authority of this jx, rules applied as follows:
i. For conduct in connection with matter pending before tribunal, rules of jx in which tribunal sits, unless rules of tribunal provide otherwise; and
ii. For any other conduct, rules of jx in which lawyer’s conduct occurred, or, if predominant effect of conduct is in a different jx, rules of that jx shall be applied to conduct; lawyer shall not be subject to discipline if lawyer’s conduct conforms to rules of jx in which lawyer reasonably believes predominant effect of lawyer’s conduct will occur
vi. What’s the duty involving another lawyer’s misconduct?

1. MR 8.3:
a. Lawyer who knows that another lawyer has committed a violation of the Rules that raises substantial question as to that lawyer’s honesty, trustworthiness or fitness as lawyer in other respects, shall inform appropriate professional authority
b. Lawyer who knows that judge has committed a violation of applicable rules of judicial conduct that raises substantial question as to judge’s fitness for office shall inform appropriate authority 
c. Rule doesn’t require disclosure of info otherwise protected by Rule 1.6 or info gained by lawyer or judge participating in an approved lawyers assistance program
vii. What sanctions should be imposed assuming disciplinary charges are filed?

1. ABA House of Delegates approved Standards for Imposing Lawyer Sanctions (4 factors to consider):
a. duty violated
b. lawyer’s mental state
c. actual or potential injury caused by lawyer’s misconduct; and 
d. existence of aggravating or mitigating factors
c. Regulating lawyers outside of formal disciplinary system

i. Standard of care:

1. Restatement s. 52
a. (1): lawyer who owes duty of care must exercise competence and diligence normally exercised by lawyers in similar circumstances
b. (2): proof of violation of professional rule:
i. does not give rise to an implied cause of action for negligence or breach of fiduciary duty
ii. does not preclude other proof concerning the duty of care or the fiduciary duty, but
iii. may be considered by trier of fact as an aid in understanding and applying the applicable standard of care or conduct
ii. Liability to criminal D whose defense lawyer handled badly?
1. Majority rule: ordinarily an element of a suit for lawyer malpractice is that a convicted criminal D must prove himself actually innocent of charges against him, not just that a better lawyer might have obtained a not guilty verdict
2. Restatement s. 53: proposed less restrictive rule
a. Not necessary to prove that convicted D was innocent but it’s necessary for criminal D seeking damages for malpractice causing a conviction to have had that conviction set aside, when process for that relief on grounds asserted in malpractice action was available
b. Suit with in a suit: traditional requirement of proof of what a non-negligent lawyer could have obtained for a client
3. ineffective assistance of counsel (Strickland v. Washington): 
a. even in death penalty case, to justify issuance of writ of habeas corpus, court must find that lawyer’s acts or omissions were not only outside wide range of professionally competent assistance but also that ineffectiveness caused actual prejudice
b. D must show that there is reasonable probability that, but for counsel’s unprofessional conduct, the result of the proceeding would have been different
iii. Liability to 3rd persons (not clients) for professional malpractice
1. Restatement s. 51: 
a. to a prospective client
b. to beneficiaries named in a client’s will
c. to a non-client to whom the lawyer expressly assumes an obligation to investigate facts and accurate report them to the non-client
d. to beneficiary, when lawyer who aids a trustee-like fiduciary to breach an obligation to the intended beneficiary of the fiduciary’s duty
iv. Remedies
1. typically client’s damages are what client would have obtained by way of trial or settlement if lawyer had handled matter non-negligently
2. Restatement s. 6:
a. money damages
b. injunctive relief, including specific performance of a contract or enjoining its nonperformance
c. requiring restoration of a specific thing or awarding a sum of money to prevent unjust enrichment
d. ordering cancellation or reformation of contract, etc.
3. Restatement s. 37: 
a. Forfeiture of fees not justified in each instance in which lawyer violates legal duty; denying all compensation would sometimes be excessive windfall to client
v. Does client have ability to waive malpractice claims?

1. MR 1.8(h)(1): 
a. Lawyer shall not:
i. Make an agreement prospectively limiting the lawyer’s liability to client for malpractice unless client is independently represented in making agreement or
ii. Settle a claim or potential claim for such liability with an unrepresented client unless that person is advised in writing of desirability of seeking and is given a reasonable opportunity to seek advice of independent legal counsel in connection therewith
2. Restatement s. 54, comment b (arbitrating lawyer malpractice claims)
i. Lawyer and client may properly take certain measures that have effect of narrowing or otherwise affecting lawyer’s liability
ii. Client and lawyer may agree in advance to arbitrate claims for legal malpractice, provided that client receives proper notice of scope and effect of agreement and if relevant jurisdiction’s law applicable to providers of professional services renders such agreements enforceable
III. Fundamentals of the Lawyer-Client Relationship

a. Undertaking to represent a client

i. Informed consent

1. MR 1.0(e): 
a. denotes agreement to proposed course of conduct after lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct
2. comment 6:communication necessary to obtain such consent will vary according to Rule involved and circumstances giving rise to need to obtain informed consent
a. lawyer must make reasonable efforts to ensure that client or other person possesses information reasonably adequate to make informed decision
b. ordinarily requires disclosure of facts and circumstances giving rise to situation, any explanation reasonably necessary to inform client or other person of material advantages and disadvantages of proposed conduct and discussion of client’s or other person’s options and alternatives
ii. Duties to prospective client

1. Restatement s. 15:
a. Communications from prospective client are legally privileged and protected by lawyer’s duty of confidentiality 
b. If lawyer takes possession of documents or other property of prospective client, lawyer must protect those items as if they were documents or property of a client; and
c. Lawyer is responsible to prospective client for malpractice if that advice is wrong
2. MR 1.18:
a. A person who discusses with lawyer the possibility of forming a client-lawyer r’ship with respect to a matter is a prospective client
b. Even when no client-lawyer r’ship ensues, lawyer who has had discussions with prospective client shall not use or reveal information learned in the consultation, except as rule 1.9 would permit with respect to information of former client
c. Lawyer subject to (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in (d)
d. When a lawyer has received disqualifying information, representation is permissible if:
i. both the affected client and prospective client have given informed consent, confirmed in writing; or:
ii. lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and
1. the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
2. written notice is promptly given to the prospective client
3. MR 1.0 (screened): 
a. denotes isolation of lawyer from any participation in matter through timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law
iii. Client’s decision to retain lawyer
1. Restatement s. 14 (when someone becomes your client):
a. R’ship of client and lawyer arises when:
i. Person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person; and either
1. the lawyer manifests to the person consent to do so; or
2. the lawyer fails to manifest lack of content to do so and the lawyer knows or reasonably should know that the person relies on the lawyer to provide the services
2. What should appear in the engagement letter:
a. Who the client is (and who it isn’t), particularly in corporation with multiple subsidiaries
b. Fee for the representation 
c. Scope of the representation
d. Conflicts of interest lawyer may have
e. Any departures from usual assumptions about handling confidential information (e.g., agreement to share information between spouses who come in for joint estate planning 
f. Undertakings the client will be asked to make in connection with the representation (e.g., agreement to be candid with lawyer about relevant facts)
iv. Defining the relationship
1. MR 1.2 (Scope of representation and allocation of authority between client and lawyer)
a. Lawyer shall abide by client’s decisions concerning objectives of representation and, as required by MR 1.4, shall consult with client as to means by which they are to be pursued; lawyer may take such action on behalf of client as is impliedly authorized to carry out the representation; lawyer  shall abide by client’s decision whether to settle a matter; in a criminal case, lawyer shall abide by client’s decision, after consultation with lawyer ,as to plea to be entered, whether to waive jury trial and whether client will testify
b. Lawyer’s representation of client, including representation by appointment, does NOT constitute an endorsement of client’s political, economic, social, or moral views or activities
c. Lawyer may limit scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent
d. Lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but lawyer may discuss legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law
2. Disagreement with client
a. Comment 2: when client and lawyer disagree about means used to accomplish client’s objectives, clients normally defer to special knowledge and skill of lawyer w.r.t. legal and tactical matters and lawyers usually defer to client re such questions as expense to be incurred and concern for 3rd persons who might be adversely affected
i. rule doesn’t prescribe how such disagreements are to be resolved but lawyer should consult with client and seek mutually acceptable resolution of the disagreement
ii. if such efforts are unavailing and lawyer has fundamental disagreement with client, lawyer may withdraw from representation or client may discharge lawyer
3. Client giving lawyer authority
a. Comment 3: at outset of representation, client may authorize lawyer to take specific action on client’s behalf w/o further consultation; absent material change inc circumstances and subject to rule 1.4, lawyer may rely on such an advance authorization
4. lawyer’s independent judgment (s. 23)
a. identifies only 2 matters that are beyond the reach of client direction:
i. lawyer may alone decide to refuse to act in a way that the lawyer reasonably believes to be unlawful and
ii. refuse to take actions that the lawyer reasonably believes to be required by law or an order of a tribunal
v. Communication
1. MR 1.4
a. A lawyer shall:
i. Promptly inform client of any decision or circumstance with respect to which the client’s informed consent, as defined in rule 1.0(e), is required by these rules
ii. Reasonably consult client about the means by which the client’s objectives are to be accomplished;
iii. Keep the client reasonably informed about the status of the matter
iv. Promptly comply with reasonable requests for information; and 
v. Consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Rules or other law
b. A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation
2. comment 2: lawyer who receives from opposing counsel an offer of settlement in a civil controversy or a proferred plea bargain in a criminal case must promptly inform the client  of its substance unless the client has previously indicated that the proposal will be acceptable or unacceptable or has authorized lawyer to accept or to reject the offer
b. Billing for legal services

i. How is the fee determined?
1. MR 1.5
a. A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses; the factors to be considered in determining the reasonableness of a fee include:
i. Time and labor required, the novelty and difficulty of issue, and the skill requried; 
ii. The likelihood that the acceptance of the particular employment will preclude other employment by the lawyer
iii. The fee customarily charged in the locality for similar legal services; 
iv. The amount involved and the results obtained;
v. The time limitations imposed by the client or by the circumstances;
vi. The nature and length of the professional relationship with the client;
vii. The experience, reputation, and ability of the lawyer or lawyers performing the services; and
viii. Whether the fee is fixed or contingent
b. The scope of the representation AND the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate; any changes in the basis or rate of the fee or expenses shall be communicated to the client 
c. Fee may be contingent, except as prohibited by (d) or other law; shall be in writing and state method of determining fee, including in event of settlement, trial or appeal, etc. and whether expenses will be deducted before or after contingent fee is calculate; agreement must clearly notify client of any non-contingent expenses
d. Lawyer can’t enter contingent fee arrangement for:
i. Domestic relations matter (divorce, alimony or support issue)
ii. Representation of criminal
e. Division of fee b/w lawyer NOT in same firm can only be made if:
i. Division is in proportion to services performed by each lawyer OR each lawyer assumes joint responsibility for the representation;
ii. Client agrees to arrangement, including share each lawyer will receive, and agreement is confirmed in writing
iii. total fee is reasonable
2. Client’s ability to pay:
a. Comment 5: agreement may not be made whose terms might induce lawyer improperly to curtail services for client or perform them in way contrary to client’s interest
i. but it’s proper to define extent of services in light of client’s ability to pay
ii. lawyer shouldn’t use wasteful procedures to exploit a fee arrangement based primarily on hourly charges
c. Handling client property and withdrawing from representation

i. How does a lawyer handle client property?

1. MR 1.15
a. Lawyer shall hold property of clients or 3rd persons that is in a lawyer’s possession in connection with representation separate from the lawyer’s own property; funds shall be kept in separate account maintained in state where lawyer’s office is or elsewhere with consent of client or 3rd person; other property shall be identified as such and appropriately safeguarded; lawyer shall keep records of the accounts
b. Lawyer may deposit lawyer’s own funds in client trust account for sole purpose of paying bank service charges on that account, but only in amount necessary for that purpose
c. Lawyer shall deposit into client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred
d. Upon receiving funds or other property in which a client or 3rd person has an interest, lawyer shall promptly notify client or 3rd person; also shall promptly render accounting upon request
e. When in course of representation lawyer possess property in which 2 or more persons (one may be lawyer) claim interests, property shall be kept separate by lawyer until dispute is resolved; lawyer shall promptly distribute all portions of property where interests are not in dispute 
i. Comment 4: lawyer may have duty to protect 3rd party claims against client’s funds or property against wrongful interference by client; lawyer must refuse to surrender property to client until claims are resolved
2. Restatement s. 44
a. lawyer must use reasonable measures for safekeeping such objects (e.g., placing them in safe-deposit box or office safe)
b. reasonableness of measures depends on circumstances, including market value of property, its special value to client, and special difficulties that would be required to replace it if known to lawyer
ii. When can a lawyer withdraw from representation?
1. MR 1.16
a. Lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
i. The representation will result in violation of the rules of professional conduct or other law
ii. The lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or
iii. The lawyer is discharged
b. Lawyer may withdraw from representing a client if:
i. Withdrawal can be accomplished without material adverse effect on the interests of the client;
ii. The client persists in course of action involving lawyer’s services that the lawyer reasonably believes is criminal or fraudulent;
iii. The client has used the lawyer’s services to perpetrate a crime or fraud
iv. The client has insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental agreement
v. The client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled
vi. The representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or
vii. Other good cause for withdrawal exists
c. Lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation; when ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation
d. Upon termination of representation, lawyer shall take steps to extent reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred; lawyer may retain papers relating to the client to the extent permitted by other law
d. Duty of confidentiality

i. 3 different confidentiality obligations

1. attorney-client privilege (from law of evidence)
a. privilege against testifying re particular matters
2. work product immunity (from civil procedure)
a. certain materials that lawyer doesn’t have to turn over in discovery
3. professional duty of confidentiality (from agency law)
a. agent may not disclose information of principal
ii. What does attorney-client privilege protect?
1. purpose: 
a. to promote full and frank communication between attorneys and their clients and thereby promote broader public interests in observance of law and administration of justice
2. Restatement s. 68: privilege protects
a. Communication
b. Made between privileged persons
c. In confidence
d. For purpose of obtaining or providing legal assistance for client
iii. What does work-product immunity protect?
1. Restatement s. 87: 
a. Work product consists of tangible material or its intangible equivalent in unwritten or oral form, other than underlying facts, prepared by lawyer for litigation then in progress or in reasonable anticipation of future litigation
b. Opinion work product consists of opinions or mental impressions of a lawyer; all other work product is ordinary work product
c. Work product is immune from discover or other compelled disclosure
iv. Professional obligation of confidentiality
1. MR 1.6
a. Lawyer shall not reveal information relating to the representation of client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the disclosure is permitted by (b)
b. Lawyer may reveal information relating to the representation of client to extent lawyer reasonably believes necessary:
i. To prevent reasonably certain death or substantial bodily harm [to anyone, doesn’t have to be criminal act anymore]
ii. To prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services
iii. To prevent, mitigate, or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services
iv. To secure legal advice about the lawyer’s compliance with these Rules
v. To establish a claim or defense on behalf of lawyer in controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client; or
vi. to comply with other law or court order
2. Restatement s. 60(1)(b): 
a. Lawyer must take steps reasonable in circumstances to protect confidential client information against impermissible use or disclosure
v. How legal protection against disclosure can be lost
1. if client, by mistake or otherwise, tells an outsider 
2. if lawyer reveal some privileged information, often privilege will be lost at least for all info needed to put the privileged material into context
3. if party moves quickly and asserts that mistake was made, could have privileged character of document restored
a. even if other side may have already read it that doesn’t necessarily mean they can use the info
4. Restatement s. 79
a. Waiver does not result if client or other disclosing person took precautions reasonable in the circumstances to guard against such disclosure
5. Rule 4.4(b):
a. Lawyer who receives document and knows or reasonably should know that the document was inadvertently sent shall promptly notify sender
e. Confidentiality and organization as a client

i. Confidentiality rules when client is an organization
1. Upjohn v. US: rejected control group test that said that only corporate control group could beprotected by attorney-client privilege
a. New rule: corporation is protected with respect to communications of any employee to corporate counsel 
2. rules do NOT say that lawyer can report on corporate client whose activities are breaking law but MR 1.6 does have protection to disclose conduct that will lead to reasonably certain death or substantial bodily harm
3. new management: basic rule is that neither privilege nor duty of confidentiality prevents successor corporate management from learning content of discussions of former management with corporate counsel 
4. White House counsel: their client is the organization and they don’t have obligations to the individual
a. Possible that you could represent 2 clients (the entity and the individual) but that would almost certainly present conflict of interests
ii. What if client is trustee?
1. beneficiary of trust ordinarily not entitled to know trustee-attorney communications
2. Restatement s. 84 (exception to rule)
a. Beneficiary can get access to communications between trustee and lawyer where:
i. Trustee is charged with breach of fiduciary duty
ii. Communication is relevant to claimed breach and
iii. Lawyer was retained to advise trustee concerning administration of trust (as opposed to being hired later to defend trustee)
iii. Common interest privilege among multiple organizations
1. general rule: ordinarily Ds with common interest may hold joint discussions at which they and various lawyers talk freely with each other about matters relevant to their common interest; any client who is part of that discussion or similar information exchange may assert privilege as it could if client had been talking to its lawyer alone
2. if lawyer represents more than one D: when 2 or more persons jointly consult an attorney, their confidential communications with attorney will be privileged but if there’s falling out, privilege not applicable to joint conversations
a. if one client tells common lawyer something relevant to other clients in joint representation, under traditional doctrine, unless clients have agreed otherwise, lawyer must disclose that information to other clients even if disclosing client would prefer that it be kept confidential
iv. Risks to public health and safety
1. Restatement s. 82:
a. Attorney-client privilege doesn’t apply to communication occurring when client:
i. Consults a lawyer for the purpose, later accomplished, of obtaining assistance to engage in crime or fraud or aiding a 3rd person to do so, or
ii. Regardless of the client’s purpose at the time of consultation, uses the lawyer’s advice of other services to engage in or assist a crime or fraud
2. Restatement s. 67
a. Lawyer may use or disclose confidential client information when the lawyer reasonably believes that its use or disclosure is necessary to prevent a crime or fraud, and
i. The crime or fraud threatens substantial financial loss
ii. The loss has not yet occurred
iii. The lawyer’s client intends to commit the crime or fraud either personally or through a 3rd person
iv. The client has employed or is employing the lawyer’s services in the matter in which the crime or fraud is committed
b. If crime or fraud has already occurred, lawyer may use or disclose confidential client information when lawyer reasonably believes its use or disclosure is necessary to prevent, rectify, or mitigate the loss
c. Before using or disclosing information, lawyer must make a good-faith effort to persuade client not to act, if possible
d. Lawyer who takes action or decides not to take action permitted is not, solely by reason of such action or inaction, subject to professional discipline, liable for damages to lawyer’s client or any 3rd person, or barred from recovery against a client or 3rd person
IV. Requirements of Loyalty to the Client

a. Representing multiple parties dealing with each other

i. 4 kinds of conflicts

1. between lawyer and client
2. when interests of 2 or more current clients conflict
3. between duty to lawyer’s current client and continuing duties to former client
4. between current client and non-client
ii. When does a conflict of interest exist?

1. Restatement s. 121
a. Unless all affected persons give informed consent, lawyer may not represent a client if the representation would involve a conflict of interest; a conflict of interest is involved if there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a 3rd person
2. MR 1.7
a. Except as provided in (b), lawyer shall not represent a client if the representation involves a concurrent conflict of interest; a concurrent conflict of interests exists if:
i. The representation of one client will be directly adverse to another client; or
ii. There is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or third person or by a personal interest of the lawyer
b. Notwithstanding the existence of concurrent conflict of interest under (a), a lawyer may represent a client if:

i. The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

ii. The representation is not prohibited by law

iii. The representation doesn’t involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

iv. Each affected client gives informed consent, confirmed in writing
3. Restatement s. 130
a. Lawyer is not required to suggest or assume discord where not exists, but when conflict is reasonably apparent or foreseeable, the lawyer may proceed with multiple representation only after all affected clients have consented as provided in s. 122
iii. concerns underlying rule
1. loyalty to current client prohibits undertaking representation directly adverse to that client without that client’s informed consent
2. when there’s significant risk that lawyer’s ability to consider, recommend, or carry out an appropriate course of action for the client will be materially limited as a result of the lawyer’s other responsibilities or interests 
a. (e.g., lawyer being asked to represent several individuals seeking to form joint venture is likely to be limited in the lawyer’s ability to recommend or advocate all possible positions that each might take b/c of the lawyer’ duty of loyalty to others)
iv. waiving conflict 

1. Restatement s. 122
a. (1) Lawyer may represent a client notwithstanding a conflict of interest prohibited by s. 121 if each affected client or former client gives informed consent to the lawyer’s representation; informed consent requires that the client or former client have reasonably adequate information about the material risks of such representation to that client or former client
2. Written consent (comment 20): 
a. requirement of writing doesn’t supplant need in most cases for lawyer to talk with client, to explain risks and advantages of representation, and to afford client reasonable opportunity to consider risks and alternatives and to raise questions and concerns
b. writing is required in order to impress upon client seriousness of decision and to avoid disputes or ambiguities that might later occur in absence of writing
3. Revoking consent (comment 21)
a. Client who has given consent to a conflict may revoke consent and terminate lawyer’s representation at any time
b. Whether revoking consent to client’s own representation precludes lawyer from continuing to represent other clients depends on circumstances, including nature of conflict, whether client revoked consent b/c of material change in circumstances, the reasonable expectations of other client and whether material detriment to other clients or lawyer would result
v. When you can’t waive conflict

1. Restatement s. 122 (cf. 1.7(b)(1)-(b)(3))
a. (2) notwithstanding the informed consent of each affected client or former client, a lawyer may not represent a client if:
i. representation is prohibited by law
ii. one client will assert a claim against the other in the same litigation
iii. in the circumstances, it is not reasonably likely that the lawyer will be able to provide adequate representation to one or more of the clients
vi. Remedies

1. disqualification
2. injunction
3. malpractice remedy if either of clients has been disadvantaged by conflict
b. Duty of loyalty

i. Who is a current client?
1. key factor is whether lawyer has terminated the relationship—the relationship exists as long as the client thinks it exists, even if lawyer was employed for one particular matter and it looks like the client no longer gives the lawyer any business
2. terminating relationship
a. state scope of representation in client engagement letter
b. write disengagement letter
c. internal bookkeeping distinguishing between current and former clients
3. organizational clients

a. comment 34 (rule 1.7): lawyer who represents corporation or other organization doesn’t necessarily also represent its parent or subsidiary; lawyer for an organization is not barred from accepting representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that the affiliate should also be considered a client of the lawyer
ii. Firing a current client: hot potato rule
1. lawyer cannot drop a client like a hot potato, especially if it’s in order to keep a far more lucrative client or to file an unrelated action against parent company of client
iii. Waivers of possible future conflicts
1. Restatement s. 122, comment d
a. A client’s open-ended agreement to consent to all conflicts normally should be ineffective unless the client possesses sophistication in the matter in question and has had the opportunity to receive independent legal advice about the consent
2. MR 1.7, comment 22
a. Effectiveness of such waivers is generally determined by extent to which client reasonably understands the material risks that waiver entails
b. The more comprehensive the explanation of the types of future representations that might arise and the actual and reasonably foreseeable adverse consequences of those representations, the greater the likelihood that the client will have the requisite understanding; if consent is general and open-ended, consent ordinarily will be ineffective b/c it’s not reasonably likely that client will have understood the material risks involved
iv. Positional conflicts
1. MR 1.7, comment 24
a. Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients; mere fact that advocating a legal position on behalf of one client might create precedent adverse to interests of client represented by lawyer in an unrelated matter doesn’t create a conflict of interest
c. Conflict of interest in criminal litigation

i. Limit on one lawyer’s representing co-Ds in criminal case

1. FR of Crim Pro rule 44(c)
a. Whenever 2 or more Ds have been jointly charged and joined for trial and are represented by same counsel, court shall promptly inquire with respect to such joint representation and shall personally advise each D of his right to the effective assistance of counsel, including separate representation
2. Restatement s. 129
a. Unless all affected clients consent, lawyer in a criminal matter may not represent:
i. 2 or more Ds or potential Ds in same matter; or
ii. single D, if representation would involve conflict of interest as defined in s. 121
3. Holloway v. AR: state criminal conviction must be reversed if TJ requires joint representation in a criminal case after a D’s timely objection; joint representation is presumed prejudicial 
4. Cuyler v. Sullivan: if no party objects to multiple representation and there’s no special circumstances, TC may assume that multiple representations don’t result in conflict or that clients knowingly accept such risk of conflict; if court knows or reasonably should know that particular conflict of interest exists, however, it must initiate an inquiry into the propriety of multiple representation; if court does not know of the conflict, the lack of inquiry is not constitutionally significant
a. In order to establish a 6th Amendment violation (ineffective assistance of counsel) from multiple representation, that wasn’t subject of objection at trial, D must demonstrate that the conflict of interest actually adversely affected the adequacy of the lawyer’s performance
b. Adverse effect is presumed but mere possibility of prejudice arising from a conflict of interest isn’t sufficient to impugn a criminal conviction
5. Strickland v. Washington: to justify reversal based on ineffective assistance of counsel, D must show that:
a. Lawyer’s acts or omissions were outside wide range of professionally competent assistance and
b. Ineffectiveness must have caused actual prejudice
6. Burger v. Kemp: lawyer represented one D while lawyer’s partner represented co-D in separate proceeding; although lawyers talked about trial strategy, there were separate trial and no argument that any conflict prevented counsel from negotiating plea bargain b/c prosecutor refused to bargain
a. Court concluded that it didn’t harm lawyer’s advocacy
7. Mickens v. Taylor: D sentenced to death for murder and discovered that his court-appointed lawyer had been representing victim on other criminal charges at time victim was murdered, fact that lawyer hadn’t disclosed
a. Court upheld conviction and sentence, D must show that conflict of interest had an actual effect on lawyer’s performance
b. Said Cuyler only presumes prejudice to D where an effect on representation is shown
ii. Possible public interest in objecting to multiple representation
1. Wheat v. US: Court held that DC was within its discretion in rejecting D’s waiver of his right to conflict-free counsel and in refusing to permit D’s proposed substitution of attorneys
a. Upheld DC’s power to limit the joint representation b/c federal courts have independent interest in ensuring that criminal trials are conducted within ethical standards of the profession
iii. Prosecutor 
1. MR 1.7(a)(2) (personal interest)
a. Concurrent conflict of interest exists if there is significant risk that representation of one or more clients will be materially limited …by a personal interest of the lawyer
2. district attorney may prosecute vigorously but both accused and public have legitimate expectation that his zeal will be born of objective and impartial consideration of each individual case
3. can’t privatize function or give prosecutor a contingent fee b/c prosecutor’s duty of neutrality stems form fact that he’s representative of sovereign 
iv. Defense counsel

1. MR 1.8(d) (literary rights)
a. Prior to conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or medial rights to a portrayal or account based in substantial part on information relating to the representation
b. Applies only to defense counsel
c. Comment 9: 
i. An agreement by which a lawyer acquire literary or medial rights concerning conduct of the representation creates a conflict between the interests of the client and the personal interests of the lawyer; measures suitable in the representation of the client may detract from publication value of an account of the representation
d. Conflicts between client interests and lawyer’s personal interest

i. Current clients

1. MR 1.8
a. A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client unless:
i. Transaction is fair and reasonable to client and are fully disclosed and transmitted in writing to client
ii. Client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advise of independent legal counsel on the transaction; and
iii. The client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction
b. A lawyer shall not use information relating to the representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by the Rules
c. A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client
i. Related persons include spouse, child, grandchild, parent, grandparent, or other relative or individual with whom the lawyer or the client maintains a close, familial relationship
d. Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation
e. Lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:
i. a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and
ii. a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client
f. a lawyer shall not accept compensation for representing a client from one other than the client unless:
i. the client gives informed consent
ii. there is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and
iii. information relating to the representation of a client is protected as required under rule 1.6
g. a lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement or nolo contenere pleas, unless each client gives informed consent, in a writing signed by the client; the lawyer’s disclosure shall include the existence and nature of all claims or pleas involved and of the participation of each person in the settlement
h. a lawyer shall not:
i. make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement; or
ii. settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection with the matter
i. a lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation, except that the lawyer may:
i. acquire a lien authorized by law to secure the lawyer’s fee or expenses; and
ii. contract with a client for a reasonable contingent fee in a civil case
j. a lawyer shall not have sex with a client unless consensual sexual relationship existed between them when client-lawyer relationship commenced
k. while lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any of them shall apply to all of them
ii. Using confidential client info
1. Model Code DR 4-101
a. (B)(3): absent informed client consent, a lawyer may not knowingly use a confidence or secret of his client for the advantage of himself or of a 3rd person
2. source in agency law:
a. typical agency rule is that an agent may not use secret information of a principal without securing the principal’s consent
3. remedy of disgorgement of profit
a. lawyer can be forced to give up any profits made from info learned from client
b. rule designed to discourage lawyers from speculating on client’s business
iii. Accepting unsolicited gifts
1. Restatement s. 127
a. (1) lawyer may not prepare an instrument effecting a gift unless the lawyer is a relative or in a similar position and the gift is not significantly disproportionate to those given other donees similarly related to donor
b. (2) Lawyers may not accept a substantial gift from a client, whether or not preparation of an instrument is required
c. comment g: even if outside counsel is involved in reviewing a gift, it remains subject to invalidation if the circumstances warrant under the law of fraud, duress, undue influence, or mistake
2. MR 1.8, comment 6
a. Lawyer may accept substantial gift, but gift may be voidable by client under doctrine of undue influence, which treats client gifts as presumptively fraudulent
iv. Sexual relationship

1. concern of genuine exploitation and loss of professional distance, can involve unfair exploitation of lawyer’s fiduciary role
2. MR 1.8, comment 19
a. When the client is an organization, rule prohibits lawyer for the organization from having sexual relationship with constituent of organization who supervises, directs, or regularly consults with that lawyer concerning the organization’s legal matters
v. Legal services organization

1. MR 6.3
a. A lawyer may serve as a director, officer or member of a legal services organization, apart from a law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer; lawyer shall not knowingly participate in a decision or action of the organization:
i. If participating in the decision or action would be incompatible with the lawyer’s obligations to a client under rule 1.7; or
ii. Where the decision or action could have a material adverse effect on the representation of a client of the organization whose interests are adverse to a client of the lawyer
e. Representing the insured and the insurer

i. Who does lawyer represent?

1. lawyer represents insured, the named D in the case and person for whom you will enter appearance as defense counsel
a. often insurance Ks will contain duty to defend provisions which say that if insured is sued for something covered by policy, the insurer must provide an attorney to defend the insured
b. while lawyer is paid by insurer, she represents insured and insurer is NOT a party to the litigation
2. duty of confidentiality: if insurance company isn’t client, it would violate MR 1.6 duty of confidentiality to give reports about insured to insurer, could also implicate attorney-client privilege and work product immunity 
a. insurer has right to get reports but concern is that there may be waiver of privilege if you say too much
3. MR 1.8(f)
a. A lawyer shall not accept compensation for represent a client from 3rd party unless: 
i. The client gives informed consent
ii. There is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and
iii. Information relating to representation of client is protected as required by rule 1.6
ii. Potential conflict of interests
1. insurer may want to settle when insured doesn’t
2. Restatement s. 134, comment f:
a. With respect to events or information that create a conflict of interest between insured and insurer, lawyer must proceed in best interests of the insured, consistent with the lawyer’s duty not to assist client fraud; if designated lawyer finds it impossible to proceed, lawyer must withdraw from representation of both clients
3. Reservation of rights
a. Statement that the insurance company is not waiving any policy defenses it may have against bearing the ultimate liability
b. Traditionally the insurer’s duty to defend and its duty to pay a damage aware are separate duties
c. Usually asserted at time when insured and insurer have conflict of interest—usual rule is that 2 different lawyers must be involved (one to give insurer an opinion on policy defenses or policy coverage and one to defend the insured)
iii. Lawyer’s duty at time of settlement

1. substantive insurance law in many states says that if insurance company rejects reasonable offer within policy limits, it must bear any sum, even in excess of policy limits, that court ultimately awards
2. MR 1.2(a)
a. Client (insured) has absolute right to decide whether to settle the matter
b. On other hand, it’s standard insurance law and often part of standard insurance contract that an insurance company is free to exercise its own judgment as to whether to enter into settlement; so it can, absent express policy provision to contrary, settle case despite insured’s request not to do so
3. professional malpractice policies:
a. professional may want to protect her reputation and avoid any implication that she was incompetent; thus, the insured may want insurer to fight, not settle
b. professional liability policies usually contain settlement clause permitting insured to refuse to consent to a settlement and expressly limiting the insurer’s liability in the event of a subsequent excess judgment
f. Lawyer and her former client

i. What is the lawyer’s duty to his former client?
1. MR 1.9
a. A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent confirmed in writing
b. a lawyer shall not knowingly represent a person in the same or substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client
i. whose interests are materially adverse to that person; and
ii. about whom the lawyer had acquired information protected by rules 1.6 and 1.9(c) that is material to the matter; unless the former client gives informed consent, confirmed in writing 
c. a lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:
i. use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or
ii. reveal information relating to the representation except as these Rules would permit or require with respect to a client
ii. When is the matter the same or substantially related?
1. Restatement s. 132
a. Unless both affected present and former clients consent to representation…lawyer who has represented a client in a matter may not thereafter represent another client in same or substantially related matter in which interests of former client are materially adverse; the current matter is substantially related if:
i. The current matter involves the work the lawyer performed for the former client; or
ii. There is a substantial risk that representation of the present client will involve use of information acquired in the course of representing the former client, unless that information has become generally known
2. touchstone in most cases is whether the lawyer received relevant confidential information in the prior representation
a. factors include:
i. factual similarity of the cases
ii. their legal similarity and
iii. extent of lawyer’s involvement in the cases
g. Imputed disqualification

i. When is a conflict imputed to other lawyers?
1. MR 1.10
a. While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so  by rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer AND does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm 
b. When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:
i. The matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 
ii. Any lawyer remaining in the firm has information protected by rules 1.6 and 1.9(c) that is material to the matter
c. Disqualification may be waived by the affected client under the conditions stated in rule 1.7
d. Disqualification of lawyers associated in a firm with former or current government lawyers is governed by rule 1.11
2. rationale of rule:
a. avoid circumstances that will lead to suspicion and distrust
b. lawyers at firm often talk to each other and there could be inadvertent leakage of confidential information
ii. Outside law firm setting
1. MR 1.10, comment 1 (definition of firm): 
a. Term “firm” denotes lawyers in law p’ship, professional corporation, sole proprietorship or other association, or in a legal services organization; or lawyers in the legal department of a corporation or other organization
b. Does NOT include government agencies 
c. Might be appropriate to relax rule in organizations where it’s unlikely that info will leak (i.e., b/c of physical structure of organization)
iii. Moving to a new law firm
1. if lawyer’s confidential knowledge is imputed to an associate and that associate leaves to join a 2nd firm, question is whether she acquired confidential information at the old firm 
a. if associate can get of the “sick” firm and demonstrate that she didn’t get “sick, she won’t be disqualified
b. she’s assumed to have confidential info but it’s a rebuttable presumption
iv. Imputation within lawyers’ families
1. ABA Formal Opinion 340: 
a. Not necessarily improper for husband and wife lawyers practicing in different firms to represent differing interest but lawyer should advise client of all circumstances that might cause one to question undivided loyalty of law firm and let client make decision as to employment
2. MR 1.7, comment 11 (used to be MR 1.8(i) in pre-2002 version)
a. When lawyers representing different clients in same matter or substantially related matters are closely related by blood or marriage (parent, child, sibling, spouse), there may be significant risk that client confidences will be revealed and that lawyer’s family relationship will interfere with both loyalty and independent professional judgment; as a result each client is entitled to know of existence and implications of r’ship between lawyers
b. Lawyer related to another lawyer ordinarily may not represent a client in a matter where that lawyer is representing another party, unless each client gives informed consent
v. Use of screening to avoid imputation
1. MR 1.0(k)
a. To be screened denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a law firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these rules or other laws
2. Restatement s. 124(2)
a. Screening is available, but only with respect to former-client conflicts and then only when there is no substantial risk that confidential information of the former client will be used with material adverse effect on the former client because:
i. Any confidential information is unlikely to be significant in the subsequent matter;
ii. The personally prohibited lawyer is subject to screening measures adequate to eliminate participation by that lawyer in the representation; and
iii. Timely and adequate notice of the screening has been provided to all affected clients
h. Special problems of government lawyers

i. What rules are applicable to former government lawyers?
1. MR 1.11
a. Lawyer who has formerly served as a public officer or employee of the government:
i. is subject to rule 1.9(c); and 
ii. shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation 
b. when a lawyer is disqualified from representation under (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:
i. disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee; and
ii. written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule
c. lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person; “confidential government information” means info that has been obtained under governmental authority and which the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public; a firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screed from any participation in the matter and is apportioned no part of the fee
d. lawyer currently serving as a public officer or employee
i. is not subject to rules 1.7 and 1.9 and
ii. shall not:
1. participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or
2. negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by rule 1.12(b) and subject to the conditions stated in rule 1.12(b)
e. the term “matter” includes:
i. any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and 
ii. any other matter covered by the conflict of interest rules of the appropriate government agency
ii. criminal sanction
1. 18 USCA s. 207
a. criminal statute which may impose prison time if you use info learned in government employment in later representation of private clients
b. (a): restrictions on all officers and employees of the executive branch and other certain agencies
i. 2 year cooling off period concerning matter in which person participated personally and substantially
c. (c): one year restriction on certain senior personnel of the executive branch and independent agencies
iii. MR 1.9 v. 1.11
1. no adversity requirement in MR 1.11 (or s. 207(a)), appears to be broader than 1.9
2. concerns:
a. can’t create special advantage to people who hire former government lawyers
b. don’t want to affect lawyer’s performance while at government—work done at government should be evaluated strictly in terms of what’s in government’s and public’s best interest
iv. screening government lawyers

1. rationale that it’s in interest of government to be able to persuade people to come into government and then go back into private practice—want to make it easier for people to move back and forth
v. Former judge, arbitrator, mediator or other 3rd party neutral
1. MR 1.12
a. Lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other 3rd party neutral, unless all parties to the proceeding give informed consent confirmed in writing
b. a lawyer shall not negotiate for employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or as an arbitrator, mediator, or other 3rd party neutral; a lawyer serving as a law clerk to a judge, or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge, or other adjudicative officer
c. if a lawyer is disqualified by (a), no lawyer in a firm in which that lawyer is associated may knowingly undertake or continue representation in the matter unless:
i. the disqualified lawyer is timely screened from participation in the matter and is apportioned no part of the fee; and
ii. written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this rule
d. an arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party
V. Advising Clients

a. Lawyer for an individual client

i. Lawyer as advisor
1. Model Code of PR Ethical Consideration 7-3
a. Lawyer may serve simultaneously as both advocate and adviser, but the 2 roles are essentially different; an advocate deals with past conduct and must take facts as he finds them; a lawyer serving as adviser primarily assists his client in determining the course of future conduct and relationships and should resolve in favor of his client doubts as to the bounds of the law and in appropriate circumstances should give his professional opinion as to what the ultimate decisions of the courts would likely be as to the applicable law
2. MR 2.1
a. In representing a client, a lawyer shall exercise independent professional judgment and render candid advice; in rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation
ii. Limits on advice lawyer may give
1. MR 1.2(d)
a. a lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning, or application of the law
iii. Client with diminished capacity

1. MR 1.14
a. When a client’s capacity to make adequately considered decisions in connection with the representation is diminished, whether because of minority, mental impairments or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client
b. When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial, or other harm unless action is taken and cannot adequately act in the client’s own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator, or guardian
c. information relating to the representation of a client with diminished capacity is protected by rule 1.6; when taking protective action pursuant to (b), the lawyer is impliedly authorized under rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client’s interests
iv. Client who is likely to endanger others
1. MR 1.6(b)(1)
a. Lawyer may reveal info relating to representation of a client to the extent lawyer reasonably believes necessary to prevent reasonably certain death or substantial bodily harm
b. Advising business corporation

i. Corporate lawyer’s loyalty to client

1. Model Code of PR, Ethical Consideration 5-18
a. Lawyer employed or retained by a corporation or similar entity owes his allegiance to the entity and not to a stockholder, director, officer, employee, representative, or other person connected with the entity
2. MR 1.13
a. A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents
b. If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization; unless the lawyer reasonably believes that it’s not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to the higher authority in the organization, including, if warranted by the circumstances, to the highest authority that can act on behalf of the organization as determined by applicable law
c. Except as in (d), if 
i. despite the lawyer’s efforts in accordance with (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or refusal to act, that is clearly a violation of law, and
ii. the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer may reveal information relating to the representation whether or not rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization
d. paragraph (c) shall not apply with respect to information relating to a lawyer’s representation of an organization to investigate an alleged violation of law, or to defend the organization of an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law
e. a lawyer who reasonably believes that he or she has been discharged b/c of the lawyer’s actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization’s highest authority is informed of the lawyer’s discharge or withdrawal
f. In dealing with an organization’s directors, officers, employees, members, shareholders, or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing
g. A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of rule 1.7; if the organization’s consent to the dual representation is required by rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders
c. Contact with represented and unrepresented persons

i. Contact with represented persons
1. MR 4.2
a. In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order
b. “court order” language: intended to make clear that in case where defendant who voluntarily seeks to talk to prosecutor, both state and federal prosecutors may take defendant before magistrate judge who can evaluate sincerity of D’s wish to talk to prosecutors and authorize such discussions in appropriate cases
c. Comment 4: parties to a matter may communicate directly with each other and  a lawyer is not prohibited from advising a client concerning a communication that the client is legally entitled to make
d. Comment 5: lawyer must have actual knowledge of the fact of representation; but such actual knowledge may be inferred from the circumstances 
2. purpose of rule
a. to prevent overreaching by lawyer that might take advantage of unsophisticated person and cause him to give up his rights
b. this is a general rule b/c it’s hard to draw a distinction—you can also have sophisticated people that you’re forbidden to talk to
3. Restatement s. 99
a. A lawyer representing a client in a matter may not communicate about the subject of the representation with a nonclient whom the lawyer knows to be represented in the matter by another lawyer or with a representative of an organizational nonclient so represented as defined in s. 100, unless

i. The communication is with a public officer or agency to extent stated in s. 101;

ii. The lawyer is a party and represents no other client in the matter;

iii. The communication is authorized by law; 

iv. The communication reasonably responds to an emergency; or

v. The other lawyer consents
b. Subsection (1) does not prohibit lawyer from assisting client in otherwise proper communication by the lawyer’s client with a nonrepresented client
4. Restatement s. 100(2): opposing counsel may not contact current corporate employees and agents without other lawyer’s permission:
a. if employee or other agent supervises, directs, or regularly consults with the lawyer concerning the matter or if the agent has power to compromise or settle the matter
b. if the acts or omissions of the employee or other agent may be imputed to the organization for purposes of civil and criminal liability in the matter; or
c. if a statement of the employee or other agent, under applicable rules of evidence, would have effect of binding the organization with respect to proof of the matter
ii. Contact with unrepresented persons

1. MR 4.3
a. in dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested; when the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding; the lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client
iii. Fairness to opposing party and counsel
1. MR 3.4(f)
a. Lawyer shall not request a person other than a client to refrain from voluntarily giving relevant information to another party unless:
i. The person is a relative or an employee or other agent of a client; and
ii. The lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information 
iv. Prosecution function

1. ABA Prosecution Function Standard 3-2.7
a. Prosecutor should provide legal advice to the police concerning police functions and duties in criminal matters
b. Prosecutor should cooperate with police in providing the services of the prosecutor’s staff to aid in training police in the performance of their function in accordance with the law
d. Ethics of negotiation

i. Authority to participate in negotiations

1. Restatement s. 21
a. as between client and lawyer:
i. they may agree which of them sill make specified decisions
ii. client may instruct lawyer during representation
iii. lawyer may take any lawful measure within scope of representation that is reasonably calculated to advance a client’s objectives as defined by client
iv. client may ratify an act of lawyer that was not previously authorized
2. Restatement s. 22
a. The following and comparable decisions are reserved to client except when client has validly authorized lawyer to make the particular decision: whether and on what terms to settle a claim; how a criminal D should plead; whether a criminal D should waive jury trial; whether a criminal D should testify; and whether to appeal in a civil proceeding or criminal prosecution
b. Client may not validly authorize lawyer to make decisions above when other law (such as crim pro rules) requires the client’s personal participation or approval
c. Regardless of any contrary contract with a lawyer, a client may revoke a lawyer’s authority to make the decisions described above
3. MR 1.4, comment 2 (communication)
a. Lawyer must promptly inform client about settlement offer in civil matter or proffered plea bargain in criminal matter
4. Restatement s. 30
a. a lawyer who affirmatively misrepresents his or her settlement authority to a non-client is subject to liability for damages proximately caused by that misrepresentation
ii. Duty of honesty
1. MR 4.1
a. In course of representing client, lawyer shall not knowingly:
i. Make a false statement of material fact or law to a 3rd person; or
ii. Fail to disclose a material fact when disclosure is necessary to avoid assisting a  criminal or fraudulent act by a client, unless disclosure is prohibited by rule 1.6
b. Comment 1: lawyer required to be truthful when dealing with others on client’s behalf but generally has no affirmative duty to inform an opposing party of relevant facts
i. Dishonest conduct that doesn’t amount to false statement or misrepresentations by lawyer other than in course of representing a client controlled by 8.4
2. Supreme Court cases
a. Brady rule: prosecutor is under constitutional duty to respond to a D’s request that he disclose material evidence favorable to the accused, either as to guilt or punishment
i. See also MR 3.8 (special responsibilities of a prosecutor)
b. Kyles: Court held that Brady is not whether having access to withheld material would have meant there was not enough evidence to convict; it was whether the evidence, taken as a whole and not piece by piece, would have made a different result reasonably probable
c. Ruiz: in negotiating plea bargain, government need not tell a criminal D impeachment information about its witnesses that it would have to disclose if case went to trial
iii. Limits on negotiations
1. DR 7-105(A)
a. Lawyer shall not present, participate in presenting, or threaten to present criminal charges solely to obtain advantage in a civil matter
e. Lawyer as evaluator

i. Evaluation for use by 3rd parties
1. MR 2.3
a. A lawyer may provide an evaluation of a matter affecting a client for the use of someone other than the client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer’s relationship with the client
i. E.g., situation where it might not be incompatible would be if you’re representing company and have turned up info that tends to show that company has engaged in illegal info, you’d have to disclose that
b. When the lawyer knows or reasonably should know that the evaluation is likely to affect the client’s interests materially and adversely, the lawyer shall not provide the evaluation unless the client gives informed consent
c. Except as disclosure is authorized in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by rule 1.6
i. Have to get client’s consent b/c lawyer has obligation not to be his client’s advocate in giving the opinion; your obligation is to tell the truth
2. comment 1: evaluation may be performed at client’s direction or when impliedly authorized in order to carry out the representation; such an evaluation may be for the primary purpose of establishing information for the benefit of 3rd parties (e.g., opinion concerning title of property rendered at behest of a vendor for information of a prospective purchaser, or at behest of borrower for info of prospective lender)
3. lawyer does NOT take on addressee as his client 
4. Restatement s. 98 (statement to a nonclient)
a. A lawyer communicating on behalf of a client with a nonclient may not:
i. Knowingly make a false statement of material fact or law to the nonclient,
ii. Make other statements prohibited by law; or 
iii. Fail to make a disclosure of information required by law
f. Obligations when client may be engaged in fraud

i. Disclosure of client’s fraud (applicable rules)
1. MR 1.2(d)
a. A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the la
2. MR 4.1(b)
a. In course of representing a client, lawyer shall not knowingly fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 1.6
3. MR 1.16(a)
a. a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if: (1) the representation will result in violation of the rules of professional conduct or other law
4. Restatement s. 67 (now incorporated into 1.6(b)(2) and (b)(3))
a. A lawyer may use or disclose confidential client information when the lawyer reasonably believes that its use or disclosure is necessary to prevent a crime or fraud, and:
i. The crime or fraud threatens substantial financial loss; 
ii. The loss has not yet occurred;
iii. The lawyer’s client intends to commit the crime or fraud either personally or through a third person; and
iv. The client has employed or is employing the lawyer’s services in the matter in which the crime of fraud is committed
b. If a crime or fraud described in (1) has already occurred, a lawyer may use or disclose confidential client information when the lawyer reasonably believes its use or disclosure is necessary to prevent, rectify, or mitigate the loss
ii. Special obligations of securities lawyers

1. Sarbanes-Oxley Act s. 205 (standards of professional conduct for attorneys appearing and practicing before Commission in the representation of an issuer)
a. Lawyer who becomes aware of evidence of a client’s material violation of federal or state securities law, a  material breach of fiduciary duty by an officer or agent of the client, or a similar violation of any other federal or state law is required to report such evidence to chief legal officer or general counsel 
b. Evidence required is credible evidence, based upon which it would be unreasonable, under the circumstances, for a prudent and competent attorney not to conclude that it is reasonably likely that a material violation has occurred, is ongoing, or is about to occur
c. CLO must cause such inquiry into evidence of material violation as he or she reasonably believes is appropriate to determine whether there has been or will be such a violation
i. CLO means CLO—non-delegable duty on that person, can’t report to his assistant
ii. Whether CLO concludes that no such violation has or will occur, or concludes that reporting attorney was right and takes steps to correct violation, CLO must report conclusion back to reporting attorney and advise him or her of basis for such determination
d. Unless reporting attorney reasonably believes that CLO has provided appropriate response within a reasonable time, attorney must report evidence of material violation to audit committee of client’s board of directors, a different committee composed solely of independent directors, or full board of directors
e. If attorney reasonably believes that it would be futile to report evidence of a material violation to the issuer’s CLO and CEO, attorney may report such evidence as provided above
VI. Ethical Problems in Litigation

a. Decision to file a civil suit

i. Ethical standards

1. MR 3.1
a. A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification, or reversal of existing law; a lawyer for the D in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established
2. Rule 11 (Fed. R. Civ. Pro.)
a. Lawyer filing case must certify by signature, that to best of his/her knowledge, information, and belief, formed after a reasonable inquiry that it’s not for improper purpose, not frivolous, allegations and factual contentions are likely to have evidentiary support
b. Sanctions imposed by motion or on court’s initiative
3. MR 3.2
a. A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client
b. Comment 1: it is not proper for lawyer to routinely fail to expedite litigation solely for convenience of advocates; nor will failure to expedite be reasonable if done for the purpose of frustrating an opposing party’s attempt to obtain rightful redress or repose
i. Realizing financial or other benefit from otherwise improper delay in litigation is not a legitimate interest of the client
ii. Consideration of ADR alternatives

1. MR 2.1, comment 5:
a. When matter is likely to involve litigation, it may be necessary under rule 1.4 to inform client of forms of dispute resolution that might constitute reasonable alternatives to litigation
b. Litigation tactics

i. Fairness to opposing party and counsel

1. MR 3.4: a lawyer shall not:
a. Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy, or conceal a document or other material having potential evidentiary value; a lawyer shall not counsel or assist another person to do any such act;
b. falsify evidence, counsel, or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;
c. knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on an assertion that no valid obligation exists;
d. in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party
e. in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or
f. request a person other than a client to refrain from voluntarily giving relevant information to another party unless:
i. the person is a relative or an employee or other agent of a client; and
ii. the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information 
ii. Respect for rights of 3rd parties

1. MR 4.4
a. In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a 3rd person, or use methods of obtaining evidence that violate the legal rights of such a person
b. A lawyer who receives a document and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender
c. Comment 1: responsibility to client requires lawyer to subordinate the interests of others to those of client, but that responsibility doesn’t imply that a lawyer may disregard rights of 3rd person
iii. Impartiality and decorum of tribunal

1. MR 3.5: a lawyer shall not:
a. Seek to influence a judge, juror, prospective juror or other official by means prohibited by law;
b. Communicate ex parte with such a person during proceeding unless authorized to do so by law or court order;
c. Communicate with a juror or prospective juror after discharge of the jury if:
i. the communication is prohibited by law or court order;
ii. the juror has made known to the lawyer a desire not to communicate; or
iii. the communication involves misrepresentation, coercion, duress, or harassment; or
d. engage in conduct intended to disrupt a tribunal
c. Disclosure of law or facts favorable to other side
i. Candor toward tribunal

1. MR 3.3 
a. lawyer shall not knowingly:
i. make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to tribunal by lawyer
ii. fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or
iii. offer evidence that the lawyer knows to be false; if a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal; a lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false
b. a lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal
c. duties stated above shall continue to conclusion of the proceeding and apply even if compliance requires disclosure of information otherwise protected by rule 1.6
d. in an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse
ii. Federal Rules of Civil Procedure
1. Rule 26
a. Has 4 required initial disclosures and duty to supplement or correct disclosures and responses
d. Handling physical evidence

i. Confidentiality of client’s identity

1. general rule: no privilege attaches either to fact that someone has consulted lawyer or to general subject of representation—information generally reveals no confidential professional communications between attorney and client
2. last-link doctrine (Baird rule in criminal setting): if fact of consultation would itself be sufficient to tie the client to a crime, the lawyer should not have to disclose the client’s identity
a. there are some times where fact that client or prospective client has consulted you may reveal what they talked to you about that he wouldn’t want to disclose (e.g., going to see divorce lawyer)
ii. Taking possession of physical evidence for testing or safekeeping
1. Restatement s. 119: a lawyer
a. May, when reasonably necessary for purposes of the representation, take possession of the evidence and retain it for the time reasonably necessary to examine it and subject it to tests that do not alter or destroy material characteristics of the evidence; but
b. Following possession under (1), the lawyer must notify prosecuting authorities of the lawyer’s possession of the evidence or turn the evidence over to them
2. MR 3.4, comment 2
a. Applicable law may permit a lawyer to take temporary possession of physical evidence of client crimes for the purposes of conducting a limited examination that will not alter or destroy material characteristics of the evidence; applicable law may require the lawyer to turn the evidence over to the police or other prosecuting authority, depending on the circumstances
iii. Nondisclosure of physical evidence

1. Belge case: client told lawyers where body was but they didn’t tell authorities; lawyers took pictures of bodies and destroyed pictures later
a. Lawyer argued that he didn’t take evidence so there wasn’t violation of 3.4—they had info relevant to investigation but they didn’t take possession of items
b. Court found this to be workable distinction and they acted properly by using info, with his client’s consent, in engaging in plea bargaining
iv. Destroying or failing to retain evidence

1. MR 3.4(a): can’t destroy info but MR 1.2(d) says you can talk about consequences
2. at minimum, rule on obstruction of justice is that once you know there’s investigation where documents might be relevant, can’t destroy them even if you have document retention policy which says to get rid of documents after certain number of years
e. Client who intends to commit perjury

i. Standard 
1. MR 3.3(a): lawyer shall not knowingly make a false statement
2. MR 1.0: “knowingly” means actual knowledge, this may be inferred in some cases
a. MR 3.3(a)(3): lawyer may not knowingly offer evidence that she knows to be false
b. Comments 5-8 say that you’re required to refuse to offer evidence that you know to be false despite client’s wishes
c. MR 3.4(a): lawyer shall not assist a witness to testify falsely
ii. Constitutional right of client
1. Nix v. Whitehead: Supreme Court unanimously rejected argument that criminal defendant is entitled to do anything he wants to do and even commit perjury; whatever scope of D’s constitutional right to testify, such right does not extend to testifying falsely
iii. When client gives false testimony

1. Model Code of PR 7-102(B)(1)
a. A lawyer who receives information clearly establishing that his client has, in the course of his representation, perpetrated a fraud upon a person or tribunal shall promptly call upon his client to rectify the same, and if his client refuses or is unable to do so, he shall reveal the fraud to the affected person or tribunal, except when information is protected as a privileged communication
b. See MR 3.3 above

iv. Lawyer’s trilemma
1. lawyer has obligation to determine all relevant facts known to accused b/c he can’t perform his duty w/o knowing the truth
2. lawyer must hold in strictest confidence the disclosures made by the client in the course of the professional relationship
3. lawyer, as officer of court, owes duty of candor to court
a. Monroe Friedman says it’s impossible to do all three thins so to do 2 out of 3 is OK and candor goes out the window
f. Verdict that may be tainted

i. Ethics of contacting jurors after trial
1. MR 3.5: a lawyer shall not:
a. Seek to influence a judge, juror, prospective juror or other official by means prohibited by law
b. Communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order
c. Communicate with a juror or prospective juror after discharge of the jury if:
i. The communication is prohibited by law or court order
ii. The juror has made known to the lawyer a desire not to communicate; or
iii. The communication involves misrepresentation, coercion, duress or harassment; or 
d. Engage in conduct intended to disrupt a tribunal
2. Restatement s. 115(1)
a. Except as allowed by law, a lawyer may not communicate with a person known to be a member of the jury pool from which the jury will be drawn
ii. Secret tape recording
1. not a violation of federal law and may not be violation of state civil or criminal law
2. MR 4.4(a)
a. In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a 3rd person, or use methods of obtaining evidence that violate the legal rights of such a person
iii. Lawyer as witness
1. MR 3.7 (doesn’t provide for a waiver)
a. A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:
i. The testimony relates to an uncontested issue;
ii. The testimony relates to the nature and value of legal services rendered in the case; or
iii. Disqualification of the lawyer would work substantial hardship on the client
b. A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by rule 1.7 or 1.9
g. Crusading prosecutor

i. Media relations

1. MR 3.6 (trial publicity)
a. A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter
b. Notwithstanding (a), lawyer may state:
i. the claim, offense, or defense involved and, except when prohibited by law, the identity of the persons involved;
ii. information contained in a public record
iii. that an investigation of a matter is in progress
iv. the scheduling or result or any step in litigation
v. a request for assistance in obtaining evidence and information necessary thereto
vi. a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and
vii. in a criminal case, in addition to (1) through (6):
1. the identity, residence, occupation and family status of the accused;
2. if the accused has not been apprehended, information necessary to aid in apprehension of that person;
3. the fact, time, and place of arrest; and
4. the identity of investigation and arresting officers or agencies and the length of the investigation
c. notwithstanding (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client; a statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity
d. no lawyer associated in a firm or government agency with a lawyer subject to (a) shall make a statement prohibited by (a)
ii. Standards governing prosecutors

1. MR 3.8: the prosecutor in a criminal case shall:
a. Refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;
b. Make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;
c. Not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing;
d. Make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;
e. Not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:
i. The information sought is not protected from disclosure by any applicable privilege;
ii. The evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and
iii. There is no other feasible alternative to obtain the information
f. Except for statements that are necessary to inform the public of the nature and extent of the prosecutor’s action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under rule 3.6 or this rule
iii. Fees of criminal defense counsel
1. Comprehensive Forfeiture Act of 1984 and RICO Act: 
a. Title to income or property derived directly or indirectly from various criminal activities is subject to government forfeiture at the time the defendant committed the illegal acts
b. Government will serve notice to D’s retained counsel that fees paid or promised to be paid are subject to forfeiture if D is convicted
c. Government will then claim that attorney can retain fees already paid only if he establishes, in a post trial hearing that he is a bona fide purchaser for value of such property who at time of purchase was reasonably without cause to believe that the property was subject to forfeiture
h. Duty to see justice done

i. Reporting professional misconduct

1. MR 8.3
a. A lawyer who knows that another lawyer has committed a violation of the Rules that raises a substantial question as to the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects, shall inform the appropriate professional authority
b. A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority 
c. This Rules doesn’t require disclosure of information otherwise protected by MR 1.7 or info gained by lawyer or judge while participating in an approved lawyers assistance program
ii. Duty of lawyer who learns injustice may have been done

1. MR 1.6: duty not to reveal information relating to representation of client
2. MR 1.9(c): duty not to use confidential info to disadvantage of former client unless info has become generally known
3. MR 2.1: lawyer shall exercise independent judgment and may refer not only to law but to other considerations such as moral, economic, social, and political factors that may be relevant 
4. can always counsel client and discuss possibility of waiving protections if you feel injustice has been done
iii. Duty to others
1. MR 4.4(a): can’t use means that have no other purpose than to embarrass, delay or burden 3rd person
2. MR 3.3(b): obligation to take reasonable remedial measures but (c) says that this obligation continues to conclusion of proceeding 
VII. Delivery of Legal Services

a. Marketing professional services

i. Constitutional context of regulation of lawyer marketing

1. Bates v. State Bar of AZ: Bates operated legal clinic and sought to advertise “reasonable fees”; issue of whether advertising of price was within constitutional right of free speech
a. Held: advertising may not be subjected to blanket suppression, but it may still be regulated somewhat; attorneys advertising may not be false, deceptive, or misleading but there may be reasonable restrictions on time, place, and manner of advertising
2. Zauderer v. Office of Disciplinary Counsel: Z put ad in newspaper offering to represent women injured by Dalkon Shield IUD; OH disciplinary counsel raised concern that such advertising constituted stirring up litigation
a. Held: illustrations were protected speech and state had no valid regulatory interest in preserving dignity of legal profession’s image; state’s only interest was ensuring that its attorneys behave with dignity and decorum
i. State isn’t entitled to interfere with citizens’ access to courts by denying them accurate info about their legal rights—it’s not sufficient justification for discipline imposed on appellant that his truthful and nondeceptive advertising had a tendency to or did in fact encourage others to file lawsuits
ii. Communications
1. MR 7.1
a. A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services; a communication is false and misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading 
b. Comment 3: an advertisement that truthfully reports a lawyer’s achievements on behalf of clients or former clients may be misleading if presented so as to lead a reasonable person to form an unjustified expectation that the same results could be obtained for other clients in similar matters without reference to the specific factual and legal circumstances of each client’s case 
2. arguments state bars made against lawyer advertising:
a. cheapening profession
3. Model Code of PR DR 2-101
a. Purported to prohibit any false, fraudulent, misleading, deceptive, self-laudatory or unfair statement or claim
b. Identified 25 safe harbors, i.e., specific things that lawyers could ay about themselves and their practice without violating 2-101(A)
iii. Advertising

1. MR 7.2
a. a lawyer may advertise services through written, recorded or electronic communication, including public media
b. a lawyer shall not give anything of value to a person for recommending the lawyer’s services except that a lawyer may
i. pay the reasonable costs of advertisements or communications permitted by this rule
ii. pay the usual charges of a legal service plan or not-a-profit or qualified referral service; a qualified lawyer referral service is a lawyer referral service that has been approved by the appropriate regulatory authority 
iii. pay for a law practice in accordance with rule 1.17; and
iv. refer clients to another lawyer or nonlawyer professional pursuant to an agreement not otherwise prohibited under the Rules that provides for the other person to refer clients or customers to the lawyer, if

1. the reciprocal referral agreement is not exclusive, and

2. the client is informed of the existence and nature of the agreement
c. any communication made pursuant to this Rule shall include the name and office address of at least one lawyer or law firm responsible for its content
iv. Direct contact with prospective clients (in-person solicitation)
1. MR 7.3
a. A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment from a prospective client when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted:
i. Is a lawyer; or
ii. Has a family, close personal, or prior professional relationship with the lawyer
b. a lawyer shall NOT solicit professional employment from a prospective client by written, recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by (a) if:
i. the prospective client has made known to the lawyer a desire not to be solicited by the lawyer; or
ii. the solicitation involves coercion, duress or harassment
c. every written, recorded or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter, shall include the words “Advertising Material” on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person specified in (a)(1) or (a)(2)
d. notwithstanding the prohibitions in (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer which uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan
b. Ethics of referral to a specialist

i. Communications of fields of practice and specialization

1. MR 7.4
a. A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law
b. A lawyer admitted to engage in patent practice before the USPTO may use the designation “Patent Attorney” or a substantially similar designation
c. A lawyer engaged in Admiralty practice may use the designation “Admiralty,” “Proctor in Admiralty” or a substantially similar designation;
d. A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless
i. The lawyer has been certified as a specialist by an organization that has been approved by an appropriate state authority or that has been accredited by the ABA and
ii. The name of the certifying organization is clearly identified in the communication
ii. Payment of referral fee

1. MR 1.5(e)
a. A division of a fee between lawyers who are not in the same firm may be made only if:
i. The division is in proportion to the services performed by each lawyer OR each lawyer assumes joint responsibility for the representation
ii. The client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and
iii. The total fee is reasonable
b. Comment 7: lawyer should only refer a matter to a lawyer whom the referring lawyer reasonably believes is competent to handle the matter
c. Roles and responsibilities in a modern law firm

i. Obligations of supervisory lawyer and those they supervise

1. MR 5.1 (responsibilities of partners, managers, and supervisory lawyers)
a. a partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules 
b. lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules
c. a lawyer shall be responsible for another lawyer’s violation of Rules if:
i. lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or 
ii. the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action
2. MR 5.2 (responsibilities of subordinate lawyer)
a. A lawyer is bound by the Rules notwithstanding that the lawyer acted at the direction of another person
b. A subordinate lawyer does not violate the Rules if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty
ii. Rights of lawyer who refuses to violate law
1. ABA Formal Opinion: Model Rules don’t prohibit in-house lawyers from filing a suit for retaliatory discharge if lawyers were discharged for complying with ethical obligations, but in doing so, lawyer must not use information relating to former representation that is protected by 1.9(c), except as permitted by MR 1.6(b)(3) and 3.3
2. courts haven’t reached consensus on issue of associate’s discharge by law firm for reporting ethical violation
a. Wieder v. Skala: NY Court of Appeals found that law firm doesn’t have same freedom to dismiss a lawyer that a private client would have; said that contract between associate and firm contains implied term that firm will not impair associate’s obligations to obey prevailing rules of conduct and ethical standards of contract
b. Bohatch v. Butler: held that law partner had no c/a when law firm expelled her from p’ship b/c she had, in good faith, accused another partner of overbilling; partner can be expelled for accusation b/c that may have profound effect on personal confidence and trust essential to partner r’ship
iii. Other legal rights
1. law firm partners don’t have right to be treated equally in terms of pay and responsibilities—mostly based on how much work you bring in
2. courts have been reluctant to say that your rights as associate extend to future biz opportunities but some courts have found c/a for fraud, misrepresentation
3. number of cases have held that hiring and promotion decisions of law firms can be reviewed under federal law (Title VII of Civil Rights Act of 1964)
a. unanimous Supreme Court said that Title VII prohibits law firm from discriminating on basis of sex, race, religion, or national origin in deciding which associates to promote to partner 
d. Leaving one law firm and forming another

i. Law and ethics of departing from law firm

1. s. 404: partners traditionally said to owe each other fiduciary duties of loyalty and care, includes duty to refrain from competing with p’ship and other partners in conduct of p’ship business before the dissolution of the p’ship
a. critical issues: openness and fairness
2. law firm clients don’t belong to anyone—they are free to make their own choices about their representation
a. MR 7.3 does NOT prohibit lawyer from contacting in-person someone with whom she had prior professional relationship (former client)
ii. Efforts by law firms to inhibit their lawyers’ ability to leave
1. MR 5.6: a lawyer shall not participate in offering or making:
a. A partnership, shareholders, operating, employment, or other similar type of agreement that restricts the right of a lawyer to practice after termination of the r’ship, except an agreement concerning benefits upon retirement; or
b. An agreement in which a restriction on the lawyer’s right to practice is part of the settlement of a client controversy 
c. Comment 1: an agreement restricting the right of lawyers to practice after leaving a firm not only limits their professional autonomy but also limits the freedom of clients to choose a lawyer
2. Cases have been consistent on fact that you may not deny partner what he would get on departure (paid-in share) and percentage of fees generated but on other hand, if firm was going to pay you retirement benefits (percentage of your draw), then those kinds of benefits can be denied you if you fail to retire
iii. Buying lawyer’s or law firm’s practice
1. MR 1.17: a lawyer or law firm may sell or purchase a law practice, or an area of law practice, including good will, if following conditions are satisfied:
a. the seller ceases to engage in private practice of law, or in the area of practice that has been sold [in the geographic area] [in the jx] in which the practice has been conducted;
b. the entire practice, or entire area of practice, is sold to one or more lawyers or law firms; 
c. the seller gives written notice to each of the seller’s clients regarding;:
i. the proposed sale
ii. the client’s right to retain other counsel or to take possession of the file; and
iii. the fact that the client’s consent to the transfer of the client’s files will be presumed if the client does not take any action or does not otherwise object within 90 days of receipt of the notice
if client can’t be given notice, the representation of that client may be transferred to purchaser only upon entry of an order so authorizing by a court having jx; the seller may disclose to the court in camera information relating to the representation only to the extent necessary to obtain an order authorizing the transfer of a file
d. the fees charged clients shall not be increased by reason of the sale
e. Duty to work for no compensation

i. Voluntary Pro Bono Publico Service

1. MR 6.1: every lawyer has a professional responsibility to provide legal services to those unable to pay; a lawyer should aspire to render at least (50) hours of pro bono legal services per year; in fulfilling this responsibility, the lawyer should:
a. Provide a substantial majority of the (50) hours of legal services without a fee or expectation of fee to:
i. Persons of limited means or
ii. Charitable, religious, civic, community, governmental and educational organizations in matters which are designed primarily to address the needs of persons of limited means; and
b. Provide any additional services through:
i. Delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization’s economic resources or would be otherwise inappropriate;
ii. Delivery of legal services at a substantially reduced fee to persons of limited means; or
iii. Participation in activities for improving the law, the legal system of the legal profession
In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means 
ii. Providing nonlegal services as a lawyer (e.g., mentoring)

1. argument against it is if there’s vast unmet need for legal services that can only be met by lawyers, then other people can be mentors but obligation of lawyer should be only to provide legal services that only lawyers can provide
iii. Accepting appointments

1. MR 6.2: a lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:
a. representing the client is likely to result in violation of Rules or other law
b. representing the client is likely to result in an unreasonable financial burden on the lawyer; or 
c. the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client
2. comment 2: for good cause a lawyer may seek to decline an appointment to represent a person who cannot afford to retain counsel or whose cause is unpopular; good cause exists if lawyer could not handle matter competently or if undertaking would result in improper conflict of interest
iv. voluntary IOLTA programs

1. lawyer places clients’ funds in interest-bearing account with interest going to Bar; client consent rarely required or sought; IRS said income generated under circumstances on one program isn’t taxable to client 
2. costs of accounting for each client’s share of interest would exceed interest earned
f. Future of practice of law

i. What is practice of law?
1. MR 5.5, comment 2: definition of practice of law is established by law and varies from one jx to another
2. Restatement s. 4, comment 3: definitions and tests employed by courts to delineate unauthorized practice by nonlawyers have been vague or conclusory, while jx have differed significantly
3. Model Code EC 3-5: practice of law relates to rendition of service for others that call for the professional judgment of the lawyer consisting of lawyer’s educated ability to relate to general body and philosophy of law to a specific legal problem of the client
ii. Unauthorized practice of law: multijurisdictional practice of law
1. MR 5.5
a.  A lawyer shall not practice law in a jx in violation of regulation of legal profession in that jx or assist another in doing so
b. a lawyer who is not admitted to practice in this jx shall not:
i. except as authorized by these Rules or other laws, establish an office or other systematic and continuous presence in this jx for the practice of law; or 
ii. hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jx
c. a lawyer admitted in another US jx, and not disbarred or suspended from practice in any jx, may provide legal services on a temporary basis in this jx that:
i. are undertaken in association with a lawyer who is admitted to practice in this jx and who actively participates in the matter;
ii. are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jx, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;
iii. are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jx, if the services arise out of or are reasonably related to the lawyer’s practice in a jx in which the lawyer is admitted to practice in a jx and are not services for which the forum requires pro hac vice admission; or
iv. are not within (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jx in which the lawyer is admitted to practice
d. a lawyer admitted in another US jx, and not disbarred or suspended from practice in any jx, may provide legal services in this jx that:
i. are provided to the lawyer’s employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or
ii. are services that the lawyer is authorized to provide by federal law or other law of the jx
2. ordinarily writing of book, even book with forms in it, has not traditionally been deemed unauthorized practice
3. nonlawyers filling in blanks of forms OK when info is personal to you (leases, realtors, etc.)
iii. Professional independence of a lawyer
1. MR 5.4
a. a lawyer or law firm shall not share legal fees with a nonlawyer, except that:
i. an agreement by a lawyer with the lawyer’s firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer’s death, to the lawyer’s estate or to one or more specified persons;
ii. a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of rule 1.17, pay the estate or other representative of that lawyer the agreed-upon purchase price;
iii. a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and
iv. a lawyer may share court-awarded legal fees with a non-profit organization that employed, retained or recommended employment of the lawyer in the matter
b. a lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law
c. a lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in rendering such legal services
d. a lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:
i. a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration; 
ii. a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in any form of association other than a corporation; or
iii. a nonlawyer has the right to direct or control the professional judgment of a lawyer
iv. Responsibilities regarding law-related services
1. MR 5.7
a. A lawyer shall be subject to the Rules of Professional Conduct w.r.t. the provision of law-related services, as defined in (b), if the law-related services are provided:
i. By the lawyer in circumstances that are not distinct from the lawyer’s provision of legal services to clients; or
ii. In other circumstances by an entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law-related services  knows that the services are not legal services and that the protections of the client-lawyer relationship do not exist
b. The term “law-related services” denotes services that might reasonably be performed in conjunction with and in substance are related to the provisions of legal services, and that are not prohibited as unauthorized practice of law when provided by a nonlawyer
VIII. Ethical Conduct of Judges
	Canon 3
	Responsibilities of judging

A: judicial duties in general

B: adjudicative responsibilities

C: administrative responsibilities

D: disciplinary responsibilities

E: disqualification

F: remittal of disqualification

	Canon 4
	Issues of judge’s conduct outside courtroom

A: extra-judicial activities in general

B: avocational activities

C: governmental, civic or charitable activities

D: financial activities
E: fiduciary duties

F: service as arbitrator or mediator

G: practice of law

H: compensation, reimbursement and reporting

	Canon 5
	Polity 

A: all judges and candidates

B: candidates seeking appointment to judicial or other governmental office

C: judges and candidates subject to public election


a. Judges’ disqualifying conflicts of interest

i. Can attorney loan money to judge?
1. MR 3.5(a) 
a. A lawyer shall not seek to influence a judge, juror, prospective juror, or other official by means prohibited by law
2. MR 8.4(f)
a. it is professional misconduct for a lawyer to knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or law
3. Canon 4D(5): judge shall not accept, and shall urge members of judge’s family residing in judge’s household not to accept, a gift, bequest, favor, or loan from anyone except for:
a. Gift incident to public testimonial, books, tapes, etc. supplied by publishers complimentarily, or an invitation to judge and judge’s spouse or guest to attend bar-related function or an activity devoted to improvement of the law, legal system, or administration of justice
b. Gift, award, or benefit incident to business, profession, or other separate activity of spouse or other family member of judge residing in judge’s household
c. Ordinary social hospitality
d. Gift from relative or friend, for special personal occasion
e. Gift, bequest, favor or loan from relative or close personal friend whose appearance or interest in case would require disqualification under 3E
f. Loan from lending institution in its regular course of business on same terms generally available to persons who are not judges
g. Scholarship/ fellowship awarded on same terms and based on same criteria as anyone else gets; or
h. Any other gift, bequest, favor or loan only if donor is not a party who is likely to come before judge; if value exceeds $150, judge must report it
ii. Disqualifying financial interest
1. Canon 4D(1)(b)
a. A judge shall not engage in financial and business dealings that involve the judge in frequent transactions or continuing business relationships with those lawyers or other persons likely to come before the court on which the judge serves
2. Rule of necessity: 
a. Principle at common law that although judge shouldn’t, if it can be avoided, take part in decision of case in which he has personal interest, yet he not only may but must do so if case cannot be heard otherwise
iii. Biases arising from personal views

1. Canon 2B
a. a judge shall not allow family, social, political or other relationships to influence the judge’s judicial conduct or judgment; a judge shall not lend the prestige of judicial office to advance the private interests of the judge or others; nor shall a judge convey or permit others to convey the impression that they are in a special position to influence the judge; a judge shall not testify voluntarily as a character witness
2. religious beliefs: general rule is that religious beliefs don’t mandate disqualification
iv. Disqualification (3E)

1. a judge shall disqualify himself or herself in a proceeding in which the judge’s impartiality might reasonably be questioned, including but not limited to instances where:
a. judge has personal bias or prejudice concerning a party or a party’s lawyer, or personal knowledge of disputed evidentiary facts concerning the proceeding; 
b. the judge served as a lawyer in the matter in controversy, or a lawyer with whom the judge previously practiced law served during such association as a lawyer concerning the matter, or the judge has been a material witness concerning it
c. the judge knows that he or she, individually or as fiduciary, or judge’s spouse, parent or child wherever residing, or any other member of judge’s family residing in judge’s household, has an economic interest in the subject matter in controversy or in a party to the proceeding or has any other more than de minimus interest could be substantially affected by the proceeding;
d. the judge or the judge’s spouse, or a person within the third party or the relationship to either of them, or the spouse of such a person:
i. is a party to the proceeding, or an officer, director or trustee of a party;
ii. is acting as a lawyer in the proceeding;
iii. is known by the judge to have more than de minimus interest that could be substantially affected by the proceeding
iv. is to the judge’s knowledge likely to be a material witness in the proceeding
e. the judge knows or learns by means of a timely motion that a party or a party’s lawyer has within the [ ] year[s] made aggregate contributions to the judge’s campaign in an amount greater than [$ ] for an individual
2. judge shall keep informed about the judge’s personal and fiduciary economic interests and make a reasonable effort to keep informed about the personal economic interests of the judge’s spouse and minor children residing in the judge’s household
3. see also 28 USC s. 455 (disqualification of justice, judge, or magistrate judge)
a. allows fewer conflicts to be waived than Judicial Code 
v. remittal of disqualification (3F)

1. judge disqualified by the terms of 3E may disclose on the record the basis of the judge’s disqualification and may ask the parties and their lawyers to consider, out of the presence of the judge, whether to waive the disqualification
2. if it’s disqualification for reason other than personal bias or prejudice concerning a party, and parties and lawyers agree out of presence of judge that judge shouldn’t be disqualified, judge may participate in proceeding; agreement shall be incorporated in record of the proceeding 
b. Judge as political candidate and public figure (canon 5)
i. Refraining from political activity (5A)

1. judge or candidate for election or appointment to judicial office shall not:
a. act as a leader or hold an office in a political organization;
b. publicly endorse or publicly oppose another candidate for public office;
c. make speeches on behalf of a political organization
d. attend political gatherings; or
e. solicit funds for, pay an assessment to or make a contribution to a political organization or candidate, or purchase tickets for political party dinners or other functions
2. judge shall resign from judicial office upon becoming candidate for non-judicial office
3. candidate for judicial office:
a. shall maintain dignity appropriate to judicial office and act in manner consistent with integrity and independence of judiciary, and encourage family members to do the same
b. shall prohibit employees and officials serving candidate from doing on candidate’s behalf what candidate is prohibited from doing
c. except as authorized under 5C(2), shall not authorize or knowingly permit any other person to do for candidate what candidate is prohibited from doing
d. shall not:
i. make pledges or promises of conduct in office other than faithful and impartial performance of the duties of the office;
ii. make statements that commit or appear to commit the candidate with respect to cases, controversies, or issues that are likely to come before the court; or
iii. knowingly misrepresent the identity, qualifications, present position or other fact concerning the candidate of an opponent
e. may respond to personal attacks
c. Soliciting and receiving campaign contributions
i. Judges and candidates subject to public election (5C)
1. a judge or candidate subject to public election may, except as prohibited by law:
a. at any time:
i. purchase tickets for and attend political gatherings
ii. identify himself as member of political party; and
iii. contribute to a political organization
b. when a candidate for election
i. speak to gatherings on his or her own behalf
ii. appear in newspaper, television, and other media advertisements supporting his or her candidacy;
iii. distribute pamphlets and other promotional campaign literature supporting his or her candidacy; and
iv. publicly endorse or publicly oppose other candidates for same judicial office in public election in which judge or judicial candidate is running
2. a candidate shall not personally solicit or accept campaign contributions or personally solicit publicly stated support; candidate may establish committees to conduct campaigns through ads, brochures, etc.; such committees may solicit and accept reasonable campaign contributions, manage expenditure of funds, and obtain public statements of support; committees may solicit funds no earlier than one year before an election and no later than 90 days after the last election in which the candidate participates during the election year; can’t use campaign contributions for private benefit
3. sets limit on aggregate campaign contributions
4. campaign committees shall file report with info of each person who made campaign contributions whose value exceed certain amount
5. candidate may permit candidate’s name: (a) to be listed on election materials and (b) to appear in promotions of ticket
d. lawyer criticism of judges

i. judicial and legal officials

1. MR 8.2
a. A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer, or public legal officer, or of a candidate for election or appointment to judicial or legal office
b. A lawyer who is a candidate for judicial office shall comply with applicable provisions of Code of Judicial Conduct 
ii. Reporting professional misconduct

1. MR 8.3(b)
a. A lawyer who knows that a judge has committed a violation of applicable rules f judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority 
e. Active federal judge

i. Judge’s performance of official duties (3B)

1. judge shall hear and decide matters assigned to judge except those in which disqualification is required
2. judge shall be faithful to law and maintain professional competence in it; judge shall not be swayed by partisan interests, public clamor or fear of criticism
3. judge shall require order and decorum in proceedings before judge
4. judge shall be patient and dignified and courteous to litigants, jurors, witnesses, lawyers, and others with whom judge deals in official capacity, and shall require similar conduct of lawyers, and of staff, court officials and others subject to judge’s direction and control 
5. judge shall perform judicial duties without bias or prejudice; a judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, including but not limited to bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status, and shall not permit staff, court officials, and others subject to the judge’s direction and control to do so
6. a judge shall require lawyers in proceeding before the judge to refrain from manifesting by words or conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status, against parties, witnesses, counsel or others; doesn’t preclude legitimate advocacy when race, sex, religion, national origin, disability, age, sexual orientation, or socioeconomic status, or other similar factors, are issues in the proceeding
7. judge shall accord to every person who has a legal interest in proceeding, or that person’s lawyer, right to be heard according to law; judge shall not initiate, permit, or consider ex parte communications, or consider other communications made to judge outside presence of parties concerning pending or impending proceeding except that:
a. where circumstances require, ex parte communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on merits are authorized; provided:
i. the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication, and 
ii. the judge makes provision promptly to notify all other parties of the substance of the ex parte communication and allows an opportunity to respond
b. a judge may obtain the advice of a disinterested expert on the law applicable to a proceeding before the judge if the judge gives notice to the parties of the person consulted and the substance of the advice, and affords the parties reasonable opportunity to respond
c. a judge may consult with the court’s personnel whose function is to aid the judge in carrying out the judge’s adjudicative responsibilities or with other judges
d. a judge may, with the consent of the parties, confer separately with the parties and their lawyers in an effort to mediate or settle matters pending before the judge
e. a judge may initiate or consider any ex parte communications when authorized by law to do so
8. judge shall dispose of all judicial matters promptly, efficiently and fairly
9. judge shall not, while a proceeding is pending or impending in any court, make any public comment that might reasonably be expected to affect its outcome or impair its fairness or make any nonpublic comment that might substantially interfere with a fair trial or hearing; judge shall require similar abstention on the part of court personnel subject to judge’s direction and control; doesn’t prohibit judges from making public statements in the course of their official duties or from explaining for public information the procedure of the court; doesn’t apply to proceedings in which the judge is a litigant in a personal capacity
10. judge shall not commend or criticize jurors for their verdict other than in a court order or opinion in a proceeding, but may express appreciation to jurors for their service to the judicial system and the community
ii. Obligation to model proper behavior
1. Canon 1

a. An in dependent and honorable judiciary is indispensable to justice in our society; a judge should participate in establishing, maintaining, and enforcing high standards of conduct, and shall personally observe those standards so that the integrity and independence of the judiciary will be preserved; the provisions of this Code are to be construed and applied to further that objective
2. Canon 2A

a. A judge shall respect and comply with the law and shall act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary
3. Canon 2C

a. A judge shall not hold membership in any organization that practices invidious discrimination on the basis of race, sex, religion or national origin
4. Canon 3 (see above)
iii. Judge rewarding his friends
1. MR 7.6
a. A lawyer or law firm shall not accept a government legal engagement or an appointment by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment
2. 3C(5): a judge shall not appoint a lawyer to a position if the judge either knows that the lawyer has contributed more than $X within prior X years to judge’s election campaign, or learns of such a contribution by means of a timely motion by a party or other person properly interested in the matter, unless
a. the position is substantially uncompensated;
b. the lawyer has been selected in rotation from a list of qualified and available lawyers compiled without regard to their having made political contributions; or
c. judge or another presiding or administrative judge affirmatively finds that no other lawyer is willing, competent and able to accept the position
See restatement s. 126





Rules regulating conduct of lawyer interacting with judge





Compare with MR 3.6 governing lawyer’s conduct in trial publicity 





Compare with Code of Judicial Conduct 3D(1)
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