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I.
Adverse Possession and Intellectual Property

A.
Adverse Possession.  Nome 2000 v. Fagerstrom


1.
Are the elements met? Actual Possession, Open/Notorious, Exclusive of true owner, continuous (could be seasonal), Adverse, Statutory Period




2.
Is there a designated Statutory Period?



3.
Test f/ Adverse?  Majority = lack of permission.  Minority: bad/good faith trespassor
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B.
Patent law: exclusive right to make, use or sell invention f/ 20 years.   Moore


1.
Was the patent registered? (mandatory)



2.
Was the patent useful, novel and non-obvious, and meet subject matter req’t?
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C.
Trademark.   Nissan v. Nissan; Intermatic v. Toeppen


1.
Was there infringement? (consumer confusion/initial interest confusion)



2.
Was there dilution? 



3.
Domain names/Anticybersquatting Consumer Protection Act
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D.
Copyright: right to prevent f/ reproducing/distributing original work f/ term of author’s life + 70 years



1.
Is it pre-existing material coordinated or arranged?  Feist Publication


2.
Do exceptions apply? (ideas/discoveries, fair use § 107)
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II.
Warranty of Title and Recording Acts


A.
Is there present title? (covenant of seisin, right to convey, against encumbrances)


B.
Is there future covenant? (covenant of warranty, general, special, quitclaim)


C.
Does the state have a recording system? (tract, grantor/grantee, title search)
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D.
Is state Race, Notice, or Race-Notice?


E.
Does shelter doctrine apply?


F.
Was there a wild deed?  Sabo v. Horvath
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III. Trespass (right to exclude others)

A.
Was the trespass excused by necessity, public accommodation, free speech, facilitating labor organization or tenants rights to receive guests?  State v. Shack


B.
Do remedies apply?



1.
Are there damages? (diminution in market value, restoration damages, subjective value to P).  Brusowankin (bare as board, but not as smooth)



2.
Injunction? Subject to relative hardship doctrine? (disfavored when harm minimal)
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C.
Trespass to Chattels.  Intel Corp. v. Hamidi



1.
Is the standard must show tangible injury to value of chattel (Hamidi dissent) or merely interference f/ injunction (e.g. workers’ labor trying to block)
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IV. Public Accommodations Law

A.
Does the common law apply? (i.e. is party an innkeeper/common carrier) 


B.
Does the jurisdiction extend the c/l rule to all places of business open to the public?  Uston v. Resorts International


C.
Civil Rights Act of 1964 apply?  (lodging > 5 rooms, restaurants, gas station, arenas, NOT private clubs, retail, doctor’s offices, churches).  Heart of Atlanta  
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D.
Linguistic and Substantive Canons



1.
Inclusio unius (inclusion = exclusion of another), ejusdem generius (meaning f/ surrounding words) or plain meaning?  Iowa Jaycees (inclusio unius)



2.
Statute in derogation of common law (strict construe) or remedial (liberal)? Minnesota Jaycees = liberal construction
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3.
Is there legislative history, and should it be used?  Breyer piece


E.
Does public accommodation deprive property rights?  Lloyd v. Tanner (company town /protest relates to purpose; Marsh/Logan Valley) 



F.
IP: does an author have right to protect expressive content over fair use?  Salinger
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V.
Nuisance (unreasonable/substantial harm to use/enjoyment of real property


A.
Look at prior use, reasonableness/social utility, privilege, strict liability


B.
Does state follow:



1.
Utilitarian approach (Boomer)



2.
Rights-based approach (Jost v. Dairyland Power Co.)



3.
Restatement test: 829A (is it severe?); 826(b) (is it serious, and will damage liability cause D to cease activity), 826(a) (utilitarian; harm>utility)
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C.
Is there a hypersensitive use?  Page County Appliance Center v. Honeywell


D.
Is it a public nuisance? 


E.
Remedies: P get damages (reasonable+harm), injunction (harm+unreasonable), purchase injunction (P came to harm and D shouldn’t bear cost) or no remedy?
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F.
Light and air: Majority rule of no easement f/ light/air (Fontainebleau) 



1.
Does minority rule apply (Prah v. Maretti), or were there spite fences?



2.
Coase Theorem: law and economics analysis


G.
Is there applicable Zoning Regulation (use or area)?  Euclid
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VI. Takings

A.
Eminent domain (must pay) or police power (no pay; injury w/o redress)?


B.
Was it a regulatory taking? Look at diminution in property value, reasonable investment backed expectations, character of government action.  Penn Central


C.
Does protecting free speech trump the right to exclude?  Pruneyard (state constitutional right to free speech, no taking)
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D.
Should Lucas be followed? (state must pay when total taking, no deference to legislature)  Or Blackmun dissent?  (rational basis test)


E.
Was just compensation offered or provided?  B&O Railroad Co. v. Fifth Baptist Church (look beyond diminution in market value); U.S. v. 564.54 Acres of Land, More or Less (fair market value ok, unless manifest injustice or difficult to find)


F.
Was it a taking for public use?  Midkiff (deference to Hawaii legis.); Poletown (rational relation to public purpose); Vicksburg (taking f/ private use has no direct public benefit)
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VII. Servitudes, Licenses, Easements


A.
Profits? (right to remove)



B.
License?  (revocable, non-transferable right to enter, can be oral)




1.
Is it irrevocable via estoppel?  Holbrook v. Taylor




2.
Was a constructive trust created?  Rase v. Castle Mountain Ranch, Inc.
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C.
EASEMENT?  (limited right to use/control use of someone else’s property)




1.
Affirmative or negative (disfavored except c/l light/air, lateral, stream flow)?




2.
Implied by prior use?  (reasonable necessity)  Granite Properties v. Manns




3.
Implied by necessity?  (landlocked parcel)  Finn v. Williams




4.
Is the easement appurtenant (runs with the land) or in gross (personal)?
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a.
Run w/ land: is there (1) writing (2) grantor intent (3) notice?





b.
Grantor intent + courts presumption f/ appurtenant easement.  Green v. Lupo





c.
Can the easement be subdivided?  Appurtenant = YES (Cox v. Glenbrook), in gross = only if exclusive (Henley)




5.
Was the easement terminated?  (release, merger, abandonment, adverse possession)
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VIII. Covenants/Equitable Servitudes (promise use/not use own land in certain way)



A.
Was it a real covenant? (asking for damages)




1.
Is there writing, notice (actual, inquiry, constructive), grantor intent?




2.
Touch and concern? (affect market value, affect use/enjoyment)





a.
Is it promise to pay money (condo ass’n) or anti-competitive covenant?  
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3.
Privity of estate?  Whitinsville Plaza v. Kotseas




a.
Horizontal privity btw original covenanting parties?  Majority = buyer/ seller, lessor/lessee=England (Tulk v. Moxhay)  





b.
Vertical privity on burden side only? (majority)  

· Did P transfer full/entire property right and not retain future rights?

· Is it a homeowners association? (exempt)


B.
Is it an Equitable Servitude?  (asking for injunction – no privity req’t)


C.
Does deed involve Subdivisions?



1.
Implied reciprocal servitudes?  McQuade v. Wilcox


2.
Common plan?  (plat, original common owner, declaration, vast majority lots restricted).  Sanborn v. McLean
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D.
Were the covenants and equitable servitudes Terminated?



1.
Changed conditions (no more benefit to dom. estate)?  El Di v. Bethany Beach



2.
Relative hardship (much bigger burden to serv. estate)? Rare 



3.
Other: acquiescence, abandonment, estoppel (reliance by purchasers), laches (investment and no enforcement), marketable title act, merger, prescription
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IX. Possessory Interests, Future Interests and Estates in Land

A.
Fee simple absolute? (strongest property right)


B.
Defeasible fee? (present interest terminates at happening of specified event)



1.
Fee Simple Determinable?  Automatically to grantor.  




a.
Is the language related to duration? (“so long as,” “until”)




a.
Future interest in grantor = possibility of reverter


2.
Fee Simple Subject to Condition Subsequent?  




a.
Is there language related to condition? (“but if,” “on condition that”)




b.
Future interest in grantor = right of re-entry



c.
Did the Grantor affirmatively assert his right to property?



3.
Fee Simple Subject to Executory Limitation? FI  in 3rd party=executory interest
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C.
Life Estate? (future interest in grantor or third party)



1.
Did B have life estate pur autrie vie (for life of another)



2.
Is the future interest a Reversion?  (in grantor)



3.
Is the future interest a Remainder? (in 3rd party)




a.
Contingent Remainder?  (contingent event, parties not ascertainable)




b.
Vested Remainder?  (parties identifiable, non contingencies)





(1)
Absolute





(2)
Subject to Open (divided among future born persons)





(3)
Subject to Divestment (destroyed by event after initial conveyance?)
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D.
Is the deed ambiguous?  (use court’s interpretive paradigm: avoid forfeiture)


E. 
Restraint on alienation?  (disability/promissory/forfeiture)



1.
Is it total (void by courts) or partial (sometimes ok)?  



2.
Were restrictions unreasonable?  Riste (bible camp); Hankins v. Mathews


3.
Did the entity self-paternalize, and was it a charity?  Horse Pond



4.
Should court step in for equitable reasons?  Roper v. Edwards (grandma)
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F.
Was it a restraint on the sale of IP?



1.
Was first sale doctrine violated?  Bobbs Merrill


2.
Right of publicity vs. restraint on alienation? Allison v. Vintage Sports  
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G.
Does the Rule Against Perpetuities apply?  



1.
Not certain to vest w/in 21 years after death of someone alive at creation of interest?



2.
Does it affect a vested remainder or future interests in grantor?  (exempt)



3.
Does it affect a contingent remainder or executory limitation?  (RAP applies)
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4.
Does state follow wait-and-see test, cy pre, or uniform statutory RAP?
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H.
Does the deed involve pre-emptive rights?  Cambridge v. East Slope

I.
Does the covenant Racially Discriminate?  Shelley v. Kraemer; Barringer
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J.
Waste?  (voluntary, permissive, ameliorative).  Moore v. Phillips; Baker v. Weedon
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X.
Leaseholds/Landlord-Tenant 


A.
Joint tenancy? (rt. to survivorship, equal shares, rt. to possess entire premises)



1.
Was the right to survivorship severed?  Tenhet v. Boswell

B.
Tenancy in common? (no survivorship, unequal shares, interest inheritable)



1.
IP: is there joint authorship?  Thompson v. Larson


C.
Tenancy by Entirety?  (~20 states, married couples, no partition, can’t sell w/o consent)



1.
Creditors trying to attach property held through tenancy by entirety? Sawada v. Endo
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D.
Condos (own indiv. units, share common areas, member of ass’n, subj. to restrictions)



1.
Are the restrictions reasonable?  O’Buck v. Cottonwood Village Condo Ass’n



2.
Does the condo put restrictions on alienation?  Breene v. Plaza Towers Condo


E.
Co-Operative?  (non-profit owns, financial interdependence, more leeway f/ restrictions)
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F.
Landlord rights/remedies



1.
Is it a Commercial or Residential Lease?



2.
What type of Tenancy is it?  (term of years, periodic, tenancy at will, holdover)



3.
What rights does the Landlord have?  (receive rent, prevent waste, reversion)



4.
Remedies for landlord? (ejectment, summary process=fast, self-help)




a.
Which self-help rule does state follow? Common law = allowed if right to re-entry and peaceable; modern = self-help not OK, must go to court.  Berg v. Wiley
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b.
What are landlord’s options if Tenant breach?





(1)
Accept Tenant Surrender and sue for Damages?





(2)
Re-let premises while refusing to accept surrender





(3)
Wait and see (c/l)?  Does modern duty to mitigate damages apply?


G.
Tenants Rights



1.
Implied Warranty of Quiet Enjoyment? (vague standard, affirmative action req’d)




a.
Was there actual eviction?
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b.
Constructive eviction? (quiet enjoyment substantially disturbed)





(1)
Does state follow c/l or modern rule re: abandonment req’t?  Minjak 





(2)
Can P get relief even if not caused by landlord?  Blackett v. Olanoff



2.
Implied Warranty of Habitability? (yes=residential, ~=commercial)




a.
Did violation run afoul of local housing code, and more than de minimus?  




b.
Did the landlord have notice and exercise reasonable care?  GWU v. Weintraub




c.
Did landlord try to waive IWH?  (majority = against public policy)
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d.
Does the Tenant have a Remedy?  





(1)
Rescission, rent withholding, rent abatement, repair/deduct, injunctive relief, administrative/criminal, compensatory damages




e.
Does state follow fair market value, difference in market value, or proportional value test re: rent abatement? 
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