Property Toolbox

Checklist:

1. Right to Exclude/Right of Access

2. Nuisance

3. Adverse Possession

4. Prescriptive Easement

5. Servitudes:

a. License, easement (implied, express, prescriptive), real covenant, equitable servitude (implied reciprocal negative servitude)

b. Restraints on alienation

6. Common Ownership

7. LL-Tenant Law

8. Waste

9. Transferring Property 

10. RAP

11. Recording Acts

12. Takings

Right to Exclude:  Takings, AP, Common Ownership, Easement by Necessity

Nuisance:  LL Tenant, Takings

AP:  Prescriptive Easement, Transferring Property (future interests), LL Tenant

Servitudes:  RC to ES to IRNS, Transferring Property, LL Tenant, Recording Acts

Common Ownership:  Right to exclude, LL Tenant, Waste, Transferring Property, Recording Acts, Takings

LL Tenant:  Nuisance, AP, Real Covenants, Common Ownership

Transferring Property:  RAP, Recording Acts, maybe takings/AP/servitudes/common ownership

Recordings Acts:  everything

Takings:  see below

Can make up facts if not enough provided – if X, then this, but if Y then it would be that.  Also don’t just fall for the smelly facts – it’s the law that matters.

Property = source of loans, emergency expenses, wealth, familial stability, financial investment.


Which stick in the bundle is at issue?

· Use

· Alter/change

· Exclude

· Transfer

· Taken/damaged/destroyed without consent

Rules v. Standards:

1. Standard:

a. AGAINST:  Can have a chilling effect (example:  development) because there are no clear signals as to what constitutes L – want to take less risks for fear of L.  

i. Potential judge bias (we want court decisions to be fair, legislatures to be biased).

b. FOR:  Deters bad behavior, encourages responsibility because can’t predict outcome of suit (BUT this might be an undue expense).  Flexibility.  

i. allows us to be more fair on a case by cases basis because it’s not always clear which side should bear the cost
2. Rule:  

a. AGAINST:  Rigidity – no flexibility for outlier cases (line drawing may not always be fair).  Can raise questions of when to draw them.

b. FOR:  Clear guidelines regarding L.  More likely to settle/less litigation – balance of costs between the two parties.  Provides notice and are easy to apply.

Is there a theory justification for choosing one rule over another?

· Positivism/Legal Realism

· Justice and Fairness

· Lochian Theory (labor) 

· Utilitarianism, social welfare, efficiency

· Law/economics

Possible Sources of Law:

1. Constitution – federal and state

2. Common law

3. Restatement 

4. Statutes – federal and state

5. Private agreement

The Proper Role of the Court:

· Retroactive application of the law always a possibility – be reasonable.  Fairness concern because people may model their behavior based on the current law.  However, always a possibility.  At the same time courts should modernize outdated rules especially when the legislature has recognized similar issues.  But court’s job not to make new law but enforce law already in place – but legislature can’t take of every issue.


ALWAYS ASK:

1. Which stick in the bundle is at issue?  

2. Who is defining what property is (state, feds, or private)?

a. Who should define it?  Leg, court, etc.

3. Trespass?  

a. Not wrongful if the entry is otherwise encouraged by public policy.

4. Always say what the competing rights are.

a. Controlling one’s own property (productive use, maximize economic return) v. fundamental rights 

5. Does the J. have a majority or minority rule?  Which rule should the court adopt?

6. Don’t forget to apply a remedy.

Use

· Adverse Possession (Exam Tips Outline Page 8):
· Okay if the elements overlap (* = may mean a prescriptive easement):

· *Actual Possession – physically occupy

· *Exclusive – can’t share

· Visible, Open and Notorious – provides notice

· Continuous – customary to land

· Without the owner’s possession – adverse or hostile

· 4 tests to determine – see outline page 11

· For a period defined by state statute

· See instructions.

· Is there tacking?  

· Has the party been ousted or abandoned?  No AP for either of these.

· Is the adverse possessor acting like a true owner?  Take into account the type of land involved.

· Apply a clear and convincing standard (most likely).
· Brown v. Gobble

· Nome 2000 v. Fagerstrom

· Prescriptive Easement (Exam Tips Outline Page 12):
· Is AP missing exclusivity or actual possession?

· Elements are:  

· Actual Use

· Visible, Open and Notorious

· Continuous – still important 

· Without the owner’s consent

· For a period defined by state statute

· Is there tacking?

· Did the party acquiesce to the use?  Note differences in courts

· Is the prescriptive easement negative?  Not allowed.

· Community Feed Store v. NE Culvert Corp.

· Limits:
· What test should be adopted?  
· ∆’s Privilege, Π’s Security, Reasonableness, Prior Use.
· What remedy is appropriate?
· Dismissal of the complaint, damages, injunction, purchased injunction.
· Does the problem deal with surface water?  Argue for on of the 2 rules or the standard.
· Common Enemy, Natural Flow, Reasonableness
· Argue policy for adopting one of these.
· Armstrong v. Francis Corporation

· Nuisance (General protective doctrine – easy to include in an answer):
· Is there a rule or standard to cover the type of harm?  If so, no nuisance doctrine should be applied.
· Who should bear the burden?  Both parties can bring the claim because the uses are incompatible.
· Does the problem deal with an emerging technology?  At least as a back-up argument.
· This doctrine is a means to respond to new harms.
· Can make law/econ arguments here as to who should bear the burden.
· Could it be a trespass?  Can bring both claims.
· Is the injury a lawful right of another?  
· Is the interference substantial?
· Is it unreasonable?
· Is the injured party unusually sensitive?
· Apply factors.  
· Can spite be added into one of the factors?  
· What is the appropriate remedy?  See outline page 18.
· See arguments and counterarguments.  
· Page County Appliance Center v.Honeywell

· Fontainbleau Hotel v. 4525 (Eden Roc)

· Prah v. Maretti

· Servitudes:  Divides sticks of use and control among different people.
· Is it a license, easement, real covenant, or equitable servitude?
· Is it temporary?  If so, a license.
· Is it affirmative or negative?
· 4 ways to create an easement:  express grant, prior use, necessity, prescription.
· Granite Properties v. Manns

· Prior use (implied) – apply 3 elements Outline Page 21-22.
· Did the one owner own both parcels at a prior time?
· Finn v. Williams

· Necessity (implied)
· Written easements:
· Identify servient and dominant estate.
· Does the benefit/burden run with the land (appurtenant) or is it in gross?  See test Outline Page 23-24.
· Is it ambiguous?  If so, court will construe in favor of an appurtenant easement to make land more useful?
· Does the writing mention a specific name?  If so, in gross.
· Has the easement been terminated?  5 ways – outline page 25.
· Green v. Lupo

· Cox v. Glenbrook Company

· Henley v. Continental Cablevision

· Real Covenants (Damages) and Equitable Servitudes (Injunction):
· Did the owner originally own both plots of land?
· Elements:
· Writing
· Notice – actual, inquiry, constructive
· Constructive requires title search (see recording §).
· Intent to burden and benefit – look to the original grant
· *Touch and concern – increase in value to benefited land, decrease in value to the burdened land
· *Privity of estate (not required for ES) – horizontal and vertical
· Note the different Js.
· *Hardest (spend more time one)
· Whitinsville Plaza v. Korseas

· Implied Reciprocal Negative Servitude (if ES claim is weak):
· Again, was there originally a common owner?
· Did it originate for a mutual benefit?
· Is there a common plan?  See Outline Page 31.
· Was there a notice of the common play to the buyer of the restrict lot?
· Compared to ES:  need writing and notice but not really a benefit/burden analysis.  
· Evans v. Pollack

· Sanborn v. McLean

· Riley v. Bear Creek Planning Committee

· Can it be terminated?  See Outline page 32.
· El Di v. Town of Bethany Beach

· Restraints on Alienation (a covenant):
· Is it a fee simple?  If so, no restraint on alienation allowed.
· Question is always should it be enforced for public policy?
· Apply either the reasonable standard or repugnant to a nature of the fee.
· Is it a charity?
· Need state action to enforce.
· Horse Pont Fish & Game Club v. Cormier

· NW Real Estate Co. v. Serio

· Riste v. Eastern Washington Bible Camp

· Shelley v. Kraemer

· Common Ownership:
· Is it a TIC, a JT, TIE?
· TIC is preferred
· JT:  right or survivorship and severance
· TIE:  married
· Olivas v. Olivas

· Carr v. Deking

· Tenhet v. Boswell

· Kresha v. Kresha

· Sawada v. Endo

· Landlord-Tenant Law:
· What kind of tenancy is it?
· Term of years, periodic tenancy, tenancy at will, tenancy at sufferance
· Self-Help v. Judicial Process
· Think about what rights both LL and tenant each have.  LL does have several remedies + a duty to mitigate.  See Outline Page 51.
· Is it a commercial or residential property?  
· Is it a sublease or assignment?  Think real covenants.
· Vasquez v. Glassboro

· Sommer v. Kridel

· Kendall v. Ernest Pestana

· Slavin v. Rent Control Board of Brookline

· Does a defense apply?  I.e. Right to Habitable Premises.
· Constructive Eviction (quiet enjoyment), Implied Warranty of Habitability, Retaliatory Eviction
· Minjak v. Randolph

· Blackett v. Olanoff

· Javins v. First National Realty Corp.

· Hillview Associates v. Bloomquist

· Imperial Colliery v. Fout

Alter/change

· Waste – can apply to LL-Tenant or any future interest holder:
· 3 types
· Moore v. Phillips

· Melms v. Pabst Brewing Co.

Exclude – See Exam Box Outline Page 5

· Think theories of property.
· How public is the property at issue?
· Majority Rule (unrestricted right to exclude); Minority Rule (no right to exclude unreasonably)
· See 3-prong test Outline Page 6 for when applying minority rule
· Three possible outcomes in mall free-speech cases – Outline Page 8
· State v. Shack
· Uston v. Resorts International Hotel
· Lloyd Corp. v. Tanner 
· Logan Valley
· Marsh
· NJ Coalition Against War in the Middle East v. JMB Realty

Transfer

· Johnson v. M’Intosh

· Is the conveyance ambiguous?  Look to facts and make it fit into a recognizable category. See order of preference and chart Outline Page 39.
· See chart – who has present interest and future interest (grantor or third party)?
· If future, is the transfer automatic or require assertion?  Matters for AP.
· Avoid forfeitures.
· Wood v. Board of County Commissioners 

· Cathedral v. Garden City Company

· Edwards v. Bradley

· Johnson v. Whitton

· RAP – only applies to:
· Contingent remainders, executory interests, vested remainders subject to open
· Does not apply to:  absolutely vested remainders, vested remainders subject to divestment, any future interest in the grantor
· Apply rule – Outline Page 42.  Note short-cut.
· Recording Acts:
· What kind of recording act does the state have?
· Race statute, Notice statute, Race-Notice statute
· How do you conduct a title search in the state?  
· Grantor-Grantee Index, Tract Index
· Is there a wild deed?
· Who could have most easily prevented the conflict?
· Was a gift?  
· Sabo v. Horvath

Taken/damaged/destroyed without consent

· What else can be tied in with takings?
· AP – if have not actually met all requirements (statutory period) then true owner would be paid not APer
· Nuisance
· Right of access/free speech (could this be a physical taking?)
· LL obligations (example:  having to provide space for mailboxes, cable)
· What is the effect on covenants?
· Compensation to common owners
· Affect on a future interest 
· Recording act to see who gets compensated
Takings:

· Pro:  should not have to bear burden for other property owner; sometimes the benefit is shared by many; could lower taxes (think cigarettes w/lower healthcare costs); one takes the risk in being a property owner that times and regulations will change

· Con:  taxes would be enormous if we compensated for everything; problem w/state defining what property is – able to take your property; just because science changes doesn’t mean the party should burden (cigs = built econ stability of country)
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