Property Outline

Property Theories:

I. Justification for private property:

A. Liberty of Action is necessary for free soc

B. Occupation Theory – simply occupying/possessing justifies legal protection

C. Labor Theory – moral right to the fruit of one’s labor

D. Contract Theory – result of K b/t individ & community

E. Natural Rts Theory – natural law dictated the recog of private prop

F. Social Utility Theory – promoted fulfillment of human needs/aspirations

G. Econ theory – Posner -  use resources efficiently – 3 criteria:

i. universality – all resources should be ownable except those so plentiful as con be consumed by everyone

ii. exclusivity – give O incentives to incur costs to mk eff use

iii. transferability – must be able to shift to more eff

posssession – intro

I.
Popov v. Hayashi – Popov brings suit for loss of baseball on claims of conversion, trespass to chattels (this claim 
dismissed by court).  Court establishes the MLB owned the ball until it was hit and then intentionally abandoned 
it – customary practice that balls into the stands are taken by fans.  


 Note that typically unowned property is rare – ex: wild stuff (plants, animals), trash, salvage efforts on 


sunken ships


Rule: To gain initial ownership, must show “significant, active, able efforts to gain control reasonably calculated 
to result in unequivocal dominion in the near future.”  To gain pre-possessory interest that will support an action 
for conversion, must undertake significant but incomplete steps to achieve possession of abandoned/unowned 
personal property when the effort is interrupted by the unlawful acts of others (thus “complete control” is not 
required – prevents potential violence gaining complete control). 


Court uses equitable division – When one person has a claim to property based on a prior pre-possessory interest 
and another has claiam based on a subsequent possessory interest, the court may divide ownership b/n them. (not 
equal but equitable division)
Adverse Possession
I. May arise as: 

A. selling land & realize need marketable title

B. may be brought by A/P to quiet title – want dec judgment

C. may arise as defense to trespass or ejectment claims by record owner

II. Elements:

A. actual possession that is

i. overlaps w/ open & notorious req.

ii. a reasonable percentage of the land must be used (will depend on the land as to what is reas)

iii. A/P (have to be in possession of the prop personally, may have a tenant

iv. If A/P can show possess over land surface, his claim will usually extend to sub-surface minerals unless O has severed the mineral rts before A/P

B. open & notorious (average owner standard)

i. O of real property who fails to bring action for ejectment should be penalized only if he would reasonably be expected to know that the other person entered the prop & was asserting a claim – uses reasonable person standard (what would the avg/reasonable owner know/do)

ii. If possessor can show the O had actual notice the req. is met

1. Actual notice isn’t required; the notice req is met if A/P’s use of the prop is similar to that which a typical O of similar property would make of it

2. ex: usu payment of taxes serves as adequate notice, building a fence or wall, mowing, building struc, trash removal, laying a driveway, picknicking

C. exclusive (average owner standard)

i. Must not be sharing w/ true O or general public

ii. Absolute exclusivity not required – applied in light of average owner; 

iii. If all other elements are met except for exclusivity, A/P can get a presriptive easement (e.g. south end of disputed parcel in Fagerstrom)

D. continuous use (average owner standard), AND

i. Seasonal possession may be OK, if that is how reas O would use the land

1. If O enters the prop in order to regain it, will interrupt A/P.  Continuity (Adv Poss) is usually ended by the true owner coming back to take control of property.

ii. tacking – adding periods of possession – 

1. one who has A/P for less than the statutory per can transfer the interest by oral transfer, written deed, bequest, inherit – if privity exists (2 parties have some continuity of interest, recipient has a direct relationship w/ transferor). Must be a peaceful transfer.

2. If O’s will is void in a life interest situation, A becomes A/P

3. successors in interest – if O conveys record title to another, the time of possession against 1st O is added to time ag. subsequent O

E. adverse, or hostile for the purposes of the statutory period of limitations
i. SOL depends on the state – usu 10-20 yrs

1. Rights before end of SOL – 

a. entitled to bring trespass suit ag 3d pty

b. If O sues A/P before end of stat per, can get mesne profits (rental)

ii. Hostile means the possess is inconsistent w/ O’s rts & w/o O’s consent
1. Court in Fagerstrom used “hostile” to mean that the possessor actetd toward the land as if he owned it without the permission of the owner.  Look at objective manifestations of ownershipt, not subjective intent.

2. 3 interpretations of adverse/hostile requirement:






a. Objective test: “without permission” – majority of states use this test




i. Adverse possessors sate of mind is irrelevant as long as he did not have 


permision






ii. Permission is considered an absolute defense to A/P claims





b. Good faith test – subjective; many states are adding this statutorily






i. A/P’or must believe in good faith that he owns title to the land






ii. Must innocently but MISTAKENLY think that he is the true owner





c. Bad faith – subjective test; intentional dispossession






i. A/P’or is aware that he isoccupying the property of another with the intent to 





oust the true owner

F. [under color of title] – “Color of title” is possession under a written instrument that purports to grant the right to possess the property in question but is in some way flawed. Usually always sufficient to meet the hostility req but few juris require it.

i.  if you only possessed part of the property but have a deed that purports to give you the whole, in good faith, will do 2 things:

1. expand the limits of your actual possession, giving you a constructive trust possession of the rest

2. also sometimes states will shorten the period necessary for those who enter under color of title

III. Examples of A/P

A. Boundary Disputes – one who possesses adjoining landowner’s land under mistaken belief that he has only possessed up to the boundary of his own land, meets the req of “hostile possession”

i. same goes if the 2 owners made an agreement about boundary that turns out to be incorrect

B. Oral grants of land – Stat of Frauds req it be in writing so void, but if possessor occupies the land for the statutory per he will meet the hostility req

C. Co-tenants – other tenant must be on notice, by blocking him from entry, etc.

D. Seasonal Use is Suff. Ex: Nome 2000 v. Fagerstrom: p. 136, 1990 – A N. Am couple owned 2 lots next to some property. Intended to build a cabin on adjoining prop. Put mats on N end, built a picnic area, brought a trailer in the summer, built outhouse & fish rack, planted trees & reindeer shelter. Picked up litter and used paths thru south sect.
i. Quality & quantity of acts on land in dispute depend on character of the property– use as average O would. Here, rural land so less use is reas - satisfy continuity & exclusivity req. Also, conduct was more than casual trespass, evincing a purpose to exercise exclusive dominion.  Allowing third parties to pick berries did not destroy exclusiveness b/c apply reasonable owner standard.

ii. Notoriety: visible evidence & community repute (peop thought they were owners) are relevant

iii. Hostility: possessors acted as if they owned the land (built structures, outhouse, etc.) 

iv. Consistent w/ color of title, only land that is actually possessed can be acquired. Held, D’s are a/p of N. sect. only.

IV. What happens after the end of the Stat per:

A. Possessor gains good title to land he actually occupies

B. O loses right to profit, cannot recover mesne profits

C. Not valid ag interest of government

D. Easements may not be extinguished

E. Not possible to record title gained by A/P b/c no deed

F. Will be diff to sell prop b/c title is not marketable (often hard to prove no one who could assert a valid claim ag prop). But many modern cts will find title marketable after 10 yrs have passed.

V. Policy Justifications for A/P:

A. Reward for efficient use

B. Elim poss of stale claims & provide certainty in ownership

C. Econ reasons: uncertainty inhibits transactions, prevents valuable resources fr being idle for long per of time

D. Protect Reliance interest of A/P

E. Holmes – protects expectation of possessor who has come to shape his roots there

F. Radin – A/P’s interest becomes more personal, less fungible than true owner’s as time goes on

Conflicts Between Possessors

I. where one possessor has ousted another( First in Time, First in Right  - the first possessor has priority over the subsequent.

A. remedy is ejectment

II. Squatters Rights

A. Physical occupation of premises – 

i. Ex: NY Apt squatters who renovate them while living there. City wants to kick them out. But city knew they were there & encour tham to stay b/c mntained prop (P55)
ii. Ex: San Fran homeless squatted in bldg – pd taxes. City evicts anyway. (P59)
Intellectual Property
           What protected
  Standards   
   Process
  Scope of Protect.       Length 
           Fed Power 

	Patents
	Applications of ideas; products & processes

But not laws of nature
	Utility

Novelty

Non-obvious
	PTO; ex parte proceeding, 18 mo.

Collateral attack poss after grant
	Power to stop others fr using, inclu indep inventor & prior inventor if (pub
	20 yrs fr date of application
	Patent & Copyrt Cl.

	Copyrts
	“Works of authorship fixed in any tangible med of express” – literary, music, sculpture, dramatic, choreographic, movies, recordings archit
	Originality (not copied fr anywhere else)
	Fix in tangible med. (need not publish, deposit & register)

Registration, deposit can give add protection
	2 most impor: reproduction & derivative wk. Also, distribution, perform, display, dig transmission. Proof that did not copy is def even if identical
	Author’s life +70 yrs
	Patent & Copyright Cl.

	TM (Infringe)
	words, names logos, color schemes assoc w/ source of goods or services in commerce
	distinctiveness:

mark by wh services of 1 source can be disting fr another
	State-law protection: use in commerce.

Fed protection: expands st. protection, requires registration
	Power to stop others fr using identical or confusingly similar mark in commerce

Liklihood of confusion based on sim of marks, goods, or services, “trade channels,” cond of sale, etc
	As long as mark is used in commerce.

Indefinitely
	CC (leads to add limits on wh feds may protect)

	TM (Dilute) (add to Infringement if famous)
	words, names, logos, color schemes assoc w/ some source of goods or services in commerce
	Fame (“famous marks” protected under the Latham Act)
	Use in commerce, enough investment exposure to make “famous”
	Prevent others fr diluting the ability of the mark to identify goods/services thru blurring or tarnishment
	As long as mark is used in commerce & famous

Indefinitely
	Commerce Cl.


The Patent & Copyrt Cl (Const, Art. I, §8, cl . 8):

“Cong shall have power … to promote the progress of science & useful arts, by securing for limited times to authors & inventors the exclusive right to their respective writings & discoveries”

I. Trade secrets may be copyrighted or patented

A. must not be generally known in the industry

B. give some advantage over competitors, and

C. attempts to prevent leakage must be made

II. Usually must choose b/t patenting something & holding it as a trade secret. 

A. Advantages to trade secrets:

i. do not req disclosure

ii. protected for as long as kept secret, whereas patents lapse after 17 yrs

iii. involve less cost than acquiring & defending a patent

B. Advantages of patents:

i. protect ag reverse engineering, or private invention

ii. give owners exclu right to sell, make & use

III. Patent Law – Basics

A. Three types of patent: utitlity, design, and plant patents – utility patents are most common

B. Can apply for patent for a process, machine, manufacture, or composition of matter (subejct matter requirement)  that is:

i. novel

ii. non-obvious

iii. and useful

C. Does not apply to laws of nature, natural phenomena, and abstract ideas

D. If patent rights are granted (have to apply for patent with Patent Office), gives patentee exclusive rights to: 

i. Make, use, and sell the invention

ii. To the absolute exclusion of others

iii. For a period of 20 yrs from date of patent application

iv. And has complete right to determine who (if anyone) will have right to make, use, or sell the patented item during patent term

E. Advantages of patents:

i. Provides incentive to pursue inventions

ii. Incentive to publicly disclose invention rather than keeping it a trade secret

iii. Rewards the labor of the inventor

F. Disadvantages of patents

i. Creates “artificial scarcity”: Prevents others, even independent inventors, from using process or producing product without permission of patentee, even though use would otherwise be nonrivalrous

ii. Incentive for costly patent races

iii. May increase industry concentration, set barrier to entry

G. Moore v. Regents of Univ of California – Doctors treated P for rare form of leukemia, discovered that his cells      were useful for research and created a cell line from them which they patented and sold.  P sued for conversion.  Legal system only recognizes original ownership of your body.  P’s ownership rights of his cells didn’t extend to the patent rights for the cell line created by the doctors. Patent rights don’t cover body parts unless some labor/creation is involved.

IV. Trademark Law

A. Used in Connection with good or service – TM law grants right in anything that can serve asa mark of identification (words, names, logos, or color schemes, etc.) for those who use such marks in connection with their goods or services in commerce
B. Have to be distinctive - distinguishable from one another
i. Some marks are inherently distinctive: suggestive arbitrary, fanciful/coined
ii. Descriptive marks (IBM) may become distinctive as customers start to associate the mark with a particular source
iii. Generic marks are not protected by copyright law (can’t trademark the word apple to sell apples; BUT can use Apple to sell computers b/c this is an unusual association so creates distinctiveness)
C. Protection against Infringement – likelihood of confusion vs. dilution 
i. One type of infringement is use of a mark likely to cause confusion as to the origin of goods or services
ii. Another type is dilution (added by Cong. in 1997) which protects a mark’s ability to distinguish goods from blurring (concern that when consumers hear a name that was once associated with some particular good and now is applied to another, they will no longer think of that first good) or tarnishment (negative associations)
D. Have to use it – by using marks one can acquire the exclusive right to do so 
E. Trademark Act of 1946 – Lanham Act (Supp. 43)
i. Sets out what constitutes violation (blurring, dilution)

ii. § c: Federal Trademark Dilution Act – owner of trademark can seek injunction if mark becomes diluted by another’s use of the mark; lists factors to consider in deciding to grant injunction, including distinctiveness of mark, degree of recognition, duration/extent of use of mark by both parties, etc. Injunctive relief only granted when dilution is willful.

iii. § d: Anticybersquatting Consumer Protection Act

1. Cybersquatting is the practice of registering domain names of well-known tradmarks and then selling them back to the real company

2.  Act is limited to bad faith intent to profit from another’s mark (lists factors for determining “bad faith”)

3.  Court may order forfeiture or cancellation of the domain name or the transfer of the domain name to the owner of the mark

4. See Nissan Motor Co. v. Nissan Computer Corp. – Court granted relief to plaintiff (Nissan Motor) requiring that Nissan Computer post a disclaimer and caption on his webpage noting that the page was for Nissan Computer, etc. and that he refrain from posting auto-related ads; Court discusses “initial interest confusion,” concern that Nissan Computers was profiting from consumers mental association with the Nissan name
V. Copyrights

A. Stem from same constitutional basis and same general approach as patent law, but easier to secure copyright protection and lasts substantially longer, though scope of proetction is narrower and less absolute.

B. Ideas themselves are not copyrightable, just the author’s particular expression of that idea.

C. remember: not universally applicable – “fair use clause” gives educators, researchers, libraries special priv\

VI. Copyright Act (Supp. 57)

A. § 102: Subject matter of copyright: In general. This section sets out when you get copyright protection; whenever you create an original work of authorship, fixed in a tangible medium, you get a new ownership right

i. Must be fixed in a tangible medium – if not, no copyright protection/can be copied by others

1. ex: jazz – often created spontaneously, not recorded/written down so no copyright protection

2. oral, non-written traditions – these depend on copying, free-flow of ideas

3. if there wasn’t this requirement, could have problems of proof; functions like a statute of frauds requirement

ii. Must be an original work of authorship

1. See Feist (below)

B. § 106: Exclusive rights in copyrighted works: sets out what you get; exclusive rights

C. § 302: Duration of copyright: sets out for how long you have these rights – generally runs from work’s creation for the life of the author plus 70 yrs.

VII. Piracy: Hard to justify why one can’t use others IP

A. many peop think unjustified to exclude others fr intellectual obj

B. unauthorized taking of an intellectual object doesn’t feel like theft

C. although may deprive owner of potential profit, he can still use it

D. restricting free thought & speech, impeding tech innovation & human knowledge

VIII. Justifications:

A. Disclosure: necess if peop are to learn fr & build on ideas. When disclosed, enhance rather than restrict free flow of ideas

B. person entitled to fruit of labor – J. Locke, person owns her body, thus also owns what she does w/ it

i. but, not entitled to mkt value b/c:

1. depended on ideas of those before her

2. added value to value that was already there, not created from scratch (ex: picking of an apple) 

3. market value is determined by other factors like activity of other producers, demand, property rights state has established

IX. Compilations: Feist Publications v. Rural Telephone Service Co (P75)(SCT 1991): Feist copied sections of Rural’s white pages, copies Rural’s entries into own compilation

A. Art I, §8 of Const mandates originality as a prereq of copyrt. Need indep creation plus creativity. As a rule facts that are not original and are not copyrightable, but compilations of facts may be - if selection and arrangement is original, there is copyright protection

B. Here, names towns & tele # are uncopyrightable facts

i. these bits of info were not selected, coordinated & arranged in an orig way in white pgs that the utility was req to pub by law – arrangement was not original; O’Connor says this does not show the “minimal creative spark required by the Copyright Act”

Conveyances: Deeds and Title Protection
I. For valid land transfer:

A. written instrument

B. that sufficiently describes the land

C. and identifies the parties

D. indicates the intent to transfer

E. signed

F. delivered

G. accepted

II. Ask: How did they get the land?

A. Transfer (Deed Rules) – inter vivos (b/t living people)

B. Adverse Possession

C. Involuntary transfer (judgment)

D. Will/Testate

E. Intestacy statute (deceased does not have a will)

III. Delivery – 

A. Constructive Delivery is enough; Manual han over of deed is not necessary, but must have intent to delivery prop. interest to other party

i. Ex: depositing deed w/ 3d party or safe deposit box

ii. writing a deed & engaging in conduct demonstrating an intent to transfer ownership is sufficient

iii. Presumption from transfer of possession: but the presence or absence of a manual transfer may give rise to a presumption of delivery or non-delivery

1. if grantor retains possession, there is presumption that delivery was not intended, but can rebut by showing to the contrary

2. if possession is transferred to grantee, a presumption arises that delivery was intended, but rebut by showing not intended until another date

B. Reservation of right to revoke deed does is not inconsistent w/ delivery, majority view

C. If there are conditions & reservations not stated in the deed, most courts hold there is valid delivery & cond itions do not have effect

i. however, if grantor is reserving the right to revoke the deed, will probab show (present transfer of title is intended;  Ex: “I reserve the right to cancel this deed” is ok & there is no delivery; while “I reserve right to sell prop in my lifetime” is effective delivery & oral reserv (enforceable

IV. Acceptance:

A. most cts hold that a deed will not transfer title until it is not only delivered, but accepted by grantee

i. acceptance will be presumed if conveyance is beneficial to grantee

V. Covenants for Title: Warranties of Title

A. Purpose is to stabilize the market for land by having deed warranties

i. make grantor more careful b/c he is promising something about the land & you can execute it ag him

ii. But is not solved by deeds b/c grantors leave & become judgment proof ( so we use recording acts 

B. 6 covenants/warranties of title customarily made in a warranty deed:

C. Present Cov.: breached, if at all, at the time of the conveyance (closing). SOL runs from time conveyance is made (closing):

i. Covenant of Seisin

1. grantor’s promise that he owns the prop interest (estate) he is purporting to convey

ii. Covenant of Right to Convey

1. grantor’s promise that he has the power to transfer the interest 

iii. Covenant Against Encumbrances

1. grantor’s promise that there are no mortgages, leases, liens, unpaid property tax, or easements other than those acknowledged

D. Future Cov: breached, if at all, after closing when the disturbance to the grantee’s possess occurs. SOL runs when breach occurs:

i. Covenant of Quiet Enjoyment & warranty- most widely used cov; 3 types of deeds:

1. Quitclaim deeds: grantor does not make any representations as to state of his title, no promises as to potential/past problems with the title. No warranties.

2. General warranty deeds: grantor promises there are no problems about the state of the title, unlimited in time (includes thte past).  Gives the most protection.

3. Special warranty deeds: lesser protection, “During the time I owned the prop, no new defects arose in title.” Limited to time of grantor’s period of ownership.

4. Note: warranty deeds run w/ the land, may go back & sue previous owner who made this promise. In other words, a warranty given by grantor extends to all future grantees (bearing in mind the scope of the warranty)

ii. Covenant for Further Assurance – not widely used in US. Promise by grantor that in the future he will make any conveyance necessary to give grantee full title promised
E. Remedies for Breach of Warranty Title
i. damages for breach of covenants of warranty, seisin, right to convey, & quiet enjoy – measure by price paid for property lost, usually FMV at time of closing.

1. Criticism – will not leave B in position he was in before; if disc after closing, B will not be able to recover mkt value at time, or may be much higher than price pd

2. Title insurance may be best way to handle

ii. damages for breach of cov againt encumberances – either cost of removing encumberance, or diff b/t value of prop w/o & w/ encumberance

Recording Acts & Title Assurance
I. Common Law Priority:

A. usually will be resolved by use of recording acts, but if not then look to common law.

B. Ask: is the claim legal or equitable?

i. 2 legal claims: If conflicting claims are both legal, the first in time prevails, unless earlier claimant is estopped 

iii. 2 equitable claims: If the conflicting claims are both equitable, the earlier one prevails, unless:

1. earlier claimant is estopped, OR

2. the later claimant then acquires the legal title in good faith (i.e. w/o notice of prior equitable interest) & for a valuable consideration

iv. Legal vs. equitable – legal prevails if 

1. his claim is 1st in time, and 

2. prevails if his claim is later, if he acquired the legal title in good faith & for a valuable consideration

II. Recording Statutes

A. Purpose: provide buyers w. security of knowing that they will really own the property

B. typical recording office uses the grantor-grantee index, alphabetically & chronologically arranged. 

i. Start in grantee index & go backward until you find the parcel. Then go to grantor index & go forward until find instrument conveying land to subsequent grantee. Period for each starts when the grantor acquired her interest.

C. Recording Acts can differ in scope/what documents are covered (easements, short-term leases) as well as who is protected (purchaser for value, creditors, judgment holders)

D. Outside the scope of recording acts/Exceptions are: 

i. only Buyers are protected, donees are not protected. If grantee did not pay valuable consideration, not protected.

ii. O is not protected against possessory interest like:

1. A/P, 

2. nor against easements created by prescription or by implication

iii. if O gives (A, then O sells (B. 

1. A prevails b/c in position of prior grantee, no matter that did not buy the land.

iv. Short term leases are excluded. 

1. Means subseq purchasers take “subject to” (as opposed to “free of”) those leases whether or not they were recorded.

v. Recording Acts typically apply on to conveyances (so not A/P, prescriptive easements) for consideration (so not gifts, donations)

E. Within the scope of recording acts, it provides requirements for subsequent grantee to prevail over prior grantee. (Note: about half the statees have notice statutes, & half race-notice) 3 types of recording acts:

i. Race Statutes:  Whoever records first wins. Subsequent grantee must record before the prior grantee to prevail, protected whether or not he has actual notice of the earlier conveyance.  Offers no protection to the donee or other interest holder who fails to pay value/consideration. Notice is irrelevant.

1. EX:  O to A, who (record. O subsequently conveys to B who knows of earlier conveyance to A. B records. In suit, B will prevail.

2. Language
a. Words like “subsequent purchaser must file first,” “if duly recorded” – indicates race statute

3. Only two race jurisdictions in US (LA and NC)

ii. Notice Statutes: 
1. Subsequent purchaser must:

a. not have had notice of prior conveyance (actual, constructive or inquiry) at the time she acquired the interest, AND

b. must have recorded his interest before prior grantee records 

2. policy: incentive to record 

3. Types of Notice:
a. Constructive notice - if deed is placed in recording office; includes notice of any prior interst that would be revealed by an appropriate search of the public records affecting land title.

b. Inquiry Notice – is if the subseq purchaser would have discovered the conveyance if acted reasonably to investigate the facts at her disposal; have duty to investigate suspicious circumstances

4. Language:

a. Words like “without notice,” “innocent purchaser,” “bona fide…,” “good faith” – indicates notice statute

5. Things lawyer should do:

a. check office at last second; ask client if has actual notice. No hurry to record the deed.

EX: O to A, who (record. O to B, who has no knowledge of earlier conveyance. B prevails even though he did not record. 

- B also prevails even if A later records her deed before B records.

iii. Race-Notice Statutes: 

1. Protects the subsequent purchaser only if he:

a.  records before the earlier purchaser records; AND

b.  he purchases w/o actual notice of the earlier conveyance

2. Policy: incentives to record from front & back end

3. race element is added to notice statutes when see some mention of subseq purchaser having to record first like:

a. Lang: “subseq purchaser whose deed is first duly recorded”

4. Lawyer should: do the same as above, and put $ in escrow b/c chance that holder of prior conveyance will record before he has a chance to

     EX: O to A, who (record. O to B who has no knowledge of earlier conveyance. A records, then B records. A prevails b/c even though B did not have notice, A recorded before B did.

F. Shelter Rule: under notice & race-notice statutes, if a subseq. grantee meets the requirements to prevail over a prior grantee, he can then convey his interest to a 3d party who has notice of the prior grantee’s interest. 

i. Otherwise he would lose the value of protection under the recording act.

G. Outside the Chain of Title – if prior grantee has recorded his interest outside the subseq grantee’s “chain of title,” the subseq grantee may prevail.

i. Chain of title refers to instrument that the subsequent grantee will find if he performs a title search

H. Chain of Title Problems: Sabo v. Horvath (p. 947)(1976): race-notice jurisdiction. 

1/3/1970 Lowrey gives quitclaim deed to Horvaths

1/15/1970 Horvaths record (deed does not count)

8/10/1973 US gives title & land patent to Lowrey

10/15/1973 Lowrey gives 2d quitclaim deed to Sabos

12/13/1773 Sabos record

i. Issue: are Sabos charged w/ constructive know b/c Horvaths’ prior recorded?

ii. S’ argue that b/c H’s recorded before the patent, was not constructive notice. It was a “wild deed” – recorded too early or late. Here, too early.

iii. AK stat says innocent subseq purchasers wins. Can obtain status of innocent if purchase for valuable consideration, record deed & don’t have actual or other notice.

iv. AK has grantor-grantee index, had S searched under grantee/grantor’s names but limited search to chain of title after patent, would not have found H.

v. Held, to promote simplicity, certainty – follow maj rule that H’s deed, recorded outside the chain of title, does not give constructive notice to S & is not duly recorded

III. Estoppel by Deed – If grantor grants prop she does not own to the grantee, & grantor later comes to own the prop by receiving the deed, the ownership is automatically vested in the grantee

IV. Copyright Act of 1976 – Recording Provision


A. Race/notice statute setting up copyright – subsequent purchaser will win if without notice and records first; but 
includes a grace period for recording – first transferee has one month to record after transfer of document.  Within 
that grace period no subsequent transferee can defeat first transferee.  Statute applies when you transfer the entire 
copyright twice.  
Q’s to Ask When Solving Recording Act Probs: (P61)

A = pty to whom O 1st transferred an interest

B = the pty to whom O subsequently transferred a conflicting interest

Scope of Protection

1. Is A’s interest an interest that must be recorded under the Act to be protected ag. subseq. purchasers?

2. Is B a purchaser protected by the Act?

Applying the Act’s Rules

1. Does the juris have race, notice or race-notice statute?

2. Did A record before transfer to B?

3. Did B record before A (relevant in race & race-notice juris)?

4. Did B purchase w/o notice (actual, constructive or inquiry) of A’s interest (relevant only in notice or race-notice)?

5. Were the formalities of the recording act properly observed? Ex: were the instruments properly ack & indexed

Chain of Title Probs

1. If the conveyance to A was recorded prior to B’s purchase, was it recorded in B’s chain of title, as the term is defined in the jurisdiction?

Land Use Regulation
I. Public Rights of Access to Property: Trespass, Right to exclude Non-Owners
A. The more O has opened prop to public, more likely that ct will find pub right of access

i. rts of access may be created by CL, federal & st public accommodations & labor relations stat, fed & state constitutions guarantees of freedom of speech

B. 3 classes of cases:

i. nonowner may have right of access even if own has excluded almost all other peop

1. Necessity - nonowners may enter to save a human life

ii. O allows nonowners to possess all or pt of prop

1. Rights of tenants to receive visitors

iii. prop that has been opened generally to the pub – (shopping center, restaurant, movie theater)

C. Common Law Trespass requirements:
i. intentional (but don’t have to know it is someone else’s land or intend to violate another’s rights)

ii. intrusion
1. can be physical or by an object, above or below the surface

2. if the intrusion is missing, go to nuisance law

iii. on property possessed by another

iv. must have a physical invasion of some kind – not necessarily physical entry by the trespasser, can be stuff that enters other’s property by way of the trespasser

D. Defenses/privileges - Trespass is privileged if:
i. consent of O

ii. pub policy encourages it

iii. private necessity – prevent more serious harm

iv. tenant’s right to receive visitors/ Shack Privilege

E. Encroachment
i. A permanent or continuing trespass caused by the construction of a building or other improvement that PARTIALLY extends onto another’s land.

ii. Common law treated as a kind of trespass;The landowner had choice of remedies:

1. Injunction – property owner has an absolute right to have the encroachment removed, no matter the cost involved or the relative value of the properties or the extent of the encroachment

2. Damages
iii. Modern Approach – Relative Hardship Doctrine: restricts the owner’s remedy when the encroachment is an innocent, good faith mistake

1. If the injury to the owner is minor in comparison to the cost of moving the encroachment, the court will deny the injunction and award damages instead.

2. Damages – FMV for property that was lost

3. HOWEVER, if the cost of removal is not substantial or the interference with the neighbor’s ability to use its property is substantial, removal may be ordered

iv. Intentional encroachments are still governed by the common law view that ana owner can obtain an injunction compelling removal regardless of equity or efficiency.

F. Remedies: 

i. Damages:

1. nominal if no other dam has occurred

2. compensatory – if tres has caused harm to prop. Meas by either

a. fair market value (i.e. timber)

b. subjective loss in value to the owner for loss of property (i.e. no more trees)

c. diminution in value of real estate

d. restoring the property back to what it was before the encroachment

3. Value to defendant – think about as unjust enrichment (restitution)

4. Samson Construction v. Brusowankin (P118)(1958): Trees on appellees lots were destroyed by appellant who bulldozed adjoining land & theirs for homesites. Appellant never had the land staked or surveyed and was negligent as a matter of law, now challenges the meas of dam.

a. Ct must choose b/t FMV and Replacement Cost. 

b. Ask: Was land for personal use or investment? 

c. If it is for personal use, choose replacement costs

d. If it is for investment, choose the lower meas, FMV (dim. in value)

e. Held, Dim in Value/FMV is the measure. Difference in value of the land before & after

f. Value can be of the trees or of a reasonable restoration. Here jury awarded half of what reas estimate was, aff’d.

ii. Injunction
1. if entry by tresspassor is permanent, may bring action for ejectment

2. Relative Hardship Doctrine RS §563 – Maj Rule: If encroachment is innocent, min harm, interference small, & costs of removing a structure substantial, cts will not grant injunction

a. Factors considered:

i. Whether  O acted in good faith when built the structure

ii. whether hardship incurred in removing the structure is disproportionate to the harm caused by the encroachment (mere inconvenience & expense are not sufficient to hold inj relief)

iii. Ask: Does it permanently impair O’s use & enjoyment of prop? If Y, may be removed or compensation ordered

1. If it ends up not being removed, can use threat of injunction to go back & bargain.

iii. Declaratory Judgment – stating his legal rts ag the other pty

G. The “Shack” Privilege:  – State v. Shack (p. 186)(NJ 1971): Went to Tedesco’s land to talk to 2 workers. He stopped them & offered to find migrant worker, but said any legal interview must take place in his presence. Ds declined, they had a right to interview the men in private. ( demanded they leave. They did not & he charges them w/ violating NJ stat on (criminal – diff from CL) trespass after being forbidden by owner.

i. Ct says under st law the ownershsip of real property does not include the right to bar access to gov’t services & hence was no trespass. (Deciding on non-constit grounds gives migrants more rts – could have used first amendment but that would be appealable all the way to S. CT.)

ii. Policy:

1. highly disadvantaged group

2. Cong passed Econ Oppor Act in 1964 to meet their needs & improve living cond

3. are outside mainstream so need positive efforts to reach them, unaware of rights

4. always been held that necessity overrides prop rights

iii. Held, ER cannot interfere w/EE’s privacy, right to enjoy associations customary among our cit, live w/ dignity. 

1. “These rights are too fund to be denied on basis of an interest in real property & too fragile to be left to the unequal bargaining power of the parties”

2. ER may ask a visitor to reasonably ID himself & to state his general purpose if the migrant has not already informed him that the visitor is expected.

II. Trespass to Chattels In Real Space & Cyberspace – 
A. have to show more than trespass to land b/c in theory encounter more trespasses to chattel & could sue all the time if not a strict requirement; must show some injury for recovery under trespass to chattel

B. Intel v. Hamidi: Hamidi was fired, sent lots of emails to current employees, clogging up the server, wasting employees time in opening the emails, etc.  

i. trespass to chattels survives as a way to compel D to pay full value of the thing he has interfered w/

1. if long or severe enough, can sue for Conversion –  a wrongful taking, assumption of ownership, an illegal use, or wrongful detention of chattels

2. Difficulty in bringing trespass to chattel action for unwanted emails: what is the “chattel” here? The email server/server space? Court looks at “damage” and “depriving the user of it for a significant period of time.” 

3. What remedy?  Normally an injunction is not given where money damages would suffice; harm to P’s business reptutaiont can warrant an injunction to enjoin D from sending unsolicited emails.

ii. RS 217 of Torts: trespass to chattels may be committed by intentionally using or intermeddling w/ the chattel in possession of another; actionable if:

1. he dispossesses another, or

2. chattel is impaired in cond, qual or value, or

3. possessor is deprived of use for a substantial amt of time, or

4. bodily harm comes to the possessor

Public Accomodations: the Common Law
I. Most states retain traditional, absolute right to exclude w/o cause & limit the right of reasonable access to innkeepers & common carriers (planes, trains, buses)

A. only innkeepers & common carriers have to provide a reason for excluding

II. Extending the Right of Reasonable Access to All Businesses Open to the Public: Uston v. Resorts Interest’l Hotel, Inc (p. 196)(1982):  Hotel patron excluded from blackjack table b/c his strategy of card counting increased his chance of winning. 

A. Held, the more private property is devoted to public use in pursuit of O’s interest, the more it must accommodate the general public & cannot exclude unreasonably.  Extends right of reasonable access to all business open to the public (change from traditional C/L rule)

B. O could exclude only if dangerous/disorderly.

C. This case disregards the right or reasonable access for amusement proprietors – no longer can arbitrarily eject/exclude any person as long as consistent w/civil rights laws

D. Most persuasive policy for changing the CL: social conditions/values have changed

i. econ transactions were personal then, are anonymous now. Exception was when traveling, depending on kindness of strangers. Now no one knows anyone, should have to let all customers in.

ii. now people do not produce goods themselves, must buy them & buy them from somewhere

Public Accommodations: Statutory Protection

I. Interpreting Statutes
E. look at specific language

F. Look at legislative history

i. turn to legislative history to: 1) avoid absurd result; 2) preventing law from turning on a drafting error; 3) understand the meaning of specialized terms; 4) understand the reas purpose a provision might serve; 5) choosing among several possible reas purposes for land in a politically controversial law (only use 4&5 in certain contexts to promote interp that correspond w/ expectations of those who created the law)

ii. Argument against using legislative history: 1) statute is the law, not floor reports, etc; 2) Constit vests legis power in elected memb, not their staff; 3) Congressional Intent – not the intent of one legislator, just the result of battling interest groups; 4) mks planning one’s conduct according to the law more diff

G. determine the intent of the legislature

H. use canons of stat interp p. 225

III. Ask: 

A. Does D fall w/in the scope of stat?

B. Is the reason D wants to exclude ( one of the reasons under the statute?

C. Is there an overriding law? Is there some state statute that overrides or supplements that common law rule? (See handout on working though multiple level of law legal problems)

IV. Civ Rights Act of 1964 – 

A. Does not apply to: private clubs, establishments not open to the public

B. ( may get inj or declaratory relief, (dam

C. May also bring suit under a state or fed law (in conflict w/ the statute

D. Civ Rts Act of 1866 – all persons have the right to mk & enforce Ks. 

i. SCt has interpreted it to apply to private conduct. Prohibits retail estab from refusing service b/c of race

V. Heart of Atlanta Motel v. U.S.- Court analyzed from Commerce Clause instead of 14th Amendment/Equal Protection perspective; Civil Rights Act limited bases to race, color, religion, and national origin (See Handout on levels of law)

VI. Federal v. State Statutes: State Statutes may go further than federal. Even if same words, may be interpreted to go further. (But fed trumps state if inconsistent)

A. Expressio unius est exclusio alterius is applicable b/c restrictive nature of the stat b/c it enumerates things that are pub accom - Amendment to the Act replaced “general pub” language w/ “nonmembers”

VII. Boy Scouts of Am. v. Dale (WS)(2000): Dale is kicked out oBS for being a homosexual.  Claims that his rights were violated under NJ State’s public accomodation law, which prohibits discrimination based on sexual orientation. BS say homosexual lifestyle is inconsistent w/ its values. Held, applying NJ’s pub accom law to BS violates the BS’ 1st A right of expressive association.

A. Forced membership by gov is unconstit. 

i. BS engage in expressive assoc when inculcate youngsters w/ their values – protected under 1st A.

B. D’s presence as a scoutmaster would interfere w/ BS’s choice not to propound a pt of view

C. Association need not associate for purpose of disseminating a message for their views to be protected

D. 2 dissents:
i. mere inclusion in the group of someone who is homeosexual does not force the group to make a statement about homosexuality.  Souter says that letting someone in who is gay does not force BSA to take position condoning/supporting homosexuality.
ii. Doesn’t like the way Souther examines popularity of the viewpoint – under Souter’s view, what would win? He thinks that if BSA had make it more clear that homosexuality was not allowed, BSA should win, but here they were not clear about their position/rejection of homosexuality being such a big part of being a boy scout
VIII. Fair Use in Copyright Law

A. Copyright Act 
i. § 106 rights are like the trespass law of copyright
ii. §107 provides for fair use – think of it as a privilege, like privileges in trespass (consent, necessity, etc); this section limits copyright owners exclusivity rights; 4 factors:
1. Purpose and character of the use
2. Nature of the copyrighted work
3. Substantiality of the use
4. Market harm
B. Salinger v. Random House – Salinger sought preliminary injunction barring publication of a biography which allegedly copied his copyrighed, unpublished letters.  Court addresses issue of whether biographer’s use of the letters was “fair use” under the Copyright Act.
i. Court applies 4 factors – factor 2: work was unpublished, factor 3: copied letters verbatim!
ii. Published vs. Unpublished – before 1977 this was the big factor in copyright law, now used fixation as the determining factor; published issue still comes up in terms of fair use though
1. Unpublished works: governed by state law, perpetual protection, no fair use
2. Published works: covered by federal law, duraion is life + 70 yrs., includes fair use provision
Rights Incident to Land & Rights/Duties re: Non-Tresspassory Invasions
I. Non-Tresspassory interferences w/ use & enjoyment of prop involve use of one’s own prop in a way that harms the interests of your neighbors
II. Rights as a Landowner: 

A. Right to water flowing near or thru prop

B. Right to control “diffused surface water” (drainage)

C. Right to have lateral & subjacent support for one’s prop

D. Right to air space above one’s prop

E. Right not to have one’s use & enjoyment of the land unreasonably interfered w/
III. Nuisance and Its Relatives: the rights and duties regarding non-trespassory invasions. – on exam be able to (1) determine what kind of invasion it was (2) what test the court will use to choose the winner and (3) determine damages.
A. Introduction
i. Trespassory Flowchart - If we show all the elements and get through the entire flowchart, then there is pretty much going to be liability.

ii. Trespass is one way in which neighbors might come into conflict.  Those conflicts might be resolved by any number of different rules.  

1. D has a privilege and P can not recover – damage without legal redress.

2. D is strictly liable for all injury done – 

a. P has an absolute right not to suffer a particular sort of harm caused by the D’s activity

b. Must prove that D engaged in the activity and that the activity caused the harm.

c. P is entitled to damages to compensate for the harm and possible an injunction ordering D to refrain from the wrongful activity.

3. Reasonableness test that decides on a case by case basis.

a. Extent of harm to P v. social utility

b. Social benefits of D’s activity

c. Overall relative social costs and benefits of conflicting uses

d. Availability of alternative means to mitigate the harm

e. D’s motive

f. Which use was established first.

4. Prior use/prior appropriation/sequence of events

a. Prior appropriation – grants a right to commit the harmful activity to the person who first established her use.

b. Prescription or adverse possession – grants the right only after the use has continued for a substantial period of time, which is determined by statute.

5. Tresspassory and Non-Tresspassory Invasions

a. TRESPASS - An unprivileged physical intrusion onto property possessed by someone.

b. NONTRESSPASSORY – interference with the use and enjoyment of property, involves use of one’s own property in ways that harm the property interests of one’s neighbors.

c. NUISANCE – unreasonable activity or condition on the D’s land that substantially or unreasonably interferes with the P’s use and enjoyment of his land (aka intentional nuisance.)

i. Unintentional nuisance – conduct that would be actionable under rules for negligence and extra-hazardous activity. Strict liability of nuiance (e.g. storing toxic waste on property).

ii. Omissions – majority of courts hold that it is not wrongful to fail to correct a natural condition, though it may be wrongful to fail to abate an artificial one.

6. Differences b/n trespss and nontrespassory invasions:

a. Trespass v. Nuisance: Trespass law concerns physical invasions of land – interest being protected is the plaintiff’s possessory interest in the land. Nuisance concerns the use of one’s own laand that interferes with a neghbor’s use and enjoyment of his property – the interest being protected is the right not to exclusive possession but instead to the quiet enjoyment of the land.  Trespass protection is absolute (at least in theory – have some exceptions for necessity, public use, etc.) while nuisance is not absolute b/c the harm must be substantial and the interference deemed  unreasaonable before nuisance will be found.

b. Nuisance v. Negligence: Negligence law prohibits unreasonable conduct; Nuisance focuses on not whether the conduct was unreasonable but whether the interference is unreasonable (weighing substantiality of harm, benefit to society).  Conduct that is not negligent may still constitute a nuisance.

7. Borland v. Sanders Lead Company – D operated a smelting unit, filtering system was faulty and thus lead particles and sulfoxide deposits accumulated on P’s property.  

a. Under Borland, we have to start looking to the amount of damages that occur when there is no physical invasion.  Before you even get to the trespass flowchart, ask whether trespass was direct or indirect.  If  indirect, to recover under trespass law , you have to show:

i. Injury

ii. reasonable forseeability

b. What hangs on the trespass/nuisance distinction?  What does the Borland case say? Note that trespass and nuisance law protect different property interests (possession vs. use/enjoyment) and are not mutually exclusive.

i. Type of injury test – trespass available only when there is damage to the race (actual property).  (This may only be applicable to indirect trespasses.)  Indirect/direct: if intrusion is direct, actual damages need not be shown for trespss.

ii. Force and Energy test – the object actually has to be emitting energy??  The measurement has to be of the actual mathematical force of the energy, not the content of it??  Intensity v. Aesthetic.

iii. Dimensional Test – still used on other jurisdictions, just not used in this case in AL.  If the intruding agent could be seen by the naked eye, the intrusion is trespass. If can’t be seen, it is considered indirect and less substantial and is therefore a nuisance.
B. Liability
i. ELEMENTS OF NUISANCE

1. Overview

a. Intentional

b. Nontrespassory

c. Unreasonable

d. substantial interference

e. with the use and enjoyment of P’s land

2. INTENTIONAL INTERFERENCE

a. Restatement § 825 – a person’s conduct is deemed intentional if either:

i. he acts for the purpose of causing harm

ii. he knows that the harm is resulting or is substantially certain  to result from his conduct

b. Unintentional exception – sometimes unintentional conduct is actionable if the act is negligent, reckless, or abnormally dangerous – strict liability.

3. UNREASONABLE INTERFERENCE

a. Traditional Approach

i. most states follow the pre-Rest. approach

ii. reasonableness is = to serious injury to P

iii. multi-factor test (consider factors):

1. Character of the neighborhood

2. Nature of the wrongful conduct

3. Proximity to P’s land

4. Frequency, continuity, duration

5. Nature and extent of resulting injury

Restatement 2d of Torts – Private Nuisance: the Elements of Liability

Academic view of what is Reasonable (courts don’t follow it) –  RS §826(a)

Rights Perspective   --------------------------------------------------------------------
Social Utility Perspective 

(Law & Econ, Coase)

	RS §829A – Gravity vs Utility – Severe Harm

- looks at (s conduct

- utility does not matter, too severe

- upholds rights of property O
	RS §826 (b)
	RS §826(a)

	unreas intentional invasion if:

1)  the harm is serious, AND 
	unreas if:

b) harm is serious, AND
	unreas if:

a) gravity of the harm outweighs utility of conduct

	2) greater than the other should have to bear w/o compensation
	& finan burden of compensating would (put D out of business
	


IX. Measuring the Gravity of the Harm: RS §827

A. $ damages – extent of the harm involved;

B. character of the harm involved;

C. social value that the law attaches to the type of use or enjoyment;

D. sutiability of the particular use or enjoyment invaded to the character of the locality; AND

E. the burden on the person harmed of avoiding the harm

X. Determining Unreasonableness: Radiation - Page Cty Appliance Ctr v. Honeywell (p. 325)(1984): ITT leased computer md by Honeywell (ITT’s cross-cl for indemnification) that leaked radiation & interfered w/ the quality of the reception of TVs in (’s store. Tr ct jury awarded dam to ( & ITT indemnity ag Honeywell. Held, remanded for new trial for jury determination of whether use was unusually sensitive.

A. computer emissions were “nuisance per accidens” – a lawful activity conducted in such a manner as to be unlawful

B. Test: reasonableness of conducting it in the manner, place & circum 

C. Std: normal person in a particular locality

D. Factors to be weighed: 

i. Priority of occupation

ii. utility of conduct

iii. gravity of harm

iv. unreasonableness

A. use of TV is not such a “sensitive use” of prop – everyone has them; there is no “eggshell skull doctrine” in nuisance law (doesn’t protect hypersensitive persons)

B. A person found to be nus may be liable even though they used the highest degree of care, do not have to be negligent

XI. Rejection of Pure Social Utility Approach - Jost v. Dairyland Power Coop (P135)(1969): Power plant emitted sulfur dioxide gas – killed trees, injured crops, farmers sue for dim in land value.

A. Nusiance does not depend on the amt of care used, but rather the degree of danger existing even with the best of care

B. Ct properly excluded evidence of utility b/c if allowed it one could prove that if one’s conduct is useful, could condemn (’s property & escape liability.

C. Held, injuries caused by air pollution & other nuisance must be compensated irrespective of the utility of the offending conduct as compared to the injury.

XII. Jost result led to drafting of RS §826 of Torts

XIII. Defenses: many affirmative def may be raised, the most sig is that of assumption of the risk
A. Most often applies in zoning cases, where ( has purchased prop w/ advance knowledge of the risk (
i. said to have “come to the nuisance” (More likely to be upheld as a def if D’s act is suitable for the location)

B. Modern tendency is to treat this as one factor in eval the reasonableness of D’s conduct
II. Balancing Test: Boomer v. Atlantic Cement Co. Inc. (P144)(1970): D operated a cement plant & neighboring land brought action for dam & injunction for injuries from smoke, vibration, dirt. 

A. Held, the new NY rule will be that will only grant an injunction where there is a great disparity b/t the effect of the injunction and effect of the nuisance (here cost of shutting down the plant would put D out of business, this cost is much greater than the damages to P). Grant permanent damages instead.

B. Total dam to (’s prop is small compared to the value of D’s operation

C. Ct rejects old rule that where a nus is found & where there has been any substantial damage, the inj is granted
D. grants damages – one time payment for past, present damages;  but reserve cause of action for future damages (will have to resue for later damages)
E. Courts in general are split on this issue
F. Before this case, P could get an injunction or nothing; after this, it is possible to get damages
G. Dissent, Maj’s holding license of a continuing wrong. 
i. No public benefit, only private profit. Should push D to find new technology b/c they knew (s lived in the area & knew what the probable conseq of their actions would be.
III. Remedies
A. No Remedy – P is not entitled to a remedy if: 

i. Harm to P is not substantial (§ 829(a))

ii. Imposition of damages would put D out of business, protecting this is more important than preventing harm to P (§ 826 (b)

iii. D’s conduct causes more social good than harm (§ 829 (a))

B. Injunction – Balancing Test

i. Traditional rule – reflected in absolutist approach (any property owner is free to enjoy landn free of nuisance), D’s conduct is irrelevant

ii. Modern Approach – no automatic right to injunction; employ balancing test

1. reaonableness of (D’s) conduct

2. Substantiality of harm to P

iii. 3 types: 1) stop conduct completely and right now, 2) partially stop – confine to certain times of day, etc., 3) delayed injunction – give D time to modify conduct, find way to minimize interference

C. Purchased Injunction

i. Court issues an injunction against D but requires P to compensate D for cost of compliance 

ii. D’s conduct causes more harm than good but it would be fair to impose the costs of D’s moving or shutting down on P – could happen when P is direct cause of problem such as developing residential land

iii. Ex: Developer bought land next to dairy farm and build homes; smell of cows created nuisance; though P “came to the nuisance” is beneficial to promote development so court granted injunction but required that P pay for D to move his farm.

D. Damages

i. P can get damages and no injunction if D’s conduct is reasonable but harm to P is so substantial that if would be unfair to burden P without compensation for D’s conduct

ii. Compensatory damages turns on whether nuisance is temporary or permanent

1. Permanent damages – all damages, present, past, and future (no future right of action)

2. Temporary – P only gets damages for past harm (retrospective damages); may bring successive suits for future damages; Damages equal the diminished value of the property plus any special damages

iii. D is still free to commit the harm (b/c no injunction)

Light & Air 
I. Ancient Lights Rule: Only in England was there a right to light & air, not here. It was necess then, no artificial light. Own the land up to heaven.

II. No Right to Light & Air in U.S. –  (w/out express agreement)

A. Exception: spite fence rule (if erected solely out of malice for neighbor, then he may receive inj)

B. Rationale for Rejecting (see Prah op):

i. right of landowners to use land as wished

ii. promote development of the US

iii. sunlight was only an aesthetic value, not a necessity

III. Rejection of the Nuisance Doctrine: No Easements for Light & Air: Fontainebleau Hotel Corp v. 4525 Inc (p. 336)(1959):  Interloc app fr an order temp enjoining the F. from continuing to construct a 14-story addition to hotel. Eden Roc objects, saying it will interfere w/ their light & air easements – in winter shadow would be over their pool. Also too close to the ocean. Affect room rates. Eden contends it was malicious for purpose of injuring them.

A. Held, there will be liability for one exception, malicious interference. 

i. If Eden Roc could prove there was no other purpose for the structure, it would be malicious. But, they cannot prove it here so no cause of action. Dismissed.

ii. Court found that where a structure serves some useful and beenficial purpose, even if erected partly for spite, there is no cause of action for nuisance; here the court was reluctant to assess the parties’ motivations – so if there is some beneficial purpose, don’t look at motivation

IV. Minority Rule: Prah v. Maretti (p. 357)(1982): Issue: Whether O of solar-heated house states a claim when he asserts that his neighbor’s proposed construction of a residence interferes w/ his access to sun? Held, yes.

A. Under Eng CL ancient lights doctrine, could acquire a negative prescriptive easement to prevent adjoining landowner from obstructing access to light - Rejected in this ctry, except spite fence rule

B. Court rejects the rationales for using land as one wishes b/c (earlier rationale for abolishing doctrine of ancient lights doesn’t really apply anymore):

i. Society has increasingly regulated private land for general welfare

ii. Solar energy has value to modern society

iii. need for easy/rapid development is not as great today

C. Held, rev’d for ct to consider under private nusiance law – flexible, does not mean that it will/must be found a nuisance in all cases - ( must still prove the elements

D. Dissent, feels ( could have avoided situation by:

i. locating house in diff place

ii. solar power of questionable econ value, not mass produced

iii. private, not public benefit here

iv. solar heating system is a sensitive use

ZONING
I. Zoning came to the forefront in the 1920s, cities filling w/ immigrants. Progressive movement started. SCt resisted such legislation as min wage, hour limits for bakers (Lochner)

A. US Department of Commerce passed Std Zone Enabling Act – model act intended for st to pass to enable their municipalities to zone

II. Zoning enabling acts: States delegate power to individ municipalities in acts that define scope & procedures

A. 2 types of regulation:
i. Use zoning - divide into districts and regulate types of uses w/in each district; uses form a pyramidal structure – cumulative, with most restrictive at the top
ii. Area zoning – size of lots, height of buildings, set back req
B. Municipality must generally have a plan for the whole; idea is to avoid nuisances before they arise

C. Amendments are allowed, intended to allow flexibility

D. Governing body (city council) has the power to adopt a local law governing land use called a zoning ordinance or “by law”
E. Argu against it – say change is not in accord w/ the long term plan

F. Also delegates power to a zoning board to grant exceptions: 

i. Variance – permit to develop in a way that otherwise violates the ord.

ii. Special exception – permits to develop in ways th are conditionally auth by the zoning ord – must estab that certain circum are present

III. Limits on the local zoning power:

A. takings clause – 

i. prohibits local gov fr enfocing land restrict that go too far w/o adequate justification unless O is given just compensation

B. 1st A –

i. prohibits certain reg that interfere w/ freedom of speech – ex: not enforce ord that unreas banned all signs on res prop

C. Fed stat – Fair Housing Act, etc

D. may appeal decision to the courts, or if that fails, persuade city to change ordinance

IV. Criticisms of zoning (seeds were planted with Euclid):

A. notion of exclusion – 

i. excluding those not wealthy enough to live there, etc

B. anti-free mkt creates monopolies – 

i. developers play the zoning game, buy prop under restrictive cov. & get it changed   

C. parochialism
i. b/c it is local gov they protect own interest to the exclusion of the entire state’s

V. Historical Bkground: Dim in Value – PA Coal v. Mahon – (J. Holmes, 1923)(p. 657) ( sued to prevent D from mining under their prop in so as to remove subjacent supp & cause subsidence of homes. ( had K w/ mining co but a subsequent state statute said must operate in a manner as to not disturb support.  Case presented conflict b/n public powers and private property rights.

A. Held, SCT – statute exceeded the legit scope of the police power by wrongfully infringing on protected prop rts. Regulation was a tking for the coal co & they should be compensated

B. Extent of pub interest is limited b/c statute normally does not apply, not a matter of pub safety which could be accomp by notice VS. extent of the taking is great – would abol the mineral estate

C. Gov could hardly go on if it had to pay for every change in the general law

D. Dissent, Brandeis – regulation was merely prohibiting a “noxious use” & did not req comp

E. May no longer be a valid result – where st is acting to prevent harm to the public, cts will be reluctant to invalidate the taking.

VI. There is a Legit Public Purpose -Village of Euclid – SCT (P168): 6-3 decision; Village was developing to the E&W. Ord restricts the use of the land in Q for 1 & 2 family dwellings, at certain distances from the street & lot lines. Commercial uses are not allowed yet, would be most profitable. Ord now depress the value of the land & potential buyers. Held, not a just taking  (trial court discussed issue from perspective of economic liberty – said that it was a takaing w/out compensation and was really for the purpose of gentrification)

A. Issue: Does this ord bear a suff relation to so-called state interests in health, safety, morals & gen welfare? (means-end test)

B. Scope of potential injury: record shows normal & reas expected use is for trade/ commercial purposes

C. Ordinance is facially constitutional because it regulates (potentially) nuisance-like impacts:

i. height of the buildings impor for fire safety

ii. segregation of bus & trade from residences – prevent blights, disease, vermin

iii. segregation of single family homes from apts – mk it sound like oil refinery to suggest that not that far fr nus law

D. Held, rev’d – does not decide constitutionality at this time. Ordinance served a legit purpose and thus does not unconstitutionally deprive the ( of protected property rights under the 14th A. even though the decrease in mkt value of the land was substantial.  Court held that the zoning ordinance was reasonably related to legitimate public purposes.

VII. 2 yrs later in Nectow v. City of Cambridge – Vacant lot bisected by new zoning ord. SCt held a stat impermissibly infringed on const protected prop rts  - pub purpose did not warrant its imposition, no substantial relation to pub health, safety or morals promoted by ord. Invasion of (’s prop right was severe.

The Takings Clause & Just Compensation 
I. Fifth A – “nor shall private prop be taken for public use w/o just compensation”; 3 issues in this clause

A. Whether the gov’t is liable for some action (does the action amount to a “taking”

B. If there is a taking, what is the measure of damages (just compensation)

C. When is injunctive relef available (pinned on phrase “public use”) – If there is no public use, can get an injunction and the gov’t cannot take property

D. Takings clause bridges police power and eminent domain

i. Police power encompasses power of state gov’ts to pass legislation regulating private conduct to protect the public health, welfare, and safety – when state takes property as exercise of police power, it is damnun absque injuria (damage without legal redress)

ii. Eminent domain is the power of the states to take or “condemn” private property, pay just compensation to the owner, and transfer the property to some use designed to further the public welfare.

iii. Takings clause addresses when a taking of property goes beyond the police power such that compensation is necessary. 3 elements: a) a taking b) for public use c) without just compensation.

II. Ask:
A. Is it a public use? if yes, gov has the power to take it.

B. Does it substantially advance legit gov interest test: rationally related to a conceivable gov purpose?

C. Preventing Owners from causing unreasonable harm VS. attempting to extract a benefit fr. owners to redistribute:
i. Is the burden one that individ prop O should have to bear as a member of society, or should the obligation be shared by taxpayers as a whole?

ii. Euclid, appropriate for state to regulate property rights to prevent persons from causing harm to others

D. Is compensation required? 3 factor Hodel balancing test, use when st merely prescribes how O may use property:

i. econ impact of the regulation – diminution in value of the property

ii. extent of interference with reasonable investment-backed expectations

iii. character of the gov action 

1. if merely regulating in manner consistent w/ police power, no comp need be paid

2. legit interest – preserving environ or landmarks, res zoning

E. Landmarks - Penn Central Trans Co v. City of NY (p. 1253)(1978): City dec Penn station a historic monument, pursuant to statute. Meant O had to maintain the outward face. O wanted to build a skyscraper on top of it, city said no. ( said being denied their return on investment. Held, no taking.

i. Court looks at:

1. Character of the taking: physicial invasion/appropriation vs. use restriction

2. Economic impact/diminution in value

3. Distribution of burden – “average reciprocity of advantage;” in zoning laws, while some individual parcels end up more burdened than others, the laws are applied across the board and disadvantages from one aspect of law are offset by benefits conferred by another; with takings, burden is place on only a few properties

4. Harm/benefit

ii. SCT said  not a total economic loss – retained transferrable rights (can build addition on one of their other properties), could still continue investment expectations did not deprive of all economically viable use, legislation was designed to protect public interest from private prop O’s from harming vital resource

iii. Municipality did not have to pay Full market value, just enough compensation to make it a reasonable return

III. Per Se Takings, automatic taking (no balancing) for: 

A. Permanent Physical Invasions
i. Loretto, (permanent) phsyical occupatino of the land is a taking without regard to public interest it may serve; includes placing some object permanently on property

ii. But, remember shopping centers have to allow public on for handing out lit (Pruneyard Shopping Center) b/c they are already open to the public, doesn’t conflict with RIBE

B. Denial of Economically Viable Use (Lucas): 

i. Prohibiting building of any structure on (’s land is probab suff to deny all econ viable

ii. Exception: compensation not req if prohibited activity would constitute a nuisance/prevention of harm under st law & is not a taking

1. ex: zoning prohib steel mill in middle of residential neighborhood is probably ok

iii. very narrow category – can always find someone who will be willing to pay something for the land

1. just b/c (’s particular use of the land is banned will (be enough to mk the reg a taking, still free to convert to other uses

C. Extinguishing Core Prop Rts – less accepted & less well-defined – completely abolishing the right to pass on fee simple property at death constitutes a taking. 

IV. Econ Viable Use – Lucas v. SC Coastal Council (p. 1234)(1992): ( is developer, bought land by ocean. At that time required to get a permit to build if it was critical land. Was not under that statute but became so under subsequent legis. ( sued saying it was a taking of his prop w/o just compensation. Tr ct says land is now of zero value. ( argues issue is “as applied” to him, not overall validity of legis. Held, rev’d remanded
A. Rule: For regulation to be a taking, it must deprive the owner of all economically beneficial or productive use of the land; BUT to avoid takings liability, the gov’t must show that the right to engage in the particular use was not part of the owner’s bundle of rights at time of purchase, i.e. -

i. if conduct is a nuisance, then it is not a taking even if it eliminates all economically beneficial use of the land – but burden is on the gov’t to show that the conduct/action in question was not part of the original bundle of property rights

B. Issue 1: what is econ viable use? When O is called upon to sacrifice all econ beneficial uses of land – it is a taking

i. Where state seeks to uphold regulation depriving land of all econ use, may resist giving comp only if the prescribed interests were not part of the title to begin with

ii. Court’s “total takings” inquiry involves analysis of degree of harm to public lands and resources or adjacent private property posed by claimant’s proposed acitivyt, the social value of that actitvit and suitability to the locality, and realtive ease with which the harm can be avoided 

C. Issue 2: Denominator Q:  How to carve up land to see if has been a deprivation of econ use?
i. territorial division

1. look at it as of the time reg was passed vs. now; perhaps O has already gotten some use out of the land

ii. bundle of rights 

1. when start separating mineral, land rights, maybe it does change the econ viability

D. Issue 3: Rules that Inhere in Retitle – if the rules when you bought the property were that you couldn’t do something, just b/c it is now codified (not just CL anymore) will (be a taking b/c no change

i. many cts since Lucas have thought that if CL & legislation were in existence at time ( purchased prop, so if purchased after the act, no claim

ii. denial of compensation can only occur when the gov’ts proscribed use was in place prior to possession by the owner

E. there is distinction b/t harm-preventing & benefit-conferring – court says this distinction is subjective, not of any value – “difficult if not impossible to discern on an objective-free basis”

F. Blackmun dissent, “Ct launches a missile to kill a mouse” – can enjoy other benefits of ownership like picknicking;

G. Stevens’ dissent: debate over measuring economic impact – “all economic use” does this mean 100%? 100% of what?

More likely to be exercise of police power
 <--------------------------------------->  More likely to be a taking
No compensation required







Compensation required
	Regulation of property use (other than forced invasion)
	Forced physical invasion of prop (Loretto)

	Protect community from harm or response to externalities of own’s conduct – nus. exception
	Extraction of benefit for community good

	Designed to achieve an reciprocity of advantage
	Forced redist. of bargained-for contractual rights

	Imposes an opportunity loss (Penn) – intended to mk but not yet invested in
	Great diminution of value (most impor factor)

	Change in law should have been anticipated such that O’s reliance was unreasonable
	Interfering w/ vested rights

	Owner retains viable use of land – look at what is left
	Otherwise interfered w/ present rights (not future!)


Interference with reasonable investment-backed expecations:

More likely to be exercise of police power
 <--------------------------------------->  More likely to be a taking
	Imposes an opportunity loss (prevents a future but not a present investment)
	A citizen has already invested substantially in reasonable reliance of an existing statutory/regulatory scheme

	Owners reliance on the continuation of prior law was unreasonable
	It interferes with vested rights (revocation of a previously approved building permit)

	
	Interferes with an existing present use of the property




V. Low Req for what Constitutes Public Use – HI Housing Auth v. Midkiff (p. 1296)(1984): J. O’C – HI land trusts – Land Reform Act auth HHA to hold a hearing for 1/2 of eligible tenants or 25 whatever is less, to determine if public purposes will be served by letting it designate some or all of the lots in the tract for acquisition. After compensation is set for the owner, HHA may sell the titles for FS ownership & may lend them $ to do so.  (s filed suit asking that the Act be declared unconst & enforcement be enjoined.

A. Fed cts req only a:

i. “rational relationship” to a

ii. “conceivable public purpose” for there to be a public use
iii. gets rid of physical use test (before, gov’t had to actually physically use the taken property)

B. deferential to the legis, don’t even have to state the purpose – cts will infer

C. purpose here: break up oligopoly, create more private land

D. Held, HI act is const, Peop of HI have attempted to get the mkt functioning again. Does not have to be compensated b/c there is a rational relation to a conceivable public purpose

VI. Transfer to Private Corp - Poletown Neig Council v. City of Detroit (p. 1301)(1981): Can municipality condemn private prop for transfer to private corp, GM, to build a plant, when the private pty is a main beneficiary?

A. Condemnation is permitted. Held, That a private pty will receive benefit is incidental. There is a pub purpose- bolstering of economy

VII. No Suff Restriction to Find Pub Use: Vicksburg v. CN Thomas (P198)(1994): City had plan to open waterfront for devel. Casino submitted proposal & City acquired private land. Was going to compensate ( under eminent domain. He filed motion to dismiss City’s petition for pub tking & order to condemn.  Held, tr ct did not err when concluded City did not seek to take Thomas’ prop for a public purpose. Aff’d

A. Tr ct held that there was no plan for the land, concerned that it was up to the casino how to use the land – not suff for pub use.

B. Issue: whether there is a pub use is a jud Q w/o re: to the legis assertions that the use is public

C. Purported public purpose must be direct. Failed to show prov in K that ensure prop will be used for gaming or other related estab open to pub. Only limit is 30 yr revisionary interest w/ the City. 

D. pub use must be paramount not incidental to the private use/benefit

VIII. Just Comp & Personal Loss – Almota Farmers Elevator & Warehouse v. U.S.: Almota had unbroken succession of leases; gov’t buys out lease; Gov’t argues that measure of damages is limited to FMV of legal rights posessed by Almota in the lease possessed at time of taking; Almota argued for compensation for additional value based on expectation that lease would be renewed.  Argument structured centered on structures/improvements on land in expectation of lease renewals. Court concludes that gov’t is required to pay what a reasonable buyer would pay – includes value of structures and expectation of renewal.  Plaintiff should be no better nor worse off than if seeling to a private buyer.

IX. Replacement Cost v. FMV as Meas of Just Comp: US v. 564.54 Acres of Land, More or Less (p. 1291)(1979): Gov condemns Lutheran camps to acquire for a public rec project. Gov offered to pay FMV, resp rejected & wanted cost of developing equiv land for new facilities b/c their current K had grandfather cl.

A. FMV is relatively objective meas. Held, loss of community benefit (warrant treating camp diff

B. Basic rule is FMV: Exceptions – 

i. when FMV (avail for piece of prop. Ex: roads/sewers have mkt data

ii. when FMV would result in manifest injustice

C. Differences when US is a pty (public pty) vs. private pties only:

i. in private setting, can award replacement costs if we can show there was a personal use

ii. cannot get inj ag pub entity under fed C, perhaps under state C

iii. it is pt of the “burden of common ownership” that we take our O rts knowing that if prop is needed for pub use, will give up for FMV

iv. Econ argu: if req to pay replacement costs may be situ where it prevents an eff transaction b/c we cannot capture the value

Law of Servitudes – Public Regulation of Private Arrangements Restricting Use of Land 

Includes: licenses, easements, profits, real covenants, & equitable servitudes

5 issues:

A. How are they created? Formalities? – written, representations in ads, long-standing informal agree; otherwise, by grant?

B. How do we interpret? Jurisdictional presumptions, parole ev (legis hist), canons of construction, effectuate intent of pties, pub policy

C. What limits on free of K are there? What agree will the law not let us into? Is it void as ag pub policy?  If a grant is void, do we read it as if it created the valid point that seemed to be intended?

D. What are the relations b/n parties with interests? Do the restrictions/benefits run w/ the land?

E. How do the interest terminate?

Licenses

I. Def: right to use the licensor’s land that is revocable at the will of the licensor.  Not considered to be an interest in land (personal privilege, temporary in nature), express or implied, oral or written

A. Exceptions (revocable became non-revocable):

i. Easements by Estoppel - law based

1. O grants licensee right to invest in improving the prop or otherwise induces the licensee to act in reas reliance on the license. (See, Holbrook). 2 scenarios:

a. oral easements - recog of ease by estoppel enforces presumed intent of pties, despite failure to comply w/ formalities

b. irrevocable licenses – use is permissive & begins as revocable, yet cts protect interest of licensee in relying on relation w/ licensor – (Holbrook, Rase)

2. last as long as needed to protect your investment

3. an exception to Stat of Frauds

ii. Constructive Trust – equitable idea

1. in order to prevent unjust enrichment of the legal title holder, such person is deemed to hold title as trustee when 1 pty has been wrongly deprived

2. ct is more likely to set a time period w/ construc trusts

3. may see more construc trusts when the investment made is to the O’s prop against which this is being enforced

B. Requirements for ease by estoppel/constructive trust:

i. investment in reliance on a license, AND

ii. either actual permission or tacit approval/acquiescence

II. Policy: want to encourage informal trust b/c neighbors

III. Can be created orally. Can be implied.

A. Cannot be inherited or devised at will. Die w/ licensor. Also, Ends if try to transfer.

i. Ex: if look like doors are open for biz – ABP, students at class, movie theater

IV. License that can never be easements, even if created in writing:

i. ticket to pub spectacle

ii. right to use a parking lot

V. Easements by Estoppel: Irrevocable licenses – Holbrook v. Taylor (p. 384)(1976): (s gave Ds permission to use road when building their house. ( gave them permission to widen it, put in a culvert & gravel. (dispute until ( decided to get in writing to secure him from any respon if anyone should get hurt on the road. ( put a cable across the road to prevent access by Ds

A. Held, the license may not be revoked

i. Erected improvements at a considerable expense, maintained road, constructed a residence all w/ the tacit approval of appellants. 

B. When do revocable licenses harden into irrevocable licenses (easements by estoppel)?

i. Initial agreement

1.  Parties intend to create easement, but Statute of Frauds

2. Parties intend to create a revocable license

ii. License investment (value to licensee lost if terminated)

1. on servient land (servient = burdened)

2. off servient land

iii. Licensor knows or should have known of intestment

1. silence

2. tacit consent

3. express consent

iv. consent w/warning of revocability

C. Note that if there were no way onto the Taylors’ property other than the path granted by the Holbrooks, Taylors could get an easement by necessity

VI. Constructive Trusts: Irrevocable licenses - Rase v. Castle Mtn Ranch (p. 385)(1981) – O allowed friends & family of ranch hands to build summer cabins on lake. He was was interested in the water. Eventually created “license agreements” w/ a termination prov, but said would not enforce it, and never did. Not supposed to transfer the rights to the cabins by wills, etc, but the cabin owners did & he knew it & did nothing. Sold ranch to D, who requested he terminate the cabin owners. He refused, D bought anyway. New O tried to terminate. O of cabins filed interloc & perm inj relief in the Dist ct & to quiet title.

A. Dist ct found a constructive trust ( orig O allowed improvements, license agree were a formality, allowed purchase of homes, never his intention to terminate all people’s interests. Just wanted to be able to get rid of undesirables & elim A/P claims.

i. Held, cabin O may continue to occupy until Dec 1987 at which time licenses will terminate or may become prop of new own w/o payment. Also have option of paying the cabin own for the improvements

A. O tries to use PE rule & Stat of Frauds – exception to parole ev rule applies here – it is admissible to show that what appears on its face is a valid, binding K, is in fact no such thing

B. Statute – provides exception to stat of frauds for any trust arising or being extinguished by implication or operation of law
Easements
I. Irrevocable & usu permanent rights to enter or control prop possessed by another; non-possessory right to use the land of another

A. May be willed/transferred
B. Can be: 

i. Affirmative – 

1. granting auth to nonO to enter prop for specific purpose (aff. easements) or perform some act on her own land (aff covenants)

a. profit – rts to remove obj from real prop (like gas, coal, etc)

ii. Negative – 

1. rights to restrict the use of property owned by another – agree of land used for condos, shopping centers, etc – rare

2. limited to: right to lateral support of land, right to prevent both light & air being blocked, right to prevent interference w/ flow of an artificial stream, solar, conservation, historic preservation – usually created by statute

II. Appurtenant vs. Easements in Gross – 

A. Ask: is the benefit conferred only accrued to one in possession of a particular parcel of land? 

i. If yes, is appurtenant.

ii. Must have a dominant and a servient parcel (for in gross, only have servient parcel)

B. Appurtenant – one which benefits its holders in the use of a certain piece of land

i. Presumption is in favor of appurtenant easements when in doubt

1. rationale is to prevent dom est fr having prob in the future; and protect servient b/c only so many peop can use the easement

ii. Prop burdened by an easement = servient estate/ tenement

iii. Prop benefited = dominant estate/tenement

iv. Transfer - passes w/ the land

v. Divisibility – only as the dominant tenement is divided

vi. Green v. Lupo (p. 415)(1982): (s owned tract, sold N pt to Ds, who requested a deed release to a sm section of N tract to allow financing for a home. ( agreed in ret for promise of an easement on the bottom 30 ft of the N tract. Agreed in writing. (s devel their pt into mobile home pk, tenants used the easement for motorcycles. When Ds got title, refused to formally grant the ease & placed logs along land. Held, rev’d & remanded to devise reas restrictions so no danger

1. pivotal issue is whether lang was ambig – are terms uncertain or have more than 1 meaning?

a. where land of K is ambig, as it is here, parol ev allowed to give effect to intentions, circum, construction of doc.

2. tr ct found ease was granted for ingress, egress & util purposes – was intended to gain access to land to build a house ( appurtenant

3. servient own is allowed to place reas restraints to avoid a greater burden than orig contemplated – motorcycles are a dangerous nus, but cannot be totally banned as a means of transportation

C. Easements in Gross – benefit not tied to particular piece of land, personal to the owner. Not favored. 2 types:

i. commercial easement
1. Ex: utility easements – transferable 

ii. personal easements – not transferable
1. Ex: birdwatching

III. Circumstances under which burden runs w/ the land:

A. if it is in writing, AND

i. must be recorded

ii. is satisfied even if not included in subseq deeds

B. the orig grantor intended it to be so, AND

i. may be clearly stated or implied if ambig

C. subsequent owners of the subservient estate had notice of the easement at time of purchase, either by:

i. actual notice

ii. visible signs that a reas buyer would investigate put own on inquiry

iii. if it is recorded & in the chain of title = constructive notice

IV. Circumstances under which benefit runs w/ the land:

A. Ask “Is the easement owned by the person to whom it was originally granted or by whomever happens to own the parcel of land it was intended to benefit?

B. Determine which it is by looking at the intent of the grantor.

V. Ways to Create: 

A. Express grant – must be in writing to be enforceable, exceptions:

B. By estoppel (irrevocable license)

C. Implication, as pt of a land transfer

i. By prior use

ii. By Necessity, to prevent a parcel from being landlocked

       C.  Prescription, similar to obtaining a possessory est by A/P (minus exclusivity requirement)

VI. Express Easements

A. deed/will – must meet Statute of Frauds (a writing, signed by O of servient est, recording act applied)

i. a license is generally created if these req are (met

B. O may convey land to another & reserve an easement for himself by conveying to a 3d pty

i. O ( B, who conveys to A, reserving an easement for O

C. Effects Associates v. Cohen: Cohen asked Effects to create footage for actino sequences in a film.  Effects offered to prepare 7 shots. Cohen agree orally but they did not discuss who would own the copyright to the footage.  Cohen was unhappy with the footage (explosion scenes) and paid only half the agreed amount but still used the footage.  Effects sues for rest of contract price and copyright infringement. 

i. Agreement not in writing which contradicts Copyright Act; was informal industry custom that agreements weren’t written out; thus, copyright was not transferred to Cohen

ii. Rights granted weren’t exclusive b/c agreement was not in writing; but Effects did impliedly grant nonexclusive license (intended for Cohen to use the footage)

1. Note: you can have an oral nonrevocable nonexclusive license in copyright context but cannot have an oral nonrevocable easeement in real property

VII. Implied Easements

A. Easements Implied From Prior Use: 3 elements:

i. previous common ownership & severance of the parcels

1. must sell & retain part, or sell pts simultaneously (thus, ease in gross cannot be created by implication)

2. Severance*  - never going to have an easement implied from prior use without a serverance meaning that the land of the two parties in conflict was once owned by one person and then split up

ii. During common ownership, use of one part (future servient estate) for the benefit of another part (the future dominant estate)

1. the use was apparent,

2. permanent, AND

3. continuous
iii. the easement is reasonably necessary for the enjoyment of the land

1. means something more than mere convenience
iv. Granite Properties Ltd Prop v. Manns (p. 396)(1987): ( sought to enjoin D fr interfering w/ right to use driveway at bk of a shopping ctr & another providing ingress & egresss to an apt complex. ( owned all land then sold part to D, who tried to stop them fr using the driveways. D knew at time of purchase that ( used the driveways.

1. when circum such as apparent prior use supp inference of pties intentions, the required extent of the claimed easement’s necessity will be less than when the necessity is the only circum

2. Here, space b/t apts was inadequate to build driveway, safety concerns & unreas to make the trucks turn around behind the shopping ctr or unload thru the front doors. Implied easement aff’d

3. Easement by reservation – Grantor intends to retain an interest in the prop conveyed to the B, absolute necessity req., Disfavored VS.
4. Easement by grant – Grantor grants B an interest over land retained by her, the dominant estate is thus attached to an easement by grant. Only reasonable necessity (not absolute necessity) req.

B. Easements by Necessity
i. show land is landlocked
ii. must be absolutely necessary
iii. must have at one time a common O who severed the prop

iv. Duration: only so long as the necessity exists

v. Policy: effectuate intent of grantor, promote efficient utilization of prop. Cts conflict over which wins when the policies conflict. Finn op vs. primacy of grantor’s intent

vi. Preventing landlocked - Finn v. Williams (p. 403)(1941): D inherited land fr person who granted 40 acres to (s. Only egress/ingress to hwy & to mkt to sell produce/livestock was to the N of (’s prop. D decided to stop letting ( thru there. Used to be other means of access thru lands of strangers but these were private roads & now closed.

1. Established prin – when O of land conveys a parcel wh has no outlet to a hwy except over the remaining lands of the grantor or over the land of strangers, a way by necessity exists over the remaining lands of grantor.

C. Easements by prescription – equiv of A/P in easements. 

i. SOL must have run fr time O gains a cause of action

1. light & air cannot be gained by prescription

ii. use must be adverse to rts of servient tenement, but does not have to be exclu

iii. open & notorious

iv. continuous & uninterrupted – attitude of non-subordination

VIII. Scope: When determining the scope of the easement, ask:

A. What was intent of grantor? 

i. Look at what rts she kept/gave away

B. Whether the use put unreas burden on servient not contemplated by grantor?

i. use of motorcycles is foreseeable, but limited & regulated

C. Whether the easement can be subdivided?
i. extension of a use is usually prohibited

ii. appurtenant may be subdivided

iii. easements in gross – if nonexclusive, nonapportionable. When exclusive (grantor no right to use w/ grantee) is apportionable

D. Scope/Appurtenant Ease - Cox v. Glenbrook Co (p. 420)(1962): ( want dec judgment as to scope & extent of right of way known as the Quill easement fr a st hwy to the prop. D runs a family resort. ( wanted to widen the back road & subdivide their land for houses. 

i. Held, when pties haven’t said anyth about scope or changes in the use of the ease, we will only allow those changes that do not create an undue burden on the servient est

ii. the Area is restricted to that at the time of grant

iii. attempt to widen the road is inconsistent w/ intent of pties at time of easement

E. Divisibility: Henley v. Continental Cablevision – Trustees gave utility companies easement to string cables across property and maintain cable; Utility company gave license to t.v. company to string another cable and plaintiff sued

i. Issue: Do the original recipients of easement have power to transfer their rights to another party? 

ii. Court looks at burden on the plaintiff, scope of use, divisibility – divisibility is the big issue here

1. If easement in gross is exclusive, owner gives up all rights to grantee, and easement is divisible

2. If not exclusive, easement is not divisible

iii. Here, the easement was exclusive, so the owner of the easement has the right to subdivide, limited only by imposition of undue burden

iv. Note: Brauneis discussed issue of whether the tv cable installation was within the scope of the original easement which was limited to electrical and telephone wires – he thinks it exceeds scope. Court held that it didn’t – just another form of communication.

	
	Scope
	Transferability
	Divisibility



	APPURTENANT


	Type of use

Intensity (Undue Burden Standard)

Dominant Tenemant

Area
	With Dominant Tenement 
	With Dominant Tenement

	IN GROSS


	
	Traditional: Not transferrable

Modern: Distinction between

Commercial (transferrable) and Personal (non-transferrable) Easements
	If Exlusive, then is Divisible

If Nonexclusive, then Nondivisible


IX. Termination of Easements, They last forever except if terminated by:

A. Estoppel

B. Prescription
i. open, notoriously blocking

C. End of Necessity - natural expiration 

i. ex: purpose no longer applies

D. Release 

i. agreement in writing/or if orig grant was only for a certain time

E. Merger – when holder of servient becomes owner of dominant

F. Abandonment 

i. words alone or mistake as to the location of the easement are insuff

ii. can be instantaneously abandoned

            Rights


              Social Utility Argu


           Formal  Realizability Argu
	For
	· right to use land as they wish

· why should we allow licensor to abuse trust of neighbor 

· unjust enrichment


	· encourages people to find loopholes & get around formal term of deal

· distrust inc. transaction costs so want to encour trust

·  licensee in ease by estoppel/implication by existing use case are likely to value the ease more than the servient tenant
	· requires case by case anal - to force them to jump thru hoops frustrates the pties intent

	Against
	· should be allowed to rely on written explicit terms of the deal

·  why do you have to give up something that you did not give away? wasn’t it the licensee’s issue to bargain for it
	· isn’t it true that clear rules about who own prop rts encour bargaining?

· inc. transaction costs if not clear rules

· aren’t we discouraging peop to grant revocable licenses by doc of easements by estoppel – isn’t it useful to have revocable licenses?
	· clear rules promote fairness & effectuation of pties’ intent in the long run 

· (Ex: trains leaving on time vs. waiting a few min for late peops)  


COVENANTS
I. Generally, means a promise that may under some circumstances run with the land. Allows for legal, rather than equitable promises – relief is $damages

A. Exception: equitable servitudes – remedy is inj or specific perform

Real Covenants

I. INTRODUCTION

A. O makes K promise & can be enforced by anyone who purchases some interest from the promisee –  can be made permanent; Note that real covenant theory applies to some party other than the original promisor/promisee – if not we would just apply contract law

B. Many restrictions on creation, easier to terminate than easements

i. by Release, Estoppel, Prescription, Merger, Abandonment
C. Covenants that are of overly burdensome/insubstantial benefit can be wiped out by:

i. doctrine of changed conditions, or

ii. undue hardship

II. Why do we need Real Covenant Doctrine – What can’t you do with an easement:

A. No easements to take affirmative actiton.  

B. Negative easements limited to 3 types: lateral support, light & air, natural flow of water; Courts were reluctant

Requirements
Will always have at least 3 pties:

Orig Promisee



Orig Promisor







Subseq. takes title from 


Subseq. takes title from 

For Benefit to be Binding 


For Burden to be Binding

	1. Must be in writing

 
	1. Must be in writing 

	2. Intent to Run w. the Land -  is there something that shows pties intended it to be enforceable by an assignee
	2. Intent to Run w/ the Land - is there something in this case that shows grantor intended the burden would run from her to subsequent?  Consider language of instrument, jurisdictional presumptions, parole evidence

	3. Touch & concern promisee’s land
	3. Notice – Recording Acts

- actual, inquiry, or constructive notice

	4. Relaxed, “vertical privity” (sometimes not always req) privity in sense that assignee who succeeds promisor’s entire est is gen (req
	4. Horizontal Privity – relation b/t orig promisee & promisor. What other relationship is needed to supp this covenant? 3 interp.

· must have Landlord/Tenant relation (most restrictive) (only lasts as long as the lease)

· “Mutual Interest” (Whitinsville Plaza, easement gets it over the horiz privity req) – are other cases where 2 pties have interest in the same piece of land & so should allow it there too; as long as either the orig promisee or promisor is O of ease & other of the servient ten, cov is ok
· Grantor/Grantee: should be some other relation b/t the pties & the fact that one pty is a grantor & other is a grantee w/ some interest in land is enough to satisfy the horiz privity req (have turned a substantive relation into a formality – just need 2 transactions – I grant land to you & you grant it back to me – at end of the day it is the same, no longer substantive) still need the promises in the deed
A(B   B(A (deed has restrictions attached)

	
	5. Touch & Concern promisor’s land – 2 part analysis: a) Requires the covenant have sosmething to do with the use of the land or be connected w/enjoyment of land, and b) requires the covenant affect the market value of the land (increase the value of the benefitted land or decrease the value of the burdened land)

	
	6. Vertical Privity – Relationship b/n original covenant party and her succesor in interest/subsequent owner of parcel; For strict vertical privity, subsequent purchaser must own same estate in land as original promisor at time of promise

	
	7. Benefit runs with the land (covenants in gross are prohibited)


III. Requirements for Cov to Run w/ the land:

A. Cov is in writing
i. restriction must be in the writing that transfers the prop interest or a prior recorded doc
1. (like a declaration or “plat” by a developer)

ii. Cts differ as to whether they will apply oral or promises not written in the right type of doc – some use estoppel theory

B. Party to be bound (burdened) had notice of the restriction when she purchased the prop:

i. actual notice
ii. inquiry notice – 
1. if any cond of the promise indicated that the prop was burdened by a covenant (usually in context of affirmative easement)
iii. constructive notice – a reas purchaser should check records off
C. grantor intended the restriction to run w/ the land & bind future; usu held to be the intent of grantor if includes lang of:

i. the cov is md to the grantor/grantee & their heirs or assignees AND/OR

ii. it is intended to bind future owners

D. restriction touches & concerns both the dominant & servient estate
i. 2 pt test:

1. the thing affected the quality, value or mode of enjoying the property interest conveyed

2. to affect the market value of the land – increased the benefited land or decreased the burdened or both; Kotseas court looked for NET GAIN
ii. the benefit can run even though the burden is in gross. But, only some states allow the burden to run if the benefit does not

E. privity of estate exists b/t orig pties & their successors; need BOTH:
i. Vertical privity –relation b/t orig pties & successors
1. promisor & his successor in interest must succeed to the entire estate in time (FS) if the burden is to run; 

2. promisee & his successor must have certain relationship for benefit to run (can be enforced by anyone who has taken possession of the promisee’s prop & has acquired some portion of promisee’s estate

3. ex that do not work: 

a. successors in interest who have an estate of lesser duration that the prior owner (ex: landlord-tenant) and

b. neighbors who are intended beneficiaries of the covenants but are not successor Os or possessors of the parcels owned by the covenanting pties

4. prior O must not retain future interest in the prop when they transfer it

ii. Horizontal privity – vendor/purchaser relation b/t original covenanting parties – 

1. to ensure the burden is outweighed by the benefit to land, the cts historically insisted the parties have some interest in the same parcel simultaneously or consecutively.

a. In English common law, courts required lessor/lessee relationship; were concerned about having burdens tied to land forever so limited to lease situtaionts so there was a definite end to promise (no “dead hand” problem) and have mutual interest in land with landlord holding future interest and tenant holding present interest

b. Mass. ct – look at mutual interest, deoesn’t have to be specifically landlord/tenant relationship

c. Majority of US courts relax requirement even further – only relationship required is that of grantor/grantee (changing requirement from substantive to formal b/c you can manufacture grantor/grantee r’ship)

2. ones that do not work are agree b/t 

a. neighbors that are not part of a simultaneous conveyance, and 

b. agree b/t grantors/grantees that are not made at the same time as the conveyance of property interest burdened/benefited by the covenant

i. but note that horizontal privity can be manufactured – parties sell property to each other and then immediately sell it back with the covenant included

IV. Covenant Not to Compete & Runs W/ the Land-  Whitinsville Plaza v. Kotseas (p. 437)(Mass. 1979): D conveyed land to 4 individuals as trustees, deed set forth numerous restrictions & covenants for developing a shopping ctr running w/ the land. D bought it from them & leased part of the land to CVS which would violate the anti-competition restrictions. ( brought suit against D for injinction prohibiting use of the land in violation of the restrictions & for damages. Also sued CVS for tortious interference.

A. overruled J. Holmes’ Norcross analysis

B. a covenant not to compete does touch & concern the land
C. Here, CVS does not meet strict vertical privity req – only had a leasehold; so case should been an equitable servitude case
D. Plaza developed a business at considerable expense & in reliance on the contractually obtained limit of competition
E. Held, reasonable covenant against competition may be considered to run w/ the land when they serve a purpose of facilitating orderly & harmonious development for commercial use & is reasonably limited in time & space & consonant w/ public interest 

V. Notice - Tulk v. Moxhay – P212 (1848): ( owned houses & ground at Leicester Sq – sold to Elms & deed contained cov for Elms heirs that they would maintain the grounds, railing, garden. D’s purchase deed did not have the cov but he had notice of the orig. ( filed for inj b/c D wanted to change charac of the sq.

A. Why are the restrictions in the deed not enforceable as easements? Looks like an affirmative, appurtenant easement but part one of the agreement required an affirmative act which is not allowed (maintenance and repair of the garden)

B. Court applies real covenant theory but this requires landlord/tenant r’shipwhich is missing so court gets rid of this requirement, still retains notice req. (In US this would have been enforceable as real covenant) – creates equitable servitude

i. Goes to court in equity; fair to enforce covenant b/c Moxhay had notice (it was in the deed)
VI. Touch & Concern – key is to look for NET GAIN
VII. Subdivisions: Implied Reciprocal Servitudes & Third Party Beneficiaries – An Equitable Servitude

A. Implied Reciprocal Negative Servitudes – 

i. If a prior purchaser acquires his land in expectation that he will be entitled to the benefit of subsequently created servitudes, there is immediately created an implied reciprocal servitude against the developer’s remaining land.  Privity and notice requirements are relaxed 
ii. Developed to deal with probs of enforcing mutual covenants in residential subdiv. Answer to these probs was common scheme doctrine:

iii. Common scheme
1. Def: Cov restricting the land would be mut enforceable among all owners if the properties were all intended to be pt of a common or general plan. 

a. applied to each owner b/c it was intent of grantor/developer & b/c reliance of buyers on it

2. Can be shown by:

a. presence of restrictions in all or most deeds

b. observance of O’s of sim develop of their land & conformity

c. lang stating the restrict are intended to run w/ the land

d. recording of a declaration stating intent to be mut enforceable

3. Sanborn v. McClean (P223)(1925): D owns house in subdiv, started to erect a gas station. Enjoined. Rich residential neigh, (s say D’s lot is subj to a recip neg easement. D argues no ease appears in the deed& purchased w/o notice of it. 

a. Note: radical decision – imposed restrictive cov on entire neigh when only cov were included in only 53/91 deeds

b. If the O of 2 or more lots sells 1 w/ restrictions of benefit to the land retained, the servitude becomes mutual. 

c. Here for 30 yrs common purpose has been residential

d. Held, considering the charac of all the obvious lots, he was put on inquiry, could not avoid noticing the uniform character. No gas station.

iv. Third-Party Beneficiary Doctrine:
1. allows K promises to be enforced by someone for whose benefit the promise was made even though the promise was not made to him

Equitable Servitudes
I. Developed to relax the 4 req of real cov.

II. Inadequacy of legal remedies for breach of a building restrict led to Tulk v. Moxhay where ct granted ( an inj even though cov was (enforceable at law.

A. relied primarily on unjust enrichment theory & if allowed assignee to tk free of the restriction, would deprive ( of what he bargained for/interfere w/ the K

III. Terminating Cov & Equitable Servitudes: 
A. In addition to:
i. Release – lang in the instrument
ii. Estoppel

iii. Prescription – open & notorious violation
iv. Merger

v. Abandonment - ( has tolerated violations of covenant by other restricted parcels
These are avail for equitable serv, more than real cov:

vi. Changed Circumstances – most commonly asserted defense, when conditions of the neighborhood have so changed that the intended benefits of the restriction cannot be obtained to a susbstantial degree-continuation of the restriction would be of no substantial benefit

vii. Aquiescence – ( has tolerated previous violations

viii. Unclean Hands - ( has violated stat himself

ix. Laches – if cov has been ignored/breached for substan per of time, ct may find the unexcused delay in enforcing prompted investment in reliance that no one would object – enforcing would be unconscionable at this point
x. Undue Hardship – court only consider relative hardship to the parties in deciding whether the P will receive an injunction or other equitable relief
xi. Marketable title Acts – many st have statutes that terminate restrictive cov if they are not re-recorded after period of time
B. Changed Circum: Cov will (be enforced if cond have changed so dramatically that the enforcement will (longer be of substantial benefit to the dom est (RS §564)

i. may also apply when the substan changes have occurred outside the restricted subdiv, if the changes have affected every  lot (radical change occurred that effectively destroys the objectives of the cov)

ii. CL Changed Conditions - El Di v. Town of Bethany Beach (p. 505)(1984): ( want prelim inj prohibiting D from using the alcohol license the Town granted. Currently people brown bag it, as they do at other restaurants around there. Originally, the town was founded as a Christian resort, but no more. Now only 15% of town subj to the restrictive covenants. 

1. Ct will not enforce restrictive covenants when a fund change has occurred in the character of the neighborhood (as evidenced here by the frequent brown-bagging practice)

2. Would only subvert the public interest in controlling liquor consumption to grant injunction

C. Relative/Undue Hardship Doctrine – 

i. Cov will not be enforced if the harm caused by enforcement (to the servient estate) will be greater by a considerable magnitude than the benefit to the owner of the dominant estate

Estates In Land
I. Def: an interest in land which has 2 charac: 1) it is or may become “possessory;” and 2) it is meas in terms of duration, distinguished by the time it ends; created by sale, lease, will, or trust; every 

II. Servitudes vs. Estates in Land
A. Servitudes are used to control what is done with real property in the future; remedy is injunction or damages

B. Future interests are used to control who will own real property in the future by defining ways to divide up property interests over time; remedy for violation of restrictions is forfeiture of ownership of property

III. Issues in Estates in Land System
A. What are the allowed estates/future interests – have a finite number of them

B. What is the correct language to create a certain type of interest

C. How do we interpret ambiguous conveyances (can either use jurisdictional presumptions or look at extrinsic evidence)

D. How do we invalidate conveyances – Rule against Unreasonable Restraints on Alienation, Rule against Perpetuities

E. How do we implement invalid convyeances?

IV. Policy Concerns:

A. Dead Hand Control – liberty & efficiency: struggle for control by current, future or prior Os

i. handled in law of coven & equitable servitudes by doctrines of changed circum & undue hardship

B. Hierarchy & equality – 

i. Concern that land ownership will be concentrated in the hands of a few (landed aristocracy, creation of dynasties)

ii. poss by imposing restraints on alienation & use, Os will have the wanted/unwanted effect of concentrating own in certain groups

iii. want to decentralize power via the mkt

iv. don’t want family dynasties

Present Interests (PI)


Fee Simple (Absolute) – Right to possess land that extends indefinitely into the future

C. Inheritable: Own has right to possess & use the property, right to sell it or give it away, right to devise it by will or leave it to his heirs; must complete property interest in one can create

i. intestacy statutes – state statute provide inheritability chain (tells who property goes to if no will)

D. no corresponding/associated future interest

E. Conveyance: 3 ways

i. O to A

ii. O to A & her heirs

iii. O to A in fee simple (absolute) [best]

V. Defeasible Fees: Fee can be defeated, possession interest can be terminated when specified event occurs

A. fee simple determinable: future interest with automatic transfer to grantor

i. Present interest automatically terminates at a certain event
ii. O retains possibility of reverter
iii. Common func: is to 

1. prevent the prop from being put to a certain use

iv. Language to create: 

a. so long as, until, while, unless

b. “To A in fee simple determinable so long as…the back to O in possibility of reverter.” [best]

B. FS subject to a condition subsequent- future interest with transfer to grantor on her assertion

i. Present interest terminates on O’s assertion of her interst

ii. O retains right of entry; transfer is not automatic, termination of A’s interest is at the discretion of O

iii. Preferred when doubt about whether a FS determinable or cond subseq is established

1. Ct wants to minimize forfeitures

iv. Language to create:

1. on condition, provided that, but if

2. “To A in fee simple subject to condition subsequent but if A…then reverts to O as a right of reentry.” [best]

C. FS subject to an executory limitation – future interest in third party
i. Present interest terminates with automatic transfer at the occurrence of some event
ii. Future interest in third party (not the grantor) who has an executory interest

iii. Language to create:

1. until (or unless, so long as) … then to…

2. but if …, then to…

II. Life Estate

A. Interest held for the life of designated individual
B. Language to create:

i. “To A for life”

C. Future interest:
i. in the grantor: reversion
ii. in third person: remainder
1. vested remainders
a. absolutely vested remainders

i. interest in persons who are identifiable at the time of the initial conveyance, and

ii.  no conditions/contingencies upon taking possession

b. vested remainder subject to open
i.  may be divided among persons born in the future

c. vested remainder subject to divestment
i. may be destroyed by event that occurs after the original conveyance (may be functionally equiv to some contingent remainders)

2. contingent remainders

a. condition precedent, OR

i. “then to D only if he graduates”

b. unascertained person

3. NOTE: contingent remainders can vest before becoming possessory (future interest exists as soon as it is created but may not become possessory (ever); thus the condition can occur or person come into existence such that the interest vests but party does not yet take possession

4. life estate per autre vitre – measured by life of one other than the estate holder - “for the life of another” - If life estate own A, sells to B, he gets what A had, an estate for the life of A

a. Language: to A for the life of B, & then to C in FS

D. Doctrine of Worthier Title – Many states interpret “O to A for life, remainder in heirs of O” as “O to A for life, remainder in O” – 

i. rule of construction nowadays – presume O wanted a right of reversion not a remainder

E. Rule in Shelley’s Case – converts remainder in grantee’s heirs to a remainder in the grantee

i. since A owns the life estate & the remainder, 2 are merged into a fee simple

ii. O to A for life, remainder to A’s heirs becomes “O to A for life, remainder in A” which becomes “O to A in FSA”

iii. Makes it more likely land will pass by descent, rather than will or conveyance – prevented avoidance of feudal taxes

iv. Abolished in maj of states

v. Can be avoided by drafting – can create a leasehold for fixed term rather than a life est like 100 years

III. Fee Tail – estate whose purpose is to keep the property in a family 

A. “O to A & heirs of his body”

B. abolished in US – only recognized in 4 states

IV. Ambiguous Conveyances  -

A. Cts first seek to implement intent of grantor

B. When unclear, turn to pub policy 

i. attempt to further the free use & alienability of prop by a presumption against finding a future interest (against forfeitures, presumption ag. loss of prop by the current own)

C. Presumptions:

i. As b/t a covenant & mere precatory language (a statement of purpose not intended to be legally binding), presumption is against the covenant

ii. As b/t a covenant or a future interest, presump is against the future interest

iii. As b/t FS determinable or a FS subj to a cond subsequent, FS subj to cond subseq is preferred b/c current interest is not automatically forfeited

iv. As b/t life estate or FS, FS is preferred

D. Policy for presuming against forfeitures: 

i. promotes interest of current own in controlling property

ii. giving them more freedom as economic condition & society evolves

iii. promotes social interest in deregulating economic activity to allow property owner to shift property to more valuable uses

iv. may further grantor’s intent b/c presumably intended to give away any interest she has & would be clear if wanted future interest

E. On the other hand, Enforcing the conditions of the original conveyance by requiring forfeiture promotes 

i. interest of grantor in controlling future use 

ii. security in neighboring property owner

F. Presumption against Forfeitures: Wood v. Bd of Cty Comm. (p. 550)(1988): Woods sold land to county for hospital. Now contend that the deed created a FS subject to a condition subsequent with a right of reversion in them or a FS determinable. Held, Woods retained no interest in the land.  Cty built & operated a hospital until 1984 when it sold it to a private co.

i. Several ways court could have interpreted the conveyance

1. FSA subject to promise enforceable as real covenant or equitable servitude: have original parties so really only contract law would apply, not servitudes; also benefit is personal/doesn’t run with land

2. FS Determinable: Woods would retain a possibility of reverter

3. FS subj to cond sub: Woods retain right of entry

4. FSA, Woods retain nothing

ii. deed here does not clearly state intent of grantors to convey a FS determinable – no event stated; does not state a time for which hosp must be operated - shows intent not to convey FS determinable

iii. Same reasoning applies to the FS subj to a cond subsequent  - language of the deed did not show grantor’s intent to create a discretionary power to destroy the estate conveyed
iv. Court determines that the Woods conveyed a FSA – language in conveyance is precatory (no binding legal effect)
v. Ct here wants to prevent forfeitures so in case of ambiguity presume FSA
G. Cathedral of the Incarnation v. Garden City
H. Edwards v. Bradley
Estates in land are distinguished by the time in which they end


Potentially infinite in duration?






Yes




No



Fee Simple



measured by life?














Yes


No







Life Estate

Leasehold






Defeasible??






Yes



No



Future Interest in 


Absolute



grantor?




[nondefeasible]


Yes



No

Automatic Transfer?

Subject to an Executory interest


Yes, 


No

Determinable 

Subject to 

Estate


Condition Subsequent.
(Have to do something for it to be terminated).
* Fill in gaps with the grantor. Revert back to grantor if no one named.

Future Interests (FI)

I. 4 things to remember about FI:

A. character of future interest (as grantor or grantee side) is fixed at time of conveyance
i. To A for life, then back to O – life est to A, reversion to O

ii. To A for life, then to B – reversion still

B. To determine the character of remainders as either vested or contingent have to know facts about the world in addition to the conveyance

i. To A for life, & then to B if B turns 16. If he is already 16 at the time of the conveyence, cond precedent already satisfied so is vested remainder. 

A. remainders can change from contingent to vested after the time of the conveyance (but not from reversionary to remainders b/c charac as grantee or grantor side is fixed as of time of conveyance)

i. remember either subj to cond precedent OR person is unascertained. If cond happens, or person becomes ascertained, then it becomes vested

ii. changes when uncertainty is resolved & the vesting is diff then when it becomes possessory

B. Distinction b/t a contingent remainder in a nondefeasible estate and a vested remainder in a defeasible estate
i. To A for life, then to B if B reaches 25, otherwise to C. 

1. B gets a contingent remainder in fee simple absolute. C’s interest is contingent remainder b/c depends upon wh B reaches 25, or possibly an executory limitation. B&C are alt. possibilities.

ii. In many circum no practical diff except a contingent remainder in fee simple absol is subject to rule of perpetuities while vested isn’t.

Remember: Describe estate beginning & end.
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Rule Against Unreasonable Restraints on Alienation
I. Remember also applies to real covenants & equitable servitudes; but not mere use restraints

II. Strong presumption that O may transfer their interests & restrictions on the ability to do so are strictly regulated & often invalid

III. Modern View – void only if unreasonable in the interests of the pties

IV. Policy: 

A. promote eff by allowing prop to shift to most valued use.  Encour active mgt

B. promote liberty by freeing current Os fr undue restrictions by past Os

C. promote equality by promoting dispersal of own & preventing racial restrictions

V. O’s Motivations for placing restraints on alienation:

A. econ motivation – i.e. developers

B. personal/familial motivation

C. self-paternalism – control yourself in the future (Horse Pond)

D. intergenerational justice – issue of dead hand control. Give = oppor to ea generation to express their will

VI. 3 types of total restraints on alienation:

A. Disabling- directly forbids the O fr transferring her interest

i. remedy sought is declaration that selling pty continues to own the prop, don’t recognize sale  - so if O gives to A with a disabling restraint, and then A sells to B, that sale is not recognized and A continues to own the property
B. Promissory – cov by which the grantee promises not to alienate his interest in the prop 
i. remedy is damages for breach of contract
C. Forfeiture – a future interest will vest if O attempts to transfer her interest in the property 
i. remedy sought is forefeiture of the interest to the beneficiary of the restriction (the future interest holder)
VI. Life Estates - Most cts uphold total restraints on alienation of life estates when they are in form of forfeiture or promissory restraints. Restraints on life estates are looked on more leniently b/c the restraint has a time limit (lifetime of A), life estates have limited marketability already, if there is a future interest holder (B) then we know who is going to get the land (so don’t have concern about not being able to find someone to bargain with)

VII. Partial Restraints may be ok: may actually increase marketability

A. last for limited period of time

B. limit transfer of property to certain persons or prohibit transfer to certain persons

C. require approval of sale by grantor or by neighbor (ex: condo)

D. grant a right of first refusal or preemptive rights to a part group or person

VIII. Note: conveyances requiring grantor’s approval are generally void; also, full/total restraints are generally deemed to be void

IX. RS Prop 2d  - 3 distinctions to be made:
A. Disabling VS. (Forfeiture, Promissory) distinction

B. Long-term VS. Short-term estates distinction

C. Absolute (total) VS. partial distinction

i. RS def of total restraints is more expansive & captures more restraints than Singer’s definition

ii. Singer’s def of total restraint - one that would make transfer impossible during the entire term of the interest

iii. RS – a restraint that would make transfer of any kind impossible during some period of time, however brief, after creation of the restraint

Total/Partial  

RS View of Validity of Restraints on Alienability

	Invalid under 

§4.1(1)                   Must     

                         overcome    

                      presumption

                        §4.1(2)
	Invalid


             Valid if Reasonable
	Treated the same as Forfeiture Restraints

	Invalid §4.1(1) 

                                 Must 

                          overcome 

                      presumption

                       §4.1(2)
	Valid §4.2(1)
	Treated the same as Forfeiture Restraints § 4.3





Disabling


Forfeiture


Promissory

FS (or very long leasehold)

Life Est or Ord Leasehold

See A190 for actual limits
Reasonableness factors under §4/2 – Validity of Forfeiture Restraint
a – restraint is limited in duration

b – restraint is limited to allow a substan variety of types of transfers to be employed

c – restraint is limited as to # of persons to whom transfer is prohibited

d – restraint is such that it tends to inc the value of prop involved

e – restraint is imposed upon an interest that is not otherwise readily marketable (ex of not readily marketable inetrest – easments, co-ownership rights)

f – restraint is imposed upon prop that is not readily mktable

X. RS View of Preemtive Rights/Right of 1st Refusal – 

A. must be exercised in relatively short amt of time & Price is mkt price

XI. Repugnant to the Fee: Direct Restraints on Alienation
A. Disabling Restraint: Riste v. E WA Bible Camp (p. 561)(1980): D owns land on lake, part was subdiv & sold only to those who agreed to subscribe to the religion. (s parents contracted for 2 lots, upon death he tried to sell contrary to the restrictions. Two restrictions on property: 1) no residents shall do anything in conflict with Assemblies of God, 2) Property will not be resold to anyone without the approval of the SELLER. Held, void as repugnant to the nature of an estate in fee – fee simple estate carries with it certain powers like power to sell your estate.

i. note there is an exception for reasonable restraints that are justified by legit interest (like due sale clause in real estate mortgages)

B. Note: Disabling restraints are disfavored b/c if A wants to get rid of land but there is a disabling restraint, then she is stuck with the land.  With other restraints (prom, forf) there is transfer allowed, land goes back to somebody with no restraints on it or the sale is allowed and damages are paid; also no way to contract around a disabling restraint – with forfeiture restrain you can bargain with future interest holder to convey his interest to you but not so with disabling interest (there is no future interest holder)

C. NW Real Estate v. Serio p. 567 – deed said high cl residential neigh.

i. Q: whether the restraint is void as being repugnant to the granted estate. Held, yes – deed said needed permission of grantor to sell/rent. 

ii. Dissent – restraint upon alienation seems intended merely to give developer control of the charac of the neigh & to insure return on his capital. Nothing ag the pub interest b/t no pub gain in removal or diminution of this deterring danger

D. Void Only if Unreasonable - Horse Pond Fish & Game Club v Cormier p. 569 - (, club that owned prop. Conveyed deed to 2 memb who that same day conveyed it bk to ( w/ restrictions – cannot alienate land or build w/o permission of 100% of memb. Area surrounding club gets developed over the couple decades. ( registered as a charitable trust. Entered agree to swap property w/ another group. D lives on land adjacent & is a member. He voted against the deal. ( filed bill in equity to declare deed void as an unreasonable restraint on alienation. Ct found invalid b/c unlimited in duration & no worthwhile purpose. Rev’d & remanded

i. Held, B/c all restraints on alienation are contrary to the policy of free of alienation, to be enforceable they must be reasonable in view of the interest of the parties

ii. restraints on sale/etc may be valid for charities

iii. Yet a sale by charity may be ok if, due to unforeseen circum, sale is necess & in the best interest of the charity

E. 3 Reason to impose restraints on alienation:

i. Encourage donations (as in the case of restrictions on property given to charities) (Horse Pond – but not really)

ii. Cooridinating land use and development

iii. Createding or supporting a community (Riste)

F. First Sale Doctrine in Copyright Law
i. Bobbs-Merrill v. Straus: Bobbs-Merrill is the publisher of novel and own copyright to it; attempts to place restraint on resale of books with notice on back of book saying it couldn’t be sold at retail for less than $1.  90% of the books published were purchased by wholesale dealers (not bound b/c not retail) who then sold some of them to D – D resold books for $.89.  Court looks to Copyright Statute which grants exclusive rights – holds that once you have sold a copy to the first purchaser and they have paid what you asked, you cannot place further conditions that will persist after the first purchaser.

1. Can’t sue for breach of contract b/c no privity between copyright holder and purchasers after the first.  Have to sue under copyright infringement – this “first sale doctrine” is a defense to that suit.

2. No covenants running with the property under copyright law, only allow restrictions as a matter of contract (as distinguished from real property)

ii. First sale doctrine – after 1st sale, copyrt holder has no control over the occurrence or cond of further sales of it.

1. a statutory rule but finds origin in CL aversion to limiting alienation of personal prop b/c it may fairly be said that copyrt holder has rec’d his reward for its use

iii. Bobbs-Merrill codified in Copyright Act § 109

1. contains an exception for computer programs and sound recordings forbidding reantal without authorization from the author

a. Concern about copying – this is the real danager of copyright infringement

b. Doesn’t apply to movies (VHS, DVD) – people aren’t likely to use (watch) a movie repeatedly like they do with music, comp software

Rule Against Perpetuities: Rule against overly long contingencies

“No interest is good unless it must vest, if at all, no later than 21 yrs after the death of some life in being at the creation of the interest.”

Paraphrase: An interest is invalid unless it can be said, with absolute certainty, that it will either vest or fail before the end of the period equal to: (1) a life in existence at the time the interest is created, plus (2) an additional 21 years.

I. Policy: 

A. limiting dead hand control – promotes free transfer of property in the marketplace by limiting creation of future interest

II. “No interest”
A. RAP applies only to grantee-side interests with contingences (contingent remainders, executory interests, vested remainders subject to open)

B. All FI in the Grantor are exempt from RAP:

i. Reversions

ii. rights of entry (following defeasible fees)

iii. possibility of reverter (following life est & leaseholds)

iv. Some st have statutory cutoffs for poss of reverter & rts of entry

1. to evade by drafting:  would 1) convey FS determinable to A, retaining a poss of reverter. 2) Then would convey her poss of reverter to B.

2. OR grantor could transfer FSA to B, & then B could transfer FS determinable to A. Since B’s interest is poss of reverter rather than an exec interest, it is immune from RAP

v. For this reason some states cut off interest in grantor following defeasible fees if the cond does not occur w/in stated time after initial conveyance

C. Future Interests that are subject to RAP: 

i. executory interest & 

ii. contingent remainders & 

iii. vested remainders subject to open (uncertain b/c class not closed yet)

III. “Is good”
A. If interest is void, strike that part of the provision.

IV. “Unless it must vest or fail”
A. Must – RAP is a rule of proof, so have to prove with certainty that the uncertainty causing the interest to be classified as contingenct will be resolved within the perpetuities period

B. Vest or fail – Uncertainty can be resolved either be the condition being satisfied or becoming impossible to satisfy

V. “Within 21 years after some life in being at the creation of the interest”
A. At the creation of the interest – the reference point; 

i. Interests created by “inter vivos”conveyances are created when the conveyance is delivered

ii. Interests created by will are created at the death of the testator

B. A life in being – someone who is alive at the time of the creation of the interest

C. Within 21 years after – adds 21 additional years to perpetuities period – allows grantor to include her children that are minors at the time of creation

VI. RAP is a rule of proof, so at the time the interest was created we must be able to prove the condition that causes the contingency will be resolved in the time period

A. Some juris modify this rule thru Wait & See test/Second Look
i. do not assess at the beginning of conveyance term

ii. wait until end of the period to see if contingency was resolved

iii. in some form has been adopted in maj of st, either in trad form or Uniform Statutory RAP

VII. Cy Pres Doctrine/Equitable Reformation – if conveyance contains age limit greater than 21, ct may reduce the age if this will validate the future interest

VIII. Marketable Title Acts – req. FI be re-recorded periodically to remain valid/enforceable

A. often chall on grounds that constitute a tking w/o comp

IX. Uniform Statutory RAP  – would validate FI that otherwise violate trad RAP if the interest vests at any time w/in 90 yrs of the date of its creation.

A. applies wait & see doctine for interest that violate the trad rule but limites perpetuities per to 90 yrs

B. 23 states have adopted some version of the stat
C. exempts most commercial transactions, applying only to donative transfers
Applying the Rule Against Perpetuities
RAP sets max time that can pass b/t moment a contingent future interest is created & moment that interest ether fails or vests.



Step 1: identify each interest created by the conveyance

And whether the RAP applies to any

Ask: is the future interest an 

Executory interest, 

Contingent remainder or

Vested remainder subject to open?










Yes, apply RAP
















No, RAP (apply

Step 2:

Identify & state the contingency 

Step 3: determine whether the contingency is a “personal” or “nonpersonal” one

Personal:





Adminstrative/Nonpersonal- unrelated to a particular 

birth death identity achievements of a person

individ or group of people







if N or Administrative, ask whether the resolution of the contingency is 

if Y- find all determining lives & 



certain w/n 21 yrs?

chec for validating life





Are the determining lives


     

If Y- interest is valid under RAP  
If N – erase that part fr 

“lives in being at creation of the interest? 






conveyance


If Y it is a validating life &
If No validating life

 is valid under RAP

Savings clause – used in trusts mostly to terminate the trust & distribute the assets at the expiration of measuring lives plus 21 yrs

Scope of Rule Against Perpetuities
ii. SCt– the first sale doc applies in importation context

1. Policy: not going to let copyrt holder exert influ over 2d, 3d 4th sale

II. Options to Purchase

A. Generally subject to RAP

i. If no time limit, violates the RAP & are void
ii. Under wait & see test, if granted the option to a corp the time is 21 yrs
B. Rule – Generally not subj to RAP if it is part of a lease & is exercisable during the leaseterm. For it not to be subject to RAP:

i. must be appurtenant –

1.  benefit of the option/Ownership of the option must be tied to interest in neighboring prop & must transfer w/ that

ii. option has to be for at mkt value, matching the terms of another offer

iii. terms must otherwise be reasonable, right cannot extend for to long after the offer has been rec’d

C. Options In Gross: Cent DE Cty Auth v. Greyhound (p. 602)(1991) – ( operated a sewage plant. Deed was conveyed FS est subj to restrictive cov saying land should only be used for pub purposes. Right of repurchase in Baldwin Locomotive. After 26 yrs ( brought action to quiet title & have pub use/ ownership/repurchase restrictions decclared void as ag the RAP. 

i. Tr ct: (violate RAP –FS interest subj to a cond subsequent creates a PI in grantor. 

ii. Sup ct said restriction is an option to purchase, ( an interest subj to cond subseq. Since allowed for possibility to vest later than 21 yrs after a life in being violated RAP. However (invalid on pub pol grounds – 

iii. Q1: option to repurchase? Y 

1. Option to repurchase is the preferred construc b/c want to further policy of RAP – it is subj to the rule b/c not vested est

a. Ct uses the Covenants are preferred over conditions construction
iv. Q2: Wh the RAP (apply b/c of policy? No, RAP does apply

1. Repurchase option is void b/c policy want to promote

a. keeping prop in the mkt

b. improvements

c. adapting land to needs of community

v. Held, a grantor side option to purchase is subject to the RAP.

vi. Note: Ct seems to leave open the poss that you could create a traditional poss of reverter/right of entry that is triggered by the cessation of public purpose & payment by grantor.

1. ex: “to A so long as land is used for pub purpose & Baldwin has not paid $5500” – not subj to RAP

D. Leasehold – Texaco v. Samowitz (p. 606)(1990): Q of Validity of option to purchase real prop in long-term comm lease. ( brought action for specific perform of contract subj to renewal after 15 yrs or purchase. Dur 2d renewal ( gave notce of its exercise of option to purchase. D ref to trans prop saying (vest w/in time span mandated by RAP – 

i. Tr Ct says it did vest in proper time per b/c the court looks at it as needing to be exercised in one of the 5 year renewal periods

ii. SCt of CT disagrees – would be too uncertain to promote the creation of all these increments

iii. Q: Do options in long-term leases fall w/in the jurisdiction of RAP?

1. Policy: option coupled w/ long term lease promotes improvements & mktability
a. inc. incentives of leaseholder to mk improvements b/c can decide to buy it

iv. (extend the RAP b/c inconsis w/ 2d look doctrine  adopted by legis (interests subj to the RAP may be validated by occur of events subseq to the creation of the interest)

v. Held an option to purchase in a commercial lease is valid if must be exercised w/in lease term – valid w/o regard to RAP

1. commercial context, not worried about personal dynasty factor

III. Preemptive Rights –
A. Most juris say are subject to RAP

i. But some say preemptive rts providing for purchase at mkt value are ok (Cambridge)
ii. Most will enforce those held by condos or homeowners assns on the basis that they inc the mkt value & alienability of prop
B.  Cambridge v. E. Slope Investment Corp (p. 607)(1985): corp composed of condo own. Right of preemption in all contracts – 1st right to purchase upon the same terms as offered by 3d pty any other units offered for sale. Binding on all own grantors heirs successors etc. D entered K w/ couple who were aware of preemptive right, Sent letter to Assn memb – one leasing co wanted to buy but D gave it to couple anyway. Claims the right violates RAP.
C. Q1: it is conceivable that the right here could be exer more than 21 yrs beyond all lives relevant but would be a mechanical application of the rule

D. Q2: Consider pub pol – buyers wll be reluctant to buy uncertain prop/ indirect restraints, will lower prop value & deter O fr improving

E. policies of RAP (thwarted here – only effect is to change id of buyer

F. Held, no reason to invalidate the preemptive right under RAP b/c poses no threat to free alien of condos

IV. Racially Discriminatory Restrictions

A. Shelley v. Kramer- Neighborhood in St. Louis. 39 owners along one block of land, fronting the streets. They get 3039 to sign racially restrictive agreement and record it.
i. How could the agreement be enforced/
1. Real Covenants -  no horizontal privity
2. Restraint on alienation – Imposed on FS estates, supposed to be a disabling restraint or a forfeiture restraint? Probably invalid as a restraint on alienation but court doesn’t go this route.
ii. Court says that judicial enforcement of the restrictive covenants (by the lower courts) constitutes state action and therefore the 14th Amendment applies; held that covenants were unconstitutional – violated equal protection.
V. Relations b/t O’s of Successive Interests: Waste & Intergenerational Equity

A. Waste – the owner of an indefeasibly vest remaindere may recover compensatory damages for past waste and enjoin future waste.
i. Permissive – omission/failure to take ordinary care on pt of PI

ii. Voluntary – commission of some deliberate act of PI

B. Ask: if come out the same way, can predict. If all have diff answers, can’t.

i. Does act or omission permanently dec value?

1. ex: tearing down house, failure to mntain

2. if Y, a factor in favor of finding waste on pt of PI

ii. Does act or omission permanently change the character?

1. ex: farm ( coal mine, shopping center

iii. Is the challenged use the established, normal use?

1. if Y, a factor against finding waste

2. ex: was already a strip mine at time of splitting of interest, no change

C. Ameliorating Waste - when tenant’s actions in changing the prop inc the value/utility of the land – sometimes but not always, condoned by cts.

D. Moore v. Phillips p. 616(1981): claim for waste asserted ag est of life tenant by the remaindermen, seeking to recover fr neglect by the life tenant. Will left house to widow, moved out eventually & just rented the farmland. After death, daughter & grandson brought suit (estranged fr mom) ag heirs

i. Q: wh by waiting 11 yrs until mom’s death are barred by laches or estoppel?

ii. Life tenant is considered the trustee & occupies a fiduciary relation to the remaindermen – cannot injure or dispose of the prop to the injury of the rts of them

1. exception: ordinary depreciation due to age & normal use

iii. Own of remainder/reversion in fee can get remedies:

1. compensatory dam

2. inj relief in equity

3. receivership

iv. Held, aff’d  - life ten failed to carry out her duty, permissive waste occurred. Any delay in filing did not result in prejudice to her executrix. No ev to supp def of estoppel.
E. Permissive Waste & Partition by Sale - Baker v. Weedon (P273) (1972) – Widow of farmer who had been previously marr sued to have farm sold & invested $ in trust so she could live off it. Will provided land would go to her during her life & then to her children (none). If none, go to grandchildren. Prop was valuable commercially b/c near new hwy, but not for farmland, only getting $100 per yr for rent.

i. FSA; A’s children: conting remainder in FSA (b/c unascertained); John’s grandchild: contingent remainder in FSA

ii. Ct of equity may order a sale of land in which there are future interests, where it is necess for preservation of all interest in the land

1. Deterioration & wast is not exclusive test, 

2. Rule: Must look at best interest of all pties
ii. Held, Would be too great a loss for the remaindermen here (they have potential gold when the hwy comes), maybe they & life tenant can sell only pt of the land

1. Note: traditionally were allowed to partition when necess to preserve property value

Co-Ownership of Residential Property
I. Forms:

A. Tenancy in Common or Joint Tenancy

B. Tenancy by the Entirety

C. Partnerships

II. If ambiguous, interpret as Tenancy in Common

Co-Tenancies



Time



Interests

	Servitudes
	same
	diff

	estates/FI
	diff
	same

	Co tenants
	same
	same


Ask: 

1. Diff b/t 3 types

2. Language & formalities to create

3. Interpret ambig grants

4. Termination

5. Default rights/duties of cotenants, attention to agreement

Tenancy in Common
I. Tenancy in Common – Rights:

A. each has undivided interest, the right to possess entire parcel

B. May agree that one will possess the prop while other co-tenant may live elsewhere – can have diff fractional interests in the property

C. May trans interest by will

D. Language: O conveys/devises Black “to A & B as tenants in common.”

Joint Tenancy – 

I. Rights:

A. ea has right to possess entire parcel

B. traditionally been required to possess equal fractions

C. Right of Survivorship – when joint tenant dies, interest is automatically transferred to remaining joint tenants in = shares

D. Cannot devise (A and B are joint tenants, when A dies her half goes to B, she can’t will her half interest to someone else)

II. Formalities of Creation were traditionally required – Four Unities (some states abolish all or some req, still around b/c let people know they are giving up right to leave property as pt of inheritance):

A. Time – interest of all was created at same time

B. Title – all acquire title by same instrument

C. Interest – all must possess = fractional undivided interest & must last same amt of time

D. Possession – all have right to possess entire parcel. May give up right to possess & give to another joint tenant exclusively after the tenancy is created

III. Severance – right of survivorship is contingent since joint tenant who transfers her interest may destroy the right of survivorship in another owner – If A and B are joint tenants and A sells her one-half intereset to C, thte joint tenancy is severed and B’s right of survivorship is destroyed. 

A. a joint tenant who wants to destroy right of survivor can convey to another who conveys it right back

B. occurs only b/t selling own & the remaining own; does not change relation of O’s by themselves

IV. Lang: O conveys/devises Black “to A & B as joint tenants with the right of survivorship”

A. Can create indestructible right of survivorship if 1 uses the form of life est & remainders: 

i. “O to A & B as life ten, w/ remainder in A if A survives B & remainder in B if B survives A.” – alt contingent remainders in A & B

V. Diff b/t Tenancy in Common & Joint Tenancy – Not much
A. Only real difference is right of survivorship with joint tenants and tenants cannot devise their half-interest

VI. Fiduciary Oblig of co-ten or jt ten – remem: free to vary by K

A. tenant in possession has no duty to pay rent to nonpossessing tenants
i. exception: if they have ousted co-own, must pay rent in fractional amt own by co-own

1. ouster = explicit act by which one co-own wrongfully excludes others fr the jtly owned prop

2. constructive ouster = many cts hold that co-O in possess have duty to pay rent if prop is too small to house all co-O

B. right to share any rents pd by 3d pties who are possessing the prop

i. co-tenant has right to lease his interest w/o obtaining consent  of others

1. then have a right to share rents only if agree to be bound by a leasehold, based on that own’s fractional interest in the prop

ii. duty to share basic expenses needed to keep the prop (mort, prop taxes, insur) 

1. No duty to share major improvements (additions) unless agree to do so

2. Auth are mixed over wh have duty to share maintenance or necess repairs. Most cts hold have action for contribution, if notified other own before incurring the expense
3. Most states req O who exclu possesses premises to bear the burden of expenses (inclu taxes, repairs, mort) if the value of her occupation exceeds the payments

iii. right to accounting to req co-own to pay their portion of maintenance expenses or force handover rents of 3d pties

C. Partition – 

i. Judicial partition – ct may order prop div or sold

ii. Voluntary partition – co-own agree to partition thru sale or div

iii. Agreements not to partition are restraints on alienation & void (traditional view).

1. but sometimes upheld if they are reasonably limited in time & have a reasonable purpose

iv. Stat prohibit partitioning common areas of condos

D. Adverse Possession – co-tenant may (obtain A/P ag another unless the possessing ten mks clear that he is asserting full ownership rts to the exclusion of other co-ten. Some affirmative act putting others on notice is req

VII. Termination – 

A. JT tenancy & Leasing w/o Permission: Swartzbaugh v. Sampson (P278)(1936): Action to cancel 2 leases executed by J. Swartzbaugh to Sampson which he leased against the wishes of his wife. Hus & wife were jt tenants, he knew she objected. D removed walnut trees from the leased premises & built a boxing pavilion. 

i. Held, the leases are valid Ks giving Sampson the right to possession that Swartzbaugh had & cannot be cancelled by (.

1. Each tenant has right to lease his part since each tenant has right to whole property

ii. Estates held in jointt tenancy can be destroyed by destroying one of the 4 unities, by operation of law, death, voluntary or involuntary acts or omissions of one tenant

B. If Tenants Cannot agree on how to use properety or who can posess, legal options:

i. accounting – Mrs S could get boxing proceeds
ii. partition

1. in kind – physical, split prop in half
2. by sale – divide the proceeds
iii. ouster – get damages, fair rental value = to % of ousted tenant

iv. contribution – liable to ea other for basic maintainence feed
C. Rules of Partition for Co-tenancy vs. Estates in Land

i. Cotenants have an absolute right to partition (by sale or in kind)
ii. Present and future interest holders do no have a right to partition:
1. problems of valuation of present estate and future interest
2. intent of grantor – grantor may have intended that future interest holders would get not just the economic value of the property but the property itself, so partition would defeat the intent of the grantor
Tenancy by the Entirety

I. Only 21 states recog.

II. Like tenancy in common but adds veto power over conveyances and subtracts right to convey separately

Condos & Cooperatives: Common Interest Communities







TYPE OF OWNERSHIP/ESTATE



   

	
	Individual Units
	Common Areas

	1. Condos


	Individual owners in FS                (                                     
	Unit Owners as tenants in common

	2. Coops


	Leased to shareholder/occupants by corporation
	Owned by corporation owned by tenant/shareholders

	3. HOA
	Individual units owned by individual owners in FS
	Owned by corporation owned by unit-owner/shareholders




I. Condos: 

A. ea unit is owned in FS by person/entity

B. Common areas (exterior walls, stairs, roof, halls, basement) are owned as tenants in common

C. Condo assn – own interest are generally proportional to the %of the bldg tkn up by the individ units

i. Bd of trustees – manages common areas, sign Ks for mntainance, buy insur

D. Declaration is filed w/ recoding off/registry of deeds to estab condo – functions like a constitution for the condo association

i. defines powers of trustees & assn

ii. may inclu covenants restricting use

iii. requires condo owners to pay monthly fees (for maint. of common areas, insurance, etc.)

iv. enables assoc. to pass by-laws governing use of units

E. State stat – may define basic struc by req declaration, by-laws, prohibit partition of the common areas, req supermaj votes

F. Common Conflicts
i. b/t unit Os & developer – 

1. Fed law auth coops & condos by 2/3 vote to terminate mgt Ks of more than 3 yrs entered into by developer. Right to term lasts for 2 yrs after devel ceases to control assn or owns 25%, or less whichever occurs 1st among unit Os

ii. B/t unit owners themselves
G. Reasonableness limits on Condo Rules – O’Buck v. Cottonwood Village (p. 750)(1998): (s had antenna on roof. Assn had to replace parts of roof b/c of leaks due to foot traffic b/c of antennae & weight. Board adopted new rule saying putting in cable, no antennae. Enhance the mktability. 

i. Board had auth to do so either on roof-protection grounds or aesthetic grounds – uniform character, unsightly; improved marketability of condo vs. fractional burden on owners

ii. Held, it was a facet of the freedom they gave up when bought a condo

iii. Court applied reasonableness test: If the rule is unreasonable and unrelated to the common goals of the condo assoc, court will scrutinze importance of objective vs the right infringed upon

H. Notice: owner must have notice of the rule when she moves in

II. Cooperatives:

A. entire bldg owned by nonprof corporation

B. individual owners buy shares & then lease their units from the corp; monthly payment covers O’s pt of the mort, upkeep of the building

C. b/c of financial interdependence of members, coops often assume power to approve or veto sales

Landlord tenant Law – Leasehold Estates
I. Categories:

A. Term of years
i. lasts only for a specified per of time
ii. FI in LL – reversion
iii. If lease provides for shifting to 3d person when up – remainder
iv. death of either (terminate the lease
B. Periodic Tenancy
i. renew automatically at specified per unless LL or ten choose to end before
ii. month-to-month  if no written lease or specified end
iii. amt of notice is usu one periodic term
iv. Notice is req before ending
v. Death of either (terminate
C. Tenancy at Will
i. many st have abol b/c can be ended w/ no notice to either pty; terminated by death of either party
D. Tenancy at Sufferance
i. ten who wrongfully stays after termination
ii. may be lawful in this case for LL to use self-help & eject ten
iii. if LL accepts rent though, may have agreed to new term
II. Statute of Fraud – usu req leases over 1 yr to be in writing

III. Regulation of LL/Ten Relations
A. Procedural regs
i. formal req for creating, terminating
ii. usu req notice & an eviction proceeding
iii. may provide for expedited ct proceeding called summary process for quick evictions
B. Substantive Regs
i. define pties oblig to each other
IV. Tenant Duties 

A. What tenant duties did the CL presume if there was no explicit agree?

i. Rent – & presume FMV if none specified

ii. No waste – present possessor may not commit waste w/ respect to own of FI. Fuzzy duty – 

1. don’t do anything to destroy what is on the premises (reas wear & tear excepted), 

2. poss do some things to make sure prop (get run down

iii. No illegal use
iv. sometimes lease asks for security deposit, shifts litigating burden to the tenant 

V. Landlords Remedies when Tenant Breaches the Lease & Refuses to Leave

A. if major terms of the lease are broken, like rent terms, landlord has option to terminate the lease

i. means the leasehold is a defeasible leasehold

ii. leasehold subj to cond subseq
B. If tenant breaches, LL can sue for backrent/eviction; tenant can respond with certain defenses
C. Self-Help Not an option in most states
i. Berg v. Wiley P321 (1978): ( renting restaurant from D. Term in lease says she may not remodel unless has permission from D. Ambig under CL whether can mk changes that increase the value of the prop. Also must operate rest in lawful manner. D reserves right to retake possession if she violates – remedy is forfeiture - creates defeasible est, right of entry
1. ( is in rest w/ friends, sees D hanging fr awning peering into rest. After the weekend, he changes the locks while she is not there. He claims saw her tearing paneling off the wall
2. 2 cond to him using self-help under CL – 
a. breach of the lease terms,
b. self-help was peaceable
3. Ds means of entry is not peaceable. Encour landlords to go first to the cts. 

4. For the future, no self help all together. Ct changes rule prospectively.
D. Summary Process (eviction)
i. Courts can hold expedited proceedinigs to allow LL to recover possession
ii. Different names/terms: forcible entry and detainer, unlawful detainer, summary proceedings, summary ejectment
VI. LL’s Remedies When Tenant Breaches & Refuses to leave (holdover tenant)

A. If landlord accepts rent, a new periodic (monthly) tenancy is established
B. accept the tenant’s surrender
C. re-let on the tenant’s account – ten must pay diff b/t rents if new one is lower & reas
D. Wait & sue for the rent at the end of the lease term VS mitigate damages
i. trend though is to req mitigation of damages
VII. Tenant Remedies:
A. In response to LL’s suit:
i. answ by denial,

ii.  raise defenses, 

iii. counterclaim (may inclu $)

B. Tenant may receive:

i. some meas by compensation for any sig harm, 

ii. negligence or physical harm to ten or invitee due to LL, 

iii. some meas dam by reduced value of the leasehold (abatement), 

iv. injunctive relief

C. Tenant may sue LL initially by asking for: 

i. dam resulting fr LLs neg maintenance or compensation for injuries fr failure to comply w/ housing code, or

ii. injunc ordering landlord to fix the apt

D. Evictions – 

i. Actual eviction – if LL breaches by physically barring tenant from premises, tenant’s oblig to pay rent ceases entirely. 

1. Ten may sue for dam from trespass or injunction ordering reconveyance to ten

ii. Partial Eviction – If LL bars tenant from part of premises, ten may

1. move  out before term is up & cease paying rent after moves

2. if stays, trad rule relieves ten of paying rent completely. But trend is to abate the rent to the FMV of prop that remains

iii. Constructive Eviction – LL substantially interferes w/ ten’s quiet enjoyment of premises. This def allows ten to move out before end of term & cease paying rent.

1. RS of Prop §6.1 – departs from CL 

a. defines constructive eviction as interference that is more than insig, rather than requiring “substantial” 

b. adopts Blackett, mking LL liable for acts of 3d pties performed on prop in wh LL has an interest & which conduct can be legally controlled by him, 

c. rejects trad req that tenant must abandon premises before tking advantage of the constructive eviction doctrine

E. Generally, LL does not have an obligation to renew leasehold. Some exceptions – cannot evict at end of leasehold for reasons of: (see p. 801-2)

i. Discrimination (as defined by statute)

ii. Rent controlled leases protecting certain people (except on LL’s showing of good cause)

iii. Public housing settings

iv. Retaliation

VIII. LL’s Implied Duties/Tenants’ Rights
A. Tenant’s Express rights – includes any rights granted in the lease

B. Delivery of Legal Right to Possesion

i. if he actually does not have the right to possess, or has already rented it, he is in breach

ii. If ten finds out before taking possess, may sue for dam & terminate lease

iii. If find out after takes possess, wait until person who does have legal possess tks action

iv. If another ten refuses to move out – conseq dam – temp lodgings, etc

C. Actual possession

D. Covenant of Quiet Enjoyment
i. Partial Constructive Eviction - Minjak Co v. Randolph (p. 832)(1988): LL suing for rent for 2 yrs from tenants of loft who assert aff def that were unable to use 2/3 due to landlord’s dangerous construction renovations & 1/3 due to failure to supply essential services. Countercl for breach of warranty of habitability, seeking actual & pub dam & attny’s fees. Jury gave rent abatement 

1. ok to claim constructive eviction even if only abandoned a pt of the premises – here abandoned music studio

2. pun damages reinstated – morally culpable conduct here must be deterred. May be awarded in warranty of habitability cases where LLs actions are intentional & malicious

a. lack of response to tenant’s complaints of dust, water dam, sand = indiff to health & safety – pun dam are justified

3. “Substantial and material deprivation of tenant’s beneficial use and enjoyment”

ii. Right to Quiet Enjoyment - Blackett v. Olanoff (p. 835)(1976): Tenants who lived near a bar leased out by same LL, complained to LLs who didn’t do much to help. Tenants moved out & claimed constructive eviction. LLs claim not respon for the conduct of the proprietors, EEs & patrons of the lounge.

1. Usu LL must perform some act w/ intent to deprive tenant of enjoyment & occupation of whole or pt of leased premises

2. But there are times where LL has not intended to violate tenant’s rts, but there was a breach as conseq of what the LL did, failed to do, or what he permitted to be done

a. his conduct, not intentions, is controlling

3. Gen rule is that LL is not chargeable b/c one tenant is causing annoyance to another

a. Here, was w/in LLs control – he intro a comm activity into residential neigh, lease said noise shouldn’t be able to be heard outside the bldg – so should not get rent from residential premises which were not reas habitable

4. Condition was: 1) the natural and probably consequence of LL’s permitting the offensive conduct, 2) LL could control the actions of the offending party

IX. Implied Warranty of Habitability
A. Stds – 

i. Warranty – Bldg code

ii. Serious code violations 

iii. Code is guide only (some st)

B. Remedies
i. Notice & cure (most st provide for some period)

ii. If (cure

1. terminate lease (recission), vacate, sue for $ 

2. continue lease, get rent abatement

3. continue lease withhold rent (claim imp warranty – limited or nonexistent in some st)

a. should put rent payments in escrow acct to show good faith

4. continue lease, deduct rent as defense

C. Measure of Damages – how much abatement in rent should you get

i. FMV test – ten should only pay the FMV of the prop in current cond

ii. Difference in Value test – ten should have rent abated by amt of diff b/c FMV as warranted & as is
iii. Proportional Value Test – ten should have rent abated according to the proportional diminution in value in the leased premises caused by LL’s breach of implied warranty of habitability (RS view)

D. Disclaimability
i. Depends on j/d – if waivable/disclaimable, right is a presumption or default rule in contract unless terms state otherwise; If not waivable, right is compulsory term – parties can’t contract around it

E. Since 1960s – most st have repudiated both the lack of duty to repair or maintain & independent covenants rule

i. Before that the relation was governed by Caveat emptor or caveat lessee – let the buyer beware
D. Maj rule – Implied warranty of habitability has been adopted in maj of states by statute or CL

i. some st extend to commercial leases

ii. Disad – mks eviction proceedings more complicated, longer, $ - seems to contradict policy underlying summary process stat, whose purpose was to provide LL w/ expeditious proceedings

F. Remedies avail to tenants
i. Recission, or right to move out before end of lease term, w/o liability for rent remaining months

ii. Rent w/holding & continue living on premises (diff from constructive eviction wh req ten to move out, traditionally, to stop paying rent)

1. What a tenant should do:

a. determine wh any stat regulate their ability to w/hold rent

b. deposit the usu rental $ in a separate acct – escrow

c. notify LL before w/holding rent

iii. Rent Abatement – amt of reduction depends on test used by juris:

1. FMV test – value of premises as is or w. the defect

2. Proportional reduce by a % that reflects the seriousness

iv. Repair & deduct
v. Injunctive Relief, or specific perform
vi. Administrative remedies – housing code may provide for contacting inspector who can then bring an action if he finds violation

vii. Criminal penalties – some stat provide for fines/imprisonment. Some judges have ordered LL to live for a per in their substd bldg

viii. Compensatory dam – can seek amt that exceeds the rent, harm to personal prop, reimbursement for staying in a hotel, etc. Ordinarily, cts are likely to assume judgment cannot exceed rent & that encompasses the amt lost by ten

G. No Shifting: Most juris say a private agree to shift or waive duties is unenforceable & illegal – Javin
I. Regulation of Rent & Occupancy – Rent Control

A. NJ Anti-eviction act & Assoc v. Miranda – no relation to rent control, but is the exception p. 765, 828

B. Miranda signed lease, bldg sold, LL tried to get her to sign new lease, she would not, but cont’d to pay rent according to terms of old lease.  LL tries to get her evicted, pd too late, did not pay late charge.

i. Ct’s response: fine for her to pay later in the month, as long as a regular schedule – Anti-Eviction act prohibits unreas changes in the lease

1. when the term is up LL can propose reas changes in the lease, but implicitly LL can’t propose unreas changes & ten (have to accept if changes are unreas

ii. periodic tenancy is created b/c ten of yrs has run out. Either of the pties can notify the other & can stop this arrangement (deter by the term rent is pd.)

iii. so long as complies w/ basic terms, (get kicked out – changes of rent/terms of lease are controlled by stat. 

II. Rent Control:  Many municipalities that have these anti-eviction stat do so in relation to rent control

A. rent control – rent apt at whatever rent you agree on but the stat will then protect ag unreas increases

B. Family Members - Braschi v. Stahl Assoc p. 795– how would we describe the change in the est sys here?

i. Blanchard only pty on the lease, Braschi his partner wants to stay in apt. At CL, no interest in the apt. But ct says def of family memb has changes

ii. LL says def is blood relation, adoption etc, consistent w/ intestacy stat

iii. Ct lists factors to determine if one is pt of your family
1. exclusivity & longevity

2. level of emotional & finan commitment

3. manner in which conducted their everyday lives

4. reliance on ea other in daily life

iv. After Braschi, City council codifies the decision

1. Ct also extended it to rent-controlled apts
v. Examples: 

1. unadopted woman who was like a daughter was a fam memb
2. wm living w/ a man (married to is not a fam memb
C. Argu For Rent Control

i. not reduce supp of housing if economic rents are being earned

ii. (interfere w/ new investment sicne it is exempted fr rent control

iii. inc demand for housing to appropriate level

iv. properly protect tenant’s abilities to remain secure in homes

D. Argu Against Rent Control
i. will hold mkt to low level of avail housing – shortage, econ ineff, dec social wealth
ii. inc prob of homlessness
iii. reduce amt of investment in rental housing
Can this estate be defeated before its natural end?
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