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Property Outline- Brauneis

I. How do you acquire legal rights to property?

A. Adverse Possession

Allows a non-owner to acquire title to real property by possession for a statutory period under certain conditions

Elements of Adverse Possession that the non-owner must establish to take possession:

1. Actual Possession

a. Majority Rule—Were the acts of possession normal and appropriate for an owner of land that is similarly situated, given the all the circumstances?

b. Minority Rule—Specific substantial possessory acts that leave physical evidence of the possession are required.  

i. e.g.  enclosing, marking, maintaining the property

c. “Constructive Possession”—Possessor owns defective title that purports to transfer title, but is invalid (“color of title”)

i. When acting under color of title, an adverse possessor occupying a portion of a parcel described in the title is entitled to the entire portion described (the land must be described in the colorable instrument, it presumably would have to be reasonably related in size to the area actually possessed, and in some states, the adverse possessor must be acting in good faith).

2. Open & Notorious

a. Must be sufficiently visible and obvious that an owner conducting a reasonable inspection would be aware that the property was being occupied by a non-owner.

i. Courts will accept a lesser degree of openness and notoriety on wild or unimproved land

ii. Secret or non-visible possession (e.g. caves) does not satisfy the requirement

3. Hostility

a. Possession is without the permission of the own legally empowered to give permission (usually the owner)

b. Toughest Question—whether the possessor’s intent can destroy hostility (Is a hostile/ bad faith intent required?).  This is particularly true with regards to whether the possessor’s mistaken belief that he owns the land defeats the hostility requirement (esp. in boundary cases).

i. Majority Rule—lack of permission test

1. Possessor’s intent is irrelevant

2. If the possessor uses the land as the reasonable owner would use it, without the owner’s permission, the element is satisfied.

3. The possessor’s conduct is deemed objectively hostile, regardless of the subjective intent.

4. The possessor need not probe a rightful title claim or any actual intent to claim title at all.

5. Most important question—Did the true owner authorize possession?

6. Initial permission is considered an absolute defense

7. Initial permission can only be overcome through revocation of permission

ii. Minority Rule—Good Faith Test (Intent is relevant)—Subjective

1. The possessor must mistakenly believe in good faith that he owns title.

iii. Minority Rule—Intentional Dispossession Test (Intent is relevant)—Subjective (more common than Good Faith Test) 

1. Adverse possessor must know that he is occupying the land of another with the intent of taking possession.

2. In tenant cases, the possessor may provide hostility through an “ouster” by having his rightful possession repudiated, then intentionally remaining on the property under a claim of right or an intent to dispossess the owner.

c. True Owner’s State of Mind

i. Focuses on whether the true owner permitted  use of the land.

ii. Adverse possessor’s intent is irrelevant

iii. Majority rule is that use of another’s property w/o objection or explicit permission is presumptively non-permissive

d. Special Problem: Boundary Disputes

i. Majority Rule is the objective test here

ii. A small number of states follow the “Maine Doctrine”

1. In order to prove hostility, the adverse possessor must intend to claim title to all land up to a specific line (regardless of whether it is the correct boundary)

2. This is slowly disappearing

4.  Exclusive

a. Possession must not be shared with the true owner or the general public (as exclusive as would characterize an owner’s normal use of such property).

b. Isolated visits by a 3rd party do not destroy exclusivity

i. Must only exclude 3rd parties when a reasonable owner would do so.

ii. When 2 or more adverse possessors occupy the same property, courts generally rule that the two adverse possessors who hold joint possession will acquire title as tenants in common.

5.  Continuous

a. Possession must continue without significant interruption for a solid block of time at least as long as the period of limitation.

i. What constitutes a “significant interruption” depends upon the location, nature, and characteristics of the land.

ii. The acts of possession need to be those that a true owner of similar land would undertake.

iii. Possession may be interrupted by acts of the true owner, so long as the owner does not retake possession in an open and notorious manner (the owner would observe the adverse possessor’s activity and neglect to take action).

iv. Extended absences may even be permissible (such as seasonal usage), so long as it is reasonable for an owner of similar land.

b. Tacking—the adding together of periods of possession that are continuous but by different persons.

i. This is allowed so long as there is a continuous nexus (vertical privity) between the successors.

ii. This nexus is always provided if the initial adverse possessor gave the subsequent one a colorable title document that describes the area transferred, or if the next one is heir to the first.

6.  Other Rules

a. Reasonable person standard—compliance is measured by the conduct of a “reasonable” owner given the location, nature and character of the land.

b. Payment of taxes—Some states require that the adverse possessor must pay all of the taxes assessed against the property

c. Government Entity as an Owner—adverse possession cannot be claimed against any government land.  Some states make an exception for land held in a proprietary capacity (e.g. state land leased to a farmer), but not for land held in a governmental capacity (e.g. Courthouse).

d. Cotenant as owner—each cotenant has an equal right to the property, so possession is normally not considered adverse or hostile to other cotenants.

i. To claim adverse possession, the cotenant must:

1. Physically oust the other tenants, or

2. Take other steps that clearly notify cotenants of the claim or open & notorious activities demonstrating hostility must occur.

e. Landlord as owner—the tenant who holds possession of leased premises with permission of the landlord cannot assert adverse possession.  However, the statutory period for adverse possession will begin running if the tenant unequivocally repudiates his status as a tenant and claims title to the land.

f. Future Interest Holder as an Owner—A future interest holder is immune form adverse possession until the interest holder is entitled to immediate possession of the land.

i. Until this point, the future interest holder had no right against the adverse possessor.  

ii. Once the interest becomes possessory, the statutory period begins.

7.  Policy Rationale for Adverse Possession

a. A/P provides a degree of certainty of ownership, by eliminating stale claims to land.

b. A/P encourages the productive use of land, which has tangible economic benefits, as well as promotes diligence on the part of land owners.

Nome 2000
Issue:  Whether (’s seasonal presence on the land was sufficient to meet the requirement that possession be continuous?

Hold:  Extended absence/seasonal use is permissible depending on the use reasonable owners would make of similar land.  Allowing 3rd parties on the land to pick berried and fist was not sufficient to destroy exclusive possession (esp. given native land use practices).  Building and outhouse, making improvements, tree planting, and camping was sufficient to be “open & notorious.”  The subjective intent of the possessors was irrelevant (they lacked permission).

B. The Body and Genetic Material

Intellectual Property—focus on several types

1. Patents

a.  English History—royal “letters patent” (public declarations) granting exclusive privileges to conduct certain trades or manufacture certain goods.

( Sometimes used to raise revenues by charging for letters patent granting monopolies in everyday necessities including coal, fruit, iron, soap, or merely to express favoritism (Elizabeth I).

( Sometimes used to encourage introduction of new industry, either through importation or domestic invention—1449 20-year patent to John of Utynam for making colored glass to be used at Eton and other college chapels.

b.  American Constitution—Article I, Section 8, Clause 8 empowers Congress to “promote the progress of science and the   useful arts by securing for limited times to authors and inventors the exclusive right to their writings and discoveries.

Basis for Copyright law

Basis for Patent Law

( Constitution itself contains instrumental language, “to promote progress of science and the useful arts.”

( Madison in Federalist 43: “The utility of this power will scarcely be questioned.  The copyright of authors has been solemnly adjudged, in Great Britain, to be a right of common law.  The right to useful inventions seems with equal reason to belong to the inventors.  The public good fully coincides in both cases with the claims of individuals.

c.  Basics of current patent law:

( 3 types of patents—“utility patents,” “design patents,” and “plant patents.”  Utility patents are by far the most common and important.

( Someone who wishes to obtain a patent must demonstrate that she has developed a:

1.  Process, machine, manufacture, or composition of matter (the “subject matter” requirement).

2.  That is useful, new, and non-obvious (the utility, novelty, and non-obviousness requirements).

3.  Can’t patent a law of nature, natural phenomena, or abstract ideas.  However, particular applications of any of the above are not excepted from patent protection.  One general formulation of what patent law protects—practical applications of ideas.—Must be applied for (unlike copyrights).

( A patent application must contain a specification describing how the invention works (this disclosure must contain sufficient teachings so that a skilled artisan could practice the invention without undue experimentation) and “claims” (patentable features of the new invention that are asserted new, useful, and non-obvious advances beyond the prior state of the art).

( If a patent is eventually granted, it gives the patentee the exclusive right to make, use, and sell the invention…

( The patent owner has the complete right to determine who (if anyone) will have the right to make, use, or sell the patented item during the patent term.

( Patent rights—incentive to pursue inventions, incentive to publicly disclose invention rather than keeping it as a trade secret, and it rewards the labor of the inventor.  Cons are that it creates an “artificial scarcity” by preventing others—even independent inventors—from using process or producing product w/o permission of patentee, even though use would otherwise be nonrivalrous.  Additionally, it creates an incentive for costly patent races and may increase industry concentration by setting barriers to entry.

2. Copyrights (and protection for databases)

3. Trademarks (and domain names)

4. Other areas often treated as intellectual property include trade secrets, right of publicity, and misappropriation. 

Moore v. Regents of the University of California—( was a cancer patient whose cells were used by doctors to develop a cell line was patented and was very lucrative for them.  ( sued on a conversion theory, as the cell line was originally developed from his body.  (s claimed that it was their labor and innovation that resulted in the patent and that the materials taken from (s body were natural and not unique to (--what was unique was what they did with it.  The majority held that it was the labor and innovation that was protected, not the raw materials used.

C. Squatters’ and Cybersquatters’ Rights

1.  Trademarks and Domain Names—trademark law grants rights in words, names, logos, color schemes, etc., for those who use such marks in connection with their goods or services in commerce.  By using such marks in connection with one’s goods or services in commerce, one can acquire the exclusive right to do so, i.e., exclusive right to continue to use mark in connection with those goods and services.  Trademark law creates a system whereby consumers can rely on a mark that they are familiar with to identify goods and services.


The more “distinctive” a mark, the broader the scope of protection under trademark law:

( suggestive (“Action” pants—less distinctive than arbitrary/fanciful/coined, but still protected), arbitrary (“Apple” computers) and fanciful/coined marks (“Polaroid” camera) are inherently distinctive.

( Descriptive marks (“International Business Machines”) may become distinctive as consumers start to associate with a particular source (“secondary meaning”).

( generic marks (“All News Channel”) are unprotected by trademark law.



a.  Length of protection—trademark protection can last for as long as the owner continues to use the mark to identify her goods/services.  Registrations of trademarks are renewable in ten-year terms.  They are also protected by state common law, even if they are not federally registered.


2.  Trademark dilution— a lessening of the capacity of famous mark to identify and distinguish goods/services, regardless of likelihood of confusion, or of competition.  This occurs either through blurring (use of (s mark by ( to identify non-competing goods) or tarnishment ((s mark weakened through negative or unsavory association with or distortion of (s use of mark).

a. The Federal Trademark Dilution Act—§1125(c)—provides that owners of famous marks are entitled to injunction against: (’s commercial use in commerce of a mark/tradename, which causes dilution of the distinctive quality of (’s mark.

i. Remedies:

1. The owner of the famous mark shall be entitled only to injunctive relief unless the person against whom the injunction is sought willfully intended to trade on the owners reputation or to cause dilution of the famous mark.

2. If there was willful intent to dilute (’s mark, ( may recover:

a. Damages

b. Dilutor’s profits

c. costs

Nissan Motor Co. v. Nissan Computer Co.—trademark dilution claims by Nissan Motor Co. against Nissan Computers, who was operating a website at www.nissan.com, and providing links to other car companies (Nissan was the last name of (, and is the name of a month Hebrew and Arabic).  The court ruled that the computer company had to put a disclaimer with (’s Internet address and had to refrain from putting car ads or links to auto dealers on the site.  ( was allowed to continue the operation of the site, however, as long as it refrained from engaging in practices that would confuse consumers (( had produced a survey that found 92% of respondents expected to find a car company at www.nissan.com).  

Intermatic Inc. v. Toeppen—( was squatting on a website with (’s name on it.  The Court applied the Trademark Dilution Act to determine that (’s activities constituted an illegal use of another company’s trademark for the purposes its commercial advantage, entitling ( to summary judgment of injunctive relief, with willfulness an issue of fact for a jury (to determine if ( was entitled to added relief).

b. The Anti Cybersquatting Consumer Protection Act (APCA):

i. Must determine if the name is distinctive or famous

1. Inherent qualities in a trademark—it is completely different from concept of fame.

ii. The name must be identical or confusingly similar

iii. Must prove bad faith intent to profit.  

c.  Remedies:

i. Permits a court to order forfeiture or cancellation of the domain name or the transfer of the domain name to the owner of the trademark.

D. Information and Copyright

1.  Copyright Act—current version passed in 1976, amended in 1990.  §102(a)—Copyright protection subsists in original works of authorship fixed in any tangible medium of expression, now known or later developed.  


The fixation requirement became part of the Copyright law in 1976, replacing the earlier, more restrictive requirement of publication.  This distinguishes between those works of authorship protected under federal law, and those protected, if at all, under state law.  It also defines the moment at which any particular work of authorship gains federal copyright protection.

a. A copyright can only exist for something that is not transitory (must be stable in nature).  The Act includes:

i. Protected works include (8 specified) § 102(a): literature, music, drama, pantomimes and choreography, art work, motion pictures, sound recordings, and architecture.  These categories are illustrative, not exclusive, and are overlapping.

ii. The Act does not apply to any idea, procedure, process, system, method of operation, concept, principle, or discovery.  The Act applies to “works of authorship,” not inventive processes.  § 102(b).

iii. Copyrights last for the length of the author’s life, plus 70 years.  For anonymous works, the copyright lasts 95 years from publication, or 120 years from creation, whichever expires first.  § 302(a), (c).

iv. Owners of copyrights, depending on the type of product, have the exclusive right to: reproduce; prepare derivative works; distribute publicly by sale, rent, lease, or loan; perform or display publicly, or to perform over the radio.  § 106

v. Fair Use Doctrine  § 107.  Fair use of a copyrighted work may be used for criticism, comment, news, teaching, scholarship, or research is not an infringement.  Courts will consider:

1. Purpose and character of use

2. Nature of copyrighted work

3. Amount and sustainability of the portion used in relation to the copyrighted work as a whole.

4. The effect of the use upon the work’s potential market or value.

Feist Publications v. Rural Telephone Co.—Feist copied sections of Rural’s local telephone book for their own regional book.  The court held that facts are not copyrightable and that, although compilations are, there must be some originality to them.  Work is original and qualifies for protection if the work was created independently by the author and possesses a minimal degree of creativity (extremely low bar).  (s here listed names and phone #s alphabetically, as is standard form, and was in fact required by Kansas law.  Thus, because Feist had copied nothing but facts from Rural’s directory, there was no infringement of the copyright.  Compilations may be considered original works, but only if the arrangement is independently created by the compiler and entails a minimal degree of creativity.

II. How do you acquire property by voluntary transfer?

A. Deeds and Warranties of title
1. The Deed is the basic document used to transfer an estate or other interest in land during the owner’s lifetime.  

2. Types of Deeds—the main difference between them is the extent to which the grantor warrants the quality of title.
a. General Warranty Deed

i. Used by a majority of the states

ii. Provides the most title protection

iii. It contains 6 specific covenants of title that warrant against defect of the grantor’s title (3 present—broken if untrue upon transfer of title, 3 future—broken only following an eviction of the grantee)

iv. If one of the title covenants is breached, the grantor is liable for damages

v. If the purchase price has been reduced to compensate for a known title defect, a general warranty deed can still be used, with a specially drafted provision that the title covenants do not extend to the parties in defect.

b. Special Warranty Deed

i. Used by a minority of the states (the remainder use both General and Special Warranty)

ii. Usually contains the same 6 title covenants found in the general warranty deed, but applies them only to defects caused by the acts or omissions of the grantor.

iii. It affords no protection against the acts or omissions of 3rd parties.

iv. The seller using a special warranty deed does not even warrant that he owns the property.

d. Quitclaim Deed

i. Contains no title covenants

ii. By its use, the grantor does not warrant that he owns the property, or if he has title, that his title is good.

iii. It is generally used to release a doubtful title claim

iv. It is also used to transfer title following an involuntary sale of property (i.e., foreclosure). 

3. Requirements for a Valid Deed

a. Essential deed components, a deed must:

i. Be in Writing

ii. Be signed by the grantor

iii. Identify the grantor and the grantee

iv. Contain words of conveyance, and

v. Describe the property

b. Delivery

i. A deed is not effective until it is delivered.

c. Acceptance

i. The grantee must accept the deed in order for it to be effective

e. Interpretation of Deeds

i. The central rule is to follow the intent of the parties

4. Estoppel by Deed

a. This doctrine applies when a grantor uses a warranty deed to purportedly convey title to land he does not own to an innocent grantee.

b. If the grantor later acquires title to the land, it must automatically pass to the grantee.  However, if the grantor later grants to a subsequent 3rd party who duly records, the initial grantee will be precluded from relying on estoppel by deed b/c they are saddled with the burden of inspecting the chain of title.  See Sabo.

B.  Recording Acts 

1.  Fundamentals of Land Title—The Problem of Conflicting Title Claims

a.  Traditional rule—the person who’s interest is first recorded prevails.  This rule has been modified through recording acts, which make exceptions to the general rule.

(1) In a title dispute between a first in time claimant and a later bona fide purchaser  (BFP) for value, the BFP prevails.

(2) Shelter Rule—One who acquires an interest from a BFP also prevails over a first in time claimant.

(a) Allows a BFP to convey property to a 3rd party even if the 3rd party is on notice of an earlier conveyance.

(b) Allows BFPs to convey title even if they subsequently find out, after they buy the property, of the earlier conveyance.

b. Recording Acts

(1) The recording system is intended to provide buyers of real property with the security of knowing that they will really own the property interests they are buying.

(2) Recording acts don’t require that a deed be recorded in order to be valid (only when there are title disputes).

(3) They don’t cure off-record risks (i.e., if a deed is forged, if the grantor is incompetent—it is still invalid despite recording).

(4) They don’t protect from adverse possession claims.

(5) To determine what kind of recording act it is, look to clues in the language of the statute:

i. “subsequent innocent bona fide purchaser”—notice element.

ii. “whose deed is first duly recorded”—qualifying terms to the subsequent purchaser—race element.

iii. “taking subject to”—you must live with the prior interests.

c. General Rule—1st in time prevails

(1) The person who records the deed 1st prevails

(2) He is subject to all interests in the land when he acquires it (whether or not it recorded).

(3) It is still in place, but has been greatly reduced by legislation creating 2 exceptions:

i. First Exception to the General Rule—Subsequent BFP Prevails

1. Almost all states recognize this major exception—the “BFP Doctrine”

2. BFP—is one who purchases an interest in land for valuable consideration without notice of an interest already held by a 3rd party.

a. In a title dispute between a 1st in time owner and a BFP, the BFP prevails.

b. The recording act in each state sets out the requirements for this status.

3. There are 3 basic recording acts

a. Notice—require an “innocent BFP” that has a good faith belief that there are no competing claims to the property.

b. Race-Notice—Add to the Notice requirement that the BFP must also be the 1st to record.

c. Pure Race—Used by only 3 states (LA, NC, DE)—does not recognize the BFP exception at all, the 1st party to record has title.

2. The basic types

a. Notice Jurisdictions

1. A subsequent purchaser for value without notice of the prior interest.

i.  “A subsequent purchaser”

1. Purchaser—almost any person who acquires any interest in land.

2. This term encompasses: fee simples, freehold estates, easements, leases, liens, mineral interests, mortgages, restrictive covenants…

3. Only a subsequent purchaser needs protection under recording acts.

4. A prior purchaser is 1st in time and is accordingly protected under the 1st in time rule, unless there is a subsequent BFP.

ii. “For Value”

1. The purchaser must pay value (more than a peppercorn)

2. Donees, devisees, and heirs are not purchasers for value.

iii. “Without notice of the prior interest”

1. A notice statute protects the subsequent purchaser for value who has no notice of the prior interest

2. The purchaser’s knowledge is measured when the deed is delivered

3. A purchaser may receive notice 4 different ways

a. Actual notice—gained from any source.

b. Record notice (constructive)—notice that would be revealed by an appropriate search of the public records affecting land title.

i. A person can be charged with record notice even if they never conduct a title search.

ii. Most jurisdictions consider deeds, mortgages, liens, easements, and other documents recorded in the land records office to be sufficient.

iii. Some jurisdictions also hold that other public records such as court files and property tax assessments impart notice

c. Inquiry notice—supercedes all—BFP with knowledge of facts that would cause a reasonable person to inquire further is charged with knowledge of the facts he would have discovered, had he investigated (rumors and ambiguous statements are excluded).  Most common when:

i. Notice from possession of land

1. In most states, the purchaser is obligated to make a reasonable inspection of the land before purchase.

2. If a person other than the grantor is in possession, the purchaser is obligated to inquire about the possessor’s rights.

3. A purchaser is charged with inquiry notice of the rights of tenants in possession, whether or not they are reflected in written leases.

4. If the tenant’s lease is recorded, and the possession is consistent with the record, the purchaser has no duty to inquire further.

5. Some courts find possession when the conduct has fulfilled elements analogous to adverse possession.

6. Some courts hold that minor & inconspicuous acts are enough to place a BFP on notice (such as planting 2/63 acres)

ii. Notice from a recorded document

1. Reference in a recorded document to an unrecorded document is sufficient

iii. Courts would traditionally find inquiry notice from a quitclaim deed (presumption of clouded title), but this has been almost entirely abandoned.

d. Imputed notice—Arises from a special relationship between 2 or more persons—if 1 has actual knowledge of fact, the others are deemed to know the fact.

b. Race-Notice Jurisdictions

1. A subsequent purchaser for value without notice of the prior interest who records first

i. The 1st 3 elements are the same as for a notice jurisdiction.

ii. The 4th requirement is that the subsequent purchaser must be the 1st to record.

2.  Second Exception to the General Rule—the “Shelter Rule”

i. A grantee from a BFP is protected as a BFP even though the grantee would not otherwise qualify for this status

ii. The BFP in effect transfers his protected status to later grantees

iii. Without this rule, the BFP would be unable to sell the property.

c.  Race Jurisdictions

1. The 1st purchaser to record prevails

2. These jurisdictions offer no protection to the donee or other interest holder who fails to pay value.

3. Only 3 states (LA, NC, DE) still use this.

3. The Recording System:

a. Anatomy of a recording system—the government makes no representations about title (except in the few states that employ a registration system), thus a purchaser must:

1.  Examine official indexes to discover the documents  

that affect the parcel at issue.

2. Read the relevant documents, and

3. Independently evaluate their legal significance to determine the condition of the title.

4. The recording system extends to all interests in real property, not just freehold estates.


c. Procedure for recording documents

1. Mechanics of recording

a. All states require that the document be acknowledged by a notary public or similar official

b. An acknowledgment is a declaration

i. By the grantor that he actually signed the deed or other document, or

ii. By a witness that he saw the grantor sign it

c. This is evidenced by a written certificate of acknowledgment

d. The document must take the form of the type of document that affects the title to or possession or real property.

2.  Filing and Indexing

a. After the document is accepted for recording, it is entered into the records and noted in the appropriate index.

b. Traditionally, they are placed in deed books (or microfilm).

c. Each office maintains an index

i. Most offices use a Grantor-Grantee Index, that is 2 boxes, containing the names of all land conveyed to the grantor, and conveyed by the grantee.

ii. Other jurisdictions use a Tract Index, which is organized by parcel of land, with each page listing all conveyances and encumbrances for the parcel.

4. Chain of Title

a. Documents outside the chain of title

1. In general, recorded documents that cannot be located using the standard title search are deemed “outside” the chain of title.

2. As such, they cannot provide constructive notice to grantees.

3. The chain of title concept is a judicially created solution to the problem of “wild deeds,” which are deemed unrecorded.  These cases focus on assigning the burden to prior or subsequent purchaser.

b. Prior document recorded too early

1. Most modern courts hold that a document recorded before the grantor obtained title is not in the chain of title.

2. Under the majority approach, a grantee is only charged with searching the index during the period after the grantor obtained title.

Sabo v. Horbath—An innocent purchaser received and recorded a deed from an owner who had not yet received title to the interest prior to conveyance from the U.S. (wild deed).  The original owner subsequently deeded the same property to ( Sabo, who sued to quiet title 

1. Issue—Is a quitclaim deed enough to put the grantee on constructive notice?

a. No, the mere fact that the sellers bargained is insufficient to put the grantee on notice to possible flaws in the title.

2. Second Issue—Does the prior deed to ( place the subsequent grantee, (, on constructive notice?

a. No, it is unfair and overly burdensome to require ( to conduct a pre-title search.  The burden was on the (s to ensure that their deed was recorded within the chain of title so that subsequent grantees would know of their possession.

c.  Prior document recorded too late

1.  The subsequent purchaser is charged with notice of conveyances from the grantor that were recorded during the owner’s possession and before the first transfer to a different grantee (generally, the prior deed is recorded after the grantor conveyed to a subsequent purchaser—is not in the chain of title and does not provide constructive notice).

2.  Example: O to A (1998), A records in 2000.   O to B (1999) records immediately.  B to C (2001) records immediately.

d. Prior deed from grantor falls outside the chain of title

1. A prior conveyance from a grantor who is outside of the recorded chain of title is called a “wild deed” and does not give constructive notice.

2.  The Search is limited to the period between the date the grantor obtained his deed and the date a deed out from that grantor was recorded.

5. Methods of Insuring Title

a. Six Title Covenants

(  Present Covenants

a.  They are breached, if at all, at the instant the

     deed is delivered to the grantee.

b. The statute of limitations for breach of a present covenant begins running when the deed is delivered.

1.  Covenant of Seisin

a. Warrants that the grantor is the owner of the estate described in the deed.

b. It covers both the type of the estate and the quantity of the land being conveyed.

c. Encumbrances (e.g. mortgages, easements) are not a breach of this covenant.

d. General rule—a buyer who purchases with full knowledge of a title defect can recover damages for breach of covenant

2.  Covenant of the Right to Convey

a.  Warrants that the grantor has the legal right to transfer title (virtually the same as the covenant of seisin except for cases of trusts, restraints on alienation, or adverse possession).

3.  Covenant against encumbrances



a.  Nature of the covenant

i. Warrants that there are no encumbrances on the land conveyed

ii. Encumbrance means: a right or interest held by a 3rd party, other than a present freehold estate or future interest therein, that reduces the value or restricts the use of land.

iii. Controversial in 2 situations—zoning ordinances/land use regulations and obvious (visual) encumbrances

b.  Ordinances and Regulations

i. Their existence is not an encumbrance

ii. If there is a private covenant that includes the same restrictions as the ordinance, it is a breach (only the ordinance is upheld).

iii. When there is already a visible encumbrance on the land that violates a regulation/ordinance when the seller tries to convey the interest,

a. Some jurisdictions find a breach

b. The majority of states conclude that such a violation does not breach the covenant against encumbrances b/c it merely creates a potential cause of action, not a present lien or interest in land.

c. Obvious and visual encumbrances

i. The case law is split:

a. Permanent and readily visible improvements clearly indicate to any buyer that the land is subject to an easement.—Therefore, the buyer cannot expect that the covenant will cover this easement.

b. Traditional Rule—the covenant extends to all encumbrances unless language indicates otherwise.

(  Future Covenants

a.   They are concerned with future acts or omissions

b. They are breached, if at all, only when the grantee is actually or constructively evicted by someone holding superior title or suffers other damage.

c. The statute of limitations commences in the future, when the breach occurs.

4.  Covenant of Warranty (identical to covenant of quiet enjoyment)

a. It is the grantor’s promise to defend the grantee’s title against all other claimants.  The grantor agrees to defend indemnify the grantee who suffers an eviction or similar disruption of possession by a person with “paramount” title.

b. It is breached only when someone holding superior title actually or constructively evicts the grantee from the land.

i. In addition to compensatory damages, the fee grantor is also usually liable for attorney’s fees expended by the grantee in unsuccessfully defending against the superior title claim.

5. Covenant of Quiet Enjoyment

a. Warrants that the grantee’s possession and enjoyment of the property will not be disturbed by anyone holding superior title.

6.  Covenants of Further Assurances

a. Is a promise that the grantor will execute any other actions that are reasonably necessary to prefect the grantee’s title.

6. Rights of Grantee’s Successors

a. Present covenants

1. In a majority of states, the grantee’s successor cannot sue the original grantor for breach of a present covenant.

2. A minority of the states allow the successor to sue a remote grantor for breach of a present covenant.

a. The grantee’s deed to a successor is an implied assignment of the grantee’s existing cause of action against the grantor.

b. Future covenants

1. Unlike present covenants, they DO run with the land

2. The grantee’s successors may sue the original grantor for breach of any future covenants.

7. Remedies for Breach of Covenant

a. The grantor is liable for compensatory damages if any title covenant is breached.

b. Measure of damages turns on which covenant was involved.

c. General Rule—the amount of recoverable damages cannot exceed the price paid by the grantee.

d. Most covenants are measured by the grantee’s purchase price.

e. Encumbrances

1.  The amount paid by the buyer to remove the defect.

2. If removal is impossible, the buyer’s damages are measured by t diminution in the fair market value of the property caused by the defect on the purchase date.

f.  Special limitation applies to the grantee’s successor suing the original grantor for breach of future covenants.

1.  Limited to the purchase price paid by the original grantee.

III. What are your default rights against private parties when you own property?
A.  Trespass and Public Accommodations Law

1. Common law of trespass

a. Any intentional and unprivileged entry onto land owned or occupied by another (the Restatement adopts this view as well)

i. Elements

1. Intentional

a. Strict liability—good faith, knowledge, and fault are irrelevant (Rest. §164).

i. The doctrine only requires that the trespasser intended to enter the land as a matter of free choice, not that he had a subjective intent to trespass, or even knew he was trespassing.

2.  Intrusion (distinction from nuisance law)

3.  On the Property Possessed by Another

a. Is independent of title (adverse possessors can bring trespass actions against the actual owners)

b. Physical invasion is necessary, but may occur without physical entry by the   trespasser.

1. A trespasser may be liable if he causes a 3rd party or object to enter someone’s land (Rest. §158).

2. The doctrine applies to entries below land surface and (with some exceptions, notably planes) to airspace over land.

c. Liability—a trespasser is liable even if the entry causes no actual damages (nominal damages are always a right).

d. Criminal liability—trespass is a tort action, but many states have statutes criminalizing trespass for (s who refuse to leave.

2. Distinguishing trespass from nuisance

a. Common law—visibility was the determining factor.  If the invading particles were tangible physical objects then trespass, if not, nuisance.

b. Modern approach—focuses on the nature of the harm caused, not the physical character of the invasion.

3. General exceptions to trespass liability

a. Common law privileges

i. Landowner consent

ii. Necessity (to prevent a more serious harm to person or property)  

1. Public Officials

2. Private citizens (incomplete defense—must pay damages)

iii. Public policy (Shack)

iv. Nuisance

v. Tenant’s right to receive visitors (Shack)

b.  Overriding law—state and federal statutes and constitutions

State v. Shack
a. Issue—Does trespass doctrine permit a farm owner to exclude social workers wishing to give medical treatment and legal advice to migrant farm workers on the property?

b. Holding

i. The ownership of real property does not include the right to bar access to governmental services available to migrant workers.

ii. Employer may regulate entry or bar it in some cases, but tenant’s have rights to receive visitors and there are strong public policy concerns here.

c. Rationale

i. Property rights are relative, not absolute

ii. The law requires accommodation between the right or a property owner to exclude outsiders, and the rights of tenants thereon to have visitors.

iii. The owner cannot isolate the migrant workers in “any respect significant for the worker’s well being.”

iv. There is an obligation to allow access by employees of governmental agencies and charitable organizations providing services to migrant workers.

v. Property owners may reasonably require a visitor to identify himself and state his general purpose.

4. Encroachments

a. A permanent or continuing trespass caused by the construction of a building or other improvement that partially extends onto another’s land

b. Common law—treated as a type of trespass

i. Landowner could pursue an injunction or damages

1. A property owner has an absolute right to have the encroachment removed, no matter what the cost involved or the relative value of the properties or the extent of the encroachment.

c. Modern approach follows the—Modern Hardship Doctrine (restricts the owner’s remedy when the encroachment is an innocent, good-faith mistake)

i. If the injury to the owner is minor in comparison to the cost of removal, the court will deny injunctive relief and will merely award fair market damages.

ii. However, if removal would not inflict a substantial hardship on the trespasser, an injunction may be ordered.

d. Intentional

i. Intentional encroachments are still governed by the common law view (good faith key element of Modern Hardship Doctrine).

5. Good Faith Improvers

a. One who improves land under the mistaken, but good-faith belief that he owns it.

b. Common law

i. The improver is considered a trespasser (as are bad faith improvers who purposefully builds on another’s land).

c. Modern approach

i. Most states allow good faith improvers to remove the improvements or to receive compensation equal to the amount by which the improvement improved the owner’s market value.

6. Remedies for trespass

a. Damages

i. Nominal—always available

ii. Compensatory

1. Can be obtained if the trespasser has caused other harm.

2. Measured by the cost of restoring the property to its previous condition or by diminution in its market value (restitution or market loss).

b. Injunction

c. Ejectment—can be brought to remove a permanent trespasser from the land (common in cases of adverse possession before the statute of limitations has expired).

Samson Construction Co. v. Bruswankin
a. One whose real property has been damages is entitled to recover an amount sufficient to compensate him fully from losses that are the proximate result of the trespasser’s conduct ((s had purchased wooded homesites.  ( Construction company later adjacent homesites and cleared all of the land, (’s included, of trees).

b. Damages include compensation for the loss in market value of the land or the cost of restoration.

c. If the cost of restoration to the land’s original condition is disproportionate to the diminution in market value, damages are measured by the loss in market value, unless there are reasons personal to the owner of requiring full restoration.

i. For reasons personal to the owner that are compelling, full restoration may be ordered even though this might be greater than the entire value of the land

ii. The “reasons personal” rule is not limited to a home lived on or land around it—it is enough if the land injured is suitable or available for a homesite and is held for that purpose.

First Baptist Church of Lombard v. Toll Highway Authority

(  ( Church was flooded for the first time following construction of a nearby highway, which ( claimed prevented water from draining off their property.  


(  The court concluded that it was necessary to consider the value of the land when considering diminution of value, and that this is the proper measure of damages (not the cost of repair)

7.  Trespass to chattels




Intel v. Hamidi

(  Intel sued a former employee who had continued to send mass e-mails complaining about the company to all of (’s employees on a theory of trespass to chattels.

(  The court held that (’s action was a trespass, b/c the e-mails had disrupted (’s workforce and that (’s continued e-mails were improper, given (’s repeated requests that they stop.  The court disregarded (’s claim that ( was not entitled to relief b/c they had not been harmed, concluding that any disruption of business—even if only the lost productivity of the recipients deleting the e-mail—was sufficient harm to justify injunctive relief.

(  The court rejected (’s claim that the decision violated his 1st Amendment right to free speech.  The court rejected this, stating that different rules applied to property owners than to the government and that the use of the property in this instance did not have a public character.  Instead, the court stated that the right to exclude others from speaking on its property was one of a property owner’s “bundle of rights,” that did not have to be exercised in a content-neutral fashion.  The dissent argued that opening an e-mail was not a harm.

8. Public accommodations

a. Common law

i. Imposes a duty on innkeepers and common carriers to serve members of the public w/o discrimination unless they have a good reason not to provide services to a particular individual.

ii. This obligation grants the public a right of reasonable access to these businesses.

Uston v. Resorts International

(  Man kicked out of Atlantic City casino for counting cards

(  Changed the common law rule by extending the right of reasonable access to all businesses open to the public. 

(  Property owners still retain the right to bar someone from the premises whose actions disrupt regular and essential operations, or threaten the security of the premises.  

(  Whether the decision to exclude is reasonable, depends on the facts

iii.  Most states retain the traditional absolute right to exclude w/o cause and limit the right of reasonable access to innkeepers and common carriers.

b. Statutes and canons of construction

i. Civil Rights Act of 1964

1. Designed to address racial discrimination at places of public accommodation.

2. ( may obtain an injunction, but not damages

3. The burden is on ( to prove that the exclusion was pursuant to the prohibited reasons found under the civil rights statute.

i. If it can be shown that ( had a common law duty of reasonable access, the burden is on the ( to show that his exclusion was reasonable.

ii. Civil Rights Act of 1875

1. May be possible to collect damages—Act provides that all persons have the same right to make and enforce contracts.

2. This now applies to private conduct as well as legislation by state governments.

iii. Federal vs. State Statutes

1. Federal public accommodations law was provided for in the 1964 Civil Rights Act and the 1990 Amendments.

2. Most states have similarly drafted public accommodations statutes.

iv. Defining a “Place” of Public Accommodation:

1. Some states have interpreted “place” to apply to membership in organizations that do not have fixed places of operation.

2. Many of these issues boil down to questions of how the courts can be faithful agents of the law in interpreting the law, as well as the role of the courts in general.

a. Presumptions—cannons of construction, interpretive guidelines, rules.

b. Extrinsic evidence—parol evidence, legislative history.
v. Relevant Questions in Evaluating the Law:

1. Is the ( in question a “place of public accommodation” within the meaning of the statute?

2. Has ( been excluded for a prohibited reason?



Heart of Atlanta Hotel v. U.S.
(  Hotel in Atlanta sued the gov’t seeking declaratory judgment that the Civil Rights Act of 1964 was unconstitutional on the grounds that the Act exceeds Congress’ authority under the Commerce Clause, violated the 5th Amendment by taking its liberty and property w/o due process, and subjected it to involuntary servitude in violation of the 13th Amendment.

(  The Supreme Court first validated the Act under the Commerce Clause, noting that Congress had included extensive findings on the impact discrimination in the provision of public accommodation had on interstate travel.  This distinguished the 1875 Act, which had been struck down as transcending the bounds of Congress’ power.  The Court found that discrimination in lodging caused many blacks to not travel and when they did, to be severely hampered by the inability to find lodging and other accommodations.

(  The Court rejected the 5th Amendment claims by stating that ( would suffer no long-term economic loss and rejected the 13th Amendment claim on the grounds that innkeepers had a duty under the common law to provide public accommodation to all, which predated the 13th Amendment.

(  Justice Douglas concurred, also arguing that the Act was justified under the equal protection provision of the 14th Amendment—arguing that people traveling interstate deserve more protection than goods.  He also notes that this will prevent future litigation over the impact of a specific case on a interstate commerce (although the Court considers these cases against 1 ( as what the effect would be if all similar businesses engaged in it).



U.S. Jaycees v. McClure
(  MN chapter of the Jaycees sued the national organization when the ( threatened to revoke their charter for granting women full membership.  The national policy was that women could be auxiliary members, who paid a discounted amount of dues, but received disproportionately fewer privileges.

(  Issue—Is the organization a place of public accommodation within the meaning of the MN statute?

(  Holding—By virtue of its unselective, unscreened vigorous sale of memberships to the general public, the organization operates as a public business, subjecting it to the statute.

(  The court does not address the issue that ( is an associational interest group, instead placing emphasis on the sale of memberships as evidence that it was a business.




U.S. Jaycees v. Iowa Civil Rights Commission
(  In a case on the same issues, the IA Supreme Court relies of cannons of construction to distinguish the MN case. 

(  The Court interpreted “place” in its ordinary meaning, arguing that it should be interpreted as a lay person would read it.  Also distinguished McClure on the grounds that the MN statute referred to a “facility”—giving the words a technical meaning to effectuate legislative intent.

(  The court points out the specified locations and type of places that are covered by the act, do not in any way relate to the Jaycees (inclusio unius, exclusio alterius).  

Boy Scouts of America v. Dale
(  Boy Scouts expelled gay scoutmaster on the grounds that the Scout Code required living a “morally straight” and “clean” life.

(  The Scouts argued that the NJ public accommodations statute was excessively broad, that they were not a place of public accommodation and even if they were, their right to expressive association would be compromised if they were subject to the statute (violation of the right for expressive association was the reason for the holding).

(  This case set Constitutional limits on state public accommodation statutes.

( Stevens dissents, arguing that the Scouts had not proved they were harmed by the statute and that there was no clear evidence that the Scouts disapproved of gays or homosexual activity (3 of the dissenters indicate that they would have agreed with the Scouts had the Scouts been more explicit in their rejection of gays).

9. Fair use in copyright law

Salinger v. Random House
(  J.D. Salinger sued his biographer over unauthorized use of personal letters found in a library.  The Court had to determine the “fair use of the papers.”  In so doing, they laid out the following 4-part test:

i. Purpose of the use

ii. Nature of the copyrighted work

iii. Amount and substantiality of the portion used

iv. Affect of the market

(  The court concluded that parting with the physical copy of a work does not mean parting with the copyright unless otherwise indicated and that ( still had exclusive right under § 6 of the Copyright Act.  The court also stated that § 107 of the Act extended to non-published as well as published works.

(  The court held that if you closely paraphrase a work, it is a copyright violation.  The court elaborated that critical reviews of work and other scholastic endeavors are not copyright infringements, but that the context in which the protected work is used must be evaluated.  

B. Nuisance: Rights and Duties Regarding Non-trespassory Invasions

On the Exam: (1) determine what type of invasion it is, (2) then determine what test the court will use to choose the winner, (3) then determine damages.

A.  Overview

1. Trespass

a. An unprivileged physical intrusion onto property possessed by someone

2. Non-trespassory

a. Interferences with the use and enjoyment of property, involves use of one’s own property in ways that harm the property interests of one’s neighbors

3. Nuisance

a. Unreasonable activity or condition on the (’s land that substantially or unreasonably interferes with the (’s use and enjoyment of his land (a.k.a. intentional nuisance)

i. Unintentional nuisance-conduct that would be actionable under rules for negligence and extra-hazardous activity

ii. Omissions-majority of courts hold that it is not wrongful to fail to correct a natural condition, though it may be wrongful to fail to abate an artificial one

Professor Kennedy’s “4 Basic solutions to land use conflicts between neighbors”-

*In the absence of zoning ordinances and regulatory legislation-courts generally resolve conflicts 4 basic ways:

1. Defendant’s Privilege; Freedom to act despite the harm (damage w/o legal redress)

a. In some cases, the ( is at liberty to engage in activity as she pleases, even though it harms the interests of the (.

2. Plaintiff’s Security; Strict liability or absolute right to be free from the harm (veto rights)

a. ( has an absolute right not to suffer a particular sort of harm caused by the (’s activity

b. Must prove ( engaged in prohibited conduct & that conduct caused the damages

c. ( is entitled to damages to compensate for the harm and possibly an injunction ordering ( to refrain from engaging in the wrongful activity

3. Reasonableness tests

a. It authorizes the ( to engage in the harmful activity only if it is deemed to be reasonable

b. Whether basing decision on fairness or utility, consider factors

i. Extent of harm to ( v. social utility

ii. Social benefits of (’s activity

iii. Overall relative social costs and benefits of conflicting uses

iv. Availability of alternative means to mitigate the harm

v. (’s motive

vi. Which use was established first

4. Prior Use; prior appropriations or prescription

a. Prior appropriation –grants a right to commit the harmful activity to the person who first established his use

b. Prescription or adverse possession-grants the right only after the use has continued for a substantial period of time, which is determined by statute

Four remedies have been adopted by the courts :

1. Dismissal of the Complaint

2. Damages (cost of restoration /diminution in value)

3. Injunction

4. Purchased injunction 

Borland v. Saunders Lead—Can ( maintain an action for trespass based on particulate emissions from a neighbor’s property (pollution from lead plant rendered farmer’s property unuseable)?   The issue is whether the traditional tort strict liability for trespass (a physical invasion) or land will also apply to particulate emissions that drift onto the land.  The court draws a distinction between trespass and nuisance (which ( urged b/c it was time barred by the statute of limitations) based on whether or not there was physical damage to the land.  In the common law, trespass stood for any physical invasion that interfered with the exclusive possessory interest of the owner, and nuisance was defines as anything that interfered with the use and enjoyment of such property.  The court also rationalized its decision by distinguishing direct and indirect invasions.  For indirect invasions, as here, the court ruled that other factors such as injury and reasonable foreseeability of such injury must be proved.

Trespass Flow Chart:
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B.  NUISANCE (The interaction of Rights and Social Utility perspectives)

1. Private Nuisance

· What constitutes nuisance?

· What are the proper remedies?

a. Nuisance defined:

i. Restatement §821d-a non-trespassory invasion of another’s interest in the private use and enjoyment of land

1. Interference in the use and enjoyment (cannot sue if you are walking by)

a. Interest is not absolute b/c the interference must be substantial and unreasonable.

2. Non-trespassory-involves conduct other than physical entry

3. Focuses on results of the conduct (not the conduct itself)-so even if it is not negligent (harm is unforeseeable), the ( is still liable if it constitutes a harm.

4. Some courts impose strict liability if it is ultrahazardous

b. Distinguishing nuisance from trespass

i. Hinges on the nature of the intrusion-physical or not

1. When dealing with particles:

a. Some courts only allow trespass if it is larger than particles

b. Some courts allow ( to sue on both trespass and nuisance theories.

c. Bradley v. American Smelting—trespass can only occur if:

i. Particles fall to the ground and stay there

ii. Liability can only be found if (’s can prove substantial damage

2. Elements of private nuisance

a. Overview

i. Five elements:

1. Intentional

2. Non-trespassory

3. Unreasonable

4. Substantial Interference

5. With the use and enjoyment of (’s land

b. Intentional Interference

i. Restatement §825-a person’s harmful conduct is deemed intentional if either :

1. He acts for the purpose of causing the harm

2. He knows that the harm is resulting or is substantially certain to result from his conduct.

ii. Unintentional exception:

1. Sometimes unintentional conduct is actionable if  the act is: negligent, reckless, or abnormally dangerous (no need to show unreasonableness or intentional )-strict liability

c. Unreasonable Interference

i. Traditional Approach

1. Still followed by some states

2. Reasonableness is = to serious injury to the (
3. Multi-factor test (consider factors):

a. Character of the neighborhood

b. Nature of the wrongful conduct

c. Proximity to (’s land

d. Frequency, continuity, duration

e. Nature and extent of resulting injury

ii. Restatement Approach

1. §826 Unreasonableness of Intentional Invasion (Balance of Utilities)

a. Restatement §826-1/3 of states have adopted this

b. Unreasonable if the “gravity of the harm outweighs the utility of the actor’s conduct.”

c. The harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible

2. §827-Gravity of Harm-Factors involved

a. Gravity factors

i. Extent of the harm

1. In terms of degree and duration

ii. Character of the harm

1. Physical damage or personal discomfort

iii. Social value of (’s use and enjoyment

iv. Suitability of the particular use and enjoyment in light of the character of the locality.

v. Burden on ( in avoiding the harm

3. §828-Utility of Conduct-factors involved

a. Utility factors

i. Social value of the primary purpose of (’s conduct

ii. Suitability of the conduct to the character of the locality

iii. Impracticability of preventing or avoiding interference

4. §829A-Gravity v. Utility –factors involved

a. This is an alternative test

i. Goes back to the common law gravity of harm approach

ii. Unreasonable if “gravity of the harm resulting from the invasion is severe and greater than the other should be required to bear w/o compensation”

iii. Utility of (’s conduct is irrelevant

iv. (’s remedy is limited to compensation

d. Substantial Interference

i. Slight inconveniences are not enough to establish liability

ii. Normal person standard—nuisance law does not protect the hypersensitive person

e. Interference with Use and Enjoyment of Land

i. Clearly met when there is physical injury to the land, OR

ii. It causes harm to the persons physically present on the land

Radiation: Defining unreasonable land use

Page County Appliance v. Honeywell

(  Where radiation emitted by a (’s computer interfered with television reception at (’s appliance store, case was remanded to trial court for consideration of claim that appliance store was unusually sensitive

(  When the courts apply the standard of a normal person in a particular locality (( cannot make a nuisance out of the conduct of an adjoining ( which would otherwise be harmless except for (’s unusual sensitivity

Jost v. Dairyland Power

(  (’s tried to recover for injury to crops and loss of market value of farms allegedly resulting from discharge of sulfur fumes into atmosphere by ( electric coop.

(  If it were to be considered a nuisance—negligence does not apply if harm is a result

(  A continued invasion of a (’s interest by non-negligent conduct, when the actor knows of injury inflicted , is an intentional tort, and fact that hurt is administered non-negligently is not a defense to nuisance

(  Injuries for nuisance must be compensated for irrespective of utility of offending conduct as compared to injury

(  Injury to (’s crops resulting from discharge of sulfur gases where evidence shows that the crops were diminished in value and crops were dying and where it was clear that it had continued for a number of years and would continue on for indefinite period was permanent, so (’s were entitled to recover for diminution in market value 

C.  Remedies:

1. No Remedy

a. ( is entitle to no remedy if:

i. Harm to ( is not substantial

ii. (’s conduct causes more social good than harm

iii. Imposition of damages would put ( out of business, protecting this is more important than preventing harm to (
2. Injunction

a. Balance of Equities

i. Traditional rule

1. Reflected the Absolutist approach (any property owner free to enjoy land free of any nuisance)

2. Damages would be like eminent domain (which only a gov’t can do)

3. (’s conduct irrelevant

ii. Modern Approach

1. No automatic right to an injunction

2. Balancing test: Relative Impact of Injunction    

a. (’s conduct is unreasonable (causes more social harm than good)

b. ( causes substantial harm to (
b. Boomer v Atlantic Cement
i. Atlantic cement was a factory that emitted dirt smoke and vibration injuring nearby lands

ii. Court of appeals thought injunction would shut down the plant

iii. Large disparity between the injunction and the consequences

iv. Court directed the trial court to grant an injunction to be vacated when ( paid permanent damages to (’s (this was compensatory damages instead of injunction)

1. economic analysis-most efficient allocation of resources

3. Purchased Injunction

a. Issue an injunction against (, but require ( to compensate ( for costs of compliance

b. (’s conduct causes more harm than good, but it would be fair to impose the costs of (’s moving or shutting down on ( (indemnification )—could happen when ( is direct cause of problem such as developing residential land

4. Damages

a. ( may get damages, no injunction if: 

i. (’s conduct is reasonable (causes more social harm than good), but harm to ( is so substantial that it would be unfair to burden ( w/o compensation for (’s conduct.

b. Compensatory damages turns on whether nuisance is temporary or permanent

i. Permanent=all damages now, past, and future

1. Measured by the extent of the diminution in value

2. i.e.; if land is value is reduced from 200,000 to 150,000-P gets 50,000

ii. Temporary

1. ( only gets damages for past harm

2. may bring successive lawsuits for the future

3. Damages=diminished value of prop + any special damages

4. i.e.; 15,000 reduced to 12,000 over a two year period (rental value)—she would get 6,000 (3,000 per year).

3 basic remedies in property law: 

1. Property rules

a. Absolute entitlement either to engage in the conduct or to be secure in the harm

i. (  win=injunction

ii. ( win =dismiss the complaint

2. Liability rules

a. Prohibit each party from interfering with the interests of the other unless the party is willing to pay damages determined by a court of law

i. ( win=damages

ii. ( win=purchased injunction

3. Inalienability rules

a. Assign entitlements and prohibit those entitlements from being sold or exchanged

i. ( win=( has no right to commit harm (no agreements w/( to get out of it either)

ii. ( win=( has absolute right to engage in conduct (cannot agree to stop)

Public Nuisance:

1. Unreasonable interference with a right of common to the general public

2.  Involves conduct that interferes with the rights of the public in general (that go beyond use and enjoyment of land)

3. Anything that unreasonably interferes with public health, welfare and morals:

a. Whether the conduct is a “serious interference”

b. Whether the conduct is prohibited by statute, ordinance or regulation

c. Whether the conduct is continuing or permanent and has a significant effect to the public right

D.  Light & Air: (Law & Economics—A branch of Social Utility Analysis)

Majority rule: Rejection of Nuisance Doctrine: No easement for light and air

Fountainebleau

(  ( alleged construction of building would interfere with the light and air of its hotel, affecting the use and enjoyment of its guests

· Arguing actually malice on the part of D in locating it there

· Construction would interfere with easements of light and air enjoyed by P and predecessors for years

(  Court holds

· There is no legal right to the free flow of air from the adjoining land (in absence of statute)

· Where a structure serves a useful and beneficial purpose, it does not give right to a cause of action--Regardless if it was erected in spite

· No cause of action , either for damages or for an injunction b/c one must use his property so as not to injure the lawful rights of another (and the other has no legal right here)

Exceptions to the General rule:
1. The ( can show that ( erected the structure out of spite as SUBJECTIVE purpose in order to cause damage AND OBJECTIVELY there is no beneficial purpose for the structure 

2. SPITE FENCES-structures that are erected for the purpose of maliciously harming the neighbor’s access to sunlight

3. Some other courts have considered the building of a building next to a building when it effects the light and air of that building is a nuisance

Minority rule—Nuisance doctrine applied to light

Prah v. Maretti

(  Owner of a solar heated residence brought suit to obtain relief when neighbors proposed construction of a residence that would interfere with their property access to an unobstructed path of sunlight across the neighbor’s property

(  Court held

· Neighbor doesn’t have unlimited right to use his land in a way that injures the rights of others

· This case is an example of the change in common law

· The landowners compliance to zoning law doesn’t automatically bar a claim for nuisance

· The doctrine of  prior appropriations applies to the use of sunlight as a protectable resource b/c development of technology allowing practical use of solar energy, sunlight has taken on advanced value and those who exploit resource first should be protected

E.  Zoning
1. Defined

a. The division of communities into geographical districts where particular types of land uses are allowed (with restrictions as to how the land may be used and developed)

2. Standard State zoning enabling act

a. Empowers local governments to monitor health and welfare of community (police power)

b. Provisions

i. Authorized local governments to enact comprehensive zoning ordinances

ii. Basic provisions on how to enact them

c. Almost every American city has them

3. Zoning ordinance

a. Enacting the Ordinance

i. It is a legislative act (legislative Judgment)

ii. They can enact although not comprehensive plan is in place

b. Use Regulations

i. Divides the community into separate regions or zones (maps, specifying usage)

c. Administering the Ordinance

i. Administered by a zoning board

ii. Considers appeals from zoning officials

iii. Authorizes board to approve landowner applications for variances and special exceptions

4. Constitutionality of Zoning

a. Village of Euclid
i. Facts

1. Complex zoning ordinance adopted

2. Restricted uses allowed on (’s land, reducing its value

3. ( argued that the ordinance violated 14th Amendment

ii. Decision

1. Decided the extension of police power

2. The ordinance is facially constitutional b/c it regulates nuisance-like impacts

3. Principles

a. Zoning ordinance is presumed constitutional

b. Upheld against 14th Amendment attacks unless arbitrary and unreasonable, have no relation to police power

c. Court may not conduct independent review of policy of ordinance (if the legislation is fairly questionable-it will stand)

4. Criticisms

a. Exclusion: excludes people you don’t like from where you live

b. Anti-free market: induces developers to buy non-commercial land cheaply then try to persuade rezoning

c. Parochialism-local gov’t protects own interest against the state

iii. Post-developments

1. Deferential standard-courts do not question them

5. Zoning Amendment

a. May be modified by an amendment of the city council (or others)

b. Two types

i. Placing land in a totally different zone

ii. Changing usage of a particular zone

6. Variances

a. Role of the Variance

i. An authorized deviation from strict enforcement of ordinance (in an individual case due to hardship)

ii. Permits a particular parcel of land to be used in a way that would otherwise violate it

b. Types of variances

i. Area

1. allows modification of height, location, setback, size or similar requirements for a use that is permitted in the zone

ii. Use

1. allows a use that would normally be  prohibited in the zone (controversial)

a. Issued by the zoning board although legislature is the one with authority

b. It may be struck down if it looks like an amendment (like if it alters the character of the zone substantially)

c. Standards for variances

i. Hardship to property owner

1. Owner cannot obtain a reasonable return under existing zoning due to some special characteristic of the property itself (not generally shared by others in the district)

2. Must stem from the nature of the land, not the owners private need

ii. Overall protection of public interest

7. Special Exceptions

a. Role

i. Use that is authorized by the zoning ordinance if specified conditions are met

ii. Particular use is appropriate in the zone as a general matter, but certain restrictions needed to ensure that it does not harm specific location

iii. Case by case basis

b. Distinguished from variance

i. Involves a use authorized by zoning board, while the variance allows a use that deviates from the order

ii. Prevents harm to surrounding uses-while variance relieves unusual hardship

c. Standards

i. In appropriate cases and subject to appropriate conditions and safeguards to make special exceptions to the terms of the ordinance in harmony with general purpose and intent

8. Planned unit Developments

a. Expansion of  a cluster of zoning to included non-residential uses

b. Owner of development is allowed to master plan specific details, including types and locations of particular uses

Final plan presented to zoning officials for authority

IV.  What are your default rights against governmental entities when you own property?

A. Can property be taken by regulation?—The Takings Clause (5th Amend.)
Introduction

1. Eminent Domain in Context

a. Federal state and local governments have the inherent power to take private property for public use over the owner’s objection through a process known as eminent domain or condemnation

b. Question is not whether it is a taking, but whether the person has the right to be compensated

2. Scope of the Takings Clause

a. Constitution restricts eminent domain power

i. 5th A (TAKINGS CLAUSE)-“Nor shall private property be taken for public use w/o just compensation”

b. Applicable to federal government and states (through the 14th Amendment)

c. State constitutions bind local governments

d. Applies only when private property is taken

e. Two restrictions:

i. May take private property only for public use

1. Any type

2. Usually involves condemnation of possessory estate in land

ii. Must pay just compensation to the owner

What Constitutes a Taking (Real & Intellectual Property:
The takings Problem

a. The purpose under the clause: to bar government from forcing some people alone to bear the public burdens, which should be borne by the public as a whole

b. 3 core variables:

1. Economic impact of the government action on the owner

2. Nature of the public interest underlying the government action

3. Whether the government action involves a physical intrusion or merely regulation

c. Harm/benefit distinction:

1. Distinction must be made between preventing owners from causing unreasonable harm to others and attempting to extract a benefit from owners to redistribute to others or to the public at large, This is the central reasoning behind many takings cases

3. Current Takings Test

a. Penn Central Test:

i. Economic impact of the regulation on the claimant (diminution in value)

ii. Extent to which the regulation interferes with the claimants distinct investment backed expectations

iii. Character of the governmental action

b. Regulations where the court is likely to find a taking

i. If government authorizes a permanent physical occupation of land w/o regard to the public interest (Loretto)

ii. If regulation causes the loss of all economically beneficial or productive use of land. However, compensation is not required if the regulation denies an owner of any economically viable use of land (Lucas)

iii. If regulation does not substantially advance legitimate state interests

iv. If regulation completely extinguishes a core property right (such as the right to pass on a fee simple property at death) (Hodel)

c. EXAM APPROACH

i. See if it falls under one of the per se exceptions
ii. If not, proceed to the Penn Central test
4. Defining the relevant property

a. Law is clear where the government physically takes the land

b. If the land is mere regulation, without any physical occupation, the whole parcel is considered

5. Penn Central
a. In context

i. Remains the basic standard used to resolve most regulatory takings cases today

b. Balancing test

i. Taking doesn’t divide a single parcel into segments to attempt to determine if that segment has been entirely abrogated-must consider the parcel as a whole
ii. This is the general rule: Loretto, Lucas and Hodel are per se exceptions
iii. Test

1. Economic impact of the regulation on the claimant

2. Extent to which the regulation interferes with the claimants distinct investment backed expectations

3. Character of the governmental action

c. Question to consider when applying this test: whether the public at large, rather than a single owner, must bear the burden of an exercise of state power in the public interest

6. Special rule for permanent physical occupations

a. Lorretto
i. An exception to the Penn Central approach: physical occupation of the land(permanent) is a taking without regard to the public interests that it may serve.

7. Special Rule for 1st Amendment Protections on Free Speech and Assembly

a. PruneYard Shopping Center—A group protesting the United Nations’ condemnation of Israel was expelled from a CA shopping mall and brought suit under the CA Constitution’s protections on free speech and assembly.  The U.S. Supreme Court rejected (’s contention that depriving them of their right to exclude others from the property violated their 5th Amendment right to compensation and the 14th Amendment guarantee against takings w/o due process.  The grounds of the decision were (’s failure to demonstrate that the ‘right to exclude others’ was so essential to the economic value of the property that the state authorized limitation constituted a ‘taking.’

8. Special Rule for Loss of all Economically Beneficial or productive use

a. Lucas v. SC
1.  Categorical takings rule:

a. A taking will always be found if regulation eliminates all economically beneficial or productive use of the land

b. The test doesn’t mandate a profitable use, and the rule will only apply in rare situations

c. Requiring the land to be left substantially in its natural state was a typical example of this type of regulation

2. Unless the regulation is justified under background principles of property or nuisance law

a. Huge exception

b. If the first prong is met, the burden then shifts to the government to show the public interest that underlies the regulation

c. The government must show that the right to engage in the particular use was not in the bundle of rights that the owner acquired when purchasing the land

d. Denial of compensation can only occur when the government’s proscribed use was in place prior to the possession by the owner
i. Property owners have no right to commit a nuisance, a regulation preventing them from doing so takes nothing away from which they were legally entitled
ii. If, when you bought the property, the rules were already set up (such as common law), so that you couldn’t do a certain activity on land, and it later becomes codified-it does not constitute a taking 

iii. What Counts as a law? 

1. Courts have varied: some say only old common law, others will allow any law

b. Two categories of taking that can be found w/o an inquiry as to the facts:

1. Regulations that compel the property owner to suffer a physical invasion of his property (Loretto)

2.   Regulations that deny all economically beneficial or productive use of  land.

B. What constitutes just compensation?

1. Fair Market value standard

a. Just compensation=the fair market value of the property at the time of the taking

b. This means the amount that the willing buyer would pay in cash to a willing seller

c. Usually established by evidence concerning recent sales of the property at issue or sales of comparable properties

d. Exception-if the type of property is so rarely sold that the fair market value is difficult to ascertain, the court may apply other just and equitable standards (i.e.; the cost of replacement facilities)

2. Impact of Owners sentimental attachment

a. 564.54 Acres of Land
1. Federal government condemned 3 church owned summer camps with a FMV just under $500,000.

2. The cost to develop replacement was almost $6 million b/c the camps would have to comply with expensive regulatory requirements from which the existing camps were exempt.

3. FMV does not include the special value of the property to the owner arising from its adaptability to a particular need (nontransferable values arising from the owners unique need for property are uncompensable)

4. Rejects argument that because property benefited the community, compensation should be greater

5. Generally, damages should put the ( in as good a position as if his property had not been taken

a. Exception—if the type of property is so rarely sold that the fair market value is difficult to ascertain, the court may apply other just and equitable standards (i.e.; the cost of replacement facilities)

i. Concluded that this alternate standard did not apply to the facts of the case.

3. Future land uses

a. General rule: property must be valued at the highest and best use for which it could be adapted, not merely its existing use

b. Potential for future use must be reasonably probable

c. 3 factors to consider:

i. Physical condition of the land

ii. Current and reasonably probable future zoning of the parcel

iii. Market demand for the particular future use

4. Damages for permanent taking

a. FMV on the date of taking

5. Damages for temporary taking

a. FMV of the use of the property during the taking period

6. Partial Takings

a. The state must pay severance damages to compensate for the loss

b. If on the other hand, the partial taking increases the value of remaining parcel

i. Where the property owner receives a special benefit-one that directly affects the property, not merely the public at large-most states allow the condemning agency to offset the benefit against severance damages

7. Inverse Condemnation

a. A lawsuit for damages by a property owner against a public body whose regulations are alleged to have taken the owner’s property w/o just compensation.
Baltimore Potomac v. Fifth Baptist Church
nuisance type case; right to say “no”; appreciation of FMV doesn’t block recovery

1.  ( built a railroad building near (’s church and it was noisy and shot lots of soot into the church.  ( sues for diminished value, inability to use property for its purpose.  ( claims ( should only recover diminution in fair market value instead of restoration damages.  Problem for ( is that presence of the railroad increases property values.

2. Issue:  restoration damages or diminution in fair market value?

3. Rule: 

a.  Non-profit status:  commercial vs. homeowner—non-profit organizations are treated as homeowners and courts protect their right to say no (think trespass) and therefore can award restoration damages.

b. Recovery despite depreciation in value—( gets to recover for inconvenience and discomfort.  diminution in value is not the sole measure of damages

i. ( has a right of quiet enjoyment which ( kills.

ii. The smoke an noise from a RR Co’s engine shop rendered a church uncomfortable an almost unendurable, and less valuable for the purposes to which it was devoted, is a nuisance, and the RR Co is responsible for damages.

iii. Even thought the construction of the chimneys were as high as the regulations called for, not high enough to keep smoke out.

iv. If legislative authorization of acts which w/o the authorization would constitute nuisance, exempts a party from suit by the state, does not exempt them from suits of a private party.

v. Damages may be recovered for creation of a nuisance, and if the cause of annoyance is continuous, a court of equity will grant an injunction.

vi. To recover damages, only need to show that premises were rendered less valuable for the purpose to which it was devoted.

	Regulation is more likely to be a TAKING if:
	NOT A TAKING, but more likely to be exercise of police power (no $)

	· A forced physical invasion of private property

· An extraction of a benefit for the good of the community (rather than prevention of harm to the owner)

· A forced redistribution of bargained for contract rights-rather than a general regulatory bill


	· A regulation of property use (rather than forced invasion)

· Limitation for the purpose of protecting the community from harm

· Although the property owner’s interests are adversely affected by this regulation, they also benefit from the regulation of other’s rights

· A choice between incompatible property interests

· Implied obligations of good faith


DIMINUTION IN VALUE-the greater it is in value, the more likely it is a taking

	TAKING
	NOT TAKING

	· What is taken (large percentage of market value destroyed)

· What is left (denies the owner any economically viable use of the land)
	· What is taken (regulation diminishes the market value slightly or not at all)

· What is left (leaves the owner with viable use of land


Interference with reasonable investment-backed expectations

	Regulation is more likely to be a taking if:
	Regulation is less likely to be a taking if:

	1. a citizen has already invested substantially in reasonable reliance of an existing statutory or regulatory scheme

2. it interferes with vested rights (revocation of a previously approved building permit)

3. interferes with an existing present use of the property
	1. imposes an opportunity loss (prevents a future but not present investment)

2. owners reliance on the continuation of a prior law was unreasonable


C. What constitutes public use?
1.  Courts originally defined it by the identity of future land users or occupiers (criticized as being to  restrictive)

2.  New Approach: Public purpose standard:

Hawaii Housing Authority v. Midkiff

(  Issue: can a state condemn land from a landlord and they convey it to his tenant?

(  Holding
1. YES-Public use standard is coterminous with the scope of police power

2.  It didn’t matter that the state had never held possession of the lands condemned.  

3.  This eliminated the physical use test

4. Under 5th A-public use is now defined by the purpose underlying the government action , not by the identity of the land user

5. Condemnation decisions are judicial reviewed under a DEFERENTIAL STANDARD (rational basis)

a. Deference to police power is required until shown to be an impossibility

b. Court will not substitute its judgment for the legislatures unless it can be shown that the judgment is w/o reasonable foundation

6. When the eminent domain standard is attacked-appropriate Q is not whether in fact the condemnation serves a public purpose, but if the decision was rationally related to a conceivable public purpose

(  Could the legislature reasonably believed that the condemnation would serve a permissible public purpose?

1. Therefore, if police power allows it-it is okay

2. Virtually everything can be defended this way-as a public benefit

3. Limit-purely private taking (unlikely to occur b/c would exceed government power).

Poletown Neighborhood Council v. City of Detroit

1.  The city can condemn homes in an ordinary residential neighborhood and then transfer lands to GM to build a car factory.

2. The taking served a public purpose because it would benefit the public by providing employment and revitalizing the economic welfare of the community which outweighs the benefit to the private interest.

3. Even though GM would benefit as well (as a private entity) their benefit was incidental.

4. The determination of public purpose is one of the legislature, only to be reviewed by the courts when abused.

City of Vicksburg v. Thomas

1.  City sold property to Harrah’s and agreed to get more land for him to increase riverboat gambling.  Was done to attract investors from Vegas.  City tries to take (’s land and he refuses the offer claiming that there is no public use (required for eminent domain) b/c it’s being transferred to a private entity.

2.  Issue:  Is promoting gambling, etc… to increase the economy a legitimate public purpose and is the government’s taking valid?  NO.

3.  Rule:

a.  Right of refusal of transfer to privates—( has a right to say no b/c property is being transferred to another private entity.

b.  Public use requirement—public takings require both a public actor and public use.  Taking for public use is subject to the exception that allows ( to refuse an otherwise mandatory public taking.

c.  Public use must be mandatory—If transferred to a private, private must be mandated to put the land to a public use.  Here, Harrah’s didn’t even have to operate the casino and if he didn’t the land would revert back to the government.

4. No compelling interest raises scrutiny—higher scrutiny of the taking here than in Poletown b/c no economic crisis to justify the use and legislature wasn’t careful about crafting the taking.

5. Whether the taking is necessary has consistently been held to be a legislative question which courts will not address absent fraud or abuse of discretion.

6. When taking for public use—the burden is on the condemner to prove public use, unlike the question of public necessity, where the lack of public necessity must be shown by the landowner.

7. The taking of land for a casino was not public use—the corporation is the primary beneficiary of the taking and use is not sufficiently subordinate to the public interest as to be incidental to it (this came out the opposite of  Poletown)

8. There must be a Primary and Public purpose for the taking

a. The purpose must be direct (indirect speculative purpose is not enough).

V. How do you make specific modifications to a landowner’s rights to exclude and to use and enjoy land?

Servitudes: 

· Affirmative agreement

· They authorize a nonowner to enter property owned by someone else for a specific purpose (easement) , or they require an owner to perform an act on her own land (covenant)

· Negative agreement

· They allow property owners to restrict the use of property owned by someone else

· Servitudes

· Agreements restricting the use of real property held for commercial purposes

· Profits

· Rights to remove objects from real property (minerals, etc.) 

· Like an easement, involves right to use land in the possession of another person

· Unlike an easement, it includes the right to sever and remove some substance from the land

Licenses:

1. Generally

a. Informal permission that allows the licensee to use the land of another for a narrow purpose

b. Distinguished from the easement

i. Not considered to be an interest in land (personal privilege, temporary in nature)

ii. Statute of Frauds doesn’t apply (it can be created orally)

iii. Generally may be revoked at any time, and is automatically revoked if the licensee dies or conveys title to another

c. Many are implied by circumstances

d. They are presumed to be revocable unless someone expressly says that it is not revocable

2. Revocable

a. Usually revocable at will of the grantor

b. However, if a store owner revokes a license to a customer based solely on race, may be violating civil rights law

3. Irrevocable

a. 4 situations in which a license cannot be freely revoked:

i. an owner who gives permission to someone else to enter the owner’s land to remove the licensee’s personal property =a license coupled with an interest (cannot stop someone from coming to get their car)

ii. Promises to grant a license –ticket theater may stop the person after they sold them a ticket-but they may be sued for breach of k (and can be transferable unlike other licenses)

iii. Easements by estoppel

iv. Constructive trusts

Central Issues of Land Use Agreements:

1. Creation

a. What kind of formalities are needed to make these?

2. Interpretation

a. Interpreting ambiguities in written agreements

b. Parol evidence

c. Presumption of the canons of construction

3. Limits on Freedom of Contract

a. What are the limits on making these k’s?

4. Terminating Agreements

a. How do these land interests end?

B. Easements

Four key issues when dealing with easements:

i) Type 

ii) Scope

iii) Transferability

iv) Divisibility

1. WHAT IS AN EASEMENT?

—A nonpossessory right to use land in the possession of another

i.  It does not give its holder any right to possession of land (differs from estates)

a.  Right to use land for a limited purpose

ii. Interest in land, not a contract right

a. subject to the statute of frauds

iii. It burdens land  that is possessed by another person (typically an owner, that cannot hold an easement in his own land)

Terminology:

i. Dominant estate—Land benefited by the easement

ii. Servient estate—Land burdened by the easement

b.  Classified

i. Affirmative or negative

1. Affirmative

a. Authorizes the holder to do a particular act on the servient land (which is most)

2. Negative

a. Entitles the dominant owner to prevent the servient owner from doing a particular act on the servient land

1. Creation

a. Express

i. Is voluntarily created in a deed, will or other written instrument

ii. By grant or reservation

1. Creation

a. By grant: must be…

i. In writing (Statute of Frauds)

ii. ID the grantor and grantee

iii. Manifest intent to create easement

iv. Describe the affected land

v. Signed by same grantor

b. By reservation

i. Same formal requirements

ii. When the grantor conveys land to another, but reserves an easement in that land

iii. Can be reserved in a 3rd party

Effects Associates—the producer of the film made an oral agreement with the special effects company.  Effects Associates claimed breach of contract and copyright infringement—the producer claimed that the copyright was transferred to him.  Effects replied that copyrights cannot be orally transferred and therefore the ownership was not transferred.  Cohen (the producer) wants an exclusive license.  The distinction between exclusive and non-exclusive use appears to be where the Copyright Act draws the line where licenses must be written rather than oral or implied.  The Court ruled that Cohen cannot get an exclusive license b/c it was not put in writing.

b. Estoppel

i. Nature

1. Oral consent creates a license to use land for access.

2. Under any other circumstance, owner can revoke, but under this circumstance, it is irrevocable through estoppel.

3. If licensee spends substantial money and labor in reasonable reliance on the license and the licensor should reasonably expect such reliance, the licensor is estopped to revoke it. 

4. It endures so long as necessary to allow licensee to recover the value of investment.

5. Could probably avoid reliance if the owner expressly reserved in writing a right to terminate at any time.

Holbrook v. Taylor
1.  ( owned land and allowed ( to build a road on the land.  Mining company used the road and paid ( for use of the road.  Road use was permissive so no prescriptive easement.  ( bought adjoining land and built a residence on it and wants to use the roadway.  The roadway was used in the course of building (’s house and ( allowed ( to improve and widen the road to facilitate this purpose.

2. Issue:  Does ( satisfy the elements for an easement by estoppel?

3.   Rule: 

a.  Promissory estoppel type rule—where (’s actions induce reasonable reliance in ( that they will have access to the road and ( relies on this to their detriment, ( may be granted injunctive relief.

i. You need investment in reliance on a license, plus inferred consent

b.  The remedy is permanent—protects (’s reasonable investment/interest in the house.

c.  The type of remedy is equitable—( doesn’t actually have a prescriptive easement claim so no legal remedy, only an equitable one in the form of an injunction.

d.  (’s burden as lowest cost avoider—It’s (’s burden to stop ( before they have any high level of reliance or detriment through that reliance.

1. Court discretion—this is a discretionary remedy

2. Focus on detriment—case focuses on detriment to ( instead of enrichment to D as the basis for equitable remedy.

3. Grantor’s right to exclude v. grantee’s reliance interest

a.  Court must choose between implementing the grantor’s intent and protecting the grantee’s interest in relying on continued access.

ii. Creation elements

1. License

a. Typically for access purposes

i. May either be express or implied

a. In some states, an implied license can arise based solely on the conduct of the parties.

iii. Reliance by licensee

1. Expenditure of substantial money or labor in good faith reliance.

a. Reliance often consists of improvements to the servient land that directly benefit the licenser, such as paving or repairing an access road.

b. Alternatively, the construction of a home, barn or other structure that improves the licensee’s property counts.

c. Reliance is more likely to be found reasonable if the parties clearly intended to create a permanent right of access.

iv. Knowledge of licensee

1. Or reasonable expectation that reliance will occur

a. Licensor must know or have reason to believe reliance will occur

Constructive Trusts

1. Trust

a. Property arrangement in which an owner transfers property to another person(trustee) with instructions to manage the property for benefit of a third party (called a beneficiary).  

b. Trustee has legal title to the property, while the beneficiary has equitable or beneficial title. 

c. Most are created expressly by a trust document or a will.

2. Constructive trust

a. Courts sometimes treat a property arrangement as if the grantor had created a trust arrangement, regardless of the grantor’s intent.

b. Found to exist by operation of law or by construction of the court, regardless of any lack of express agreement between or intent on the party of the parties.

c. If a party has been wrongfully deprived of title to property, the court may impose on the landowner a constructive trust for the benefit of that party.
Rase v. Castle Mountain Ranch Inc.

1.  ( owned land around a lake and allowed and encouraged ( (bunch of employees) to build and improve cabins on the land.  Issue is termination of the permission/license to be on the land.  There was an agreement b/w the original parties that termination could occur at will by either party with 30 days notice.  Parties are closely related and don’t deal at arms length.  Ward bought the property with the revocable licenses and wanted to just revoke the licenses and take the land for themselves.  Original owner represented to ( that the license revocation clause was a formality and that their investments would be protected.  Also, original owner refused to sell the property unless ( promised not to terminate the license.

2.  Issue:  does the court give a strict reading to the termination clause in the license or focus on the intent of the grantor to not have the licenses be revocable?

3. Rule:

a.  Reliance—cabin owners relied on representations of Tavenner (the original owner) so they are entitled to some relief.

b.  Constructive trust—this is a vague/unspecific remedy that falls in the equitable category.  It transfers property interests for equitable remediation and there are no standards or requirements for this.  It’s a discretionary way for courts to fashion an equitable remedy.

i. Remedy is proportional to the detriment incurred.
ii. Remedy is fashioned b/c buyer is unjustly enriched by presence of cabins and improvements by the cabin owners who act in reliance on Tavenner’s statements that the licenses won’t be revoked.
iii. They created this based on the idea that it would be unfair to just toss these people out-however, they shaped the trust in such a way that they set a time limit as to how long it will last.

iv. The remedy:  cabin owners get time or money.  They can live there for 13years or get paid for the sale of the cabin properties by D and if D is unwilling to negotiate, the courts will fix the price.

c. Implication from prior use and necessity
1. Nature

a. No express creation, but court may infer intent from the presence of existing use

b. Statute of Frauds inapplicable

c. No express intent

d. Easement by reservation 

i. If the grantor intends to retain an easement over the property conveyed to the buyer.

e.  Easement by grant

i. Grantor intends to grant buyer an easement over the property retained by the grantor

2. Creation

a. Required elements

i. Severance of title

1. A tract of land held in common ownership must be divided into two or more parcels (one retained by owner, one transferred to new owner).

ii. Existing, apparent, and continuous use

1. Must already exist at time of severance.

2. Must be used in a manner that benefits the transferred parcel.

3. Use before severance doesn’t count-cannot obtain an easement in one’s own land.

4. Apparent-means discoverable by reasonable inspection if not readily available.

a. Underground utilities (sewer pipe)-count even if not easily discoverable

5.  Cannot be temporary , sporadic or occasional-sufficient that one would expect use after severance of title            

3.  Reasonable Necessity

a.  Must be convenient or beneficial to the use and enjoyment of the dominant estate, but   not absolutely necessary (standard met if a lot of money must be spent to find a substitute)
Granite Properties Ltd. v. Manns

1.  ( sold part parcel of land to (, and now ( wants ( to stop using the driveway on his property.  ( relied on driveway to get to property and doesn’t want to stop.

2.  Court held that the above three factors are met and implies an easement .  Court disregards the requirement that land interest be express and written

3.  Draws distinction between:

a. Implied easement by reservation

i. Grantor claiming they retained an implied easement when conveying the property to grantee

ii. Much more difficult to prove here b/c grantor usually drafts the deed, so they shouldn’t be able to derogate easily from own grant by saying they meant to 

b. Implied easement by grant

i. Buyer claims that grantor gave an implied easement to grantee when selling parcel to her

4. When circumstances are such as an apparent use of the land –that support inference of parties intention, don’t need as strong a showing of necessity as when necessity is the only circumstance from which the inference of intention will be drawn

5. Test is reasonable necessity, not unqualified necessity –when w/o it, no effective use could be made of the land benefited by it

d.   Easements by Necessity

a. Nature

i. Requires a high degree of necessity when title is severed, but no prior use

ii. Rules:

1. Servient owner is usually permitted to select the location for the road easement, as long as the rout is reasonable

2. The easement ends when necessity ends

b. Creation

i. Required elements

1. Severance of title

2. Necessity at time of severance

a. Traditional view: strict necessity

i. Most courts still require strict necessity.

ii. Must prove that severance caused land to be absolutely landlocked.

iii. Parcel must be entirely surrounded by private land, not public road.

iv. Owner must not hold an easement or other legal right of access to cross the adjoining land to reach a public road.

v. If the owner has any legal means of reaching the land, inconvenience, expense and impracticability don’t matter-no dice.

vi. Some courts held that water access precluded S/N-but not today.

vii. Landlock must exist when title is severed (measured at instant time of severance, not later).

viii. Does not apply  to a parcel that becomes landlocked only after the severance of title (like if a year later, the public access is destroyed).

Finn v. Williams

(  (’s only access to public road was through (’s land, which is part of the parcel that used to be in common ownership.  ( doesn’t want ( to use his road. 

(  Where an owner of land conveys a parcel thereof which has not outlet to highway except over remaining lands of the grantor or over the lands of strangers, a way by necessity exists over the remaining land of the grantor.

(  If, at one time,there was a unity of title, as here, the right to a way by necessity may lay dormant through several transfers of title, and yet pass with each transfer as appurtenant to the dominant estate and be exercised at any time by t the holder of the title.

(  He may avail himself of the dormant easement implied by the severing of the dominant and servient estates

· Courts split:

· Purpose of rule is to effectuate grantor’s intent, and no easement of necessity will be recognized if it is clear that the grantor intended to sell a landlocked parcel

· Here, ultimate goal is promoting development of the property by preventing property from becoming landlocked and taken out of the market

b. Minority view: reasonable necessity

i. Easement must only be convenient or beneficial to the normal use and enjoyment of the dominant land

—automobile access may be included here

—easements for utility lines

4.  Prescriptive Easements

a. Nature

i. Related to adverse possession (can acquire property through long term open use, statute of limitations, tacking tolling).

ii. Difference –adverse possessor receives title to the land, P/E holder receives easement in land owned by another

b.  Creation elements

i. Open and notorious

1. Must be sufficiently visible and apparent that the owner who was present on the land can discover it—cannot be concealed, but actual knowledge not necessary

ii.  Use that is adverse and under claim of right

2. Objective Test

a. Majority approach

b. Use as a reasonable owner would, w/o permission, subjective intent irrelevant

i. When no evidence as to permission, if all other elements are met-presumption that claim is okay

1. Many states refuse to presume if land is wild

2. Some states refuse at all assuming silence =permission

3. Subjective Test

a. Requires a good faith belief of entitlement to use the land

iii. Exclusive use

1. It may be exclusive, even though he is not an exclusive user

a. It means that his use is independent of uses by others (separate and distinguishable from uses of the general public)

iv. Continuous and uninterrupted use for the statutory period

1. Continuous focuses on the conduct of claimant

a. Does not mean constant-only what is reasonable in regard to the land

2. Uninterrupted

a. Conduct of the owner

i. If owner stops the claimant from using it, continuity ends (no matter how short)

3. Statutory period applies here

2.  Appurtenant versus in gross

Appurtenant

(b) Benefits the easement holder as the owner of the dominant land

(c) It is seen as attached to the dominant land, not to any particular owner of land

(d) By definition, only exists when there is both a dominant land and servient land

(e) Automatically transferred when the dominant tenement is transferred

In gross

(f) Personal to the holder

(g) It benefits the holder whether or not he owns any other parcels of land

(h) It involves only the servient land (by definition, no dominant land exists)

(i) Remains w/ the holder and cannot be transferred

How to determine

(j) Intention of the parties determines it.

(k) A well drafted express agreement should specify the intent

(l) If ambiguous, the courts will look to surrounding circumstances to interpret

(i) Access easements are always appurtenant because they facilitate means to the dominant estate (same with easements that contribute to the use and enjoyment of the holder of a dominant estate)

(ii) If intent cannot be determined, it is construed as appurtenant b/c courts hate in gross

2) TRANSFER

a) Appurtenant

i) It “runs with the land”

· It is treated as if it were attached to that parcel so that any future owner of the parcel is benefited or burdened by the easement

· Easements run with the land to burden future owners of the servient estate if “

· The easement is in writing

· The required writing is the original writing

· It does not have to be in subsequent deeds (even though it will be binding on subsequent owners)

· The original grantor who created the easement intended the easement to run with the land; and

· It can be express in the deed, or implied

· If the easement is not a personal one (but a permanent right such as utility line)-courts will generally bind it on subsequent owners

· Subsequent owners of the servient estate had notice of the easement at the time of the purchase

· Three kinds of notice

· Actual notice –if they in fact knew about the existence

· Inquiry notice-If there are visible signs of use by nonowners

· Constructive notice-if the deed conveying the easement is recorded in the proper registry of deeds in the proper place (chain of title)—they should of known

· REQUIREMENTS FOR THE BENEFIT TO RUN WITH THE LAND

· To determine if the benefit runs with the land-ask “Is the easement owned by the person to whom it was originally granted or by whoever happens to own the parcel of land it was intended to benefit?”

· The test for determining which of the two it is-is the INTENT of the grantor

b) In gross

i) Generally, they are not transferable and do not “run with the land”

(1) Exceptions:

(a) Commercial easements (economic purposes) are freely transferable, while noncommercial easements (hunting fishing, personal purposes) are not

(b)  however, some courts have found them to be freely transferable unless the parties show that the dominant land owner “should not have reasonably expected this result”

Green v. Lupu

1. ( sues to enforce an easement.  ( originally owned large parcel of land and ( bought the north section of it.  ( bought the land under an installment payment contract where they get immediate possession but seller holds title until payments complete.  ( needs a loan to build a house so ask ( for deed release and in exchange ( gives ( an express easement across the property.  (’s easement is for access to a mobile home park and problems arise when people run motorcycles along the easement.

2. Issue:  Is the easement restricted to personal use by ( or can mobile home park use it.  The easement issues are transferability, divisibility, and scope.  Also, can parol evidence be used to clarify ambiguity as to the scope of the easement?

3. Rule:  

a. Intent key—key rule is to give effect to the intent of the parties and parol evidence can be used to clarify this intent when the conveyance is ambiguous (when the terms are uncertain or capable of being understood as having more than one meaning)-here, it was ambiguous as to whether it was for in gross or appurtenant

b. Land benefits presumed to run—easement is presumed appurtenant where it benefits land rather than a person.  If it’s an ingress/egress  and road utility purpose easement, it’s presumed appurtenant b/c it’s focused on the benefit to land.

c. There’s a presumption against personal easements.

Nuisance theory—resolves conflict b/w lawful uses which are annoying.  As in Lupo, the servient estate holder could sue the motorcyclists for nuisance as a way to restrict the scope of the easement.

3.  Scope  (1. was the use the kind contemplated; 2. unreasonable burden? 3. can it be subdivided?)

a.  Manner, frequency and intensity of use

i. Turns on the intent of the original party (presumed intent)

1.   Presumes that they are entitled to use land for full use and benefit-unless evidence to the contrary

ii) Factors determining intent:
(1) The circumstances surround its creation

(2) Whether the easement is express, implied or prescriptive; and

(3) The purpose of the easement

iii) Three issues arise in determining whether the owner of the easement is misusing it beyond the scope contemplated by the grantors:

(1) Whether the use is the one contemplated by the grantor

(2) Whether the use is so heavy that it constitutes an unreasonable burden on the servient estate not contemplated by the grantor

(3) Whether the easement can be subdivided

iv) Kinds of uses encompassed by the easement

(1) General right of way for any reasonable purpose

(a) Some courts differ with this standard-right of way limited to the specific purposes contemplated at the time that they were granted

(b) GRANTORS RETAIN ANY RIGHTS THEY DON’T GIVE AWAY-so often the question is to what they initially gave away

v) NO UNREASONABLE BURDEN

(1) Owner of easement may clearly engage in the kind of activity contemplated by the easement, but it still may exceed its scope
(a) turns on grantor’s intent

(i) if ambiguous-court must balance (dominant estate) freedom to develop property against undue burden on the servient estate

b.  Divisibility and apportionability

i. Arises when the owner of an dominant estate subdivides the property and attempts to transfer to new owners the rights to use the easement to obtain access to their property.

1.  Appurtenant easement –

a. Benefits the entire dominant estate and is apportionable among subsequent owners if the dominant estate is subdivided

i. A dominant estate may be subdivided and used as an easement for a right of way for access to each of the parcels

ii. The number of users may increase, but the extent of the burden is measured by the needs of the dominant estate

(2) In gross

(a) If the easement in gross is non-exclusive (grantor reserved the right to use the easement in conjunction with the grantee)—it is unapportionable

(b) If the easement is exclusive-easement is apportionable

(c) The grantor may sell rights to the easements to others as long as the  grants don’t interfere with the use of the first grantee

c) Change in location or dimensions  

i) Extension of use by the owner of the servient estate

(1) An owner of a dominant estate may not extend use of the easement of the servient estate to obtain access to a parcel that is next to the dominant estate (can only use this to get to dominant estate)

(a) Remedy is an injunction  (usually)

(b) if it is a prescriptive easement, courts don’t generally allow expanded use b/c it has little connection w/ the parties intent

ii) Changing location

(1) Traditional rule

(a) Prohibits owner of the servient estate to change location of the easement

(2) Middle Position

(a) Allowing the servient estate owner to relocate the easement as long as damages are paid to the dominant estate owner

(3) Restatement approach

(a) Will allow the servient estate to make reasonable changes in the location  or dimension when necessary if the changes do not:

(i) Significantly lessen the utility of the servitude

(ii) increase the burden on the holder of the servitude benefit

(iii) frustrate the purpose for which the servitude was created

Cox v. Glenbrook Co. (interpretation of ambiguous easements: scope and apportionment)

a) Parties contest the scope of an easement for ingress/egress.  D wants to widen a one-lane dirt road to accommodate a growing subdivision and P wants to restrict.  P argues intent of original easement was for a one-lane road.

b) Issue:  what is the scope of the easement and how should it be determined?  can others gain access to the easement through subdivision of the benefited parcel?
i) Conclusion

(1) Privilege of use is not restricted by the grant-may be enjoyed by those who succeed to the possession of the entirety or sub-divides

(2) Improvement is permissible as long as:

(a) It is confined to the borders of the grant

(i) the road can’t be widened b/c no intent in the original easement for the road to be wider than for one car.  Unless otherwise specified, width is limited to width at the time of the grant

(b) It does not cause undue burden on the servient estate

(c) Will not cause an unwarranted interference with the independent rights of others who have similar uses

(3) the location and dimensions of an easement may be changed only if the owners of the servient and dominant estates all agree

(4) the owner of the servient estate has the right to relocate at own expense

Henley v. Continental Cablevision of St. Louis
(  (s sued claiming that SW Bell’s easement for wires and cables was exclusive and therefore not apportionable to ( Cablevision for the purpose of laying cable wire.  

(  The court ruled for (’s, holding that a narrow interpretation of the easement on the grounds that cable television did not exist in 1922 (the time the easement was granted) was inappropriate as a basis for relief and that it was clearly the intent of the parties to provide an easement for the provision of electrical and communication devices.

4.  Termination

a. In general

i. Creating parties may impose an express limitation on the duration of the easement

b. Abandonment

i. Mere non-use doesn’t meet this standard

ii. Hinges on the holder’s intent: he must affirmatively intend to relinquish his rights

(4) Found if:

(a) Holder stops using the easement for a long period

(b) takes other actions that clearly manifest intent to leave

iii) courts are hesitant to use this b/c it may be a disaster for the dominant land owner

d) Misuse

i) If this is found, may receive an injunction to stop use (but this is rarely used)

e) Prescription


i) Can be terminated under same elements as you acquire one

(1) Plus, the servient owners conduct must substantially interfere with the holders use of the easement (blocking  access)-if it occurs past statute of limitations-it has ended

f) Release

i) Easement holder may voluntarily agree to release his/her rights to the easement

g) Necessity

i) No more necessity

h) Merger

i) If one owner acquires both the dominant and servient lands, it is extinguished

i) Eminent domain

j) estoppel

i) If someone gives an oral release, might not make statute of frauds

ii) But if someone relies on it, may invoke estoppel

k) Change in conditions or undue burden

l) Marketable title acts

i) May require the easements, along with other encumbrances on the property interests be recorded periodically to be binding on future purchasers b/c

(1) An express easement ends if the land is conveyed to a bona fide purchaser w/o notice of the easement

(2) however, this does not end an easement by prior use or necessity (but rarely arises b/c buyer is charged w/ inquiry notice

(3) law is clear that even a bona fide purchaser takes title to a prescriptive easement

3) Negative easements

a) Modifications of the dominant tenement’s right to force the servient tenement to restrict their use of their own land

b) Types

i) No blocking windows

ii) No blocking air 

iii) No blocking water

iv) No removing support from buildings

v) No obstructing view from dominant land

vi) Conservation

vii. Solar
c. Promises enforceable as real covenants and equitable servitudes

i. The basic requirements and concepts

1. What is a Real Covenant?

a. Defined

i. Promise concerning the land that 

1. Benefits and burdens the original parties to the promise AND ALSO THEIR SUCCESSORS and

2. Is enforceable in an action for damages
ii. They are usually imposed in a deed granting property
iii. We only use this theory when the party who is suing or the party being sued is NOT an original party—if one of the original parties breaches, it is contract law.
iv. It has two sides:

1. Promisor’s duty to the promisee=burden

2. promisee’s right to enforce the promise =benefit

v. Assumption that these are bad (they make it hard for land to develop)

b. Distinguished from other doctrines

i. This doctrine is very similar to the equitable servitude (and most P’s like to enforce restrictions as equitable servitudes)

1.  The difference is :

a. Remedy is injunction

b. Elements easier to satisfy

c. Broader range of defenses for enforcement

2. Creation of a Real Covenant

a. Original Promisee v. Promisor’s successor: Does the burden Run?

i. Requirements for the burden to run

1. The issue is: can the covenant be enforced against the promisor’s successor?  Does the burden run to the promisor’s successor?

ii. #1 Covenant in writing

1. Must comply with the statute of frauds

2. Most states allow a “written declaration” or a plat map that expressly imposes covenants on the entire subdivision

a. The deed may or may not give explicit reference to the declaration  (some require it, some don’t if the purchaser is put on notice of the prior restriction)

3. Oral covenant can be enforced if (estoppel and part performance) can be proven

4. Representations in sales literature don’t really count, but if relied upon, can be subject to estoppel

a. Usually only applied in circumstances of fraud, even though sometimes courts will allow it if a developer has changed his mind

b. Courts that don’t allow it, apply statute of frauds really strictly and only apply it in cases of intentional fraud

iii. #2 Intent to bind successors

1. Found in the express language of the covenant

a. Covenant is made to grantor or grantee and to their heirs and assigns.

b. Or that it is intended to bind future owners of the parcel or that the covenant is intended to run with the land

c. Burden can run but not benefit (and vice versa)

2. May be inferred from the nature of the restriction

3. Many courts presume intent absent evidence that it was in gross (if the touch and concern element is met, this probably will too)

iv. #3 Touch and concern the land

1. Use of the land

a. The thing required to be done affected the quality, value or mode of enjoying the property interest conveyed

b. Less likely to touch and concern as connection with physical use of the land diminishes

c. TEST

i. The use of land has to be connected to enjoyment

ii. It must effect the market value of the land

iii. It is very fact sensitive

2. Negative Covenants

a. Restriction on promisor’s use of land usually satisfies this

b. Covenant not to compete do meet this requirement.
Whitinsville Plaza (() v. Kotseas (() 

Centers on privity; anti-competitive covenants can run b/c benefit land; rational business planning legitimate

1.   ( sold parcel to a ( with reciprocal anti-competitive deed restrictions that no business could be established that would compete with (’s business and ( couldn’t compete with businesses on (’s retained land.  Covenant was designed to promote harmonious development of the shopping center.  ( agreed not to compete with (’s discount store.  Covenant was intended to run with the land.  ( tried to lease retained property to CVS and ( sued b/c would violate anti-competitive covenant. 



2.   Issue:  can the covenant be enforced against either/both CVS and (?



3.   Rule:  

a.   Horizontal privity—satisfied b/w ( and ( b/c mutual easements in adjoining properties.  Although MA not have instant privity rule, there’s an ongoing relationship.

b.   Vertical privity (benefit side)—yes b/c full possessory interest is transferred to (.

c.   Vertical privity (burden side)—no b/c it’s a lease, ( keeps future possessory interest.  No vertical privity b/w ( and CVS.  This means CVS can’t be liable for money damages and only ( can provide damages.  Only remedy against CVS is an injunction.

d.   Touch and concern (must confer a direct physical advantage in the occupation of the dominant estate)

i.    Rational business planning touches & concerns—it does touch and concern the land b/c it’s rational business planning so non-competitive covenants will be enforced and court overrules its old precedent and falls in with the majority of states.

ii.   It benefits the dominant parcel—purchasers can rely on non-competition clause in buying b/c it guarantees more stability for their business.

e.  Non-competitive covenant restrictions: 

i. Reasonable purposes—must be commercially reasonable and for planning purposes—cannot be focused on creating a monopoly. Must be reasonably limited in time and space and consonant with the public interest.

ii. Subdivisions: implied reciprocal servitudes and 3rd party beneficiaries

iii. Terminating covenants and equitable servitudes

3. Affirmative covenants

a. Require the promisor to do some affirmative act

b. This includes monetary payments (homeowner’s associations)

v. #4 Horizontal privity

1. requires that the original parties have a special relationship in order for the burden of a real covenant to run with the land

2. when determining this, only concerned with the original parties (not successors)

3. THREE COMPETING VIEWS

a. Some states requires a landlord-tenant relationship (or similar relationship involving mutual interests in the land)

i. Mutual interests were developed because of the limitations on landlord tenant relationships

b. Some states include all successive interests (including grantor-grantee relationship)

i. Transaction involving the conveyance of an interest in land (w/o continuing relationship of the parties)

ii. Majority view

c. Some states have abandoned this entirely

4. Does not include

a. Agreements between neighbors who are not part of a simultaneous conveyance of another property right

b. Agreements between grantors and grantees that are not made at the same time of the conveyance of the property interest

i. Law exam Q!!!—make sure the covenant was included in the same deed that forms the relationship in the first place –any subsequent act, that makes the promises—will not attach to the original deed

vi. #5 Vertical privity

1. Concerns the relationship between the original covenanting party and his successors

2. If the successor succeeds to the entire estate in land held by the original covenanting party, it exists

3. If the successor acquires less than the entire estate it does not exist

a. Or an estate of lesser duration than that of the prior owner

b. STRICT VERTICAL PRIVITY-to obtain—prior owners must not retain future interests in the land when they transfer ownership

i. No landlords

ii. No life estates

c. RELAXED VERTICAL PRIVITY-if future interest is permitted

4. Does not exist if neighbors who are intended beneficiaries of the covenant but are not successor owners or possessors of the parcels owned by the covenanting parties

vii. #6 Notice to successors

1. The successor must have notice of the covenant (arises from recording statutes)

a. Bona-fide purchasers have protection (a real covenant is enforceable against a later purchaser for value only if the purchaser had notice of the covenant when acquiring the interest

2. SATISFIED BY:

a. Actual notice

i. Told about or made aware of it

b. Record notice

i. Definition: notice of any prior interest that would be revealed by an appropriate search of the public records affecting land title

ii. A person can be charged with this notice even if they never conduct a title search

c. Inquiry notice

i. If any condition of the premises indicated that the property was burdened by the covenant (usually only affirmative easements)

ii. Sometimes courts will apply this if the land is in a neighborhood where there is a uniform pattern (buyer is then obligated to search the deeds)

d. Imputed notice

i. Arises from a special relationship between two or more persons; if one has actual knowledge of a fact, the others are deemed to know the fact

3. NOTICE PROBLEM

a. When restriction is placed in a deed of sale of a parcel binding the grantor’s remaining land and the grantor then sells or leases part of that remaining land w/o any reference in the deed

i. Some courts hold that the purchaser of the remaining land is not on notice b/c it is outside the chain of title

ii. Other courts hold the new purchaser obligated to search all grants made by the seller during the time the seller owned the land being purchased

1. Courts more likely to enforce it against new purchaser if land was party of the common scheme

EQUITABLE SERVITUDES

1. In context

a. Easier to satisfy than a covenant b/c horizontal and vertical privity not required

b. Remedy is injunction (which provides more relief)

2. Definition

a. Promise concerning the use of land that

i. Benefits and burdens the original parties to the promise and their successors

ii. Is enforceable in equity

3. Distinguished from other doctrines

a. Easier to meet than parallel standard of real covenant

b. Broader array of defenses than RC

c. Remedy is injunction, not RC damages

4. Evolution of the Equitable servitude

.
Tulk v. Moxhay (Ct. of Chancery, England, 1848)—Covenants run when there’s notice

1.   ( sells land and in the conveyance adds a covenant that the garden on the property must be maintained and can’t be built on and that other inhabitants of the housing around should have access to the garden in exchange for reasonable rents.  ( bought land and the deed didn’t contain the covenant but ( had notice of the covenant.

2.   Issue:  can purchaser of land use it in manner inconsistent with covenant where he had notice when purchased.

3. Rule:

a.   Notice makes it binding—covenant will be binding on subsequent purchaser who has notice

b.   Policy rationale for running covenant—would be inequitable to void the covenant b/c sales down the line would be for higher price b/c the land is unburdened and an unfair private would be derived by the violator.

· It would be inequitable for one purchasing with notice not to be bound like the person he purchased from

c.   Notice puts grantee in position of seller—if party had notice, they are bound by it (even absent horizontal privity)

5. Creation

a. Original Promisee v. Promisor’s Successor: Does the burden run? (4 elements)

i. Promise in writing or  “the common plan”

1. Okay if it satisfies the statute of frauds

2. EXCEPTION TO STATUTE OF FRAUDS

a. Common plan (scheme)

ii. Intent to bind successors

iii. Touch and concern

1. Same as RC (but courts are split on in gross)

iv. Notice to successors

1. Bona fide purchasers are protected

2. A donee is bound even w/o notice

3. Same notice requirements as RC

6. Promisee’s successor v. Original promisor: Does the benefit run?

a. Promise must be in writing (or implied from a common plan)

b. Intend to benefit successors

c. Touch and concern

d. The law increasingly allows persons other than successors to enforce equitable servitudes.  

i. Usually in subdivision context where restrictions are imposed on a deed by deed basis, but the subdivider doesn’t expressly promise to restrict all lots

1. Courts will usually permit buyers to enforce uniform restrictions against later buyers even though earlier buyers are not technically successors

7. Promisee’s successor v. Promisor’s successor: DO the burden and benefit run?

a. Both must run

8. Equitable servitudes and the subdivision

a. Common interest communities impose uniform restrictions on every lot in order to protect the long run desirability of the neighborhood and attract buyers

b. For this to occur, all lots must be both burdened and benefited by uniform restrictions

i. Need a declaration containing restrictions

9. Implied Burden: The implied reciprocal Covenant and the Common plan

a. ( argues: it is not in writing, statute of frauds prohibits it and is unenforceable

b. But, if a resident tries to enforce the promise as an equitable servitude, this exception applies

i. If developer manifests a common plan, most courts apply equitable servitude for equity purposes

ii. Implied promise by the developer to impose the same restrictions on all the retained lots

iii. Every lot is burdened and benefited

iv. No lot owner may violate the restrictions and any lot owner can enforce it against another
McQuade (() v. Wilcox (() (Michigan, 1921)—subdivisions/implied reciprocal servitudes; grantor’s retained land can’t benefit w/o being reciprocally burdened; Common Scheme; All lots but grantor’s are restricted

1.   ( subdivides land to make a high-class residential area.  There was a plat recorded restricting land and specifying building specifications.  Was intended to run with the land and remain in force for set period of time.  Problem is ( sells her own lot to someone who wants to build a restaurant and ( (landowners) sue and argue (’s land should be similarly restricted.  Jacobs is the buyer of (’s land.

2.   Issue:  despite lack of covenant attached to (’s land, can it be burdened in same way (’s land is?

3. Rule:

a.  Notice & chain of title—problem enforcing against Jacobs b/c notice is lacking since there’s nothing in the chain of title or the deed indicating a restrictive covenant.

b.  Inquiry notice—based on nature of surrounding subdivision, there is inquiry notice as to the residential character of the neighborhood which the court calls constructive notice and it imputes Jacobs with this notice.

c.  General plan/common scheme—(’s plot is part of the general plan and since it benefits from the surrounding burdens, ( can’t disregard the covenant and free her land.

d.  Similar to equitable estoppel—(’s relied on representation of high-class, residential nature of the neighborhood in purchasing their land so it would be inequitable for ( to destroy the character of the community after (’s purchased in reliance on the type of common scheme applicable.

e.  Implied burden/covenant via reliance—it’s generated w/o paper b/c of the presence of reliance by (.

b. Promisee’s successor v. Original Promisor: Does the benefit run?

i. Requirements

1. Here, the only Q-will the BENEFIT Run?

2. Successor must demonstrate that the benefit of the covenant runs to him (not necessary to show burden b/c we are dealing with the original promisor)

3. Easier to benefit successors than to burden them:

a. Must be in writing

b. Intend to benefit

c. Touch and concern

d. Vertical privity

i. Most courts find it even when they received less than entire interest

e. NO HORIZONTAL OR NOTICE

ii. Lawn covenant

1. It is okay if there is no vertical privity b/c the successor of the benefit is an owner of nearby land who would benefit by enforcement of the covenant.

2. Most courts allow this if these owners are “intended beneficiaries”

3. Easiest to prove if expressly written in a deed or common scheme is shown

c. Promisee’s successor v. Promisor’s successor: Do the burden and benefit run?

i. Requirements

1. For this to work, both the burden and benefit must run

2. If both run, then a successor may enforce the restriction as a real covenant

3. If either burden or benefit fails to run, the successor will too

4. This one is not generally upheld when applied to law covenants

3. Obligations of the original covenanting parties

a. Original owner does not retain the right to enforce a covenant once it sells the benefited parcel b/c:

i. The intent of the original covenanting parties was to restrict the use of the grantor’s retained land to benefit the dominant estate (once the property is transferred, the original owner is no longer an intended beneficiary of the promise).

ii. May be okay if there is explicit language to effectuate it.

iii. REGULATORY RULE-restricts the enforceability of covenants when the benefit is held in gross (the obligation doesn’t pass if the promise doesn’t benefit the successive owner of another parcel).

1. The person who determines if enforcement would be appropriate is the current owner of the dominant estate, rather than the private owner

2. Most courts will refuse to allow prior owner to enforce even if the parties intended to allow enforcement

3. Some courts make an exception when the covenant is held by a homeowners association

b. The original owner of a property interest is still liable on the covenant to a proper P if they only lease the property to the new owner (owner not liable for damages only if he sells the land)

4. Termination of a Real Covenant

a. Abandonment

i. Conduct of the person entitled to the benefit of the covenant demonstrates the intent to relinquish his or her rights

ii. Is found when the average person upon inspection, w/knowledge of restriction, observe sufficient violations that he or she will logically infer that the property owners neither adhere to nor enforce the restriction

b. Changed conditions

i. When conditions in the neighborhood of the burdened land have so substantially changed that the intended benefits of the covenant cannot be realized

5. Remedies for breach of Real covenants

a. Almost any restriction that can be enforced as a real covenant can alternatively be enforced as an equitable servitude

i. Compensatory damages (equal to the difference bt/wn the FMV of the property before and after the defendant’s breach)-as a real covenant

Injunction as a equitable servitude:

Sanborn (() v. McLean (() (Michigan, 1925)—implied reciprocal servitudes/common scheme; not all lots have restricted deeds

1. ( wants to build a gas station on land and ( sues to prevent it arguing that it’s a nuisance and violates the general plan/common scheme for the lots and that ( should be subject to a reciprocal negative easement.  Unlike McQuaid case, here, lots of lots are burdened but not all are restricted to create a residential environment. 

2. Issue:  does the benefit/burden run by implication to land that doesn’t include the specific covenant at issue in the deed?

3. Rule: where the owner of two or more lots sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold

a.  Benefit by implication—benefit runs to grantor’s retained land by implication even if it’s not in the text.

· An implied promise by the developer to impose the same restrictions on all the retained lots (every lot in the subdivision is burdened or benefited by the restrictions)

· No owner in the lot may violate the restriction. And any lot owner can enforce the restriction against another

· If we have an explicit promise (going back from the purchaser to seller) we imply a promise back from seller to purchaser. 

· Even though there is nothing in the deed—the seller promises to burden all retained land w/in the same common scheme with the same restriction that the purchaser agrees to

b.   Common scheme—if plan was to develop a common scheme for the neighborhood, the owner’s retained land is burdened with reciprocal restrictions to justify the benefit he receives from the grantees.  

c.   Reciprocity—no burden unless there’s a reciprocal benefit

d.   Common original owner—land must start in the hands of a common owner for the implication doctrine to function.

e.  Notice—if ( had notice the restrictions can be enforced.  no notice, no enforcement.  Here the court finds ( is bound by constructive notice b/c the deeds in the plat indicate a burden.

· Percentage of deeds with restrictions, oral representations by the subdivider, statements in brochures, maps and plat maps help to prove existence of common plan

f. Inquiry notice—required b/c of open and obvious use of other surrounding 

lots for only residential purposes.

10.Implied Benefit

a. If three plots are sold-A then B then C.  C may sue A, even if he came later, to enforce the covenant if he breaches it

b. What if C breaches? Those that recognize the common plan will let A sue C.  But a minority of states reject the common law approach: SOLUTION: from k law, 3rd party beneficiary doctrine.  The inclusion of the express promise in a later deed demonstrates the implied intent of the parties to benefit all other lot owners as 3rd party beneficiaries, including earlier buyers like A

11.Termination

1. Changed Circumstances

a. Most commonly asserted defense

b. When conditions of the neighborhood have so changed that the intended benefits of the restriction cannot be obtained to a substantial degree-continuation of the restriction would be of no substantial benefit
El Di v. Town of Bethany Beach

· Involved a restriction on the sale of alcohol, originally imposed by a religious organization. When the area became a tourist resort, ( began selling alcoholic beverages at his restaurant
· Court refused to enforce restrictions b/c given the changed conditions, it no longer benefited the other property owners
· Here, even though alcohol was restricted, people stood by and watched its sale and consumption (acquiescence).

2. Acquiescence

a. The ( who ignores violations of a promise by some owners, but then seeks to enforce the same promise against the ( will lose to acquiescence

3. Abandonment

a. Barred from recovery if he has tolerated violations of the covenants by owners of other restricted parcels covered by the covenants

4. Estoppel

a. Owner who orally represents that she will not enforce a covenant may be estopped from asserting her interests if owner of servient estate changes her position in reliance

5. Laches

a. If the covenant has been ignored or breached for a substantial period of time, and the ( unreasonably delayed in enforcing the promise, and it causes substantial prejudice to the (.

6. Relative hardship

a. Courts only consider relative hardship to the parties in deciding whether the P will receive an injunction or other equitable relief

b. The ( is entitled to equitable remedy if the balance of equities tilts in his favor, otherwise, he will receive damages

i. Some courts apply it like this

ii. Other courts modify it-granting an injunction unless the resulting benefit is substantially outweighed by the resulting harm

iii. Some courts ignore it completely

Blakeley (() v. Gorin (() (Massachusetts, 1974)—Light & Air; Relative Hardship

1.  ( (petitioner, not plaintiff) wants to build an archway in an alley.  ( objects b/c they argue it takes away light and air and they argue there’s a covenant in effect preventing such action.  ( seeks injunction.

2.  Issue:  Can ( get an injunction since MA marketable title act applies and stipulates that in the city, only damages are available and no injunctions.

3.  Rule:

a.   Relative hardship—court applies the relative hardships to either party and grants money damages instead of an injunction.

b.   Efficient property use—where enforcement of a restriction on land means land has no economically feasible use, restriction won’t be enforce but damages can be granted.  The benefit of use o/w the burden of impeding reasonable use of the land for suitable purposes.

c.  Burden o/w benefit—when burden is significant and benefit is relatively low, 

     courts won’t grant injunctive relief (like the rule in Boomer cement case)

7. Unclean hands

a. Prevents a ( who has violated a promise from seeking to enforce it in equity against another party

8. Marketable Title acts

a. The terminate restrictive covenants if they are not recorded after a specific period of time

     12. Remedies


a. injunction

VI. How do you split up right to possession over time?

A. The system of estates and future interests

The Estate’s System Approach

1. What are the legally allowed/prohibited splits in time?

2. What traditional language is needed to create an estate

3. How do you interpret an ambiguous conveyance?

4. How do you implement an invalid conveyance?

5. What rules govern the legal relations between multiple owners?

General Estate Rules

1. Classifying estates

a. Is it freehold or non-freehold?

b. Is it absolute or defeasible?

2. Freehold estates

a. Fee Simple

i. If ( doesn’t leave it to anyone in will, it will transfer to the state by ESCHEAT

ii. Creation

1. Presumption in favor of creation of them 

2. Unless clear language is used to show intent to create a lesser estate, courts will construe it to be one

iii. Rights and duties of a fee simple owner

1. Entitled to use forever

2. Allowed to exclude all others from land

3. May transfer rights to whoever

b. Life Estate

i. Measured by the lives of one or more specified persons (life estate holder is a life tenant)

ii. Pur Autre Vie-life estate measured by the life of a person other than the grantee

iii. Creation

1. If language is ambiguous, presume fee simple-so be clear!

iv. Rights and duties

1. Entitled to use and enjoyment and any rights and profits

2. Cannot commit waste

3. Restricted right of transfer (can only transfer for the duration of the life estate)

4. Cannot be inherited or devised

5. It is inflexible

a. The future interest holder may have veto power over any alteration in the status quo

3. Absolute or Defeasible Fees?

a. How might the estate end?

b. Duration is restricted by the limitation that defines the estate

c. Consequences of distinctions between Defeasible fees

i. Legal impacts

1. Liability for rent

a. Determinable-once it ends, liable to new owner for FRV of land

b. Conditions Sub-no rent liability until future interest owner takes affirmative action to end the estate

2. Commencement of the statute of limitations

a. Once a fee simple determinable ends-owner starts adverse possession period (do if it ends, and he stays on land, it commences)

b. With cond. Sub-AP period doesn’t star until Grantor brings suit against him (exercises his right of reentry)

3. Applicability of equitable defenses

B. Interpreting conveyances

4. Interpreting Ambiguous conveyances

a. In interpreting ambiguous conveyances:

i. Implement the intent of the grantor. If unclear…

ii. Free the use and alienability by presumption against finding a future interest

b. Presumption against forfeitures

i. If grantor doesn’t use traditional language or uses conflicting language, court must interpret

ii. If grantor’s intent is ambiguous, court should presume that the grantor gave away whatever interests he had in the property and didn’t retain any future interests

1. Presumption against forfeitures, against loss of the property by the current owner

2. If the choice is between an enforceable covenant and precatory language (statement of purpose not intended to be binding) –Language that only suggests that property is supposed to be used for a particular purpose will not turn a fee simple into a determinable fee

3. If choice is either a covenant or FI-presumption in favor of covenant

PRESUMPTION HIERARCHY

	FEE SIMPLE


PRECATORY LANGUAGE


ENFORCEABLE COVENANT


FUTURE INTEREST


CONDITION SUBSEQUENT

DETERMINABLE

LIFE ESTATE





*the hierarchy represents the idea that they prefer damages/injunction over forfeiture

RESTATEMENT §45-FACTORS TO DETERMINE INTENT OF GRANTOR

· The language of the instrument

· Nature of the event specified in the condition and its importance to the grantor

· Amount of consideration paid for the transfer in proportion to the full value of the estate in fee

· The existence of facts showing the grantor’s intent to benefit the adjacent land by the restriction imposed on the conveyed land



Wood v. Bd of Cnty Comm

· ( conveys land to ( for purposes of building a hospital in memorial of armed forces. A deed that recited that the conveyance was for the “purpose of constructing and maintaining thereon a county hospital”  conveyance is charitable b/c very little consideration given for the land.  ( argues when the hospital is removed, the land is a fee simple determinable or a fee simple subject to executory interest and it reverts to (.  ( argues there’s a public policy against burdens and key words for reversionary interest are lacking.

· Issue:  Does ( have a right to have the property revert back to him when it’s no longer used as a hospital despite lack of key language in the conveyance.

· HELD: Transfer is a fee simple absolute, the language did not restrict the language granted, but only stated the grantor’s purpose

· Precatory language only creates a k obligation in the grantee, not a defeasible estate

· The language is ambiguous, so the court creates a cannon of presumption: conditions tending to destroy estates (forfeitures) are not favored in law

· What could the parties have argued that this was?

· Defeasible fee defeated by a grantor’s interest (forfeiture remedy, if you don’t build it, the land is forfeited)

· It could be a precatory (explanatory language clause-w/o a legally enforceable effect, but it is a clause saying “this is what I would like you to do”

· Covenant running with the land or an equitable servitude

· Here, you could sue for damages or an injunction (to avoid forfeiture)

· Exam Question!!!-There is a legal relationship between a covenant/equitable servitude and defeasible estates

· Here, you cannot have covenants in gross that run with the land, so , you would ask-“what land do the wood’s retain that benefits the land?”—there is none

· But, in an estate problem we would call it a reverter (b/c you can enforce the clause w/o having to benefit any land

· Look to extrinsic evidence to interpret the deed

Forsgren v. Sollie

· ( sold ( land and kept adjoining land.  In the deed it stated that “property is conveyed on the condition that the grantee will build a partition fence…and for church or residential purposes only”.  ( didn’t pay for the land or his taxes and part of land is sold to satisfy the debt which ( buys.  ( LeFleur buys the other part of the property the tax sale.  ( LeFleur pays Sollie to give up the right of redemption.  ( LeFleur thought they had quieted title.  ( tried to put concrete footings on the property and ( plows them over with a bull-dozer.  ( had reserved a right of reentry if ( didn’t perform conditions.

· 2. Issue:  did tax sale quiet title or did ( have a right of reentry b/c conditions not met and since not time is specified, how is the ambiguity resolved?

· HELD:  when a property is conveyed on condition that it be used only for a particular type of building, the grantee has an obligation to build the building w/in a reasonable time, failing which, the grantor has the right of termination. 

· If the choice is between a fee simple determinable and an estate subject 

C. Public policy limitations on the use of estates and future interests

1. The rule against the creation of new estates

5. The rule against the creation of new estates

a. General rule against the creation of new estates.

b. If a conveyance doesn’t fit within any of the established categories, it must be interpreted to create the most analogous estate.

2. The rule against unreasonable restraints on alienation

6. Restrictions on Transfer Rule Against Restraints on Alienation

a. Limits the rights of owners to restrict the future alienability of property. Presumption that property owners can transfer their interests, and restrictions on the ability to transfer are regulated and often invalid

i. Fee simple restraints

1. Any total or absolute restraint on alienation of a fee simple estate (whether absolute or defeasible) is null and void regardless of the form of the restraint

2. A promissory restraint (promise by the grantee not to transfer the land is generally held unenforceable

3. Many courts will also invalidate a restraint that limits the number of transferees or prevents transfer for a specified duration

4. Restatement says that partial restraint that is reasonable given its purpose, nature and duration should be upheld

ii. Life estate restraints

1. Courts generally won’t worry about their alienability b/c they are of limited duration

2. Forfeiture and promissory restraints are valid-but disabling are NOT

3. Minority view-total restraints on alienation of LE’s are void always

iii. Total restraints on alienation

1. Whether disabling, promissory, or forfeiture are uniformly held void and unenforceable

iv. Formalism, repugnant to the fee

1. Contrast RISTE,HANKINS, and SERIO w/ HORSE POND (Held that restraints on alienation are void only if they are unreasonable)

2. HORSE POND is the modern view (reasonableness formation)-at least to temporary restraints

3. Disabling restraints that cannot be waived by anyone are uniformly held to be void

v. Partial restraints on alienation of fee simple interests

1. Court sometimes uphold these

2. Characteristics

a. Last for a limited period of time

b. Limit transfer of property to certain persons or prohibit transfer to certain persons

c. Require approval for sale by the grantor or by neighbors

d. Grant right of first refusal or a preemptive right (giving person right to purchase property)

· Limit the current owner’s power to determine to whom the property will be transferred

· They do not violate alienability if they are for a limited time and the price set in the agreement granting the preemptive right entitles the owner to obtain the FMV of the property or requires the holder of the preemptive right to match any bona fide offers made by the 3rd p

3. Restraints that totally prohibit alienation for a period of time are generally held to be void

4. Limiting transfers are sometimes upheld

5. Approval of sale transfers are generally void

vi. Condominiums or CO-ops

1. B/c of financial interdependence nature-sometimes assoc impose restraints on alienation that require the assoc approval of sales or leases by its members or that give the assoc a right  of first refusal or preemptive right (to purchase the unit in preference to other purchasers)

2. LOW INCOME COOPS-are generally enforced to prohibit sale of units at FMV to preserve availability for other low market buyers

vii. Equitable interests

1. Alienation restraints will be upheld for these purposes

2. i.e.; SPENDTHRIFT TRUST- trustor imposing rule on beneficiary

viii. Leaseholds: Limits on subletting

1. Courts generally uphold restrictions on the transfer of leaseholds

ix. Indirect restraints on alienation

1. Some private controls on land are so severe, they indirectly affect  alienation

2. Struck down b/c grantor cannot impose what he cannot do directly himself

x. Charities

1. They are generally allowed when the holder of the property interest is a charity

Riste v. Eastern Washington Bible Camp (Direct restraints on alienation)

· Grant: “no residents or occupants shall conduct themselves in a manner [contrary to those religious practices of the bible camp]…property should not be resold w/o written approval by the Seller or its agent”

· HELD: this is a disabling restraint, and therefore, invalid

· Three kinds of restraints on alienation (classified by remedy sought)

· Disabling

· Declaration that the selling party continues to own the property b/c the court should not recognize any sale they try to make

· Promissory

· Promise not to do something (looking for damages, not an injunction b/c that would force the land back to the seller)

· Forfeiture

· Go back to the grantor

· Cannot include language in the deed that requires permission from the grantor in order for the grantee to convey the  land

· Cannot impose discriminatory restrictions on the land that you sell

· There is a general rule that direct restriction on fee simple absolute is against the law, but an EXCEPTION is if the restraint is for a “legitimate interest”

· This court is hostile to the interests of the bible camp
Hankins v. Mathews

· Deed required grantee to retain possession of property for 10 years before he was permitted to sell it.

· HELD: Cannot restrict alienation of fee simple absolutes

· Restriction is considered total even if only for 10 years

· Conditions subsequent preventing alienation of a fee simple, even for a limited time are universally held as void

VOID ONLY IF UNREASONABLE
Horse Pond v. Cormier

· Deed required 100% vote of the horse pond club to convey land, unless the club officially dissolved
· HELD: restraint against alienation depends upon its reasonableness in regard to the justifiable interests of the parties, the court finds the restraint in the deed invalid
· Exceptions to Reasonable restraints:
· Gift to a charitable trust or corporation (but will be struck down if sale is necessary)—otherwise you may restrict their sale

EQUITABLE REFORMATION AND CONSTRUCTIVE TRUSTS

Roper v. Edwards

· Deed specified that land was “not to be sold or encumbered by (’s any time prior to the grandmother’s death”

· HELD: court allowed both the life estates and remainders to be sold despite the restraints on alienation, on the equitable ground that this was what the grantor would have wanted under the circumstances and b/c a failure to allow the sale would have resulted in waste of the property

· ( sought a constructive trust: a duty or relationship imposed by courts of equity to prevent the unjust enrichment of the holder of title to, or of an interest in property which such holder acquired through fraud, breach of duty or some other circumstance making it inequitable for him to retain it against the claim of the beneficiary of the constructive trust

· To decide whether or not to impose a constructive trust (3 steps):

· Court decides if the ( is obligated to pay restitution

· Declares him constructive trustee

· Makes him transfer the property to the beneficiary of the trust, the (
· Fraud is not only basis of CT-inequitable conduct, short of  fraud, which would result in unjust enrichment would work too (WOULD IT BE UNFAIR?)

SEE P. 254 IN PACKET FOR RESTATEMENT APPROACH (MAKE SURE YOU USE THE REASONABLENESS FACTORS OF FORFEITURE RESTRAINTS ON THE EXAM)
7. Restriction On use: Waste

a. Resolves land disputes between persons holding present estates and FI in the same land

b. Absent a superceding agreement, waste doctrine restrains the present estate owner from acting in a manner that unreasonably injures the affected land and reduces the value of the future interest

i. AFFIRMATIVE WASTE

1. Occurs when the voluntary acts of the present estate owner significantly reduce the value of the property

2. Natural resources: if mine existed on land when present estate owner took possession, operation may continue until resource is depleted.  But, they may not open a new mine

ii. PERMISSIVE WASTE

1. Stems from inaction: the failure of the possessor to exercise reasonable care to protect the estate (usually involves a life tenant who fails to repair a dwelling) resulting in substantial loss) or where they fail to pay property taxes and mortgage payments

3. The first sale doctrine in copyright law

1. Created judicially in copyright law in Bobbs-Merrill v. Straus (§ 279)

2. Codified in the Copyright Act of 1976 (§ 90, as amended re: phonorecords and software).

3. Judicially extended to the state-law rights of privacy and publicity in Allison v. Vintage Sports Plaques (§ 286).

Bobbs-Merrill v. Strauss—a publisher of a novel placed a notice in their book that it would not be sold at retail for a price of less than $1.  ( Macys bought the books from a wholesaler who purchased the books himself at a 40% discount.  Macys then sold the books for less than $1 ($ .89), causing ( to file suit.  The court looks at copyright law, which stated that exclusive rights on sale were granted to the owner.  The court holds that the right to vend covered the right to reproduce and sell copies of the book, but did not extend beyond that—in effect preventing the seller from imposing restrictions beyond the first sale.  The subsequent purchaser can do anything they want with it, as they acquire total property rights to the book itself (not the intellectual content, however) upon the purchase (no restraints on alienation of any form, although the copyright provisions pertaining to the work of authorship are valid).  There was no contract between ( and the wholesaler, so they could not proceed under contract law.  If there were, they could perhaps proceed in state court, but they cannot sue Macy’s b/c there is no privity.  This is likely an antitrust violation, but that is way beyond the scope of Property class.  

The 1st Sale Doctrine was codified in 1976 and amended in 1990 to create an exception for rental of phonorecords and computer programs are forbidden.  

4. The rule against perpetuities

a. Mechanics

a. Five step approach

i. Determine if the rule applies to the future interest at issue

1. Contingent FI’s in transferees

a. Contingent remainders

b. Vested remainders subject to open

c. Contingent executory interests

2. Options to purchase and preemptive rights

a. They are generally held subject to Rap when they are held by the owner.  Courts are less willing to apply RAP when it is held by the grantee, b/c alienability is not much at issue

ii. Decide when the perpetuities period begins

1. Period begins when the instrument that creates the interest becomes legally effective. 

2. Only  a person who is living at the time can be a “life” for this formula

3. Will-when testator dies, deed-upon delivery

iii. Determine what must happen for the interest to vest or forever fail to vest

1. Time of vesting

a. When does it change from a contingent interest to a vested interest or estate? When the specified contingency is met.

i. Contingent executory interest is usually contingent on a future event-it is considered contingent until holder is entitled to possession of the land

b. Don’t confuse this with time of possession

2. Special rule for class gifts

a. ALL OR NOTHING RULE: (gifts to a class or group of persons)the interests of all class members must comply with the rule, in order for the interest of any class member to be valid

b. Class closes when 

i. No new members can be added to the class (usually the death of an identified ancestor)

ii. Under the rule of convenience-when any class member is entitled to receive possession of his or her share and the prior estate ends

iv. ID the person who can effect vesting

1. Who are the relevant lives? Period is =to one life +21 years

2. The relevant lives must be persons who are alive at the time the instrument becomes effective

a. The holder of the interest

b. The creator of the interest

c. Any person who can affect a condition precedent attached to the interest

d. Any person who can affect the ID of a holder

v. Test each relevant life to determine if any one validates the interest

1. Logically prove that the interest will either vest or forever fail to vest during a person’s life, at his death or w/in 21 years after his death

2. Find the validating life

a. We do not wait and see if the interest actually vests or forever fails. We consider only the info available at the time the instrument becomes effective

b. What might happen rule-must prove as a matte of logic that the interest will definitely vest or forever fail to vest during the period regardless of any possible future events

i. If the creative legal mind can invent any possible scenario under which the interest might first vest after the perp period expires-no matter how unlikely it is-it is  invalid

2. Modern Reformation of the RAP

a. Wait and see

i. The validity of the interest is not determined at the onset. The parties await future events.  The interest is actually valid if it actually vests during the perpetuities period. It is invalid if it fails to do so during the period

b. Cy pres

i. Court rewrites the instrument with the invalid deed to carry out the tranferor’s intent as closely as possible and thereby validating the interest

b. Scope

Central Delaware County Authority (() v. Greyhound (() (PA, 1991)—options to purchase and RAP; presumptions against burdening land; RAP is peremptory and can’t be contested with public policy arguments.

1.   ( receives a FS subject to restrictive covenant that it be used to develop sewage treatment/for public purposes.  ( tries to sell property to another commercial venture and ( sues to quiet title b/c land reverts to ( via a right to repurchase for original price if not used for a public purpose.  Repurchase had to be exercised w/n 6 months of the violation or it’s void.  The issue arises 45 years after the initial conveyance.  

2. Issue:  does the option to purchase violate the RAP?  Is it a covenant or a grantor interest not subject to RAP?

3. Rule:

a.   Option to purchase— Generally FI’s held by the grantor not subject to RAP, but because it’s not a condition subsequent, it’s a repurchase option which is subject to the RAP. 

b.   Ambiguity—the option is ambiguous as to its nature so courts will interpret against burdens on land in order to preserve alienability.  

c.   Presumptions:  the law prefers covenants and not conditions.  The law also disfavors forfeitures so where vague, it will interpret to prevent these occurrences.

d.   Exclusively contractual transactions—if a transaction is exclusively contractual, it’s not subject to the RAP.  It’s contractual when it only deals with no specific land or something other than land.  If land/parcel is specified then it’s not exclusively contractual and may be subject to the RAP.

e.   Peremptory command of law—RAP is such a rule and is not subject to negation based on public policy arguments.  It’s immune even though this may discourage granting property for charitable/public use.

Texaco Refining (() v. Samowitz (() (Colorado, 1985)—RAP and Options to buy; Leases with renewal clauses & options exempt from RAP; application must satisfy policy rationale of RAP.

1.   Deals with long term commercial lease where ( had power to renew the lease and the lease also contained an option to purchase.  The lease was renewable for an aggregate time of 30 years.  ( tries to buy and ( refuses.  ( had exclusive right to purchase.  Lease specified that ( could purchase at any point after 14 years of holding in lease.

2.   Issue:  does the option to purchase violate the RAP b/c the total amount of time the lease can be held is 30 years?

3. Rule:

a.   Lease renewals with options exempt—court exempts options to purchase in long-term commercial leases with renewal clauses, at least if the option has to be exercised w/in the lease term.  Lease renewals themselves are also exempt from the RAP.

b.   Policy justification—no justification to extend RAP.  The option to buy out of a long-term lease increases marketability and maximizes efficient use of land b/c lessee has an incentive to make improvements if they can buy the property.  Also legitimate b/c protects interest of the current possessor of the land at the expense of the reversionary holder (the lessor).  Forfeiture doctrine protects the interest of the current holder of the land.

c.   Unrestricted options—the RAP will apply to unrestricted options to purchase.

Cambridge (() v. East Slope (() (Colorado, 1985)—RAP applies to preemptive rights; RAP doesn’t apply if option doesn’t fix price or reduce alienability

1.   ( sues to enforce right of preemption which allows them to buy property w/n a condo association at the same price as a bona-fide third party offer.  ( must match the terms of the offer on the table.  There is no time limit on this right of preemption.

2.   Issue:  Since unlimited in time, does the preemptive right violate the RAP?

3.   Rule:

a.   No mechanical application—the RAP is not to be applied remorselessly or mechanically in all circumstances.

b.   Preemptive rights—RAP does apply to preemptive rights b/c they create a specifically enforceable right to buy real property when the owner wants to sell it.

c.   Policy—RAP is to prevent restraints against alienation and if application wouldn’t serve that purpose, the rule won’t be applied.  Can’t decrease marketability.

d.  Marketability not affected—this options is not a fixed price, it’s the market value and alienation isn’t reduced b/c option only manifests if seller wants to sell to a 3rd party with a legitimate offer.  ( is not restrained b/c they shouldn’t care who buys as long as their terms are met. Distinguish bt/wn options to purchase connected with the land of the option holder, and land in which the benefit of the option is tied to the condo owner.

e.   Facts of import—option must be exercised w/n 5 days and all who have the option are easy to locate b/c it’s restricted to people in the condo association.

General rules for option to purchase not to be subject to the RAP

1. It has to be appurtenant

a. The owner of an option has to be the owner of some interest in neighboring property and it has to pass with ownership of the neighboring interest.

2. Preemption has to be at market value

a. Match what they would get outside the condo-cannot be less

3. It has to extend for a reasonable time period

a. Cannot extend for too long after the offer has been received, the owner and purchaser would have to wait otherwise for the preemptive period to pass.

5. Racial Discrimination

Shelley v. Kraemer—Supreme Court case that struck down restrictive covenants whose sole basis of exclusion is race of the buyer.  Along one street there were 39 owners of land, 30 of whom signed and recorded an agreement not to sell to blacks.  

How to attack the agreement under real property doctrine (w/o relying on Constitutional grounds):

1. They could not enforce the covenant b/c there is no horizontal privity—no mutual easements, grantor/grantee relationship, etc..

2. Could be invalidated as a restraint on alienation

a. Imposed on fee simple estate

b. Probably the intent was to be a disabling restraint

i. For a partially disabling restraint, there is a heavy presumption against such a restraint unless the particular restraint in question does not serve to undermine the purposes of the rule against restraints on alienation exists.

ii. Some courts would say that this restraint is repugnant to the fee.

The Supreme Court stated that such a restraint violated the Equal Protection Clause of the 14th Amendment.  The Court implied that anytime a private party invokes the action of a court, that the court is a state authority, and, as such is subject (the court ruling is) to the Constitution through the provisions of the 14th Amendment.  This is a considerable stretch regarding private agreements that is of questionable application.  It certainly would limit the freedom to contract away your rights.  A strong counter-argument is that there are some common law limitations that already restrict other legal rights, as should there be restraints on enforcing actions in violation of the Constitution (e.g. courts won’t enforce restraints of marriage, a contract to kill someone, etc…)—in other words, would automatically be void against public policy.  A privacy argument for enforcement of the covenants would also likely fail, as a neighborhood is not likely private enough.  

D. Relations between owners of successive interests

3. Future Interests Held by the Grantee

a. Transfer of interests

i. Remainders and executory interests may be freely transferable by devise or conveyance

1. Some states wont allow them to be transferred by inter vivos

ii. Vested remainders (freely transferable by any means)

iii. Contingent remainders and executory interests

1. freely transferred by devise or decent

2. but conditions imposed by the grantors may preclude transfer

3. some states will only allow intervivos if conditioned on an event, not if conditioned on the ID of a person

b. Other rights of interest holders (Relations between owners of successive interests)

i. Rights re: waste

1. owner of an indefeasibly vested remainder may recover compensatory damages for past waste and enjoin future waste

2. The more uncertain a FI is, the less protection it receives

a. It must be reasonably possible that the interest will become possessory

b. An injunction will issue only if a prudent owner of a fee simple would not have performed the actions at issue

3. Undue burden standard

a. Similar to the easement standard. THREE Q’ S THE COURTS ASK. IF ALL THREE PRONGS ARE YES, =WASTE. IF NOT, =WHO KNOWS?

i. Does the act or omission permanently decrease the value?

1. i.e.; tearing down the house, failing to renovate

2. if  the answer is yes, factor in favor of finding waste

ii. Does the act or omission permanently change the character?

1. This is different than value.  It is possible that the acts may change or even increase the value, but change the inherent nature of the property

2. if yes, factor-pro-waste

iii. Is the challenged use the established, normal use?

1. i.e.; already operating a strip mine-it is left intestate to a son. The continued operation of the strip mine even at a normal rate will permanently change the character and value, but it is the normal use

ii. Rights to eminent domain proceedings

1. Most states allow them to share some of the award, unless it is highly unlikely to become possessory
Moore v. Phillips

· ( sues claiming waste against life estate tenant and seeks to recover damages for deterioration of the property.  ( didn’t live on the land and ends up leasing it to ( who occasionally inspected the land.  ( sues (’s estate for waste when she dies.

·  Issue:  is life tenant responsible for waste in this case?

· Rule:

a.   Life tenant responsibility—life tenant is responsible for making sure property is not destroyed/wasted.  It’s a quasi-trustee interest.

b.   Laches—( argues laches b/c ( inspected the property and saw it deteriorating.  ( argues they didn’t sue for good reason b/c they didn’t want to take money from the sick mother to repair the house.  They waited till she died and then collected from the estate.

c.   Estoppel—( acted in a particular way in reliance on (’s conduct so ( should be estopped from claiming.  Court rejects this argument and says in situation like this one, ( doesn’t have to sue during lifetime of life estate holder.

d. Types of waste:

i.   Permissive waste—allowing the structures to deteriorate b/c of neglect.  This is actionable and life estate holder has obligation to pass property with only wear and tear.  Failure to exercise the ordinary care of a prudent man for preservation and protection of the estate.

ii.  Voluntary waste—you deliberately trash the place such that fair market value is diminished.

iii.  Ameliorative waste—tearing down structures on the land and erecting others such that the value of the land increases.

Baker v. Weedon
2. ( was life tenant on farm.  Farm produced too little income for her to live on.  If the land were to be sold, and her life estate transferred to the sales proceeds, she could earn enough interest to support herself. The remaindermen refused to join voluntarily in selling the fee simple b/c they  expected future construction of a nearby highway would double the land’s value in a few years. ( sought declaration that would (1) order the sale of the fee simple absolute over remaindermen objections (2) recognize her life estate in the proceeds

3. HELD: such a sale would be proper if “necessary for the best interest of all parties”

a. Case was remanded to allow ( the opportunity to prove that an immediate sale would serve the best interests of all

b. This is the majority approach: sale will be decreed if it is “expedient”

VII. How do you split up the right to possess among different people concurrently?

A. Tenancy in common, joint tenancy, tenancy by the entirety

1. Types of Concurrent estates

a. Tenancy in common (TIC)

i. Characteristics

1. Each co-owner holds an undivided, fractional share in the entire parcel of land; and each is entitled to concurrent use and enjoyment of the entire parcel (UNITY OF POSSESSION)

2. Essential elements of the other co-estates are not needed (can get interests at diff. Times, diff. Instruments, even if fractional share is different)

3. Most commonly a condominium

a. Two sets of rights: own title to indiv unit and ten in common with the common areas of the building structure, and underlying parts

4. No right of survivorship (if A dies, interest passes to heirs, not to B)

ii.  Creation

1. Today, any conveyance or devise to two or more UNMARRIED person is presumed to be a TIC, absent clear language to the contrary

a. TIC is a DEFAULT SETTING

2. It may arise involuntarily (intestate succession) –i.e.;

a.  If A dies intestate(w/o a will) and leaves 3 kids as survivors—each kid gets a 1/3 interest

b. Severance ends a joint tenancy

c. Divorce ends a tenancy by the entirety

iii. Transferability

1. A TIC has the right to sell, mortgage, lease or otherwise transfer all or part of his interest w/o the consent of other co-tenants

2. Transfer does not end a TIC

3. B/c no right of survivorship-may devise interest or allow to descend by intestate succession

b. Joint tenancy

i. Characteristics

1. Each joint tenant has the right of survivorship (each has a right to sole ownership if the other one dies first

2. If both die simultaneously, each has a ½ interest that passes on to respective heirs

ii. Creation

1. Common law-4 unities needed to create:

a. Time (the interest of each JT must be created at the same moment in time)

b. Title (all JT’s must acquire title by the same instrument. It doesn’t ordinarily arise by intestate succession)

c. Interest (all Jt’s must possess equal fractional undivided interests in the property and their interest must last the same amount of time)

d. Possession (equal right to the entire estate)
2. States vary on language needed to create this (to A and B jointly may be insufficient)

3. Some states have eroded the unities requirement

a. Common law-owner cant create a JT by conveying part of land to another-had to use a straw man to transfer to, then transfer back to owner + friend

b. Some states allow an owner to create a joint tenancy by direct conveyance (to avoid the straw man)

iii. Transferability

1. JT interest ends upon death (so, cannot be devised or descend by intestate succession) –VIRTUALLY INALIENABLE

2. Inter vivos conveyance will break the unities of time and title, severing the JT (the grantee receives a TIC interest

3. Courts split as to whether a lease, mortgage or transfer of another lessor interest=severance

Mrs. Swartzbaugh (() v. Sampson & Mr. Swartzbaugh (() (California, 1936)— potential remedies; lessee gets same interest (1/2 undivided interest in the property)

1.   (’s husband leased property to (.  Wife sued to cancel the lease b/c she didn’t agree with the lease and never received any of the profits.  ( destroyed an orchard of walnut trees to put up a boxing pavilion.  ( sues to invalidate the lease.

2.   Issue:  Is the lease valid?  Does lessee of joint tenant have to stay on only ½ the property?  Lease is valid and transfers a joint tenant interest.  No Ouster b/c ( hasn’t been refuse access to any part of the property at the time of trial.

3. Rule:

a.   One stock pure veto rule—applies to jointly held easements where only way to subdivide is if both holders agree (See Miller case).  This rule doesn’t apply here b/c ( has no veto power.  This rule was applied in Miller b/c you were worried about expanding the burden on a servient estate.  This concern doesn’t arise in the course of leasing a parcel out.

b.   Leases of joint tenancy interests—leases are presumed legitimate b/c no application of one stock rule and it’s protected by rules against restraints on alienation.

c.   Interest conveyed—( receives a ½ undivided interest b/c that’s all (’s husband had to convey.  NO b/c (’s husband could lease the same interest he had which is joint tenancy interest which includes an undivided interest in the whole property.

d.   Potential remedies:

i.   Accounting—she could sue for  fair share of what the husband took that he wasn’t entitled to—i.e. ½ the value of the timber and ½ of the profits and rents.

ii.   Ouster—if the boxing pavilion takes up 90% of the land ( may be able to prove constructive ouster.  The remedy sought wouldn’t be ½ of the lease value, but rather ½ of the Fair Market Rental Value of the lease.

iii.  Partition—courts hate being involved in cases long-term so they may partition the land or order judicial sale of the property and divide proceeds.

iv.   Profits from ongoing use—( can request ½ profits of the pavilion if ( agrees to compensate ( for capital outlays and agrees to share in losses.

v.   Waste—tearing down the trees may meet the definition of waste.  ( will argue it’s ameliorative waste.

e.   Impact of actions on cotenants—act of one cotenant doesn’t impact or bind the other tenant’s rights.

iv. Contemporary relevance

1. Surviving spouse gets sole ownership w/o having interest pass through probate  (like a TIC)

c. Tenancy by the entirety

i. Characteristics

1. Abolished by most states

2. Requires 5 unties (time, title, interest, possession )+MARRIAGE

3. It can only be terminated by:

a. Divorce of couple

b. Death of one spouse

c. Agreement of both spouses

4. One spouse may not unilaterally break the required unities and transform the estate into a TIC (except if it is murder)

5. Married Women’s Property Act vests control equally in both spouses

ii. Creation

1. Only recognized in 20 states

a. Follow presumption that any conveyance or devise to a married couple creates a TBTE

b. Other jurisdictions say that to have this-you have to have clear intent

2. Most jurisdictions follow the 5 unities requirement

3. Unlike JT, this rule permits one spouse to create a tenancy by the entirety by a direct conveyance to both spouses even though unities of time and title are absent
4. If someone tries to create a tenancy by the entirety in two unmarried persons, the resulting estate is generally construed to be a joint tenancy-or default TIC

iii. Transferability

1. Neither spouse possesses a separate share (the couple as a unit owns the entire estate).

2. Consent of both spouses is required to transfer the estate

3. Both spouses have the power to manage and controls the marital property (MWPA)

iv. Rights of creditors

1. A shield against creditors?

a. Most states-Creditor of an individual spouse cannot reach tenancy by the entirety property

b. Some states  allow creditors to execute on the right of survivorship of the debtor spouse only

c. Other states permit creditors to sell the debtor spouse’s interest subject to non-debtor spouses right of survivorship

2. Majority approach Sawada v. Endo
a. ( sued to cancel a fraudulent conveyance in order to collect on a personal injury judgment.  ( asserted that at the time of conveyance, the property was held in TBTE and not subject to execution by creditors.  

b. HELD: neither spouse owned a separate interest that could be conveyed to or reached by creditors

d. Tenancy in Partnership

i. Partners are joint owners of a business that is NOT incorporated

ii. If two +persons are joined for the purpose of engaging in business for profit, their rights and obligations toward each other are governed by partnership law rather than the law of tenancy in common or JT

2. Rights and duties of co-tenants

a. Relationship between co-tenants

i. Some states require contenants who received their interests from a common source at the same time, to owe a fiduciary duty to each other. BUT

1. Where a cotenant has acquired sole title to the cotenancy property through foreclosure, tax sale, or other involuntary sale, he is often deemed to hold title as a de facto trustee for the benefit of the other cotenants as long as they promptly pay their proportionate share of the acquisition prices

2. Cotenant has little or no obligation to affirmatively safeguard the rights of other cotenants (repairs)

3. Cotenant is normally entitled to exclusive use of cotenancy property w/o any duty to compensate other co-tenants

4. One cotenant cannot contract on behalf of other cotenants

b. Right to possession

i. Each cotenant has an equal right to possession and enjoyment of entire property regardless of proportional share size

1. Majority rule-even a cotenant in exclusive possession of property is not liable to the other cotenants for rent

a. EXCEPTION: OUSTER-occurs when a cotenant in possession refuses the request of another cotenant to share possession of the land

i. Actual-cotenant actually kicks ( out

ii. Constructive-cotenant prevented ( from inhabiting entire property, or left no ability for ( to enjoy entire property

iii. The ousted cotenant is entitled to recover his pro rata share of the land’s FRV from the cotenant in possession

iv. But, if the ousted cotenant simply demands that the cotenant in possession pay him rent, no ouster occurs when the possession cotenant refuses b/c ouster has failed to demand shared possession

c. Right to rents and profit

i. Each cotenant is entitled to a pro rata share of rents received from a 3rd party use of the land

1. Each co-tenant has the right to lease his share of the property  w/o consent of others

2. The lessee obtains his rights to the entire parcel

3. Cotenants have right to this rent only if they agree to be bound  by the leasehold, waiving rights to their property

ii. ACCOUNTING-If rent managing co-tenant refuses to pay the others, they can bring this action to force payment.

iii. If cotenant exploits land resources, each cotenant is entitled to pro rata share of the net profits (even if one cotenant only takes a portion of land=to his share of land, he must divide profit from its sale with the other cotenants).

d. Liability for mortgage and tax payments

i. GENERAL rule: all cotenants are obligated to pay their proportionate share of mortgage, tax, assessments and other payments that give rise to a lien against the property if not paid.

ii. CONTRIBUTION-if one cotenant pays more than his pro rata share, she can recover the excess paid

1. EXCEPTION-if a cotenant is in sole possession of the property, cannot recover for these payments unless they exceed the reasonable rental value of the property (so if FRV is more than his mortgage payments for the year, no contribution).

iii. Alternative for contribution: cotenant may use the excess payment as a credit in accounting or partition action. 

iv. A cotenant’s failure to pay pro rata share is not usually found to be an abandonment of an interest in the property.

e. Liability for repair and improvement costs

i. MAJORITY RULE-cotenant who pays for repairs or improvements to the common property is not entitled to contribution from the other cotenants absent a prior agreement.

ii. If he wants reimbursement and cotenants don’t agree-he has a remedy

1. PARTITION-any cotenant who cannot agree with another can permanently end the relationship

f. Liability for waste

i. A cotenant is liable for waste when he or she uses the common property in an unreasonable manner that causes permanent injury under the same standards that governs life tenants and other owners of present estates accompanied by future interests.

ii. Acts of cutting timber or mineral extraction do not =waster (they equal sources of income)

3. Termination of concurrent estates

a. Severance of the joint tenancy

i. Conveyance of joint tenant’s entire estate

1. IN GENERAL-JT has the absolute right to end or sever the JT without the consent (or even knowledge) of the other co-tenants (results in a TIC)

a. B conveys interest to C.  C’s interest is now a TIC with A

2. Traditional rule-B cannot convert a JT into a TIC w/o losing his interest in the land

a. But, with a straw man, B conveys interest to C (straw man) which severs the JT, who conveys it back to B as a TIC

b. Some states require the straw man, but other states allow JT to terminate the JT by conveying his interest directly to himself

3. If A, B, & C are all joint tenants, and C conveys to D—D has a TIC, but A and B are still JT’s.  

a. D owns 1/3 interest as TIC, A and B each own 1/3 interest as JT’s.  

b. If A dies first, B and D will be tenants in common. B retaining a 2/3 interest, D=1/3

B. Condominiums and cooperatives

1. Generally

a. Properties are subject to large land use restrictions administered by private community associations

b. FEATURES

i. Each owner entitled to single unit occupancy

ii. Units are subject to comprehensive private restrictions that regulate land use and impose financial obligations

iii. Development is governed by a private owners association

iv. “common areas” owned in common by all owners or by the association

v. upon receiving title, each owner auto becomes a member of association and must comply with restrictions

2. Types of Common Interest Communities

a. Condominiums

i. Each owner holds a:

1. fee simple title to individual unit

2. undivided interest in the common area as a TIC w/ other owners

ii. Every owner is a member of the condo assoc

1. Board of trustees-manage the common areas of the condo, sign maintenance k’s for the assoc, buy insurance for common areas

iii. Ownership interests are proportional to the % of the building taken up by the unit

iv. TIMESHARE

1. Condo used for vacation purposes, divided into multiple time periods, during which each owner has the right to exclusive occupancy (FREEHOLD ESTATE, LEASE OR LICENSE) to property

2. Hard to resell

b. Cooperatives

i. Dividing ownership of a multi-story apartment building that developed before condo era

ii. Residents don’t receive title to their units

1. A corp owned by the residents usually holds title to the entire development

iii. Individual owners of interests have:

1. Shares of stock in the corp that holds title to it

2. Long term lease from the corp that entitles him to exclusive occupancy of a particular unit

iv. They are difficult to sell or finance an interest in them

v. If an individual owner fails to make payment, the other owners must make up the difference to prevent foreclosure

c. Planned Unit Developments

i. Small cluster of tract homes or a “gated community” or a privately owned town

ii. Detached single family homes, row houses, attached houses  with common land  (+roads, parks and other recreational facilities)

iii. Each owner has:


1. Fee simple title to his unit and land on which it sits (absolute)

2. Title to the common area is owned by an association(easement to use common area)

3. Restrictive Covenants and the Common interest community

a. Condominium and Cooperative Conversion Protection and Abuse relief act

i. Allows 2/3 vote of CIC’s to terminate management k’s of more than 3 years entered into bt/wn the association and the developer while the developer had majority control of the condo or coop

ii. Can terminate after 2 years if the developer owns less than 25% of the units

iii. Some states have statutes that allow termination by supermajority of vote

iv. Courts have upheld k’s that allow developer to pick majority of members of the board of trustees so long as 12 units remain unsold (developer can control during  the marketing phase, then control has to go to the unit owners)

v. If a condo developer tries to control future sale of units, it would be struck down as an unreasonable restraint on alienation

b. Role of the Declaration

i. They create the community

ii. Impose binding restrictions  (as real covenants or equitable servitudes on all units)

iii. Every potential buyer has the right to read it pre-purchase, therefore is voluntarily bound by the restrictions

iv. Four basic components

1. Id’s the units and common areas that are subject to the declaration

2. Contains provisions that create the owners association, powers and voting procedures

3. Obligates owners to pay regular assessments and other expenses (proportional to the interest in the land)

a. Failure to pay creates a lien on individual unit (assoc may collect through forfeiture)

4. Comprehensive restrictions on use, appearance, construction and sometimes transferability of units (limits, no satellite dishes, fire-resistant roof, exterior paint restrictions, no pets, association approval of sale, no exterior signs, flags or banners)

c. Validity of Covenants

i. Movement towards a General Rule

1. CIC covenants are presumed valid

2. If objecting owner argues that a provision is:

a. Unpopular, provides little benefit to comm., unfair, failed to read it—SHE WILL LOSE

b. Arbitrary, violates a constitutional right, or violates public policy –some courts will INVALIDATE THE CIC

3. Restatement: invalidates restriction or other servitude that is:

a. Arbitrary

i. Lacks a legitimate purpose or the means adopted lack a reasonable relationship to accomplishing that purpose

b. Unreasonably burdens fundamental constitutional rights

c. Violates other  public policy

4. O’buck v. Cottonwood Village Condo Assoc
a. ( moved in and put antenna on roof for tv’s.  Roof is leaking, so association passes rule with no more antennas. ( sues b/c wants to keep antennas

b. Held: this rule is valid b/c the assoc has the authority to pass rule and the rule is NOT unreasonable

i. Reasonableness test used: If rule is unreasonable, and unrelated to the common goals of the condo association, the court will scrutinize the importance of the objective v. the right infringed upon

ii. Interests of the assoc in improving the exterior appearance of the buildings and enhanced marketability of the units more than adequately justifies the small fractional burden placed on the owners

iii. Notice plus choice model to legitimize rules: they had no actual notice of the rule when buying condo-but had notice of an enabling statute (that allows the passage of new rules).

ii. Restrictions on Sale

1. Common provision is the restriction of the sale of units

a. These restrictions are usually challenged as an unreasonable restraint on alienation.

2. TWO MAIN TYPES:

a. Requirement that the association pre-approve the sale of any unit; and 

i. Will be upheld as reasonable if:

1. The reason for disapproval is rationally related to the protection preservation or proper operation of the property for purposes of the association

2. The decision was made in a “fair and nondiscriminatory manner”

b. A provision that gives the association a RIGHT OF FIRST REFUSAL

i. Pre-emptive right to purchase the unit itself

1. Generally upheld as a reasonable restraint on alienation b/c it doesn’t materially impair the owners right to sell.

iii. Use and Building Restrictions

1. Use that is restricted out of concern for the rights of other owners are generally upheld.

2. Use that bans purely personal conduct w/in the unit ,w/o any impact on neighboring units may not be upheld as easily.

4. Judicial Review of Association Decisions

a. Majority of courts review association decisions under a reasonableness standard

b. Restatement: the assoc must act reasonably in the exercise of discretionary powers (reasonably prudent person under the same circumstances)

i. But, unlike the majority approach, places the burden of proving unreasonableness on the complaining owner.

c. Minority of courts-apply less rigorous business judgment rule (insulates the assoc from liability if its board reached the decision in good faith and rationally believed that the decision was in the best interest of the association).

VIII. Back to splitting up the right to possession over time: the special case of rental housing

A. Leasehold estates

1. Leasehold estates (4 types)

a. Term of Years
i. Lasts for a specified period of time determined by the parties (can be any length of time)

ii. It ends automatically at the agreed-upon time, but it may be terminated before the end of the fixed period on the happening of some event or condition stated in the lease agreement (legislation may require the LL to use court proceedings to evict the holdover tenant and to provide a min. amount of notice before the tenant can be evicted)

iii. The FI held by the LL is a reversion. If at end of period, it goes to a 3rd P, it is a reversion

iv. Death of either party doesn’t terminate the tenancy

b. Periodic Tenancy
i. Renew automatically at specified periods unless either the LL or the tenant chooses to end the relationship

ii. Notice is required before either party can terminate the relationship and end the periodic tenancy (usually a months notice)

iii. Death doesn’t terminate-and heirs may choose to end it

c. Tenancy at will
i. Similar to periodic tenancy, BUT can be ended w/o notice by either party

ii. Many states have abolished these by requiring notice pre-termination

iii. Death ends it

d. Tenancy at sufferance
i. A tenant rightfully in possession who wrongfully stays after the leasehold has terminated (a.k.a holdover tenant)

ii. Distinguish between trespassers who never had the right to retain property

1. Can use self help with trespasser, but not holdover

iii. A LL that accepts rent checks from a Holdover tenant may be held to have agreed to a new tenancy calculated by the rental payment schedule (i.e.; month to month)

2. Statute of frauds

a. Requires interests in real property to be in writing to be enforceable

b. Most require this for year+ leases (those less may be oral)

c. Oral tenancies at will are valid as well

3. Regulation of LL-tenant relationships

a. Procedural regulations

i. Impose formal requirements for creating the LL-T relationship (S of F)

ii. Define termination procedures (notice, eviction proceedings)

iii. Expedited court proceedings (summary process)

b. Substantive regulations

i. Define parties obligations to each other

c. Common law doctrines

i. Mutual obligations parties have to each other

ii. Implied covenants

iii. Circumstances under which breach of agreement by each of the parties entitles the other to end her part of the contractual agreement

d. Implied terms

i. Some are waivable by  the tenants

ii. Some are compulsory and nonwaivable 

B. The tenant’s duties; the landlord’s remedies

e. Conflicts about rent

i. Landlord’s right to receive rent

1. Main rights reserved by LL:

a. Right to receive the agreed upon rent

b. The right to have the premises intact and not damaged, subject to normal wear and tear (tenant’s duty not to commit waste)

c. LL’s reversion, or right to regain possession at the end of the lease term (when term of years ends, or LL provides notice that the periodic tenancy or at will tenancy is to be terminated)

2. Most lawsuits arise over failure to pay rent

a. Sues for backrent and right to regain possession

b. When suing for back-rent (only if the new rental price is less than the rent under the new breached lease-sue for the difference for the remaining period of the lease)

1. When the tenant refuses to leave

3. Possession and backrent

a. If tenant breaches (no rent, or material term of lease) and continues to occupy the place, the LL may sue the tenant for back rent (rent already due but not paid) and for possession (to evict the tenant and to be able to re-rent the apartment to someone else)

b. Tenants may respond by asserting defenses such as: implied warranty of habitability and retaliatory eviction 

4. The holdover tenant and the renewal of the tenancy

a. If they holdover and continue to pay rent, the landlord may accept the new tenancy  (as periodic based on  rent payment, or if the check is for a month, a month to month tenancy)

i. Some states say that if the tenant was operating under a term of years then –holdover-they are committed to another term of the same length

ii. A holdover is always obligated to pay rent for the extended length

b. LL may also sue for possession

i. If he tries to do this and still accepts the rent check it may create a new tenancy-regardless of LL intent

1. if he wants to avoid this, he should refuse the check or cash it and write on the back that this doesn’t create a new tenancy

5. Self-Help

a. Most states say that a LL cannot do this to evict a tenant, but must do so through court proceedings

b. Berg (() v. Wiley (() -Tenant refuses to leave/self-help forbidden

c. ( gets lease for 5 years subject to condition subsequent with a right of entry in the grantor.  ( operates a restaurant and makes structural changes in violation of lease restrictions.  Key violation is failure to operate in a lawful manner b/c restaurant has committed health code violations.  This worries ( who uses self-help and locks ( out of the building.  ( sues for wrongful eviction and lost profits.

d. Issue:  Is self-help repossession invalid as a matter of law?

e. Rule:

i. Self-help—any kind of self-help is forbidden b/c there’s always a propensity for violence so self-help is basically forceful as a matter of law.

ii. Summary procedure—court says this is the alternative which is an expedited hearing to evict/collect rent, etc…  When the person isn’t a  trespasser, summary procedure must be used.

iii. Can’t be judge of your own rights—landlord cannot be the judge of his own rights so must use summary process.

iv. Another option is to go to court to get a temporary restraining order

6. Summary Process

a. Allow relatively fast determination of LL’s claim of right to regain possession of the property

UCITA-“computer information”—anything that is usable on a computer

· It is independent of the UCC

· Section 816-“electronic self help provision”-enable software manufacturers to configure it so that in case of a breach of license, or end of license term-they may access a machine that was using this software-and go in and disable the software

· This is a controversial provision-fear other people can get into the machine and disable or do anything else—fear of self-help—the user must go to court and force the disabler to stop doing “self-help”

· Trying to restrict self-help provision so that it does not apply to products that are sold to consumers in the mass market (windows or Microsoft office)

· Self help in computers---is an issue—ucita is in the process of being considered but has not been uniformly adopted—this could be a policy argument
· Compare with movie or music downloads that are completely subject to self-help

2. When the tenant leaves

C. The landlord’s duties; the tenant’s remedies

· Delivery of Possession 

· SOMETHING THE LANDLORD DOES OR FAILS TO DO RIGHT AT THE BEGINNING (PRESENT COVENANT)

· Legal Right to possession

· Actual possession

· If the LL breaches the lease, the tenant can sue the landlord for breach

· What happens if legal, but no possession—right to actual possession (affirm or terminate lease and sue for damages

· These subjects ARE RELATED TO TITLE COVENANTS—THESE ARE THE WARRANTIES OF TITLE THAT ARE TRADITIONALLY READ INTO TITLE DEEDS

· Covenant of quiet enjoyment (CONTINUES THROUGHOUT THE LEASE)

· Actual / constructive eviction

1. The covenant of quiet enjoyment and constructive eviction

2. The implied warranty of habitability

D. Regulation of rent and occupancy

