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Property Rights

1. exclude others from possessing/taking

2. transfer ownership (gift, sell)

3. right to use (receive income earned) 

4. right to possess 

5. rights against government taking without just compensation 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

When discussing rules: remember to focus on POLICIES behind the rules; what does society want to discourage/encourage? 
Rule of Capture 
1. Rules for capture:

a. Exercising physical control is required

b. Chasing is not enough

c. Mortally wounding or trapping typically counts 

d. Interference by others:

i. Interference by competitors is fine
ii. Person who does not want to capture cannot interfere

1. e.g. Keeble v. Kickeringill – man shoots off gun to scare away ducks from neighbor’s duck decoy.  D liable for damages b/c of malicious interference with trade 
e. POLICY:
i. Society wants to destroy foxes, so rewarding effective capturers will encourage more efficient fox-catching 

ii. Easy rule to administer 

2. Custom

a. Custom may prevail in certain situations

i. E.g. Ghen v. Rich – whaling custom advanced society’s objective of maximizing whale capture 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Acquisition by Creation

1. WHAT: expenditure of mental/physical effort ( creation of entity ( vests in creator a proprietary right to COMMERCIAL EXPLOITATION 

2. primary purpose – reward labor 

3. Information as quasi-property 

a. International News Service v. AP – AP gathers information through enterprise, organization, skill, labor and money.  As a result, INS is prohibited from taking news.  AP has quasi-property.  

4. Intellectual property 

a. Copyright – works of authorship 
i. Comes into being automatically 

ii. Can copyright expression of an idea, not an idea itself 

iii. Covers original works of authorship 

iv. Lasts for death of creator + 70 years 

v. CASE: Cheney Brothers v. Doris Silk – P wanted protection against imitation during their season of selling silks.  HELD – there is no common law copyright/patent law.  For D.  Imitation of silk patterns is admissible 

b. Trademark – protects names/symbols that distinguish sources of goods and services 
i. To acquire:

1. be first to use symbol in market

2. be first to register mark with Patent and Trademark Office 
ii. To lose:

1. abandon
2. trademark becomes so generic 

c. Patent 

i. Requirements:
1. novel

2. useful

3. non-obvious

4. non-naturally occurring 

ii. Last for 20 years from date of initial application 

d. CASE: White v. Samsung (dissent) – overprotection stifles creativity.  IP is limited by fair use, right to parody, and idea-expression dichotomy.  Others are allowed to build freely upon the ideas of protected creators
e. MGM v. Grokster – Ds were liable b/c they encouraged or induced infringement.  Mere knowledge that people could infringe was not enough, but here the Ds wanted people to download copyrighted works. 

5. Rights in body products

a. We do not have property rights in our body material once it is removed from the body (Moore v. Regents of U of C) 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Acquisition by Find
1. Owner’s right
a. Superior to all UNLESS property has been abandoned 

b. Constructive possession

i. Owner is in constructive possession of things located under the surface of the land UNLESS owner has not moved into the premises/was never in physical possession of premises

1. finder typically gets to keep item but ‘owner’ may get damages  

2. Finder’s right

a. Superior to all except the owner 

3. Lost/Mislaid/Abandoned

a. Lost – owner accidentally and casually loses 
i. ( FINDER 

b. Mislaid – property is intentionally placed and then forgotten 

i. ( OWNER of premises 

c. Abandoned – owner no longer claims any right to property; intentionally abandoned 

i. ( FINDER 

4. NOTE:

a. Principal-agent relationship – if agent finds item on property of principal, the principal wins b/c agents were acting on his behalf 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Adverse Possession
1. theory
a. if, within the number of years for statute of limitations, owner of land does not take legal action to eject possessor of land, owners is BARRED from bringing action of ejectment 

b. title to land transfers by operation of law

c. want to reward those who use land productively 

2. Requirements (focus on actions of adverse possessor) Mannillo v. Gorski 
a. Actual entry
b. Continuous for statutory period

i. Requires only the use the average owner would make of the particular type of property 

ii. Consider INTENT of AP if he abandons/appears to abandon for period of time; period of possession may begin anew upon his return if he really abandoned

iii. TACKING – can tack together successive periods of adverse possession so long as there is PRIVITY of ESTATE b/t successive APs (e.g. selling interest, passing through inheritance, etc.) 

c. Exclusive 

d. Hostile – without owner’s consent; under claim of title 
i. Under claim of title 
ii. State of mind  
1. OBJECTIVE test (modern view): consider actions only and not true belief; possessor must look like he is claiming ownership.  
2. AGGRESSIVE TRESPASS – AP must have intent to acquire and use property as his own 

3. SUBJECTIVE test: possessor must have good faith belief that he has title 

e. Open and notorious 

i. Acts appropriate to size, condition, and locality of land to constitute reasonable notice to true owner 

3. Effect

a. prior owner is BARRED from making subsequent claim

b. adverse possessor has title to the land 

4. Special cases:

a. Color of Title

i. Claim based on written instrument that is invalid or defective

ii. EFFECT: gives AP constructive possession of all land mentioned in the deed even though AP is only in actual possession of part of the land 
b. Boundary disputes b/t neighbors

i. MAJORITY view – objective test
ii. NJ/Mannillo v. Gorski view – AP NOT open and notorious when:

1. encroachment is small area

2. intrusion is not clear

3. owner does not have actual knowledge of encroachment 

4. *if trespasser cannot remove encroachment without great cost, there may be forced sale* 

c. When O is a minor, insane, or imprisoned WHEN THE PERIOD OF AP BEGINS

i. SoL is tolled for an additional 10 years after the disability ends 

1. e.g. O insane in 1986.  A enters as ‘AP’ in 1986.  O is cured in 2008.  SoL runs until 2018 (2008 + 10 years) 
d. AP of CHATTELS

i. Actual
ii. Continuous

iii. Exclusive

iv. Hostile

v. Open and notorious – replaced by DISCOVERY RULE in certain cases like artwork 
1. if OWNER continues to use due diligence to search for goods, statutory period is tolled  

2. tolling ends when owner knows or reasonable should have known where the stolen goods are 

3. Burden is on true owner to show she exercised due diligence 

vi. NOTE: ‘bona fide purchaser’ of stolen goods is NOT protected 

5. Also note:

a. Title acquired by AP cannot be recorded in the courthouse b/c it arises from operation of law and not from recordable document 

b. AP must file quiet title action against the former owner if he wishes to have title and name as owner recorded in the courthouse 

c. May be a problem when AP wants to sell ( marketable title 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Acquisition by Gift
1. WHAT – voluntary transfer of property without any consideration; generally IRREVOCABLE (although donee can make a gift back to the original donor) 
a. Kinds:

i. Inter vivos ( irrevocable
ii. Causa mortis ( made in contemplation of death to be revoked if death does not occur
1. must be clear and convincing evidence of intent (witness)  
2. RULE:

a. INTENT
i. Donor must intend to make gift by presently transferring title and not just possession 
b. DELIVERY (trickiest) 
i. Donor must deliver chattel to donee 

1. Kinds:

a. Actual

i. When articles are PRESENT and CAPABLE OF MANUAL DELIVERY, they must be actually delivered 

b. Constructive (when actual delivery is impracticable)

i. Handing over means of obtaining possession and control e.g. giving a key 

c. Symbolic – giving something symbolic of the gift 
i. E.g. giving a written instrument 

ii. Special cases:

1. intangible interests, e.g. remainder interest, can be transferred by written assignment 

c. ACCEPTANCE
i. Donee must accept the chattel; acceptance is presumed  

3. NOTE

a. A promise to make a gift in the future is not enforceable, e.g. “All of this is yours when I die or in ten years.”  This is like trying to make an oral will   
4. CASE

a. Gruen v. Gruen – father makes gift of title to painting.  Son has vested remainder interest and father has life estate.  Son received title to some property at giving of gift, but his possession was merely postponed.  Dad became a tenant, not an owner.  
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

If estate is voluntarily transferable, a creditor can reach it

Present and future interests (
Present Possessory Estates (fee tail and leasehold estates excluded) 
Who has right to possession now? 
Remember: grantor can only grant what they have or less

1. fee simple 
a. Generally:

i. DURATION – potential of enduring forever; resembles absolute ownership
ii. LANGUAGE – “to A and his heirs”

iii. TRANSFER – can transfer by deed or will 

iv. Also note:

1. Cannot specify which descendants land will go to, e.g. cannot say “to A and her heirs on her father’s side” 

b. Fee simple absolute 

i. DURATION – potentially infinite duration 

ii. LANGUAGE – “ to A and his heirs” (heirs don’t have any present interest, though; A can sell the fee simple or give it away, or devise it by will) 
iii. TRANSFER – freely transferable and inheritable 
1. If intestate (no will) ( heirs (don’t have heirs until you die!)

a. Issue – children, grandchildren, and all further descendants 

b. Typically, spouse ( ½ and children ( equal shares of other ½ 
c. If no children ( parents get a share 

d. If no children, spouse, or parents ( collateral – aunts, cousins, nephews 

e. ESCHEAT – if no heirs at all ( state 
2. If testate (will) ( land is devised to devisees 
iv. Also note:

1. NO limitations on inheritability 

2. CANNOT be divested 

c. Defeasible fee 

i. Fee simple determinable (NOT presumptively favored)
1. DURATION – automatically ends when some specified event occurs and reverts back to O 
2. LANGUAGE – words of limitation  

a. “to A so long as land is used for school purposes” 
b. “to A until . . .”

c. “to A while . . .” 

d. “to A unless . . .”

e. “to A during . . .” 

f. cf. “to A solely for the purpose of . . .” ( this is a FSA!
3. TRANSFER – can be transferred or inherited so long as the stated event has not happened; limiting condition follows the FSD 
4. FUTURE INTEREST – grantor has possibility of reverter (automatically becomes possessory when condition occurs) 
5. SoL starts running as soon as condition comes to pass 

ii. Fee simple subject to a condition subsequent (presumptively favored) 
1. DURATION – does not end automatically but may be divested by grantor when stated condition occurs 

2. LANGUAGE – words of condition – there is a COMMA setting off the condition! 
a. “to A, but if . . . , the grantor has a right to reenter”

b. “to A, upon the condition that if . . . the grantor has a right to reenter”

c. “to A provided, however, that if . . . grantor retains right of entry”

d. Also note: if language is ambiguous, FSSCS is preferred b/c forfeiture does not occur automatically

i. E.g. “to A so long as liquor is not sold, and if it is, O has right to reenter” ( FSSCS 
3. TRANSFER – may be transferred or inherited until grantor exercises right of entry 

4. FUTURE INTEREST – grantor has right of reentry 

5. SoL starts running when grantor attempts to exercise right and is rebuffed (although most states consider that it starts running when conditions occurs) 
iii. Fee simple subject to an executory limitation
1. DURATION – automatically divested by a 3rd person when stated condition occurs 

2. LANGUAGE 

a. “to A, but if . . ., then to X” (X has executory future interest) 

b. “to A, so long as . . ., and if it is not, then to X” 

3. FUTURE INTEREST

a. Grantor has possibility of reverter or right of entry 
b. 3rd party has executory interest 

2. life estate 

a. DURATION – will end necessarily at the death of a person 

b. LANGUAGE

i. “to A for life”

ii. “to B for the life of A”  ( pur autre vie – when the life estate is measured by the life of someone other than the owner of the life estate (if B dies before A, estate passes to B’s heirs)
iii. *A has life estate and transfers to B ( life estate pur autre vie (A is still measuring life)* 

iv. “to the children of A for their lives” ( CLASS GIFT 

c. TRANSFER – may be transferred inter vivos, but the measuring life remains unchanged 
d. FUTURE INTEREST

i. If not defeasible and no remainder – grantor has reversion

1. “to A for life”

2. “to A for life of B”

ii. If not defeasible and there is remainder – grantor has no interest

1. “to A for life, then to B for life” ( B has remainder for life, which ends when B dies 
iii. If defeasible and 3rd party – grantor has reversion and B has executory interest
1. “to A for life, but if . . . then to B” 

e. Life estates can also be determinable, subject to condition subsequent, or subject to an executory limitation 

i. “to A so long as A has red hair” ( determinable

ii. “to A for life, but if A . . . O retains right to reenter” ( condition subsequent

iii. “to A for life, but if B marries during A’s lifetime, to B” ( executory limitation

f. Problems with life estates:

i. Life estate holder has very limited discretion with regard to how to dispose of property

ii. Life estate holder cannot do anything that would encumber the estate beyond their lifetime 

iii. ( Trusts are preferred 

g. WASTE – Life tenant is not allowed to do anything that unreasonably interferes with the expectations of remaindermen; conduct by life tenant that permanently impairs the value of the land or the interest of the person holding title/with future interest in estate 

i. Affirmative/voluntary – tenant actively causes harm e.g. destroying building 

ii. Permissive/involuntary – land is allowed to fall into disrepair e.g. failing to pay taxes 

h. Also NOTE:

i. Life tenant cannot choose who gets the land after her death 
ii. Life tenant cannot sell fee simple unless ALL persons have an interest consent 
i. CASE: Baker v. Wheedon – Anna has life estate.  Children have remainder.  Anna wants to sell land so that she can support herself.  Children try to sell privately to no avail.  State wants to buy land, but at lesser value such that children do not support sale.  HELD – no sale.  Sale would cause great financial loss to remaindermen.  

i. As owner of life estate, Anna is severely limited in her interest 


3. Term of years 

a. “to A for 99 years”

b. FUTURE INTEREST – O has reversion 
4. Trusts

a. Trustee holds legal fee simple; legal title  

b. Acts as manager of property 

c. Has power to sell, lease, mortgage, remove minerals, etc. 

d. Duty:

i. Fiduciary; duty of loyalty 

e. Purpose: 

i. Maximize flexibility 

ii. Transfer wealth to future generations 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Future Interests

**remember: any future interest that is transferable is reachable by creditors**

Future interests are presently existing property rights; they just do not entitle owner to present possession 

Policy – dead hand hold of property; want to promote alienation and avoid encumbrances from generation to generation; avoid concentrated land ownership and the tying-up of productive land 
1. Reversion (life estate) 
a. FOLLOWS: from conveyance of vested estate of lesser quantum than grantor has

b. CREATED IN: grantor; AUTOMATICALLY at death of tenant
c. TRANSFER: fully transferable inter vivos, to devisees and to heirs 
d. E.g. O has fee simple.  Grants “to A for life” ( A has life estate, O has reversion that will become possessory when A dies 

e. *E.g. O “to A for life, remainder to B if B survives A” ( O has reversion b/c B may die before A.  If A dies before B, O’s reversion is divested* 
2. Possibility of reverter (FSD) 
a. FOLLOWS: fee simple determinable (when grantor has fee simple ( = quantum) 
b. CREATED IN: grantor; AUTOMATICALLY when condition occurs 
c. TRANSFER: fully transferable inter vivos, to devisees and to heirs
d. E.g. O “to A so long as land is used for . . .” ( O has fee simple and conveys fee simple, but retains possibility of reverter if condition comes to pass; A has FSD 
3. Right of entry (FSSCS) 
a. FOLLOWS: fee simple subject to condition subsequent 
b. CREATED IN: grantor; MUST exercise right
c. TRANSFER: inheritable and devisable; inter vivos transfer depends on jurisdiction  

d. E.g. O “to A, but if . . . O retains right to reenter” ( O has right of entry 

e. E.g. O “to A on condition that if . . . O shall have right to reenter” 

4. Remainder

a. FOLLOWS: life estate and term of years
b. CREATED IN: 3rd party grantee (waits patiently for preceding estate to expire) 
i. Remainder in fee simple, life estate, or term of years 

c. WHEN: at natural termination of the preceding estate 

d. E.g. O “to A for life, and on A’s death, to B and her heirs” ( B has remainder in fee simple.  Becomes possessory upon the natural end of the previous estate. B CANNOT divest the previous estate 
e. E.g. O “to A for 10 years, then to B and his heirs” 

f. E.g. O “to A for life, then to B for ten years, then to C for life, then to D” ( B has remainder for terms of years, C has remainder in life estate, D has remainder in fee simple 
g. TYPES

i. Vested (O does NOT have reversion) (favored by law) 
1. ascertained person AND

2. not subject to EXPRESS condition precedent 

a. e.g. “to B if B reaches age 30”

b. e.g. “to B if B survives

c. **expiration of the preceding estate is NOT a condition precedent** 

3. TRANSFER – alienable inter vivos, devisable by will, inheritable by heirs 

4. E.g. “to A for life, then to B in fee simple” 

5. TYPES

a. Indefeasibly vested remainder – holder is CERTAIN to acquire possessory estate and will be entitled to retain it PERMANENTLY 
i. E.g. “to A for life, then to B and her heirs” ( B/B’s heirs have indefeasibly vested remainder 

ii. TRANSFER: fully transferable 

b. Vested remainder subject to open – vested in a class of persons one of whom is qualified to take possession; more people may subsequently become members of the class 

i. E.g. “to A for life, then to A’s children.” If A has no children ( contingent remainder.  If A does have a child, B, B has a vested remainder subject to open 
ii. Also note: class may be closed or open.  I.e. if class is “A’s children” and A is dead, class is closed 
iii. TRANSFER: fully transferable 

c. Vested remainder subject to divestment – either vested subject to being divested by condition subsequent OR subject to divestment by inherent limitation of estate in remainder 
i. Condition subsequent – “to A for life, then to B, but if B does not survive A, to C” ( condition subsequent is B dying, leaving A surviving ( B has vested remainder subject to divestment; C has shifting executory interest that will divest B’s interest if the condition occurs 
ii. Inherent limitation – “to A for life, then to B for life, then to C and his heirs” ( inherent limitation is that remainder for life fails if B dies b/f A dies ( B has vested remainder for life subject to divestment; C has indefeasibly vested remainder in fee simple b/c C/C’s heirs are certain to acquire estate and hold it indefinitely 
ii. Contingent (O has a reversion until the contingency occurs)
1. unascertained person at time of conveyance OR

a. e.g. “to A for life, then to B’s heirs” ( if B is alive, the takers are unascertained and the remainder is contingent 

2. subject to EXPRESS condition precedent set forth in conveyance instrument (other than natural termination of preceding estate) 
a. e.g. “to A for life, then to B if B marries C” 

b. e.g. “to A for life, then to B if Hilary becomes president” 

3. TRANSFER – majority of jurisdictions hold that it is alienable inter vivos; is devisable by will when survivorship is not a condition precedent 
4. RAP
5. E.g. “to A for life, then to B and his heirs if B survives A, and if B does not survive A, to B’s children and their heirs” 

a. ( A has life estate

b. ( B has contingent remainder in fee simple b/c becomes possessory at natural termination of prior estate and it is subject to express condition precedent (if B survives A) 

c. ( B’s children have contingent remainder in fee simple b/c it is subject to express condition precedent (and if B does not survive A) 
6. E.g. “to A for life, remainder to those of B’s children who survive A” ( B’s children have contingent remainder b/c the remainder is contingent on surviving A.

iii. **Distinguishing b/t vested remainder subject to divestment by a condition subsequent and a contingent remainder subject to a condition precedent 
1. If condition is incorporated into the description of the remainder ( remainder is CONTINGENT (condition precedent)
a. E.g. “to A for life, then to B if B survives A, but if B does not survive A, to C” ( “if B survives A” is express condition precedent 
2. If condition comes after the language giving a vested interest ( remainder is VESTED (condition subsequent) 
a. E.g. “to A for life, then to B, but if B does not survive A, to C” ( “then to B” gives B vested remainder; clause after the ‘,’ is a divesting clause 
5. Executory Interest 

a. FOLLOWS: FSSEL – must divest or cut short the prior estate
i. In order to become possessory, the person must

1. divest or cut short some interest of another transferee (shifting executory interest) OR

2. divest transferor in the future (springing executory interest) 

b. CREATED IN: 3rd party grantee AUTOMATICALLY upon happening of stated event 
c. RAP
d. E.g. O “to A and his heirs, but if B goes to law school, to B and her heirs” ( A has FSSEL and B has executory interest 

e. E.g. O “to A and his heirs, but if A dies without issue surviving him to B” 

i. This is so b/c B is NOT the grantor, but some other party and b/c A does not have a life estate, but a fee simple 
f. E.g. O “to my daughter A when she graduates from law school” ( O retains fee simple and A has executory interest 

g. E.g. “to A and her heirs if A quits smoking” ( A’s executory interest will divest O of his fee simple if she quits smoking
h. E.g. “to A for life, and on A’s death, to B and his heirs, but if B does not survive A, to C and his heirs. ( A has life estate; B has vested remainder in fee subject to divestment by executory limitation; C has divesting executory interest 
i. E.g. “to A so long as . . ., then to B” ( B has executory interest 

Rule Against Perpetuities

1. DEFINITION – no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest; if interest fails test, it is VOID.  Need to consider instrument at the time of creation; even if interest has vested within 21 years, it may be void if the instrument was not valid at the time of creation 
2. Purpose

a. To limit dead-hand control over property interests 

b. Transfers of land promote efficiency 

c. Want to limit power of current owners who want to create future interests that will come into effect too far in the future

3. Getting around the RAP

a. O to A (person O wants to have future interest) and then A gives to D as FSSCS or FSD, reserving right to reentry or possibility of reverter 

4. Validating/measuring lives 

a. some person who can affect vesting who is ALIVE at creation of the interest (if not mentioned in the instrument, typically a PARENT of the remainderman) 
i. If by will ( must be alive at testator’s death (although the testator may serve as the validating life even though they are technically dead) 
ii. If inter vivos ( must be alive at time of conveyance 

5. Key:

a. We’re worried about A’s interest

b. Will the contingency come to pass or definitely fail to happen within 21 years of the death of any relevant person? 
6. Examples

a. E.g. “to such of my grandchildren as shall attain the age of 21” ( If T has children that are alive at this time, they are the measuring lives  
b. “to A when A marries” ( A is validating life

c. “to A’s children” ( A is validating life 

d. “to A for life, then to A’s widow, if any, for life, then to B and her heirs”

i. B’s interest is vested, so no RAP

ii. A is validating life for interest of A’s widow ( valid 

e. “to my grandchildren to reach the age of 21”

i. survivor of T’s children is validating life b/c within 21 years of their death, their child will/not reach the age of 21 definitely 

f. ** “to all members of my class who pass the bar” ( the survivor of the presently living members of the class is the measuring life.  

7. APPLIES TO 
a. Contingent remainders
b. Executory interests
i. E.g. “to A so long as used for . . . and if not, to B and his heirs” ( B’s executory interest is VOID b/c it is not certain to vest or fail to vest within 21 years of any life in being’s death. ( A has FSD and O has possibility of reverter 
1. SOLUTION: deed 1 “to B and his heirs;” deed 2 “B to A so long as . . .” ( A has FSSCS and B has possibility of reverter, which is immune from RAP

c. *Vested remainders subject to open* – cannot be vested in any member until ALL class members are identified and ALL conditions precedent have been satisfied for every member.  If gift to one member might vest too remotely, WHOLE gift is VOID 

i. e.g. “to A for life, then to A’s children who reach 25.”  A has child who is 26.  
1. INVALID b/c A may have child the day before she dies, and then that child will be 21 within 21 years of A’s death, and then that child may go on to reach the age of 25 
8. More examples
a. E.g. “to the first child of A who becomes a lawyer” ( VOID b/c no guarantee that interest will vest/fail to vest within 21 years of A’s death 

b. E.g. “to A and her heirs, but if JG ever wins the Nobel Prize, then to B and his heirs”

i. JG is validating life ( VALID 

c. E.g. “to Mary, and if her line of descendant’s runs out, to the daughters then living of Elizabeth” ( interest to Elizabeth’s daughters is VOID b/c Elizabeth may die long b/f Mary’s line runs out, and Mary’s descendants cannot be validating lives b/c they may not be born yet.
d. “to A and her heirs, but if property is used for non-school purposes, then to B and his heirs”

i. contingency, land being used for non-school purposes, is not certain to happen within 21 years of anyone’s death ( INVALID 

9. Special cases

a. E.g. UNBORN WIDOW – “to my son’s widow for her life, then to my son’s issue who survive my son and his widow” ( remainder to son’s issue is INVALID b/c there is no measuring life; son’s widow may not be alive right now.  

10. *Alternative to RAP* ( Wait and see doctrine

a. 25 + states have adopted 
b. Validity of interests is judged by what actually happens and not by possible events judged from the time the interest was created 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Concurrent Ownership and Marital Rights

Concurrent Interests generally:

1. they are FEE SIMPLES 

a. freely alienable (except with TBE) 

2. Rules governing co-ownership

a. Efficiency

b. Fairness

3. tension b/t co-owners

a. If A cannot do as he wishes b/c it would prejudice B, B harms A by limiting rights 

b. Rights of co-owner are severely limited when the other is engaging in a use that is objectionable 

4. Benefits

a. Realizing profits of productive use of other co-tenant 

Themes

1. liberty v. security

2. fiduciary duty among co-owners

3. restraints on alienability 

4. fairness in distributing benefits and burdens 

Tenancy in common (presumption in favor of when people are not married) 
1. Nature of ownership – each co-tenant is owner of SEPARATE and UNDIVIDED share of WHOLE 

2. RIGHTS – each has right to possess and enjoy ENTIRE property so long as they do not infringe upon rights of the other (e.g. can possess the whole so long as the other does not object) 
a. Cannot commit waste

b. Cannot exclude other TICs

3. NO right of survivorship – when TIC dies, interest passes to devisee or heir 

4. LANGUAGE: “to A and B” 

5. TERMINATED WHEN: 

a. Land is partitioned 

6. Equal shares NOT necessary

a. There is presumption of equality, but if one person puts in ¾ and the other ¼, these shares will likely be upheld 

7. TRANSFER – TIC can sell, give, devise, or otherwise dispose of her undivided share as though she were the sole owner 

Joint tenancy (compared to TIC with contingent remainder in survivor) 
1. Nature of ownership – each co-tenant is owner of SEPARATE and UNDIVIDED share of WHOLE 

2. Right of SURVIVORSHIP – surviving co-tenant has right to the whole estate (avoidance of probate)
a. Right of co-tenant who died is EXTINGUISHED 

i. Cannot devise interest by will

ii. Creditors CANNOT attach JT’s share b/c interest is extinguished at death

3. Created by – deed, will or joint adverse possession (heirs always take as TIC) 
4. Four UNITIES (time/title/interest/possession) 
a. Same time – must vest at the same time 
i. E.g. “to heirs and A and B as JTs” ( this is NO GOOD b/c the heirs will not be determined until their death and they will not die at the same time. 

b. Same instrument (title) 

i. All JTs must acquire title by the same instrument or by joint adverse possession 

ii. *TRICKY* – when A owns property and wants to convey to himself and B as JTs.  Most states now say this does NOT violate unity of time and title.  Under common law, however, a strawperson was necessary  
c. Identical interests – instrument must create equal shares, but upon division an equitable court may divide proceeds from sale according to relative investment 
d. Equal rights to possess the whole 
5. LANGUAGE (must be very explicit to overcome presumption in favor of TIC)

a. “to A and B as joint tenants with right of survivorship, and not as TIC”

b. “to A and B as JTs” ( NO GOOD

c. “to A and B as JTs, and to the survivor and his heirs ( some say this is JT, some say this is TIC with contingent remainder to survivor (if it is a TIC with contingent remainder to survivor, neither TIC alone can destroy the contingent remainder in the survivor). 
6. TERMINATED WHEN:

a. Right of survivorship may be terminated and TIC created if:

i. One JT conveys 

ii. JTs agree to terminate 

iii. Partition of land 

iv. MORTGAGES – courts are split 

1. Title theory states: mortgage is conveyance of legal title ( severs JT ( TIC (JT is not restored when mortgage is paid)
2. Lien theory states: mortgage is security interest, a lien, NOT a conveyance of title from mortgagor to mortgagee ( does NOT sever JT

a. In some states, if A mortgages and then dies, B takes A’s interest subject to the mortgage

b. In others, B takes A’s interest unencumbered by mortgage b/c mortgage was on A’s interest, which is extinguished at his death (this has consequence of preventing lenders from engaging JTs) 
i. Here, bank should demand BOTH JTs sign the mortgage 

v. LEASES

1. JT can lease her interest even over objection of other JT 

2. MODERN VIEW: lease does NOT sever JT BUT lease expires at death of leasor 
a. Some states hold survivor takes interest subject to lease

b. Others hold survivor takes whole property not subject to lease (lessee can only protect by having JT sever or having both JTs sign the lease) 
3. CASE: Swartzbaugh v. Sampson – Mr. leases to leasee, who goes into exclusive possession of land.  Mrs. wants to cancel lease.  HELD – Mrs. cannot cancel lease. Mrs.’s only remedy would accrue if she was deprived of her right to use and enjoyment.  
7. TRANSFER – either JT can transfer interest to another WITHOUT the consent of the other JT, severing time and title ( TIC 

a. Strawman? 

i. Some courts allow JT to server JT by transferring to oneself, creating a TIC 

b. Tricky e.g.: A, B, C are JTs.  A conveys interest to B.  B holds 1/3 as TIC with C, and B and C hold 2/3 as JTs.  

8. JOINT BANK ACCOUNTS

a. Types

i. True joint tenancy – present gift of ½ in account + survivorship rights 
ii. Payable on death – survivorship rights only

iii. Convenience account – no survivorship rights (not favored by the law) 
b. Presumption in favor of true joint and survivor bank account 

c. Belongs to each in proportion to net contribution 

d. CREDITORS: can only reach amount proportionate to JT’s contribution 

9. Special cases

a. “to A and B for their joint lives as JTs, remainder to survivor”

i. A and B have life estate measured by 1st to die; there is contingent remainder in fee simple in the survivor 

Tenancy by entirety 

Benefits include: protection against creditors and automatic descent to surviving spouse without probate 

1. NATURE OF OWNERSHIP – SEPARATE and UNDIVIDED share of WHOLE 
a. Only b/t husband and wife holding as one person 

b. ~ JT:

i. four unities required

ii. survivorship 

c. NOT ~ JT:

i. TBE cannot sever alone!

2. RIGHTS

a. Right of SURVIVORSHIP 

b. CANNOT sever TBE alone! 

i. Can be served by:

1. divorce ( TIC
2. conveyance by both husband and wife 

3. mutual agreement

4. execution by joint creditor 

3. LANGUAGE 

a. Presumption in favor of TBE when there is conveyance to husband and wife 

b. “to husband and wife” 

4. TERMINATED WHEN: 

a. Divorce

b. Mutual agreement 
5. CREDITORS

a. Can only reach the property the debtor can voluntarily assign (
i. MAJORITY – b/c neither husband nor wife can convey interest alone, creditors of one spouse cannot take interest in property 

ii. Minority – both have = share and power to convey interest (although neither can destroy right of survivorship), creditor can take interest of one spouse 

6. DIVORCE

a. MAJORITY – divorce terminates TBE 

i. May be converted into TIC (Majority) or JT (minority) 
7. CASE

a. Sawada v. Endo – Endo deeds TBE land to son.  Sawada gets judgment against Endo and wants to reach son’s land.  Endo’s wife dies.  HELD – land is protected
i. RULE: during marriage, interest of husband/wife in TBE is NOT subject to claims of creditors during the joint lives of the spouses (interest of huband/wife are insulated from separate debts of the other spouse) 

ii. POLICY
1. not unfair to creditors b/c if debt accrued b/f TBE created, creditor did not rely on property and if accrued after TBE, creditor had notice of characteristics of estate 

2. elevates family use; land is available in entirety for benefit and use of whole family (loans for education, emergency expenses, etc.) 

Rights and Duties of Concurrent Owners GENERALLY 
1. Ouster – when one co-tenant deprives the other of the right to possession 

a. Requirements:

i. Demand for use and enjoyment by A or attempt to enter 
ii. B’s refusal to allow A’s use and enjoyment 

1. e.g. barring entry/denying access 

2. Right to: (THIS IS WHAT PARTY COULD SUE FOR) 
a. POSSESSION and ENJOYMENT 

i. Entire property 

ii. Cannot exclude other co-tenant from any part of property 

b. Ousted cotenant has right to REASONABLE rental value from tenant in possession 

c. Ousted cotenant has right to have land partitioned 

d. ACCOUNTING for rents actually received from 3rd party (if property is undervalued, it would be better to go for ouster) 

e. PARTITION if TIC or JT (NOT TBE) 

i. Physical division (favored b/c forced sale of land is extreme exercise of power) OR

1. each party then owns land in fee simple 

ii. Sale granted when:

1. physical division is impracticable

2. interest of ALL parties would be better promoted by partition by sale  
f. Spouses have ELECTIVE SHARE in decedent’s property owned at death 
i. Can take what was indicated in will OR take forced share (usually ½ or 1/3) 
3. Do NOT have right to:

a. Receive rent from co-tenant if they go into exclusive possession UNLESS:
i. Other party has been OUSTED (excluded) by the party in possession 

Community Property 

1. 8 states have community property b/t married couples 
2. NATURE of OWNERSHIP – owned in equal, undivided shares by spouses 
3. DIFFERENCE from common law property system:
a. How property is managed during the marriage (similar restrictions to TBE) 
4. NO elective share: surviving spouse gets ½ property earned by other spouse DURING LIFETIME 
5. INCLUDES:
a. Earnings of either spouse during marriage
b. Property acquired through earnings 
c. Income and proceeds from sale of property 
d. *cannot change community property into separate property without consent of other spouse* *how titled is held is not controlling; whether the asset is traceable to earnings during marriage is controlling* 
e. commingled separate + community property when it is impossible to ascertain the source (e.g. when no records are kept regarding deposits in bank account) 
6. Does NOT include:
a. Property owned by either spouse before marriage
b. Property acquired after marriage through gift, descent, or devise (separate property) 
7. Also note:
a. Property rights are determined by state of domicile when the property is earned; property rights to not change if couple changes domicile 
b. Creditors
i. Cannot reach either spouse’s interest during marriage 
ii. HOWEVER if there is joint debt and spouses are joined as Ds, creditors can reach 
Division of Marital Property upon Divorce – giving effect to idea of marriage as economic partnership 
1. In re marriage of Graham
a. MBA was not considered marital property to be divided b/c:
i. Does not have exchange value of any objective, transferable value in open market
ii. Personal to holder
iii. Terminates on death of holder; not inheritable
iv. Cannot be assigned, sold, transferred, conveyed or pledged 
2. Elkus v. Elkus (minority rule) – wife’s career/celebrity statues was marital property subject to equitable distribution b/c
a. Husband’s contribution led to increase in value of P’s career and appreciation was product of martial partnership
b. Nature and extent of his contribution made celebrity status marital property 
Dower and Curtesy – When One Spouse Dies
1. Dower

a. Life estate in 1/3 of inheritable land owned during marriage given to wife at death of husband 
2. Curtesy 

a. Life estate to husband IF issue was born during marriage 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Landlords and Tenants 

1. lease as
a. conveyance of estate in land 
i. tenant has purchased estate in land and assumes risks of caring for it
ii. lease transfers possessory interest in land 
iii. LL only has right to reenter and repossess on tenant’s breach of covenant 
b. contract containing promises 
i. covenants are mutually DEPENDENT 
2. LL transfers right to possession to T 
3. FUTURE INTEREST
a. In landlord ( reversion
b. In 3rd person ( remainder 
4. If language is ambiguous, try to get at the intent of the parties
a. Garner v. Gerrish – “lease shall continue for and during term of quiet enjoyment from May 1.  Tenant has privilege of termination at date of his own choice.”   HELD – party had life tenancy terminable at will (court makes this up – there is no such thing) 
Types of Tenancies 

Tenancy for Years

1. NATURE of TENANCY – estate lasts for some maximum FIXED period of time or for period computable by formula 

2. LANGUAGE

a. “to A for 10 years” 

3. Term of years determinable

a. Terminable on some event or subject to condition subsequent 

b. E.g. “L rents to T for 10 years so long as used as dance hall” (maximum terms is fixed, but tenancy may end earlier) 
4. TERMINATION 

a. NO notice needed; expires at end of stated period 
Periodic Tenancy

1. NATURE of TENANCY – tenancy for period of some fixed duration that continues for succeeding periods until either LL or T gives NOTICE of termination.  If no notice given, tenancy automatically extends for another period 
a. NOTICE

i. Any period up to 6 months ( notice must be equal to length of the period 

ii. >6 months - infinity ( 6 months notice required 
iii. Notice must fix last day of period as date of termination (e.g. notice given on Jan 20th for monthly periodic tenancy, last day must be Feb 20 

iv. Notice must be given so that other party has FULL NOTICE PERIOD

1. e.g. for yearly tenancy beginning on January 1, notice must be given prior to July 1

b. May be created expressly or by implication (
i. Land is leased with no set date, but rent is to be paid monthly, quarterly ( T has periodic tenancy measured by rental periods 

2. LANGUAGE: 

a. “to T from month to month” 

b. “to T from year to year” 

3. Periodic tenancy determinable 

a. Terminable on some event or subject to condition subsequent 

Tenancy at Will

1. NATURE OF TENANCY – no stated duration; endures so long as BOTH LL and T desire.  
2. TERMINATION – either LL or T can terminate at any time 

3. SPECIAL CASES:

a. Terminable at will by only one party, and the leasehold is for an unspecified amount of time:
i. Court split:

1. tenancy at will (common law rule) – power of termination implied in other party

2. determinable life estate – determinable on party’s death or prior relinquishment of possession (but then there are no leasor/leasee duties and obligations) 
4. TRANSFERABILITY – cannot be assigned; attempted assignment ( termination 

Holdover Tenancy (tenancy at sufferance) 
1. NATURE OF TENANCY – when tenant who was rightfully in possession wrongfully remains after termination of the tenancy 
2. LL options

a. Evict

b. Hold T to another period (if periodic tenancy) or term (if tenancy of years) [holding to another period is most common] 
i. In most jurisdictions ( periodic tenancy based either upon:

1. way rent is paid

2. length of the original term 

3. MAXIMUM is one year 

3. CASE: Crechale and Polles v. Smith – LL initially treated holdover tenant as trespasser but later accepted monthly payments.  Ultimately, LL wanted to hold tenant to new terms of FIVE YEARS!  

a. HELD – LL granted extension on a month-to-month basis (periodic tenancy) 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Selection of tenants 
1. Civil Rights Act of 1866

a. WHAT: Same rights as is enjoyed by whites to inherit, purchase, lease, sell, hold and convey real and personal property 
i. Only applies to RACIAL/ETHNIC discrimination 

ii. Applies to ALL property (including commercial) 

b. WHAT EFFECT: bars all racial discrimination, private as well as public, in sale or rental 

c. NO EXEMPTIONS!

d. REMEDIES:

i. Injunction

ii. Damages 

2. Fair Housing Act

a. WHAT: 
i. unlawful to refuse to sell or rent a DWELLING to any person because of:
1. Race, color, national origin, religion, sex, persons with children, handicapped 

ii. Unlawful to advertise or make any public statement that indicates any discriminatory preference 

b. EXEMPTIONS

i. Private clubs and dwellings for religious organizations
ii. Person leasing/selling single family home when:

1. does not own more than 3 single family dwellings 
2. does not use broker

3. does not advertise in manner indicating intent to discriminate

iii. Owner-occupier when:
1. leasing a room or an apartment 

2. building of four units or less

3. she occupies one unit 

4. does not advertise in discriminatory manner 

c. DEFENSE:

i. Action was in pursuit of rational, necessary business purpose 

d. REMEDIES:

i. Injunction

ii. Damages – actual and punitive 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Landlord Duties – these CANNOT be waived by tenant 
1. deliver possession

a. legal right to possession at the beginning of the tenancy 
b. actual possession (most jurisdictions) [can put express term in contract!]
c. CASE: Hannan v. Dusch

i. Reasons why LL should deliver actual possession:

1. lessor would never reasonably enter into lease if he knew he would have to sue trespasser in order to possess 
2. LL has better knowledge of situation

ii. Reasons why LL should not be responsible for actual possession

1. remedy should be against trespasser and not LL 

2. not interfere with quiet enjoyment
a. implied in every lease 
b. may be breached by:

i. actual eviction – physical eviction from entire leased premises (barring entry) 
1. tenant can remain in possession 

2. partial actual eviction relieves tenant from liability for ALL land 

3. Tenant’s REMEDY:
a. Terminate lease 

b. Suspend rent payment 

c. Collect damages 

ii. constructive eviction – substantial interference with tenant’s use and enjoyment so that tenant can no longer enjoy premises as parties contemplated.  
1. Requirements:

a. LL has notice and reasonable opportunity to cure

b. tenant ABANDONS and terminates tenancy within reasonable time 
c. Substantial interference

i. What reasonable person would regard as fundamentally incompatible with use and enjoyment for which parties bargained 
ii. Considerations

1. Purpose for which premises were leased

2. Foreseeability of type of interference

3. Potential duration of interference

4. Availability of means to abate interference 

2. partial constructive eviction does NOT relieve obligations for entire property 

3. Tenant’s REMEDY:
a. Suspend rent payment

b. Collect damages 

c. Acts of 3rd parties:

i. Only liability when:

1. nuisance

2. common area

3. provide habitable premises – this developed to mitigate requirements of constructive eviction such that tenants no longer have to vacate! [not accepted by all jurisdictions, though] 
a. WHAT
i. Residential dwellings have implied warranty that LL will deliver AND maintain dwelling that is safe, clean, and fit for human habitation 

ii. Standard: uninhabitable to a reasonable person 

b. REASONS for implied warranty

i. Tenant enters into lease to obtain safe, sanitary, comfortable housing

ii. LL is more familiar with premises

iii. Shortage of safe housing ( P has less bargaining power 

c. REQUIREMENTS

i. Tenant notified LL and gave reasonable time to cure

ii. Defect affects habitability 

iii. Defect existed during time which rent was withheld 

d. SCOPE

i. Latent and patent defects  

ii. Housing codes provide minimum standard 

e. REMEDIES:

i. Terminate lease

ii. Stop paying rent

iii. Continue lease and recover damages 

4. torts related to concealed dangerous condition, common areas, public use 
a. ONLY duty to disclose latent defects that LL knew or should have known about 

b. Liable for injuries that occur in common areas 

5. Duty to mitigate when T breaches and LL wants damages 

Tenant Duties

1. pay rent

a. Dependent upon LL fulfilling his duties 
2. not damage premises beyond fair wear and tear

3. not disturb other tenants 

4. not abandon premises 

a. if tenant does want to abandon, LL has DUTY to MITIGATE by trying to re-let 

i. PRO-mitigation

1. more economically efficient 
2. LL has many other implied duties 

ii. ANTI-mitigation 

1. breaching party should bear burden

2. mitigation encourages abandonment

3. creates instability 

4. tenant in wrongdoing should not impose duty on LL 

5. LL should not be forced into personal relationship with new tenant he does not want to accept 

5. Landlord remedies for breach or abandonment:

a. Protective measures:

i. Security deposits

ii. Acceleration clauses 

b. Self-help repossession 
i. LL is legally entitled to possession such as where tenant holds over or where tenant breaches lease 

ii. LL’s means of reentry must be peaceable 

c. Ejectment – summary proceedings

d. Note: LL must mitigate damages seeking from defaulting tenant 

Assignments and Subleases

1. Assignment generally:

a. DEFINITION: transfer of entire remaining term of leasehold 

b. Unless otherwise specified, LL and T can assign interest in premises 

2. Privity of estate

a. Relationship b/t assignee and landlord such that both are mutually responsible to each other for covenants 

i. ( e.g. if assignee tenant breaches, LL can sue original tenant via privity of contract and assignee via privity of estate 

1. original tenant is no longer in privity of estate, but is still in privity of contract 

3. Subleases generally:

a. DEFINITION: transfer of less than entire remaining term of leasehold such that original tenant has a reversion; lessee retains reversion  
b. EFFECT: tenant becomes landlord to sublessee; original tenant is still in privity of estate AND privity of contract 
i. ( sublessee is NOT in privity of estate with LL and cannot sue or be sued by LL 

1. sublessee is NOT personally liable to LL for rent 
4. Giving consent to new tenants – approval clauses 
a. Reasons why refusal may be arbitrary:

i. Lessor is under no obligation to look to anyone but lessee to pay rent 

ii. Consent clause may give absolute discretion to lessor 

iii. Lessor has right to realize increased value of property; lessee should not benefit 

b. Reasons why refusal should not be arbitrary

i. Lessors are required to mitigate abandonment damages if assignee/sublessee abandons by finding a new person to fill the spot 

ii. Good faith and fair dealing always implicitly apply 

iii. Lessor should not get more than it bargained for; could have built periodic rent increases into the agreement 

c. COMMERCIAL property – refusal may not be arbitrary (minority; majority says can be arbitrary)  
d. PRIVATE property – refusal may be arbitrary (always)
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

The Land Transaction (Broker, sale, mortgage, etc.)

1. Timeline of events

a. Seller contracts with broker 

i. Duty of broker to seller and buyer 

1. to seller

a. act as fiduciary 

b. make full and fair disclosure of all known material facts

c. communicate advantageous offers 

2. to buyer

a. NO duty

ii. Commission

1. Traditional rule – broker gets commission if he produces ready, willing and able buyer 

2. Trend – broker gets commission when buyer completes transaction 

b. Seller and buyer enter into contract for sale (actually applies to ANY conveyance of land) 
i. SoF – contract must be in writing and contain:

1. signature of both buyer and seller

2. description of the property 

3. terms and conditions, e.g. price and how it will be paid 
4. good and merchantable title (including adverse possession) 

ii. EXCEPTION

1. oral contract may be specifically enforced when:

a. Part performance – buyer has taken substantial steps to complete transaction

i. pay purchase price

ii. take possession

iii. make substantial improvements 

b. estoppel – unconscionable injury would result from denying enforcement when:

i. buyer acted in reasonable reliance

ii. buyer’s action was reasonably foreseeable 

iii. so changed his position

iv. injustice an be avoided only by specific performance 

c. Seller impliedly assures buyer that he has marketable title (buyer can rescind anytime b/f closing) 

i. Definition

1. title that is reasonably free from doubt such that prudent purchaser would accept; no reasonably probability that buyer will be subjected to lawsuit s
2. good record title = unencumbered fee simple (no mortgages, easements, etc.) 

3. NOTE: adverse possession can count if it is clearly proven 

4. Types:

a. Record title – notation in public records

b. Good title – title can be defended against anyone who might claim it 

c. Marketable title – no reasonable doubt 

ii. Defects in title include:

1. Generally

a. Substantial defects from which buyer may suffer injury 

2. easement that burdens the land (regardless of whether it is violated) 
3. easement that benefits land (minority of courts hold that such an easement is not a defect if the buyer knows about it b/f he buys) 

4. covenants restricting use of property (regardless of whether it is violated) 
5. violations of encumbrances and zoning regulations (even though buyer has waived encumbrance itself) 

iii. Disclosure of Defects 
1. Seller has duty to disclose known material defects not readily knowable to buyer 
2. TEST: would knowledge affect market value of property 

a. Some states have stigma statutes 

d. Period of time b/t contract and closing

i. During this time, there may be damage to property (
1. doctrine of equitable conversion 

a. MAJORITY – buyer bears risk of loss

i. Buyer owns land and seller has only security interest 

b. Minority – seller bears risk of loss 

e. Closing

i. Check for purchase price ( seller

ii. Deed to house ( buyer 

1. contract may be merged into deed such that covenants not contained in the deed are discharged (disfavored) 
iii. Buyer executes mortgage 

iv. Deed is recorded 

2. The Deed

a. Must be signed by grantor 

b. NOTE:

i. Forged deeds are not operative; owner, who’s signature was forged, prevails over all 
ii. Deeds obtained by fraud are operative 

3. Warranties of Title (no covenants of title are implied in deed; they must be specifically set out) 

a. General warranty deed

i. CONTAINS covenants of 
1. Present – breached when made, if at all 
a. Seisin – seller owns estate/interest he is purporting to convey (even if seller knows otherwise) 
b. Right to convey – seller has power to make conveyance b/c he has title and is not under any disability 

c. Against encumbrances – there are no easements, covenants, mortgages, etc. on the property (even if seller knows otherwise) 
2. Future 

a. Quiet enjoyment – buyer will not be disturbed in possession/enjoyment of the property 
i. Breached when buyer is actually or constructively evicted 

b. Warranty – seller will defend on behalf of grantee any lawful claims existing at date of conveyance (~ quiet enjoyment) 
c. Further assurances – seller will perform whatever acts are reasonably necessary to perfect the purchaser’s title if it is imperfect 
ii. WARRANTS AGAINST

1. defects arising before time seller had title

2. defects arising during time seller had title (e.g. seller didn’t do anything to make title defective) 
b. Special warranty deed

i. CONTAINS covenants of 
1. Present – breached when made, if at all 
a. Seisin – seller owns estate/interest he is purporting to convey (even if seller knows otherwise) 
b. Right to convey – seller has power to make conveyance b/c he has title and is not under any disability 

c. Against encumbrances – there are no easements, covenants, mortgages, etc. on the property (even if seller knows otherwise) 
2. Future 

a. Quiet enjoyment – buyer will not be disturbed in possession/enjoyment of the property 

i. Breached when buyer is actually or constructively evicted 

b. Warranty – seller will defend on behalf of grantee any lawful claims existing at date of conveyance (~ quiet enjoyment) 

c. Further assurances – seller will perform whatever acts are reasonably necessary to perfect the purchaser’s title if it is imperfect 
ii. WARRANTS AGAINST

1. defects arising during time seller had title (e.g. seller didn’t do anything to make title defective) = promise that this particular grantor did not previously convey to anyone 
a. e.g. if grantor’s predecessor executed mortgage on the land, grantor is not liable 

b. e.g. grantor never actually had title (grantor not liable for anything) 
c. Quitclaim deed  

i. WARRANTS AGAINST

1. nothing; grantee takes whatever title grantor has, if any 
4. Mortgage 

a. WHAT: to secure the debt owed the lender, the borrower/buyer gives the lender a mortgage on the property.  If debt is not paid, lender will foreclose the mortgage (lender’s interest is an equity of redemption) 
i. Mortgagor – buyer

ii. Mortgagee – lender/bank 

b. HOW: 

i. Note from borrower to lender with promise to pay; personal obligation of the borrower 

ii. Mortgage is agreement that land will be sold if debt is not paid; gives the lender security 

c. NOTE:

i. Second mortgages are subject to the rights of the first mortgagee 

d. TRANSFER

i. Sale subject to mortgage – new buyer takes land subject to lien on it 

1. new buyer is NOT personally liable on the debt 

2. Mortgagee can foreclose but cannot sue new buyer on the debt

ii. Sale with assumption of the mortgage – new buyer becomes personally liable on the debt 

1. mortgagee can sue either new buyer or original mortgagor 

2. mortgagee can foreclose 

e. FORECLOSURE

i. To invalidate foreclosure sale

1. price is grossly inadequate – fair price 

2. price is so low so as to shock conscience – difference b/t market and actual 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Title Assurance (Recording System) – default rule: first in time 
1. Recording acts 

a. Generally

i. Provide for recordation of documents affecting land title 

ii. Want to promote free alienability of land, so want clear set of rules 

1. cannot base on possession b/c possession does not necessarily correlate to ownership 

iii. Designed to protect bona fide purchasers of land from secret, unrecorded claims 

1. after recordation, all persons who thereafter take an interest in the land have constructive notice of the existence of the recorded instrument and no subsequent purchaser can be without notice 

iv. NOTE: recordation is not necessary for a valid conveyance; deed is still valid 

v. NOTE: recordation does NOT protect subsequent purchaser against prior interests that arise under operation of law, e.g. ADVERSE POSSESSION 

b. Requirements

i. Deed must be acknowledged by grantor before a notary public to be recorded
1. not strictly adhered to in chain of title problems b/c then potential purchaser would have to check validity of each recorded deed! 

ii. Must be BFP to fall under and be protected (no donees)  

c. Indexes 

i. Tract index – by block and lot number

ii. Grantor-grantee index 

1. entry contains:

a. buyer/seller names

b. description of property 

c. type of instrument 

d. Special cases

i. When an instrument is indexed under a misspelled name
1. Traditional rule: doctrine of idem sonans held that if written name sounds the same as the pronunciation of the correct name, there is constructive notice to subsequent purchasers 

2. Trend: disfavor idem sonans 

ii. Mother Hubbard clauses – provision in deed that attempts to sweep within it other parcels not specifically described, e.g. “and all other land I own in Warren County”

1. Generally VALID b/t the parties to the instrument
2. Subsequent purchasers:

a. NOT valid unless they have actual knowledge of the transfer 

b. Grantee can protect by:

i. Taking possession 

ii. Filing affidavit with registrar of deeds ASAP 

2. Searching in grantee/grantor index (O selling to A; want to check O’s title) 
a. First
i. Use grantee index to determine from whom each previous owner took title 

1. Look under O’s name

2. Start at present date and look backwards to find out who O’s grantor was ( D

3. Look under D’s name

4. Start at date of D’s conveyance to O to find out who D’s grantor was 

b. Second

i. Use grantor index to determine what transfers each owner made during tenure on land 

1. Look under ‘original’ fee simple owner’s name

2. Start from date of their ownership forward to find out what interests they conveyed 

a. Look from date of their ownership until they deed 

c. EXAMPLE

i. A owns Blackacre.  Conveys to B in 1900.  B conveys to C in 1930.  C conveys to D in 1955.  D gave bank mortgage in 1975.  D conveyed to O in 1980.  O now wants to sell to J. 

1. Title search back to 1900 is required

2. First
a. Look in grantee index under O’s name from present date (in 1980 you will find deed from D to O)

b. Look under D’s name from 1980 back (in 1955 you will find deed from C to D)

c. Look under C’s name from 1955 back (in 1930 you will find conveyance from B to C)

d. Look under B’s name from 1930 backward (in 1900 you will find deed from A to B)

3. Second

a. Look in grantor index under B’s name from 1900 to 1930, under C’s name from 1930 to 1955, under D’s name from 1955 to 1980, and under O’s name from 1980 to present (you will find D’s mortgage to bank) 

3. TYPES of recording acts

a. Race

i. Definition

1. b/t successive grantees to the same land, the one who records first wins 

ii. Language

1. “no conveyance [TO PERSON WE ARE WORRIED ABOUT] is valid against subsequent purchaser whose conveyance is first recorded” 

b. Notice
i. Definition

1. subsequent purchaser prevails over prior grantee who fails to record

2. Subsequent purchaser wins when he has no ACTUAL or CONSTRUCTIVE notice of the prior claim at the time of conveyance 

a. Purchaser has no actual, record, or inquiry notice of the prior claim at the time he paid consideration and received his interest in the land 

i. Record notice gives constructive notice 

ii. Inquiry notice is constructive notice 

1. e.g. if another party is in possession of the land, and an inspection of the property would have revealed this, subsequent purchaser is on INQUIRY notice 

ii. Language

1. “conveyance of estate in land [TO PERSON WE ARE WORRIED ABOUT] shall not be valid against any subsequent purchase for value, without notice thereof, unless the conveyance is recorded” 

2. “no conveyance shall be good and effectual against subsequent purchasers for valuable consideration and without notice unless the same be recorded according to the law” 

iii. e.g. O to A, who does not record.  O to B, who has no knowledge of conveyance to A.  B prevails over A. 

c. Race-Notice 

i. Definition

1. protects subsequent purchaser who does NOT have notice and records first.

2. For subsequent purchaser to win, he must:

a. NOT have notice at time of conveyance (competing purchaser must not have recorded at time of subsequent purchaser’s taking of title)

b. Record first 

ii. Language

1. “conveyance of estate in land [TO PERSON WE ARE WORRIED ABOUT] shall not be valid against any subsequent purchaser for value, without notice thereof, whose conveyance is first recorded” 
2. “conveyance is void as against any subsequent BF purchaser (not notice) whose conveyance is first duly recorded unless the conveyance shall have been duly recorded prior to the record of notice of action”
iii. e.g. O to A, who does not record.  O to B, who does not know of A’s deed.  A records.  B records.  A prevails.  
4. Protection of recording acts (who wins?)

a. Generally

i. If party is NOT protected, common law rule of FIRST IN TIME prevails 

ii. Must give VALUABLE CONSIDERATION (donees are not protected) 
5. Chain of Title

a. SHELTER RULE
i. A person who takes from a bona fide purchaser (no notice and valuable consideration) will prevail over any interest over which the BFP would have prevailed (even where the person had actual knowledge of the prior unrecorded interest) 

1. PURPOSE – to allow BFP B the benefit of his bargain so he can sell 
ii. E.g. O conveys to A, who does not record.  O conveys to B, a BFP who records.  B conveys to C, who has actual knowledge of O’s deed to A.  Inasmuch as B prevails over A, C prevails over A

1. C is sheltered by the BFP 

iii. E.g. O to A, who does not record.  O to B, who knows of conveyance from O to A.  B records.  A records.  B to C, a BFP.  C records.  Does the deed from O to A give C constructive notice of conveyance?  

1. ( Court split 

b. Chain of title
i. Generally 

1. Even though an instrument has actually been recorded and indexed, it may not be within chain of title so as to give subsequent purchasers notice 
ii. Definition

1. chain of title includes those conveyances by purchaser’s grantor recorded after the grantor acquired the property from his predecessor in title and recorded before a deed is recorded conveying title from that grantor to another 

iii. EXAMPLE

1. O conveys to A, who does not record.  A conveys to B, who records his deed from A.  O conveys to C, a BFP, who records. ( C prevails over B.  

a. Why? The deed from A to B is not connected to chain of title; link from O to A is missing.  There is no way for C to discover the deed from A to B.  

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Easements and Covenants 

1. Generally

a. Easement – rights arising from a grant of a right by one landowner to another

b. Covenant/equitable servitude – rights arising from a promise respecting the use of land by one landowner to another 

2. Profit

a. Definition

i. Right to take something off another person’s land that is part of or a product of the land

ii. Easement to enter land and remove subject matter is implied 

3. License (favored over easements in gross) 
a. Definition

i. Permission to go on land belonging to licensor 

ii. Oral or written

iii. Revocable at will of licensor 

iv. Irrevocable licenses

1. aka easement by estoppel OR
a. licensor induces licensee to act in reasonable reliance and licensee expends effort/money 

2. when license is coupled with an interest like profits 

v. Generally not transferable 

vi. E.g. O tells A that A can park on O’s land 

4. Easements – non-possessory interest in land; NO requirement of privity 
a. Definition

i. Grant of interest in land that entitles person to use land possessed by another 

ii. Because easements are interests in land, they run to successive owners as part of title to the land 

iii. IRREVOCABLE 

b. Types I
i. Affirmative – owner has right to go onto land of another (servient land), e.g. right of way across land 

ii. Negative – owner can prevent owner of servient land from doing some act on the servient land; VERY narrow category 
c. Types II

i. Appurtenant (favored by law) – easement is appurtenant to land when it benefits owner in the use of another tract of land; the owner of the easement OWNS LAND, the value of which increases b/c of the benefit of the use of the servient land 
1. dominant tenement – land benefited
2. servient tenement – land burdened 

3. TRANSFER:

a. Benefit to dominant land passes to successive owners

b. Burden to servient land passes to successive owners 

c. EXCEPTION: if easement is personal, e.g. “only so long as A lives on Blackacre” then easement does not run with land 

ii. In gross – easement that merely gives one right to use the servient land.  Owner of easement does not own land that is being benefited by the use of the servient land.  The owner merely has right to use servient land in some way, e.g. right to erect a sign on the servient land 
1. TRANSFER
a. The burden on the servient land passes 

d. Creation

i. Easement over grantor’s land may be expressly granted to another 
1. must satisfy SoF 

a. Exceptions:

i. Part performance

ii. Estoppel 

2. created by deed

ii. Grantor may reserve easement for himself when he divides land 

iii. Grantor may reserve easement in favor of a third party (in some jurisdictions) 
iv. Implication (only for appurtenant easements, NOT in gross) 
1. creation by operation of law

2. exception to SoF 

3. Types

a. Easement based on apparent prior use at time servient tenement was separated from dominant tenement; may last forever
i. RULE:

1. prior to division of land (previously parts of undivided tract) 
2. use existed on servient land that is reasonably necessary for enjoyment of dominant land 

3. use was apparent 

4. use must be continuous 

5. parties intended use to continue after division 

b. Easement by necessity; only last so long as necessity exists 

i. RULE

1. previously parts of undivided tract

2. division deprives one lot of access to public road or utility line 

3. necessity exists when tracts are divided 

4. easement is strict necessary (and not just more convenient) 

c. Negative reciprocal easement from common/general plan 

i. E.g. general plan that all lots on street be used for residential purposes only.  

ii. RULE

1. lands previously held by common owner 

2. general plan 

3. present owner must have actual/constructive notice 

v. Prescription 

1. ~ adverse possession for easements (see rules for AP) 
2. do NOT require common ownership of property b/f division 

3. RULE

a. Open and notorious

b. Adverse to servient landowner

c. Continuous and uninterrupted for required prescriptive period 

e. Termination 

i. When title to both easement and the servient land are held by the same person

ii. Easement owner releases with written instrument 

iii. Easement owner abandons 
1. acts in such way as to indicate unequivocal intent to abandon easement 

a. e.g. oral release/nonuse + failure to maintain easement, permitting easement to be blocked by others, establishing substitute easement elsewhere 

2. NOTE: mere non-use is not enough to extinguish easement 
f. Special Cases

i. Conservation easement – owner of land grants to public body or non-profit such that new owner of servient land cannot build on land except as specified in the grant. 

1. perpetual

2. transferable 

5. Real Covenants (enforceable in LAW) – created to allow other negative restrictions to be imposed b/c negative easements are so limited – privity is required 
a. Definition

i. Promise to do or not to do something that runs with estates in land at law; enforceable by promisee’s successor and enforceable against promisor’s successor 
ii. Because they are NOT interests in land, but rather promises concerning the use of the land, there are special rules for when they run to successors 

1. e.g. promise to maintain a fence (affirmative) 

2. e.g. promise not to erect a commercial building (negative) 
b. (Note: contract law is applicable when original promisee and promisor are involved)

c. Remedy:

i. ONLY money damages 

d. Creation

i. Must be in WRITING 

e. TRANSFER 

i. For BURDEN to run (such that successor may have promise enforced against them so that they will have to comply with promise) 
1. parties must intend that successors to the promisor be bound by covenant 

2. horizontal privity (original parties) 
a. there is privity of estate when the covenant is contained in a conveyance of the fee simple, i.e. where one of the original parties to the promise succeeds to an estate previously owned by the other party 

i. e.g. O sells to A.  A promises not to use for commercial purposes; contained in deed.  A sells to B.  Burden runs to B.  

ii. Promise must be made AT THE TIME OF CONVEYANCE!  If promise is made after, there is NO privity 
3. vertical privity 

a. there is privity of estate when original promisor conveys same interest in land to successor, e.g. O has fee simple and conveys fee simple to A. 

i. does not pass to adverse possessor 

4. covenant must touch and concern the land 

a. TEST: is promisor’s interest in land less valuable b/c of promise?  Is promisee’s interest more valuable?  

5. subsequent purchaser of promisor’s land must have notice 

a. actual

b. record 

c. inquiry 

ii. For BENEFIT to run (such that successor can sue to enforce the promise):

1. parties must intend for benefit to run
2. vertical privity

a. privity of estate exists when there is conveyance of any interest in land 

3. benefit must touch and concern the land 

a. TEST: is promisor’s interest in land less valuable b/c of promise?  Is promisee’s interest more valuable?  

iii. e.g. on benefit and burden running:

1. O owns Whiteacre and Blackacre.  O sells Blackacre to A.  A promises that he and his heirs will not build pizza parlor on Blackacre.  A devises Blackacre to his wife, W, for life.  O devises Whiteacre to his wife for life.  

a. O’s wife cannot sue A’s wife to enforce covenant b/c A’s wife did not succeed in ownership to full fee simple 

b. O could theoretically sue A or any successor to A’s fee simple 

c. ( SO, it’s easy for people to sue to enforce a covenant but they may not have anyone to sue 

d. If the benefit runs to you, which is easy, you can sue

e. If the burden runs to you, which is more difficult, you may have burden enforced against you

iv. Special case:

1. Homeowner’s Association –can sue to enforce benefit of covenant even though they do not succeed to any land owned by 

2. Lots in subdivision – lot owners succeed to burdens and benefits of covenants 

f. Termination

i. When title to benefited and burdened land belong to the same person 

ii. Agreement

iii. Abandonment, etc.
6.   Equitable servitude (enforceable in EQUITY) – no privity required 
a. Definition 

i. Covenant enforceable against assignee of burdened land when assignee has notice of the covenant 
ii. Interest in land 

b. Seminal Case

i. Tulk v. Moxhay – Tulk sells to Elms.  Elms promises not to build on square.  Elms conveys to Moxhay, who has notice of covenant.  Moxhay proposes to build, Tulk sues for injunction.  HELD – promise enforceable against Moxhay 
c. Remedy:

i. Injunction

ii. Specific performance 

d. Creation

i. Must be in writing

ii. EXCEPTION

1. negative equitable servitudes (like reciprocal negative easements) may be implied from general plan for development of residential subdivision 

a. e.g. developer has 50 lots.  Sells 30 by deed containing covenant.  Developer orally promises that similar covenants will be put in 20 remaining deeds.  

b. TEST:

i. Developer had general plan

ii. Subsequent purchaser had some kind of notice that covenants existed 

e. TRANSFER:

i. For equitable servitude to run generally:
1. parties must intend that servitude be enforceable by and against assignees 

2. covenant must touch and concern the land 

a. TEST: is promisor’s interest in land less valuable b/c of promise?  Is promisee’s interest more valuable?  

3. subsequent purchaser of promisor’s land must have notice (burdened party must have notice) 
a. actual

b. record

c. inquiry 

4. NO privity of estate is required 

f. Termination

i. When title to benefited and burdened land belong to the same person 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Zoning 

1. Purposes

a. No overcrowding 

b. Smart growth

c. Future planning 

d. Prevent harmful effects being visited upon neighbors 

2. Source of power

a. State police power to protect health, safety, welfare, morals 

i. Zoning must bear rational relationship to goals 

3. Means

a. Separation of uses 

i. Housing

ii. Commercial

iii. Industrial 

4. Challenges

a. Zoning is tantamount to taking for public use without just compensation (Village of Euclid v. Ambler Realty) 
b. Zoning is NOT a taking when:

i. Controlling nuisance-like conditions 

ii. Regulation leaves property with some reasonable use 

5. Non-conforming uses

a. Definition

i. Use in existence when zoning ordinance is passed that is not permitted in the district under the new zoning ordinance 

b. Amortization

i. Zoning ordinance may provide that nonconforming use terminate after specified period of time 

1. MAJORITY – amortization periods are valid

2. Minority – unconstitutional as taking without just compensation 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Pg20: when can owner withhold consent to new tenant in commercial/private property? 

a. Is D’s lot subject to reciprocal negative easement? 

i. If owner of two lots sells one with restrictions of benefit to the land she retains, the servitude becomes mutual and the owner of the lot can do NOTHING forbidden to the owner of the lot sold

ii. Runs with the land sold by virtue of express fastening 

iii. Abides with the land retained until loosened by expiration of its period of service or by events working its destruction 

iv. NOT personal to owners

v. Operative upon use of the land by any owner having actual or constructive notice 

vi. It is easement passing its benefits and carrying obligations to all purchasers of land subject to affirmative or negative mandates 

vii. MUST start with COMMON OWNER!  

viii. NEVER retroactive! 

1. Problem p130

a. O owns land.  A brings suit to evict O claiming title by constructive adverse possession.  

Problems on p158

1. delivery precedes intent here whereas normally intent precedes delivery; also, has there been real delivery?  Leaving ring in A’s possession is sufficient to constitute delivery (otherwise A would have to bring ring to O and then O would have to give ring back to A). 

2. “I promise to leave you this ring when I die.” This is no good – such promise must be written in the will. A promise to make a gift is NOT enforceable at all.  If O writes a will and shows A, O can still destroy the will and write A out of it. 

Problems on p 183

1. O conveys to A for life, and then to B forever.  

a. A has a life estate 

b. B has a remainder in fee simple absolute 

2. O conveys to A and her heirs.  A has only one child, B.  Does B have interest in land that is reachable by her creditors?  

a. Grant to A and her heirs means A has fee simple absolute, so heirs don’t necessarily get anything

1. A can alienate land during her lifetime 

b. If you die testate (with will), the people name in your will will get the interest

1. heirs only inherit if you have no will 

c. If you die intestate, then your heirs take and here, B would inherit land 

Problems 1-3 on p185.
1. A gets 1/2 ; B’s ½ gets split among B’s children (W is a biological stranger here and is completely out of luck.

a. Focus on BIOLOGICAL CHAINS (including adoption) or bloodline

b. Stop at closest level at which descendant is alive (that is why A1 doesn’t get anything) 

c. If O had died first, THEN W would have gotten his ½ 

d. B can only devise property that he has; at time B wrote his will, he did not have property that O would have granted him if P had died first 

2. “To A and her heirs” A dies intestate and without issue.

a. Land goes to ancestors or collaterals FIRST and if there are none, THEN it escheats

b. A has fee simple absolute 

3.  O conveys to A for life, remainder to B and her heirs.  B dies intestate without heirs/ancestors/collaterals.  Then A dies.

a. A has life estate

b. B has indefeasibly vested remainder in fee simple 

c. ( land escheats to the state 

Problems p215

2. “to A and her heirs” ( fee simple  

“so long as” “O retains a right to reenter”  

A has FSSCS.  O has right of reentry.  B can try to buy, but if O wants to O can reenter and B is out of luck.  O may not reenter, though. 

Adverse possession will allow A/B to continue on the premises at some point after the SoL has run 

Adverse possession starts ONLY WHEN condition is violated and O knows about it (all conditions of adverse possession must be satisfied) 

Is this really an FSSCS?

Is it an FSD?  The “so long as” seems to create an FSD because there is no comma separating the grant and the limitation 

Does it make a difference? 

Problems p227.

1. to A for life, then to B and her heirs

a. NO reversion here b/c B has a vested remainder in fee simple absolute (absolutely certain to take effect) 

b. A has life estate

c. B will absolutely take the fee simple absolute

d. If B has no heirs, then to issues, then escheat to state 

e. It doesn’t matter who dies first (even if B dies before A) 

2. to A for 20 years 

a. there is a reversion 

3. (1c)

a. B has contingent remainder 

b. O was a reversion 

c. Reversion disappears or is divested by the vesting of the contingent remainder if B reaches 21 before A dies

d. B does NOT have vested remainder 

e. If A dies when B is 18, O will own the property b/c O has a reversion (property reverts to O) 

f. If A dies when B is 22, B gets a fee simple absolute 

4. (#2) C owns property

a. O has reversion

b. Reversion is devisable 

Problems on p228

1. A has life estate, A dies 

2. Once A dies, property goes to B if B gives A proper funeral 

3. In between A’s death and funeral, property goes to O 

4. O has reversion 

5. If B never gives A proper funeral, property remains O’s

6. If B does give A proper funeral, B’s interest cuts O’s interests short, so it is EXECUTORY

a. Executory interest cuts short the prior owner’s estate; it’s an unnatural situation 

7. B has executory interest  

8. B will ultimately have a FSA 

Problems on p238 – grantor technically always has a reversion if here is no vested remainder in FS.  

1. a – A has life estate; A’s kids have CR in FSA; B has CR in FS; O has reversion 

a. when C&D are born: A has life estate, C&D have vested remainder subject to open and subject to complete divestment by B’s executory interest.

b. O’s reversion is divested

2. 1b: A has life estate; C&D have contingent remainder in FSA; B has alternative CR in FSA; O has reversion 

3. 1c: A has life estate; B has vested remainder subject to divestment by exec interest; C&D have executory interest 

4. p246 examples 23 and 24

a. 23 – A has life estate.  A’s child has contingent remainder ( subject to RAP

i. contingency – child must reach age of 21

ii. A is a validating life


iii. We assume that A does not have any child over the age of 21 at the time of the conveyance 

b. 24 – A for life, then to A’s first child to reach 25.  Contingent remainder if VOID

i. what if A had child living who as 26 at time of conveyance.  

ii. This remainder is VALID b/c it is vested! ( NOT subject to RAP 

c. 25 To devises to my grandchildren to reach age of 21. survivor of T’s children is validating life b/c then T’s grandchildren will DEFINETLEY reach 21 within 21 years of T’s child’s death (well, they may not reach 21 but we’ll know if it vests…you know what I mean) 

5. p248 problem4

a. to A for life, then to A’s children who reach 25.  A has a child, B age 26, living at time of conveyance.  Is the remainder valid? 

i. A has life estate

ii. Children – vested remainder subject to open ( RAP 

iii. This is INVALID b/c A could have children who reach age 25 MORE THAN 21 years after A dies. ( ENTIRE interest is VOID (rules governing class gifts) 

6. #2 on pg 278

a. to A and B as JTs for their joint lives, remainder to the survivor

b. this creates joint tenancy life estate; it goes to A and B for their lives ( life estate in A and B measured by the 1st to die and then there is a CONTINGENT remainder in the survivor in fee simple 

7. #3
a. A and B take title b/f they are married.  This creates TIC and NOT tenancy by entirety b/c at the time they took title, they had TIC.  ( when B gives to C, C owns as TIC with A 
8. Problems 290

a. #1A not entitled; only a convenience account; no intent to grant present gift 

b. Depends on whether O is dead; could be true joint tenancy or payable on death account. Also, unless there is clear and convincing evidence that this was a convenience account.  Depends on TESTIMONY and evidence.  Need CLEAR INTENT THAT GIFT WAS INTENDED  

c. #2 – S and W should split since neither one personally contributed (true joint tenancy) 

d. #3 – creditor can only reach funds that were contributed by each owner.  During the lifetime, presumption that account belongs to parties in proportion to net contribution.  Parol evidence allowed to show contributions.  

Problem on page 340

1. $5k that he started out with is community property; you cannot unilaterally change the nature of property that was earned during the course of the marriage

a. $5k does not lose its characteristic as community property so the LOT becomes community property 

b. you can only do this through agreement with the spouse 

i. assuming wife does not agree, then the son will be able to get ½ of the lot b/c you can leave ½ of community property to whomever you want 

ii. If wife can prove that she and husband intended to create JT, son gets nothing 

1. p336, problem 2

a. H wants to buy Blackacre.  He wants to be able to deal with property after the purchase without any interference from his wife.  In what way should he take title in a jurisdiction that HAS common law dower?  

1. he could organize corporation to take title of property and then he could own all the stock, which would be personal property which is not subject to dower 

2. p337 problem

a. husband’s estate –  (life insurance policy not included b/c it automatically goes to wife on his death)  (house is not included b/c he owned as JT, so house goes to wife), Blackacre, stocks and bonds, and savings account ( are included 

b. H wanted everything to go to daughter

c. Wife can elect against the will and probably take ½ of what is left 

d. Elective share – husband is not able to transfer all property he wanted to when he leaves property in this way 

1. elective share – I want ½ or I want to take what I would have received under the will 

p340
1. wife wants JT; husband’s estate is going to argue they didn’t make effective change to JT 

Problems on p364

1. lease to T for one year beginning on October 1

a. terms of years

b. owner has no rights

c. terms of years expires on its own and no notice needs to be given 

2. to T from year to year beginning on October 1

a. periodic tenancy b/c no termination date 

b. landlord’s rights: 

i. common law rule: ½ year notice is required here 

3. no fixed term – not term of years; there is a reserved annual rent to be paid monthly

a. in all jurisdictions, periodic tenancy would result 

b. same notice provisions applicable

i. ½ year notice if for 1 year

ii. 1 month if period is for one month 

4. Problems p429 REVIEW

a. (Reste) quiet enjoyment applies to businesses. It’s tenancy at will, though, so T would not be entitled to damages. 

b. Building is site of criminal activity; LL has taken appropriate measures.  No breach here b/c LL has done everything he could do under the circumstances 

c. Constructive eviction upheld b/c of LL failure to act. 

i. general rule that LL is not liable only applies when LL takes steps to prevent 3rd parties from interfering with T’s rights 

Problem 2 p477

1. A owns in both scenarios 

2. we are dealing with SoF, so any conveyance must be witnessed by signed writing 

3. fact that deed was not recorded is IRRELEVANT!  

4. (1) title passed from O to A officially.  Tearing the deed up is not a sufficient way to convey land unless there is an exception to the statute of frauds.

a. Writing just has to exist at some point, but not in perpetuity 

5. (2) O and A were still JTs with right of survivorship, so when O dies A gets the entire estate 

a. whiting out does not comply with SoF 

b. subsequent recording is irrelevant – you can record false deed and the deed is still false 

Pg744 #1

1. promise does not run with the land here, so A cannot collect 

a. this was just a contract b/t A and B 

b. there is NO covenant here b/c there is horizontal privity 

Pg. 767 touch and concern 

Traditional rule

1. e does NOT  touch and concern under the traditional rule; it is just a promise to pay money 

Restatement 

2. flag display is expression of views – if state court enforces this may be state action ( Constitutional issue 

3. same for Christmas lights 

4. (d) could be okay 

5. (e) only invalid if no rational justification 


