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Why Do We Have Property?

Labor
INS v. AP:

INS was taking news published by AP on east coast and selling it to newspapers on west coast; court came to conclusion that because companies were competitors, AP held a temporary “quasi-property” right to the news as long as it retained commercial value

· Allowing news to be full property would create a monopoly; whoever owns the news can charge whatever he wants for the news and people will be forced to pay

· News and info. is of a tremendous value to the public; it helps the public interest that people have the most news that they can have

· There is a huge social loss if news is blocked off from certain people

Cheney Bros. v. Doris Silk Corp

Unfair competition – court rejected AP’s holding stating “a man’s property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure.” L. Hand held that preventing a competitor from imitating a product would be “to set up a monopoly.”



Rule of Capture
· Under common law, property rights in wild animals are obtained only through physical possession

· The rule doesn’t apply to domesticated or tame animals (i.e. a cow on a farm)

Pierson v. Post

Pierson kills and captures fox that Post had been chasing with his dogs; Post argued for a probable capture standard to deciding ownership; Court ruled for Pierson and held that actual capture, i.e. possession, established ownership

· The rule creates a bright line standard for ownership; it is easy to determine the owner of the wild animal because it will be the person who possesses the animal

· Rule of Capture - If you capture or mortally wounded an animal but haven’t abandoned pursuit – you own it virtually.  
Rule of Capture also applies to ground water and stream water, also applies to oil and gas (drilling) even if you drill straight down and capture oil or gas that may lay in someone else’s property.  If you get it it’s yours (exceptions:  can’t waste it). 



Tragedy of the Commons

· Property rights protect valuable things; valuable things are often scarce; things can be scarce and not valuable

· Highlights situation where you can do something to further your self interests but lessen the collective interest

· If you continually do something that benefits you a lot and hurts the common a small amount, eventually the common will  be destroyed

· This happens because nobody has a private property right to the commons

· Large group ownership is good because it allows you to get large things like roads that can only be built and developed by a large group of people

How to resolve this problem of the Commons:  

(1) Mutual Coercion Mutually Agreed Upon – translates into regulation
A. Bank robber – no one would deposit money in the bank if the bank robber would be able to go in and take money.  

(2) Private Property – give someone exclusive rights to the commons. 

A. If there is one owner, then if you gain 1 you lose 1.  There is no gain. 

B. When public, you share the loss, when you privatize you absorb the entire loss.  Takes away the benefit of overexploitation.  Problem with privatizing – takes it away from the public to enjoy.  



The Public Interest

Christy v. Hodel

· grizzly bears were attacking man’s sheep; he tried to prevent the bears from attacking, but didn’t have success; finally, he killed a bear; he was fined and court upheld the fine; you can kill to protect yourself or other people, but you cannot use deadly force to protect property
· This is a case of public interest versus interest in private property

· The public have a property right to protect certain animals

· Typically, when a public property right comes up against a private property right, the public property right wins

· Endangered species is a national problem so it was appropriate for Congress to make a federal law

· State common laws do good job of setting up a cause of action for one person versus another; it doesn’t do a good job to set up a general public interest

· This is why endangered species legislation is federal

· As property becomes increasing scarce or valuable, we start assigning property rights; first, we assign private property rights; if things become so scarce or valuable, we assign public property rights



Public Trust Doctrine

· Public trust doctrine says that navigable waters and closely-related lands are held by the sovereign in trust for use by the public in such activities as commerce, fishing, and navigation; if the sovereign conveys such property to a private owners, the rights of the owner are accordingly limited

· For example, if a private resort buys land and acquires property rights to the entire beach, it must make the water and wet-sand beach open to the public to use

· The public trust doctrine can be seen as an essential tool for environmental preservation or a dangerous threat to private property rights

Matthews v. Bay Head: 

Bay Head was a quasi-public organization that controlled access to its beach to residents of the town only; non-residents sued and court found that Bay Head had to let public enter its land to have access to the water and wet-sand beach area

· For water rights, there are three systems that states have adopted:

(1) Riparian: a land owner whose land adjoins a body of water can take water for all reasonable uses that does not unreasonably interfere with uses of other riparian owners

(2) Prior Appropriation: water rights go to the first person who takes water for a beneficial use from a source

(3) Permit: states require people to get permits to be able to take water for their own use 

National Audubon Society v. Los Angeles Department of Water and Power

· The rights of the people in the navigable rivers of the state are paramount and controlling. The state holds the absolute right to all navigable waters and the soils under them. The soil she holds as trustee of a public trust for the benefit of the people; and she may, by her legislature, grant it to an individual; but she cannot grant the rights of the people to the use of the navigable waters flowing over it.

· If the public trust doctrine applies to constrain fills that destroy navigation and other public trust uses in navigable waters, it should equally apply to constrain the extraction of water that destroys navigation and other public interests. Both actions result in the same damage to the public interest.



How Do You Acquire Property?

Adverse Possession

· A way to gain ownership to land that you don’t originally own but use for an extended period of time

· There are 6 requirements for adverse possession:

(1) Actual possession that is,

(2) Open and notorious

(3) Exclusive

(4) Continuous

(5) Adverse or hostile

(6) For the statutory period

· This comes up in two different actions: an ejection action or a claim for quiet title

· Ejection is the real owner trying to kick out the adverse possessor

· Claim for quiet title is an adverse possessor trying to get formal control of the land through adverse possession

· Hostile means that use of the land is nonpermissive; if the true owner permits the use, there can’t be adverse possession

· Open and notorious means that you must give notice of your possession; you must give owner a reasonable way to notice that you are exercising dominion over his property

Brown v. Gobble

Small tract of land owned by Brown, but was controlled by Gobble; Brown sued to eject Gobble; Gobble had land fenced off and used it for a garden; only question was time period, and court said Gobble met it because of tacking; Gobble gained ownership of land through adverse possession

· Tacking: adding on the years of the previous owners when looking at the statutory period for adverse possession

Nome 2000 v. Fagerstrom

Fagerstroms built a home on land owned by Nome 2000; they allowed others to come on the land and pick berries; there was no permission from Nome; their possession of the land was exclusive even though they allowed others on to it because exclusivity refers to the control of the land; they controlled the land like they owned it by allowing others on to it

· “The conditions of continuity and exclusivity require only that the land be used for the statutory period as an average owner of similar property would use it.”  

	Pro Adverse Possession
	Con Adverse Possession

	No idleness of land
	Land owners should be able to have idle land

	Makes absentee landlord visit land
	Legalized stealing of property

	Serves to allocate land through quiet title
	

	Protects reliance interests of adverse possessors
	




Voluntary Transfer

Deeds In General

· Five problems encountered when transferring property:

(1) True ownership: How do you know if the seller really owns the land?

(2) Conflicting transfers: What is seller sells the same land to two different people?

(3) Missing documents: What happens if you lose the deed?

(4) Mistakes: What to do if there are mistakes in the deed?

(5) Missing people: What happens if a person does not know he owns property that was left to him?

· Deeds deal with mistakes and the recording system deals with true ownership, conflicting transfers, and missing documents

· Recording system keeping track of deeds in a central recording office

· A deed must:

(1) Identify parties

(2) Contain property description

(3) State grantor’s intent to convey

(4) Be signed by grantor

(5) Be delivered to be effective

· A deed should state or reference any easements or covenants that affect the property and contain any warranties by the seller

· One copy of the deed is kept at the recording office

· Deeds are indexed by grantors and grantees

· You must search back in grantee’s index and forward in grantor’s index to ensure title is good

· The date listed in the recording index is the date the deed was recorded, not the date the title was transferred



Recording and Chain of Title

· Background common law rule: “First in time, First in right”
· Under common law, if O sells to A and then O sells to B, A owns the land

Three different methods to determine who owns land when there are conflicts:

(1) Race: The buyer that records the deed first gets ownership of the land (first in time prevails)

(2) Notice: If the second buyer buys the land and the first buyer has not recorded and the second buyer has no notice of the first buyer, the second buyer gets ownership of the land when he records

(3) Race-Notice: The second buyer must not have had notice of the first buyer and record before the first buyer

There are four different ways a buyer can get notice:

(1) Actual Notice: knowledge of the prior sale
(2) Record Notice: notice from searching the public records affecting land title
(3) Inquiry Notice: if a purchaser has actual notice of facts that would cause a reasonable person to inquire further, he is deemed to know the additional facts even if he fails to investigate them
(4) Imputed (Constructive) Notice: arises from a special relationship between people; if one person has actual notice, then the others are deemed to also know

· Shelter Rule: O conveys land to A first, and then to B (B has no notice); B records first and in all jurisdictions he owns the land; B tries to sell the land later on and A comes forward and tells C, the new buyer, that he bought the land before B; C is protected by the shelter rule and can gain true ownership even in a notice or race-notice jurisdiction 

Sabo v. Horvath

Lowery applies for a “patent” for land and then sells to Horvath; Horvath records; after Lowery wins patent, he sells to Sabo and Sabo records; Sabo wins land because Horvath should have waited until Lowery won patent to record

· Wild deed: a deed recorded too early or late



What Are Your Property Rights Against Private Parties?

Trespass

Common Law Trespass

· Trespass: an unprivileged intentional intrusion on property possessed by another

· The intent requirement is met if the person is doing a voluntary act, such as walking onto the property; intent to trespass isn’t needed, just intent to enter the land

· Privileges to enter land can be based on consent, necessity, or public policy

A Trespass is privileged, and thus not wrongful, if:  

· Consent - the entry is done with the consent of the owner

· Public/Private Necessity - the entry is justified by the necessity to prevent a more serious harm to persons or property

· Privilege Established by Public Policy - the entry is otherwise encouraged by public policy.  (catch all phrase – cases where courts believe public policy demands access)

· Tenant’s rights to receive visitors - 

State v. Shack

Shack entered farm property to assist migrant farm workers (medical and legal help); farm owner has them arrested for criminal trespass; court allows privilege to enter land based on public policy (right of underprivileged workers to have access to legal counsel and medical treatment)

Uston v. Resorts International Hotel

Uston was a card counter and was kicked out of a casino; NJ law says that you can’t exclude unreasonably, so Uston was allowed to enter casino

· Majority rule says that innkeepers and common carriers are the only ones who can’t exclude unreasonably because they are crucial to life and existence

Lloyd Corp. v. Tanner

People handing out flyers protesting the Vietnam War are kicked out of mall; mall has policy prohibiting political groups from handing out info. in the mall; the court holds that the mall can kick the people out; the mall weighed the competing interests: 1st Amend. right to free speech and right to private property and ruled for the property right

· There has  been No dedication of Lloyd’s privately owned and operated shopping center to public use as to entitle respondents to exercise therein the asserted 1st Amendment rights.  (In order to lose the right to exclude people, you have to explicitly dedicate your property.)



Public Accommodations Law and Statutory Construction

· If there is no over-riding law, plaintiff can recover on trespass if the elements are met and no privileges exist

· Over-riding law can come from:

(1) US Const.

(2) Fed. Statutes

(3) State Const.

(4) State Statutes

Civil Rights:

Heart of Atlanta v. US

Hotel near major highway refuses to allow Blacks to stay; hotel is place of public accommodation and violated Fed Civil Rights Act of 1964; the fed. statute says that any inn, hotel, or motel is a place of public accommodation and cannot discriminate based on color

Statutory Construction

Frank v. Ivy Club

Dining club at Princeton only allows male members; club not officially affiliated with Princeton, but majority of upperclassmen eat at dining clubs; question is if club is a bona fide private club; court rules that because there is a symbiotic relationship between Princeton and the clubs, the clubs are not truly private and cannot discriminate based on gender

· Canons of Construction:

(1) Inclusio unius est exclusion alterius: the inclusion of one thing is the exclusion of all others

(2) Rule of lenity: ambiguous penal statutes should be construed narrowly

(3) Statutes in derogation of common law should be narrowly construed

The Use of Legislative History

United States Jaycees v. Iowa Civil Rights

Question here is if Jaycees are public accommodation; if they are, they can’t discriminate against women; court rules that they aren’t a public accommodation; court looks to an amendment of the statute and infers from it that the Iowa legislature wanted to clarify the distinction between the “place, establishment, or facility” which qualifies as a “public accommodation” and the “organization or association” which uses the accommodation



Remedies

· Two choices for damages: difference in fair market value before and after the trespass or cost of repair or restoration

· If cost of repair is disproportionately higher than the difference of fair market value, you will usually get diff. in fair market value

· If you can prove personal reasons, you can still get cost of repair even if it is much more

· You must prove personal reasons for wanting cost of repair

Samson v. Brusowankin

Samson hired company to clear trees on his lot; they messed up and also cleared trees on Brusowankin lot; question is what damages should be; court orders Samson to restore land to best of his ability after P proved that the land was bought for the trees and the land wasn’t the same without the trees

First Baptist v. Toll Highway

Toll Highway built a road that caused flooding on church property; court chose to award damages to church instead of an injunction because an injunction would cause Toll Highway to do a lot of work to fix the road; court weighed relative hardships and found damages to be appropriate

· Encroachment: a permanent trespass caused by the construction of a building that partially extends onto another’s land

· If encroachment was made by a good faith mistake, court will reward the minor damages instead of the expensive cost of removing the encroachment

· Relative hardship doctrine: if the damage is small and the cost to repair is large, the court will weigh the relative hardship and see if they will grant an injunction



Nuisance 

Introduction

· Nuisance Doctrine provides remedies for uses of real property that both (1) cause substantial harm and (2) unreasonably interfere in the use and enjoyment of neighboring property.  
Elements of nuisance:

(1) Intentional

(2) Nontrespassory

(3) Unreasonable

(4) Substantial interference

(5) With the use and enjoyment of the plaintiff’s land

· A harm is “substantial” if a plaintiff’s loss is financially large, if there is observable physical damage to the property, if it is costly or difficult for plaintiff to avoid harm, or if the harm is of a long duration

· The RS of Torts has a 3 part test for determining if the interference is “Unreasonable”:
(1) Part 1: If the harm is sufficiently “severe”, the plaintiff is entitled to compensation in damages regardless of the utility of the defendant’s activity and regardless of whether damage liability would cause the defendant to cease the activity

(2) Part 2: If the damage is “serious”, the plaintiff is entitles to compensation regardless of the utility of the defendant’s activity, but only if damage liability would not cause the defendant to cease activity

(3) Part 3: If the harm was not “severe” or “serious”, the plaintiff can still get damages or an injunction under the balance of utilities test
· In the RS balance of utilities test; the court must compare the “utility” of the defendant’s conduct with the “gravity of the harm” that this conduct causes to the plaintiff

There are five factors in the Restatement balancing approach that deal with the gravity of the harm:

(1) The extent of the harm

(2) The character of the harm

(3) The social value of the plaintiff’s use and enjoyment

(4) The suitability of the particular use and enjoyment invaded to the character of the locality

(5) The burden on the plaintiff of avoiding the harm

There are three factors in the Restatement balancing approach that deal with the utility of the defendant’s conduct:

(1) The social value of the primary purpose of the defendant’s conduct

(2) The suitability of the conduct to the character of the locality

(3) The impracticability of preventing or avoiding that interference

· When nuisance affects a small number of properties it is a private nuisance; when it affects a larger group, common to the general public, it is a public nuisance

· The interest being protected is the right to quiet enjoyment of one’s land

· “Coming to the nuisance” is when the nuisance was there first and the plaintiff moved onto the land after the nuisance was there; at one time, courts recognized this defense; today, almost all courts reject this defense because it allows first-in-time residents to stifle new development in the community

	Trespass
	Nuisance

	Infringe on exclusive possession
	Infringe right to use and enjoyment

	No need for actual harm
	Actual damages needed

	Intent needed
	No intent required

	Direct and substantial
	Less direct and less substantial


Armstrong v. Francis Corp.  

Common enemy rule – “a possessor of land has an unlimited and unrestricted legal privilege to deal with the surface water on his land as he pleases, regardless of the harm which he may thereby cause others.  Most courts have not gone too far and have imposed a qualifying rule: 

· That a possessor of land is not privileged to discharge upon adjoining land, by artificial means, large quantities of surface water in a concentrated flow otherwise than through natural drain-ways, regardless of the means by which the surface water is collected and discharged.  

Civil Law Rule - “a person who interferes with the natural flow of surface waters so as to cause an invasion of another’s interests in the use and enjoyment of his land is subject to liability to the other.  Courts have refused to follow the rationale of the rule to an extent

· Courts have recognized that a possessor must have a privilege to make minor alterations in the natural flow of surface water where necessary to the normal use and improvement of his land, even though such alterations cause the surface water to flow upon adjoining land in a somewhat unnatural manner.  

· Most courts go for Reasonable Use Rules!

Reasonable Use - Courts have held that a possessor has a limited privilege to discharge surface water on other lands, by artificial means in a non-natural manner.  

· Reasonableness is not an absolute rule – it looks at factors to determine a fair result. 

Borland v. Sanders Lead: 

Lead particle and sulfoxide deposits from lead factory were accumulating on Borland’s land; the court held that this was a trespass and not a nuisance because there was a physical intrusion, even if the particles were undetectable with the human eye



Liability

Jost v. Dairyland Power Co

Farmers suing coal burning electrical generating plant for nuisance; court fails to weigh importance of the defendant’s enterprise versus the harm created; this case is a throwback to the old way of applying nuisance; there was no balancing

· A nuisance does not rest on the degree of care used but on the degree of danger existing even with the best of care.  

· To constitute a nuisance, the wrongfulness must have been in the acts themselves – rather than in the failure to use the requisite degree of care in doing them.  

· Only look at substantial harm – if there is, there is nuisance. Inquiry is narrow. 

Page County Appliance Center v. Honeywell

Company leased computer from ITT, built by Honeywell; computer radiation ruined reception on Appliance Center’s TVs that were in the next building; the radiation could be fixed, but at a high cost; the harm was substantial and arguably unreasonable; court balances interests of the parties



Remedies

· Traditionally, courts would grant injunctions for nuisance, forcing the defendant to stop the activity causing the nuisance

· The modern approach was best expressed in Boomer, a NY case

Boomer v. Atlantic Cement

Cement company producing smoke, dirt, and vibrations; neighboring land owners sued; court granted compensatory damages to the plaintiffs instead of an injunction; the court reasoned that there was no known fix for the problem and that ordering an injunction would be a drastic remedy because the plant was valued at $45,000,000 and employed 300 people while the plaintiffs had $185,000 in damages

· The Boomer court employed a balancing of equities approach; the court will only grant an injunction if the resulting benefit to the plaintiff is greater than the resulting damage to the defendant

· The public interest in continuing or preventing the defendant’s conduct is usually weighed in the balance of equities as well

· Boomer was revolutionary because it gave courts a third choice besides the drastic choices of finding no nuisance or ordering an injunction; courts could order damages so that there wouldn’t be such a drastic effect on either side



Light and Air

Fontainebleau v. Forty-Five Twenty-Five

One hotel wants to build a new building that will cast a shadow on the beach property of another hotel; because there is utility in building the hotel and there are no property rights in air and light, court rules for Fontainebleau and allows the building of the new hotel building

· The old English rule of ancient lights said that if you enjoy light for an extended period of time, you gain property rights in that light; American courts have rejected that idea

· “Spite Fence” Rule says that there needs to be a good purpose behind the building of a structure besides spiting someone; in Fontainebleau, court found that the hotel was reasonable and there was a good purpose

Prah v. Maretti

P sues to stop D form building his house because the house would block light that P depends on for solar energy; court says that P may be able to recover here to protect access to sunlight because it is a source of energy here; court did not adopt ancient lights rule, just said that because the light was needed for energy, P could recover



Coase Theorem

People tend to make arrangements among themselves that are in their collective best interest

· Coase says that if there are no transaction costs, it doesn’t matter which legal rule is chosen because any legal rule will produce an efficient result

· This is the opposite view from Tragedy of Commons; that said that people will only do what is in their best interests; Coase Theorem said that people will work out deal that is in their collective best interest



What Are Your Property Rights Against Governmental Entities?

Zoning

Generally

· Zoning is the segregation of land uses

· Zoning is meant to head off nuisances before they occur; zoning is a utilitarian response that seeks to promote the health, safety, and welfare of the general public

Village of Euclid v. Ambler Realty

Euclid enacts zoning regulations that restricts Ambler’s use of its property; Ambler’s property value was lowered by 75% because of the zoning; Ambler says the zoning amounts to a taking; the court upholds the zoning laws because they were well thought-out plans to make Euclid safe and pleasant to live and work in

· Courts are reluctant to get too involved in zoning laws because they don’t want to take away the legislative power and duties of the zoning boards

Nectow v. Cambridge

Land was zoned for residential purposes, but no practical use of the land could be made for residential purposes due to surrounding railroad and industrial lands; court held that zoning regulations have to have a substantial relation to public health, public morals, public safety, or public welfare to be upheld; a zoning ordinance may be unconstitutional as applied to a particular parcel.


Exceptions

Prior Nonconforming Use: a nonconforming use is a use of land that lawfully existed before the zoning ordinance was enacted, but does not comply with the ordinance

Belleville v. Parillo’s

Restaurant was open in an area that was then zoned for residential use only; because restaurant was there before the zoning, it was allowed to stay as a preexisting nonconforming use; restaurant then wanted to change into a night club; court says that if the change in use is substantial, it will not be allowed; court rules here that the change was substantial and was not allowed

· A substantial change in use could be a change in function or a change in intensity

· A lot of times community support or opposition really affects the allowance of a change 

· A prior nonconforming use is transferable with the property

· A determination that a use is a substantial change destroys the prior nonconforming use exception; i.e. Parillo’s couldn’t go back to being a restaurant after the night club was shut down

Variance: allowing a parcel of land to be used in a way that would otherwise violate a zoning ordinance

Commons v. Westwood Zoning Board

plaintiffs want to build a house on a lot; the lot would not meet the zoning restrictions for area and frontage; court grants variance and allows house

· Four elements needed for a variance:

(1) Undue hardship: no other use for the property besides the desired one

(2) Extraordinary and exceptional situation

(3) Undue hardship can’t be self-imposed

(4) Granting the variance shouldn’t have a substantial detriment to public good and zoning plan

Vested Rights: the owner who obtains a building permit and makes substantial expenditures in good faith reliance on the permit obtains a vested right to the use, regardless of any change in the law

Stone v. City of Wilton

Stone wants to build low-income housing; he secured a loan and started planning, but land was rezoned and the housing couldn’t be built; court says that Stone did not have a substantial investment, so there were no vested rights

· A bright-line test for substantial investment is the issuing of a building permit



Takings

Regulatory Takings

Generally

· The Takings Clause in the Fifth Amendment says that private property shall not be taken for public use without just compensation

· A government regulation can be a taking if it greatly restricts the owner’s rights, even though the government isn’t actually occupying the land

Penn Central v. New York

NY designates Grand Central Station as a landmark site; owners want to build an office building above the station; NY doesn’t allow them to do it because of the landmark designation; Penn Central sues, claiming it was a taking; the Court holds that it was not a taking

The Court developed a balancing test to determine if there is a regulatory taking; the factors they weigh are:

(1) The economic impact of the regulation on the claimant

(2) The extent to which the regulation interferes with the claimant’s distinct investment-backed expectations

(3) The character of the governmental action

Per Se Rules

Loretto v. Teleprompter

NY law allows cable company to put wires and equipment in apartment buildings; court rules that this is a taking; court held that a permanent physical invasion is a taking per se; you don’t need to do any balancing of the Penn Central factors

· When the physical intrusion reaches the extreme form of a permanent physical occupation, a taking has occurred. (per se rule)

Pruneyard v. Robins

Students want to hand out pamphlets on Zionism in mall but they are kicked out; they sue, and mall claims that not being able to exclude them constitutes a regulatory taking; court concludes that mall failed to demonstrate that the “right to exclude others” is so essential to the use or economic value of their property that the state-authorized limitation of it amounted to a taking

Lucas v. South Carolina Coastal Council

Lucas bought plots of land for $1 million; after that, South Carolina amends Beachfront Management Act and says that Lucas cannot build houses on the land; Lucas sues and Court creates a categorical rules that says when regulations eliminate all economic and viable use of the property it is a taking unless the use the regulation prohibits is a background state common law nuisance or property principle

· This case says that there needs to be a previous common law nuisance or property principle that is relied on to give the government police power to make a regulation without it being a taking when the land owner loses all economically viable use of land



Public Use

· Eminent domain: power of gov. to take property from landowner for public use

· If land owner can show that the government is not taking the property for public use, it can stop the taking

Hawaii Housing v. Midkiff

Because of historical reasons, a small amount of people owned the bulk of land in Hawaii; this inflated prices and was not good for society; Hawaii Housing Authority comes up with plan where groups of people could ask for gov. to take the land from the owner and sell it to them; gov. is taking land from one private owner and selling it to many private owners to divide up ownership more equally; court says that when the legislature has spoken and declared something a public use, the court will not overrule that judgment unless the use is without reasonable foundation; court upholds that plan

· The court has a very narrow power to declare something not a public use when the state legislature has declared it a public use

· Court says that “where the exercise of the eminent domain power is rationally related to a conceivable public purpose”, the court will find that it is a public use

Poletown Neighborhood Council v. Detroit

Detroit takes private land and sells it to GM so that they can build a new factory; court allows the taking because it was for a public use; keeping GM in Detroit saved 6000 jobs and helped the large unemployment problem in the city; the motive of the action was to alleviate unemployment and revitalize the economic base of the community; any private benefit to GM was incidental

· Public benefits must be clear and significant, not speculative or marginal

Vicksburg v. Thomas

City of Vicksburg wants to take land and sell it to Harrah’s as part of plans to build a casino; city and Harrah’s had no specific purpose for the land; city basically said it was up to Harrah’s to make a plan for the land; court rules that this is not a public use; city and Harrah’s failed to show a primary and public purpose for the taking



Dividing Up Concurrent Property Rights

Servitudes

Introduction to Servitudes Generally

· A servitude is a non-possessory interest in land belonging to another

· The dominant estate is the one that has the non-possessory interest

· The servient estate is the one that is burdened by the interest

There are four types of servitudes:

(1) License: a revocable right to enter land

(2) Easement: an irrevocable right to enter land (a permanent easement)

(3) Profit: right to enter land and take something

(4) Real covenant/equitable servitude: one party can enforce an obligation relating to another party’s land

Easements

· Easements can be affirmative or negative

· Affirmative (Positive) easements authorizes the holder to do a particular act on the servient land

· A negative easement entitles the dominant owner to prevent the servient owner from doing a particular act on the servient land

· There are five ways easements can be created:

(1) Express agreement in writing

(2) Prescriptive easements

(3) Easements by estoppel

(4) Implied easements from prior use

(5)  Easements by necessity

Creation

Express; Easements Generally

Express Easement – must be in writing and reported – it is an interest in land, that should be in writing. 
Prescription

Community Feed Store v. Northwestern Culvert

P shared a gravel lot with D; D thought P owned the whole lot but then learned that he owned part of it; P used gravel lot for trucks to turn around to enter loading dock; court granted easement by prescription

For a prescriptive easement to be found, there are six requirements:

(1) Adverse/hostile

(2) Actual

(3) Continuous

(4) Open and notorious 

(5) Exclusive

(6) For statutory period

· General rule is that open and notorious use will be presumed to be adverse

· Prescriptive easements, like adverse possession, are given to promote productive use of land; land use is favored over disuse

Estoppel

· Easement by estoppel is formed when a license is granted and the licensees reasonably rely on the licensors and make improvements on the land

· The reasonable reliance is of an expectation of continued access based upon representations and actions of the licensor

The three elements of easement by estoppel are:

(1) A license, typically for access purposes

(2) The licensee’s expenditure of substantial money or labor in good faith reliance

(3) The licensor’s knowledge or reasonable expectation that reliance will occur

Holbrook v. Taylor

P got permission from D to use only road leading main highway from his house; road is owned by D; D then take away permission to use the road; P relied on that permission when building his house and improving the road; court grants him an easement by estoppel

Rase v. Castle Mountain Ranch

Cabins on lakeside property owned by Tavenner; the cabins were owned by other people; the cabins were modernized and improved through the years; Tavenner and owners signed an agreement that had a termination clause; Tavenner sold property to Ward, Ward attempted to execute the termination clause; court does not find an easement by estoppel because Ward didn’t make any promises that cabin owners could rely upon and the termination clause showed reliance wasn’t reasonable 

Implications from Prior Use and Necessity

· Easements implied from prior use will be granted when:

(1) Person once owned all of the land and then sold part of it

(2) Part of the land that was sold was used to benefit the land that the person still owns in a manner that was visible and continuous

(3) The use of the land is “reasonably necessary” for enjoyment of the dominant estate

Granite Properties v. Manns

P sold part of his land to D; P had always used part of the D’s land to allow trucks to unload supplies from the loading dock in the back of his store; D doesn’t want the trucks to use his land anymore; court looks to see if it was “reasonably necessary” for P to use the land; court rules that it was because the trucks would have a hard time getting to the loading dock in the back without using D’s land; court is also looking to intent of parties and realizing that the parties wouldn’t have made the deal if D refused to allow the easement if it was discussed at time of sale

· The stronger the showing of prior use, the less evidence of necessity you need and vice versa (sliding scale)

· The reasoning for easement by prior use is to promote the common good and allowing something that has gone on for years to remain; also want to make best use of land (utilitarian)

· The opposing side is that if you are dumb enough to sell the land without an easement, you should pay for the mistake and lose use of the land

An easement by necessity also requires a severance in title to land held in common ownership, but it also requires no prior use and strict necessity

Finn v. Williams: 

P owns land and there is only one path from his house to go to market; D owns the one path and doesn’t allow P to use it; as a result, P loses money because he can’t sell his products at market; court grants an easement by necessity

· An easement by reservation is when grantor sells property and reserves and easement

· An easement by grant is when grantor allows an easement to grantee when selling the property

· Courts disfavor easements by reservation; you shouldn’t be selling land and then needing an easement by prior use when you knew you would need land

· Running with the land means the easement stays with the land even if there are new owners

· For the burden to the servient estate to run with the land, there are three requirements:

(1) An easement in writing

(2) Intent (can be implied)

(3) Notice

· Notice can be actual notice, inquiry notice (where there are visible signs of use by non-owners), or constructive notice (if the easement is recorded in the deed)



Burdens and Benefits Running with the Land

· An easement where the benefit is tied to the land and not one particular owner is called an easement appurtenant
· An easement that is personal to the current owner is an easement in gross
Green v. Lupo

D purchased land from P; D promised to grant an easement, but when they saw the land being used for motorcycle practice, they refused to grant the easement; people who were using easement for motorcycle practice were residents of motor homes on land owned by P; D claimed that the easement was personal for P’s use only; D claimed it was an easement in gross; court looked to language of easement and intent of parties and concludes it was an easement appurtenant; court says trend in Washington is to favor easement appurtenant over easement in gross

· The scope of an easement may evolve over time

· The scope of the easement turns on the intent of the original parties

· Courts consider factors in determining intent, such as:

(1) The circumstances surrounding the creation of the easement

(2) Whether the easement is express, implied, or prescriptive

(3) The purpose of the easement

Scope

Cox v. Glenbrook Co.

Glenbrook granted Henry Quill an easement; it was a small path from his property to the main road; Cox eventually bought Quill’s land and wanted to develop the land and build 40 houses; he wanted to pave and widen the road for traffic; court said that Cox can improve and repair the road, but it cannot improve the road to widen the borders of the road as it existed in 1938 when the easement was granted; it cannot improve the easement to create and undue burden on Glenbrook or interfere with the independent rights of others who have similar use; widening the road would change the fundamental nature of the easement; the easement was created in 1938 for Quill as a quick passage to get to his land

· A change in use of an easement can’t create a greater burden on the servient estate than they originally anticipated

Henley v. Cont. Cablevision

Subdivision of houses granted an easement in gross to telephone and elec. companies to run cables over their land in 1922; in 1981 telephone and elec. Companies allowed Cont. Cablevision to run television cable with their cables; subdivision owners objected because original easement didn’t call for television cables; court said allowing a cable television cable didn’t exceed the scope of the easement because it was not an undue burden; it added one extra coaxial cable; the original easement didn’t envision cable TV cables because they were not invented yet; still, the purpose is within the scope of the easement, i.e. running cables to prove general services to homes

Termination

· There are six ways to terminate an easement:

(1) By agreement in writing

(2) By parties’ own terms

(3) By merger 

(4) By abandonment

(5) Adverse possession

(6) Loss of necessity



Promises Enforceable as Real Covenants and Equitable Servitudes

The Basic Requirements and Concepts

· A real covenant is promise concerning the use of land that benefits and burdens the original parties to the promise and also their successors and is enforceable in an action for damages

· Covenants are often found in residential “common interest communities”; covenants such as restrictions forcing the land to be used for residential purposes only protect the residential nature of the development

· The promisor’s duty to perform is called the burden; the promisee’s right to enforce the promise is called the benefit

· A burden or benefit “runs with the land” if it remains even if there is a new owner of the land

· The requirements for a burden to run for real covenants are:

(1) The covenant must be in writing

(2) The original parties must intend to bind their successors

(3) The covenant must “touch and concern” land

(4) Horizontal privity must exist

(5) Vertical privity must exist

(6) The successor must have notice of the covenant

· To “touch and concern” the land, the burden of the covenant must relate use of the land

· This is an easy term to define, but hard to apply in real life

Whitinsville Plaza v. Kotseas

A covenant not to compete meets the requirement of “touch and concern” and therefore the burden will run with the land

· Traditionally, covenants to pay money (such as property taxes, insurance, security deposits, etc.) did not “touch and concern” the land, but there is a clear trend towards holding that monetary payments related to the land do “touch and concern”

· Horizontal privity refers to the relationship between the original parties in the covenant

· The grantor-grantee and landlord-tenant relationships meet the horizontal privity requirement

· Vertical privity refers to the relationship between the original party and his successors

· If the successor gets the entire interest in the land, then vertical privity exists; if the successor gets a partial interest in the land, then vertical privity doesn’t exist

· That means there is vertical privity for the sale of the but not the lease of land

· No vertical privity exists when the successor acquires the land through adverse possession
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· The notice requirement is satisfied by actual notice, record notice, inquiry notice, or imputed (constructive) notice

The requirements for a benefit to run for real covenants are:

(1) The covenant must be in writing

(2) The original parties must intend to benefit successors

(3) The benefit must “touch and concern” the land

(4) Vertical privity must be present

· There are no horizontal privity or notice requirements for the benefit to run

· Courts generally relax the vertical privity requirement when looking to see if the benefit runs

· An equitable servitude is a promise concerning the use of land that benefits and burdens the original parties to the promise and their successors and is enforceable in equity

The three differences between a real covenant and an equitable servitude are:

(1) The standard for enforcing a promise as an equitable servitude is easier to meet than the standard for a  real covenant

(2) A broader array of defenses applies to the equitable servitude

(3) The traditional remedy for violation of an equitable servitude is an injunction, not damages

The requirements for a burden to run for equitable servitudes are:

(1) The covenant must be in writing

(2) The original parties must intend to bind their successors

(3) The covenant must “touch and concern” land

(4) The successor must have notice of the covenant

The requirements for a benefit to run for equitable servitudes are:

(1) The covenant must be in writing

(2) The original parties must intend to benefit successors

(3) The benefit must “touch and concern” the land



Subdivisions:  Implied Reciprocal Negative Servitudes

· If a developer creates a subdivision and adds express language restricting activity on some of the lots but not all of the lots, an implied reciprocal negative servitude will be created and the restriction will apply to the whole subdivision

· There must be evidence of a common plan for the subdivision to imply a servitude; courts will look at the % of deeds with the restrictions, oral representations to buyers, written advertisements, sales brochures, etc. to see if there is enough evidence of the common plan

McQuade v. Wilcox

Developers create subdivision and place a residential use only restriction on all of the lots except their own; they later sell the lot and the new owners want to open a restaurant; court creates an implied reciprocal negative servitude because there would be injustice if there was not uniformity in the subdivision

Sanborn v. McLean

53 of 91 lots in a subdivision had a residential use only restriction; McLean tries to build a gas station on one of the unrestricted lots; court said there was an implied reciprocal negative servitude and McLean couldn’t build a gas station



Terminations

· Covenants and servitudes can be terminated in many different ways; some ways are voluntary, others aren’t

El Di v. Bethany Beach

El Di wants permanent liquor license for its restaurant; town originally started out as a religious town that banned liquor licenses but has now become a beach vacation town; court holds that because of changed conditions of the town, a liquor license should be allowed; town had allowed brown-bagging, and court saw this as evidence of changed conditions

· The changed conditions doctrine says that the change must be so radical as to defeat the essential purpose of the covenant or servitude or render it valueless to the parties

Blakeley v. Gorin

Hotel wants to build new building and connect it with bridge to old building; bridge will go over an alley that by law cannot be blocked; court allows bridge to be built; court reasons that the neighborhood has drastically changed and the bridge allow for the most suitable use of the property

· The relative hardship doctrine says a covenant or servitude will not be enforced if the harm caused by the enforcement, that is, the hardship to the owner of the servient estate, will be greater by a “considerable magnitude” than the benefit to the owner of the dominant estate

Other ways to terminate a covenant or servitude:

(1) Acquiescence: plaintiff ignores violation of promise by some owners and tries to enforce it against others

(2) Unclean Hands: the plaintiff himself has violated the promise he seeks to enforce

(3) Laches: plaintiff’s unreasonable delay in enforcing a promise causes substantial prejudice to the defendant

(4) Estoppel: plaintiff manifests an intention to not enforce the promise and defendant reasonably relies on this



Tenancy in Common, Joint Tenancy and Tenancy by the Entirety 

· There are three forms of concurrent ownership: tenancy in common, joint tenancy, and tenancy by the entirety

Tenancy In Common

· The simplest, and most common form is tenancy in common; each co-owner owns a fractional share in the land and each is entitled to simultaneous possession and enjoyment of the whole parcel (“unity of possession”)

· Under tenancy in common, if A owns 20% of the land and B owns 80% of the land, they each have an equal right to possession of the whole parcel

· Tenants in common do not have a right of survivorship, so if A and B are tenants in common and B dies, B’s interest goes to B’s heirs, not to A

· Absent clear language otherwise, conveyances are assumed to be tenancies in common

Joint Tenancy

· A joint tenancy has 4 unity requirements:

(1) Unity of time: All tenants must acquire title at the same time

(2) Unity of title: All tenants must take title by the same deed or will

(3) Unity of interest: Each tenant must own the same fractional interest

(4) Unity of possession: Each tenant must have an equal right to possession of the entire parcel

· Joint tenants have a right of survivorship; if a joint tenant dies, the other joint tenants all get an equal share of the dead tenant’s interest

· If there are 4 joint tenants, each owning a 25% interest in the land and one dies, the other three then get a 33% interest in the land

Tenancy by the Entirety

· Tenancy by the entirety is like a joint tenancy but requires marriage between a husband and wife

· Tenancy by the entirety is now abolished in most states

Tenhet v. Boswell

A joint tenant leases his interest in the joint tenancy property to a 3rd person for a term of years, and dies during that term. 

· Conclude that the lease does not sever the joint tenancy, but expires upon the death of the lessor joint tenant. 

· Because a joint tenancy may be created only by express intent, and because there are alternative and unambiguous means of altering the nature of that estate, we hold that the lease here in issue did not operate to sever the joint tenancy. 

Swartzbaugh v. Sampson

Mr. & Mrs. Swartzbaugh are joint tenants; husband rents land to Sampson and wife objects; court holds the lease is valid and does not effect a severance of the joint tenancy

Sawada v. Endo

Creditors trying to cancel a fraudulent conveyance of a house that was owned by tenancy by the entirety so that they can collect because of personal injury lawsuit; Hawaii Supreme Court holds that Hawaii is a Group III jurisdiction in terms of tenancy by the entirety, meaning the interest of a husband or wife in an estate by the entireties is not subject to the claims of his or her individual creditors during the joint lives of the spouses 

· A cotenant can sue for judicial partition to end the joint tenancy or tenancy in common; court will distribute the property among the former cotenants and they will each individually own their partitions



Condominiums and Cooperatives

· In a condominium, each owner owns fee simple title to an individual unit and also owns and interest in the common area as a tenant in common with the other owners

· A condo is started by drafting a declaration defining the condo and giving the restrictions 

· Every condo is governed by an owners association that oversees the condo and creates by-laws

· Cooperatives are similar except the owners own shares of stock in the corporation that owns the apartment building and a long term lease from the corp. that entitles him to exclusive occupancy of a unit

O’Buck v. Cottonwood Village Condo

Antennae were a partial reason for a leaky roof; condo association fixed roof and then banned antennae; they said the antennae damaged the roof and were unattractive; O’Bucks sued, and court upheld the ban, saying as long as the rules passed by the condo association are reasonable, they will be allowed; bylaws can be amended to apply retroactively to existing members but must be reasonable

Restrictions on Condominium Alienation

Aquarian Foundation v. Sholom House

Woman wants to sell her condo to Aquarian Foundation, but she doesn’t get permission from the condo association before the sale; condo by-law says that owner must get permission from condo. assoc. before any sale; court strikes down the by-law, saying that it allowed the association to unreasonably withhold its consent to a sale

· A denial of approval would be reasonable if the reason for disapproval is rationally related to the protection, preservation, or proper operation of the property and purposes of the association and the decision was made in a fair manner

· A right of first refusal is when the condo assoc. will deny a sale and then buy the condo. for the same price as the bona fide buyer offered; these are usually allowed, as long as the assoc. must pay the same amount that the buyer would have paid

Breene v. Plaza Towers Association

Breene purchased condo in 1974; condo assoc. added rule in 1979 prohibiting leases; Breene attempts to lease his condo in 1980; court holds that an amendment to by-laws that doesn’t deal with maintenance will not apply to previous owners unless the owner acquiesces



Restraints on Alienation

Horse Pond Fish & Game Club v. Cormier

Horse Pond Club has restriction that says that land cannot be alienated (meaning part of land can’t be sold) without 100% consent of its members; years later, conditions have changed and the area is more commercial; Horse Pond wants to sell some land in exchange for new land, and one member, Cormier, objects; court holds that the restraint on alienation is unreasonable, but says that if the Club is considered a charity, the reasonableness does not matter and the restraint will be allowed

· Utility of enforcing the restraint vs. the utility of not enforcing the restraints on alienation.
Riste v. Eastern Washington Bible Camp

Camp sells land to people who live by the rules of their Church; Riste’s parents buy land and then leave it to him; Riste attempts to sell the land, but Church has right to consent to sale of the land; court invalidates the restriction and says that a disabling restraint on the sale of fee simple title will be presumed to be invalid; restraint was also invalid due to religious discrimination

· To solve this problem, the Bible Camp could have leased the property instead of selling it, allowing it to set restrictions and have control over who lives on the land



Dividing Up Property Rights Over Time

Estates & Future Interests

The System of Estates & Future Interests

· There are three types of freehold estates (Present Possessory Interests): 

(1) Fee Simple: what we would consider “ownership”; the land endures forever to owner’s heirs

(2) Life Estate: ownership of land until death

(3) Fee Tail: an estate that continues as long as a person’s bloodline is continued; this is largely obsolete

· There are four types of nonfreehold estates (Tenancies):

(1) Term of Years: tenancy for a set term of years

(2) Periodic: tenancy continues for set period of years until either landlord or tenant terminates (i.e. month to month rentals)

(3) At Will: tenancy goes on for no fixed duration and endures as long as the tenant and landlord desire

(4) At Sufferance: a tenant in rightful possession of land wrongfully continues in possession after that right ends

· Freehold Estates and Nonfreehold Estates may be:

(1) Absolute: full ownership that cannot end prematurely 

(2) Determinable: estate automatically expires when a condition is met

(3) Subject to Condition Subsequent: estate that may, but doesn’t necessarily, expire when a condition is met

(4) Subject to Executory Limitation: estate automatically expires and is transferred to a party that is not the grantor when a condition is met

· Words used to create fee simple determinable: “so long as”, “while”, “during”, “until”, “unless”

· Words used to create fee simple subject to condition subsequent: “provided that”, “on condition”, “but if”

· There are five types of future interests:

(1) Reversion: a future interest where the land goes back to the grantor at the natural end of the preceding estate

(2) Possibility of Reverter: the future interest that goes along with a fee simple or life estate determinable

(3) Right of Entry: the future interest that goes along with a fee simple subject to condition subsequent

(4) Remainder: a future interest where the land goes to a 3rd party at the natural end of the preceding estate

(5) Executory Interest: a future interest where the land goes to a 3rd party when a condition is met; follows a fee simple subject to executory limitation

· The difference between a remainder and an executory interest is that an executory interest  cuts short another estate and a remainder does not

· Vested: created in a living, ascertainable being and is not subject to any condition precedent, other than the natural expiration of the previous estate

· Contingent: anything that is not vested

· A condition precedent is an event that must happen before the remainder can become a possessory estate

· A condition subsequent is an event that can extinguish a remainder, but does not have to be met before the remainder can become a possessory estate

· There are four types of remainders:

(1) Vested Remainder: a remainder created in a living, ascertainable person that is not subject to any condition precedent except for the natural termination of the prior estate

(2) Contingent Remainder: a remainder that is subject to a condition precedent or created in an unascertainable person

(3) Vested Remainder Subject to Divestment: a vested remainder that is subject to a condition subsequent

(4) Vested Remainder Subject to Open: a vested remainder in one or more ascertainable members of a class that may be enlarged by the addition of presently unascertainable persons

· Example of contingent remainder: “to A for life, and then, if B reaches age 21, to B and his heirs”

· Example of vested remainder subject to divestment: “to A for life, and then to B and his heirs, but if B does not reach age 21, to C and his heirs”

· A shifting executory interest is one that divests another transferee

· A springing executory interest is one that divests the transferor, following a gap of time during which no other transferee has the right to possession



Interpreting Conveyances

Wood v. Board of County Commissioners

Wood conveys land for County to build hospital; hospital is built but land is eventually sold for other purposes; Wood claims conveyance was fee simple determinable or subject to condition subsequent; County claims it is fee simple absolute; court says that they presume fee simple absolute unless it is clearly the intent of the grantor for something different; here, grant was ambiguous so court construed it to be fee simple absolute and County won suit

· For the court to hold that a conveyance is anything other than fee simple absolute, the language has to be clear and unambiguous

Forsgren v. Sollie

Forsgren gives land to Sollie on the condition that he will build a church and fence on the land; Sollie doesn’t do this and land is sold to LeFleur at a tax sale; court looks to conveyance and sees the word “condition”; it interprets the conveyance to be a fee simple subject to condition subsequent, so Forsgren has right of entry; court tries to interpret language and determine the grantor’s true intent



The Rule Against Perpetuities (RAP)

· Rule: No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest

· Rule attempts to prevent dead hand control

· Five Step Approach:

(1) Determine if RAP applies to the future interest at issue

(2) Decide when the perpetuities period begins

(3) Determine what must happen for the interest to vest or forever fail to vest

(4) Identify the persons who can affect the vesting

(5) Test each relevant life to determine if any one validates the interest

· Step 1:

(1) The RAP only applies to contingent remainders, vested remainders subject to open, and executory interests

(2) The RAP will also apply to options to purchase and rights of first refusal

(3) No future interests held by the grantor are subject to the RAP

· Step 2:

(1) Perpetuities period runs from the death of the testator (for a will) or the delivery of the deed to the end of the last validating life plus 21 years

(2) To qualify as a validating life, the person must be named in the conveyance (or be a in between generation) and must ascertainable at the time of the drafting of the conveyance

· Step 3:

(1) For a future interest to vest, the condition that is up in the air must be met

(2) For a future interest to fail to vest, it must become impossible for the condition to be met

(3) For class gifts, the interests of all class members must comply with the RAP in order for the interest of any class member to be valid

(4) For a class gift to be valid, it must be proven that within the perpetuities period (a) the class will “close” and (b) the conditions precedent for each class member will either vest or forever fail to vest

(5) A class can close either (1) when no new members can be added or (2) when any class member is entitled to receive possession of his or her share and the prior estate ends

(6) Example: “to A for life, then to B’s children that reach the age of 22”

(7) At time of conveyance, B has a 23 yr old child C and a 10 yr old child D; A then dies and B has another child, E

(8) C would get the land and D would get his ½ share if he makes it to 22; E gets nothing because the class closed when A died and E was not yet alive and ascertainable

· Step 4:

(1) The validating lives can be:

(1) The holder in the interest

(2) The person creating the interest

(3) Any person who can affect a condition precedent attached to the interest

(4) Any person who can affect the identity of the holder

· Step 5:

(1) Test every life named in the conveyance and see if there is a validating life where the future interest will vest or fail to vest within 21 years of the death of that validating life
Central Delaware County v. Greyhound

Baldwin conveys land to Cen. Delaware County; if land wasn’t used for public purposes, Baldwin would get the right to purchase the land back at a set price; question is if this is an option to purchase or a right of entry; court says that when language is ambiguous, they will err on the side of calling it a purchase option; court holds that the purchase option is invalid under the RAP
Texaco Refining v. Samowitz

D leased P land for commercial purposes; each lease was 15 years with an option to purchase in the 14th year; court holds that an option to purchase contained in a commercial lease, at least if the option must be exercised within the leasehold term, is valid without regard to the RAP
· An option for the lessee to purchase promotes free alienability of land and this is a good thing
· Texaco is an example of how courts do not apply the RAP mechanically; courts will look at policy justifications and see if those favor not applying the RAP to the situation
Cambridge Co. v. East Slope Investment
Right of first refusal that says that condo association will pay amount equal to offer from bona fide buyer is valid under RAP


Relations Between Owners of Successive Interests

· The waste doctrine restrains the present estate owner from acting in a manner that unreasonably injures the affected land and thus reduces the value of the future interest

· Present owner must pass on the estate in approximately the same condition it was in when he received it

Moore v. Phillips

Brannan had life estate and Moore had future interest; Brannan didn’t keep the estate in good shape; after Brannan dies, Moore sues for damages to pay for the waste Brannan caused; Moore was awarded damages; there was evidence that Moore had warned Brannan about the waste while she was alive and she didn’t do anything

· Voluntary waste occurs when voluntary acts of the present estate owner significantly reduce the value of the property

· Permissive waste occurs when the present estate owner fails to exercise reasonable care to protect the estate

· Voluntary waste is caused by action, permissive waste is caused by inaction

Baker v. Weedon

Farm property is owned by Weedon; grandchildren have future interest in the land; part of the land is worth a lot of money because it is near a new proposed highway; grandchildren are trying to stop Weedon from selling the land and leaving them with nothing; court rules that Weedon cannot sell the land and leave the grandchildren with no future interest



Leasehold Estates

Generally

· There are four types of leasehold estates:

(1) Term of years

(2) Periodic tenancy

(3) Tenancy at will

(4) Tenancy at sufferance

· When you are given a leasehold, you are given exclusive possession of the property for a certain time

· Statutory provisions regulate landlord-tenant law more than common law

· Any leasehold estate for more than a year must be in writing due to the Statute of Frauds



Tenant’s Duties, Landlord’s Remedies

· The main duties of the tenant are to:

(1) Pay rent

(2) Not commit waste

(3) Not use property for illegal purposes

When Tenant Refuses to Leave

Berg v. Wiley

Lease said that tenant needed to get permission to remodel building; tenant remodeled without permission; tenant broke duty not to commit waste; landlord warned him and then changed locks on the building to retake it; court holds that landlord cannot take matters into his own hands and must go through judicial process to retake the land

· The landlord’s act of retaking the land by himself without a legal order is called self-help; court departed from common law self-help and said that landlords must use the judicial process when the tenant has not abandoned or voluntarily surrendered the property

· The common law rule of self-help can be used when:

(1) The landlord was legally entitled to do so

(2) The landlord’s means of re-entry are peaceable

· Most states now have statutes providing for summary process, which is an expedited judicial proceeding allowing landlords to retake their land from tenants

· Self-help will only be allowed when there is abandonment or consent by the tenant

· A holdover tenant is one wrongfully stays on the land after the lease ends but continues to pay rent

· A landlord may accept the rent payments, and a new periodic tenancy is established

· Some states hold that accepting the rent check necessarily creates a new tenancy; if a landlord doesn’t want to create a new tenancy, he can refuse the checks or deposit the checks, but write a note on the check stating that he is not agreeing to a new tenancy

· If the tenant breaches and stays, the landlord can:

(1) Sue for back rent 

(2) Sue for possession (evict)

· If the tenant breaches and leaves, the landlord can:

(1) Accept surrender

(2) Re-let on the tenant’s account

(3) Wait until the end of the lease term and sue for entire rent (only in some states)

· When landlord accepts surrender, he agrees to end the lease early and the tenant is not liable for future rent

· If landlord re-lets on tenant’s account, landlord can collect the difference between the old rent and the new rent during the lease period, assuming the new rent is less than the old rent

· Example: One year lease at $400/month; tenant leaves after 6 months and therefore still owes $2400 in rent; the apt. is then rented for 6 months at $300/month; landlord can collect $2400 - $1800 = $600

When Tenant leaves

Sommer v. Kridel

Kridel puts money down for an apt., but never moves in; he sends a letter to Sommer explaining his situation; Sommer lets apt. sit empty for 14 months and wants rent for the time the apt. sat empty; NJ Supreme Court follows the trend and imposes a duty on the landlord to mitigate damages

· Duty to mitigate says that landlord must make reasonable effort to re-rent the apartment

· Utilitarian policy view says that we don’t want property sitting empty and useless; we want the property used for its best purpose



Landlord’s Duties, Tenant’s Remedies

· Landlord has duty to deliver possession to tenant

· The covenant of quiet enjoyment is a promise by the landlord that no 3rd party has better title to the property than the tenant

· Constructive eviction is when a landlord’s wrongful conduct substantially interferes with the tenant’s use and enjoyment of the leased premises

· These are usually used as defenses by the tenant when the landlord sues to collect rent

The Covenant of Quiet Enjoyment and Constructive Eviction

Minjak v. Randolph

Landlord allowed horrible conditions to exist in apt.; landlord sues for rent; tenants claim partial constructive eviction because they couldn’t use 2/3 of their apt. due to the problems; court agrees with tenants and orders a rent abatement; tenants only have to pay rent for part of the apt. that they could use

· The common law rule on constructive eviction required that the tenants move out

· Partial constructive eviction is a way for the tenants to use the doctrine of constructive eviction without moving out

Blackett v. Olanoff

Landlord allows lounge to rent space near an apartment; lounge is very loud and tenants claim constructive eviction; the lounge’s lease had a noise provision; landlord claims that he is not responsible for the lounge; court rules against the landlord because it was in his control to fix the problem because he could have used the noise provision in the lease against the lounge; because the landlord took no action, he is liable

Implied Warranty of Habitability

Javins v. First National Realty

Court adopts a common law warranty of habitability; housing units must be “fit for human habitation”

· Parties cannot waive implied warranty of habitability

· Covenant of quiet enjoyment applies to both residential and commercial leases while the implied warranty of habitability only applies to residential leases

· The basic objective test for implied warranty of habitability is that the defect must be so serious that a reasonable person would find the premises uninhabitable

· Court realized that leases have changed a lot over time; we no longer rent property for the land, like a farm; in urban areas, we now rent apartments as a “package of goods”; tenants don’t have the skills or ability to fix complicated problems like water or heat problems

· Implied warranty also protects a tenant, who is often powerless compared to a powerful landlord

· An argument against the implied warranty is that it adds extra costs to landlords, who will pass the costs on to the tenants; therefore rents will rise and poorer tenants will be forced out of the housing market
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