I. Introduction: When do we call something property and what does it mean?
1. Institution of property

A. Property: matter of possession and protection thereof by law

1. Definitions

a) Bentham: “Property and law are born together, and die together. Before laws were made there was no property; take away laws and property ceases.”

b) Felix Cohen: “To the world: keep off unless you have my permission, which I may grant or withhold. Signed. Private citizen. Endorsed: The State.”

2. Extends to infinite number of things: real and personal, tangible and intangible

3. Concept of property is individualized: focus on private property rather than public

4. Relationships and rights as to property

a) State—Person—Property

(1) State: defines and endorses rights and relationships between person and property and other persons

(a) Chief relationship that is focused on: between property holder and other people

b) Fundamental rights

(1) Four basic

(a) Right to exclude (defined by law of trespass): considered most significant

(b) Right to use, enjoy, destroy

(c) Right to transfer: inter vivos (during life) and upon death

(d) Right to maintain ownership

(2) But each right is limited

(a) Exclude

(i) Necessity: e.g. police with warrant, firefighter

(ii) Civil rights, equal protection, public accommodation laws

(a) As to IP too (e.g.  fair use)

(b) Use

(i) Nuisance law

(ii) Zoning law

(c) Transfer

(i) Tax schemes (e.g. inheritance) as incentives in how done

(ii) Rights laws

(iii) Zoning

(d) Maintain ownership

(i) Eminent domain

B. Real and personal property

1. Definitions

a) Real: land and those things more or less permanently attached to it

b) Personal (chattel): all other things subject to individual rights, tangible and intangible

(1) Chattel: derived from cattle, from time when most frequent form of personal property

(2) Types

(a) Tangible

(b) Intangible

(i) E.g. financial instruments (stocks, bonds, etc.), intellectual

2. Origin of terms: in historical forms of actions

a) Real: when land wrongfully detained by another: led to return of thing itself

b) Personal: when things other than land involved: only money claim arose

3. Distinction in law between both types: remains in some form to this day

a) Generally as to movables (man-made) and immovables (based on raw earth that is common heritage)

C. Acquisition of property: original acquisition of title: note significance of distinction between realty and personalty

1. Personalty: generally created specifically for sale/use by creator: belongs to producer

a) Ownership generally easy to determine even over time: span is relatively short

b) Problems

(1) Wild animals never before subject to human dominion: generally first effective possessor but complicated if captured on land of another

(2) Lost article not reclaimed by original owner: generally finder against all but true owner but complicated by owner of land where found (locus in quo)

(3) Finished product from one’s materials and another’s labor without agreement between them (generally rules of accession)

2. Realty: creates difficulties because it is permanent, immovable, and generally not man-made

a) Land is source from which most other property must come

(1) Monopoly of power granted by sovereign: “private property in land”

b) All real titles originally come from sovereign

(1) In practice, land once granted becomes property of holder to do with what he likes

(a) Except eminent domain or escheat (possessor dies intestate)

(2) History

(a) England: original title goes back centuries, usually to Conquest)

(b) U.S.: titles more recent but more diverse because of various sources, e.g. conquest, purchase, cession

2. Purpose of property law: role in relations with one another and desired role

A. Two limitations on property law as institution

1. What do we think are proper objects to be owned?

a) What are we uncomfortable with being owned?

2. When do we think resources are properly allocated by law, by a legal system involving courts, legislatures, police, etc.?

a) When should resources be allocated by custom, private associations, familial structures, other non-legal arrangements?

B. Ownership

1. Factors to consider

a) Use it

b) Change or destroy it

c) Throw it away

d) Prevent others from using it without permission

e) Give it away or lend it

f) Sell or rent it

g) Pawn it

h) Leave it to someone in will

2. But limits: use in intentional or negligent torts, possession by state for crimes or eminent domain

3. Assignment 1

A. A vote is a privilege conferred by government upon a constituency that ought not be capable of being owned. First, considering the attributes of ownership, a vote is an intangible that, except in a metaphoric sense, cannot be destroyed, changed, thrown away, sold, lent, or bequeathed by the conferee. A vote is not similar to other objects of ownership, such as a brick or a watch, but is rather a solicited expression of opinion that one gives as to a specific purpose at a time chosen by government. A vote has one mere purpose beyond which it has no efficacy or value. Second, there is a moral imperative in not recognizing a vote as ownable. Government confers a vote upon those beneficiaries of its protection and services who have some cognizable legal relationship and status with government such that it is right and good to allow those people a voice in how that government is organized. It is a quid pro quo that goes to the very essence of democracy. Therefore, to allow a vote to be owned—meaning that it might be sold or traded as any good—is abhorrent because it means that a vote may be prostituted.

B. In contrast, it is appropriate that the Empire State Building is ownable. First, considering the attributes of ownership, the building is destructable (at least theoretically), changeable, rentable, lendable, and bequeathable. It is usable, such as to house businesses and to attract tourists to whom it provides a view of the greatest city in the world, but may only be used with permission of the owners. Second, it is morally legitimate to allow the building to be owned. The investors who undertook the construction of the building had legally acquired title to the land and put an immense amount of money into the construction for which they were and ought to have been entitled to own the building so as utilize it to recoup their costs and make a profit. Part of that entitlement included the right to sell the building to other investors, who themselves were then entitled to profit from their investment. The owners provide a valuable benefit to the city—e.g. prime office space at a chic address, a popular attraction that helps draw tourists to New York—such that it is fair to allow them to own the building and accrue any benefits to themselves therefrom. Certainly, it seems likely that were it not for the right to own land and buildings on it, the Empire State Building would never have been built.

II. How do you acquire legal rights to property other than by voluntary transfer?
1. Why grant property rights

A. Justifications for system of private property

1. Real

2. IP

B. What must an individual do to secure property rights in a particular thing

1. Pre-existing things

a) Unowned by anyone

(1) E.g., land in early America, abandoned property (Popov)

b) Owned by somebody else

2. Things created by an individual

a) E.g., a bookcase (personal property)

b) Esp. IP

3. Theories

a) Occupation/possession theory (Popov)

(1) Mere possession of a thing may justify ownership

(a) But simplistic

b) Labor theory

(1) An individual secures property rights by mixing his labor with previously unowned things

(a) Locke: person has a right to own things produced through his labor

(i) Presupposes that person has property right over body or mind, so by applying mind or body to unowned item imputes ownership

(ii) But person only secures rights if there is enough left over for the good of other people to do the same thing

(a) Also that person should apply self only to amount that he can use

c) Social utility theory

(1) An individual gains property rights by productively using property

(a) Encourage productive use of property

(i) So that property may be turned over to a more productive user, an improver

(2) Important to IP

(a) Constitution: intellectual property clause

(i) “To promote the progress of science and the useful arts by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries”

(b) Grants of limited monopolies to encourage productivity

2. Possession

A. Definition of possession

1. Nebulous concept that varies according to context in which it is used by courts

a) Necessary ambiguity allows individualized application as to each industry, field, etc.

2. Principles of possession

a) Physical control over item: actual power to hold and use: legally cognizable interest

(1) Differing concepts of when item passes into person’s dominion

(a) Concept is situational and based on custom and practice of each industry: nature and situation of property at issue

(b) Two standards

(i) Complete dominion and control

(ii) Significant active efforts reasonably calculated to result in complete dominion and control at some point in near future

b) Intent to control item 

B. Popov v. Hayashi (CA Super. Ct. 2002)

1. Facts

a) ( caught Barry Bonds’ 73rd HR in web of glove but at some point lost control as he lost balance and was beset by crowd attempting to take ball; ( was knocked to ground but found ball and pocketed it
(1) Events caught on videotape but not point at which ( lost control of ball
2. Procedural posture

a) ( brought action for conversion and trespass to chattel seeking injunctive relief and constructive trust
(1) Conversion: wrongful intentional exercise of dominion over another’s personal property
(a) Even where ( lawfully acquired property or doesn’t know it belongs to another
(b) ( must have possessed property
(i) Either title, possession, or right to possession
(2) Trespass to chattel: ( has damaged or interfered with (’s use of (’s personal property
(a) No real claim of trespass: no damage or interference
b) Theories of possession

(1) ( must develop theory that shows he had right to ball: efforts undertaken to effect control
(2) ( would argue that complete possession effects right
(a) But this could reward thieves, who are ultimately in physical control of item
c) Ct. adopted control rule that ( must have complete control and dominion (effective when momentum of catcher and ball both cease)

(1) But ( was prevented from completing acts that might have effected because of attack on him

(2) Therefore ( had right to possession that supported action

(a) Remedies sought are equitable, so ct. could fashion rules to achieve fundamental fairness
(3) What informed choice
(a) Seems to mix possession and labor theories
(i) Effort that ( and ( put into catching ball
(b) Also social utility: ct.’s powers to form remedy
(i) Remedies sought are equitable
(a) Equity powers: ct. has broad power to fashion rules and remedies designed to achieve fundamental fairness
(4) Equitable division: both parties come to ct. with claims of equal dignity

(a) ( could not prove that he would have obtained control without interference nor that he would have lost it

(b) ( had done nothing wrong and would be harmed by recognizing (’s unproved possession
3. Holding

a) Decision that ( and ( both had equal interest in ball: equitable division
(1) When a person’s significant but incomplete steps to gain possession of abandoned property are interrupted by another’s unlawful acts, that person has a legally cognizable pre-possessory interest that constitutes a qualified right to possession that can support a cause of action for conversion

3. Adverse possession

A. Adverse possession: enables unlawful occupiers to take title to property

1. Elements: much dispute over definitions and additional elements

a) Title is transferred from true or record owner and he is barred from bringing action in ejectment against adverse possessor when, without permission from true owner: 

(1) Actual possession of another’s property that is

(a) Some manner of physical occupation: consistent with gen’l ownership

(i) Defined variously by some states

(ii) Without statutory definition, occupancy means ordinary use to which land is capable and such as an average owner would make of it

(a) E.g., enclosing, farming, clearing land, planting shrubs, significant activities (building)

(b) Ct. may grant prescriptive easement if possessor used but did not meet actual possession

(2) Open and notorious

(a) Sufficiently visible and obvious to put a reasonable owner on notice that property is being occupied by non-owner with possessory intent

(i) Constructive knowledge: possessor need not show that true owner observed or knew

(a) True owner charged with seeing what reasonable inspection would disclose

(ii) Includes enclosure; building structure; clearing; laying driveway; mowing; using strip for parking, storage, picnicking, garbage removal; planting and harvesting

(3) Exclusive: vis-à-vis true owner

(a) Use is of a type generally expected of a true owner

(i) Not that no one else used property for statutory period

(b) May require showing that true owner was excluded

(i) Though entry by true owner may not defeat claim

(4) Continuous 

(a) Possessor must exercise control in ways customarily in character with type of land

(b) Tacking doctrine: if possessor purports to sell property, then periods of possession of all prior adverse possessors in privity may be added together

(5) Adverse or hostile: considered to be intent: most confused and varied treatment

(a) Use must be without permission

(b) Requirements for state of mind

(i) True owner: whether he permitted possession

(a) Possessor must show that use was non-permissive

(i) Easy as to express granting (license or lease) or denial (no trespassing sign)

(ii) But otherwise gen’ly presumption of non-permission

(b) Co-owners: legally entitled to possess whole property

(i) Ouster: one co-owner may make explicit statement of intent to take possession of entire property

(c) Permission stands until explicitly revoked by owner or ouster

(i) But possessor may be granted possessory rights and owner estopped from revoking if possession is long-standing and done with investment into improvement

(ii) Adverse possessor: four approaches

(a) Objective test: rule in most states

(i) State of mind is irrelevant and possessor need only prove non-permission

(b) Subjective tests

(i) Claim of right: possessor act towards land as average owner, implying intent unless otherwise shown absent

(ii) Intentional dispossession: possessor must know land belongs to another and intends to oust/dispossess, but often rejected as rewarding wrongdoers and punishing innocent

(iii) Good faith: possessor must be innocent and mistakenly occupy land

(iii) Argument that states, even that don’t apply good faith test, in fact grant possession only to good faith possessors

(a) Manipulate elements

(6) For period defined by statute: varies widely, from 5 yrs. to 40 yrs.

(a) Some states have different statute of limitations where possessor has 

(i) Acted under color of title; or

(a) Possessor has deed purporting to transfer land but is ineffective due to defect

(i) E.g., defect in deed (lack of signature) or in process of issuance (lack of notice to owner when property sold for non-payment of taxes)

(b) Occupancy of any portion of land deemed to be actual possession of entire deed lot

(ii) Paid property taxes

(b) Gen’ly SOL will toll if true owner under disability (infancy, insanity, wardship, etc.)

b) Claims against gov’t

(1) Generally disallowed: complete defense

(2) But numerous states have limited or abolished immunity

(3) Fed. gov’t has limited adverse possession law, in certain circumstances

c) Adverse possessors generally obtain all pre-existing non-possessory interests (liens, easements, restrictive covenants, mineral interests, etc.)

2. Types of action

a) Quiet title: by adverse possessor himself, asking declaratory J. that possessor is rightful owner

b) Defense of adverse possession 

(1) Ejectment: record owner claims possessor wrongfully occupies land and seeks order ejecting

(2) Trespass: record owner claims intentional intrusion on property

3. Easement: may be granted if scope of actions is limited not general

a) Limited rights to use property

b) Prescriptive easement

(1) Affirmative: right to do something specific on another’s land

(a) May be prescriptively acquired, similar to adverse possession

(b) Elements: similar to adverse possession but eliminates exclusivity

(i) Actual use: not possession

(ii) Open and notorious

(iii) Continuous

(iv) Adverse or hostile

(v) For statutory period

(2) Negative: right to limit or control use of neighboring property

c) Easement by estoppel (irrevocable licenses)

(1) Converts revocable license—granting of permission—into irrevocable

B. Justifications

1. Social utility: traditional

a) Rationale

(1) (1) Providing degree of certainty of ownership to possessors of land by eliminating possibility of stale claims to land title

(2) (2) Encouraging maximum utilization of land

b) Economic spin (Robert Cooter and Thomas Ulen)

(1) “Lowers administrative costs of establishing rightful ownership claims in the event of a delayed dispute about rightful ownership”

(a) Uncertainty: inhibits transactions or raises costs, thereby lowering profitability

(b) Shortens period where prospective buyers and lenders need examine state of title

(c) But isn’t it more efficient to rely on rule that vests title in person whose deed was recorded first or on boundaries fixed in record title to identify record owner than to conduct lawsuit

(2) “Tends to prevent valuable resources from being left idle for long periods of time by specifying procedures for a productive user to take title form an unproductive user”

(a) But they note that using property isn’t always beneficial to society

(b) Also is possessor values land more than true owner, why not require him to discover owner and purchase land

2. Settled expectations: Holmes doctrine

a) Possessor has built life around property: “shape his roots to his surroundings”

(1) Would cut at life to displace once roots at certain size

(2) Whereas owner would regard recovery as unexpected windfall (like winning lottery)

b) Posner’s economic translation

(1) Owner would derive only moderate pleasure from recovery: lose of attachment to property no longer regarded as own

(a) Diminishing marginal utility of income

(i) Possessor experiences displacement as diminution of wealth

(ii) Owner experiences increase in wealth

(b) If parties have same wealth, then combined utility greater if possessor gains title

3. Valuation of the land

a) Possessor values land more than owner

b) But why not require marketplace transaction: purchase as test of value

(1) Costs of strategic bargaining may discourage a wealth-maximizing transaction

(a) Efficiency analysis

(i) Results differ depending on who is declared owner

(a) Variances in party’s offer and asking prices

(ii) Perhaps better to consider social norms than efficiency

(2) Justice and fairness answer: fungible and personal property

(a) Possessor’s interest begins as fungible (perfectly replaceable with money) but shifts to personal

(b) Owner’s interest begins as personal but shifts to fungible to nothing

(c) Point of respective attachment and detachment so as to make switch is moral judgment

4. Reliance interests

a) Possessor and owner developed relationship based on owner’s acquiescence in possession

(1) Possessor expects and relies on non-interference

(2) Owner has fed expectations

b) But doesn’t distinguish permissive from non-permissive uses

5. Land piracy: knowing trespasser in bad faith

a) Seems perverse to reward intentional trespass and occupation

(1) Should there be a good faith standard

b) Justifications

(1) To create security by encouraging owners to rely on actual use and occupation over formal title: to rely on long-persisting existing practical arrangements

(2) Owner’s failure to object as effective abandonment

(3) To give victims incentives to bring lawsuits within reasonable time (SOL)

C. Squatters

1. Nome 2000 v. Fagerstrom (AK 1990)

a) Facts: ejectment action against Peggy and Charles Fagerstrom, who claimed adverse possession of lot

(1) Disputed parcel in rural area, Osborn, used for homes, subsistence and recreation activities in warm seasons but unused or little used in cold seasons

(2) ((’s argument

(a) Charles’s family used abandoned cabin on parcel as kid, as subsistence base camp in 1944 or 1945

(b) (( married in 1963 and brought materials for intended cabin to north end

(c) (( in 1970 or 1971 staked off area including DP for intended Native Allotment app.

(i) Peggy awarded two lots bordering DP

(d) (( in 1970 built picnic area in north end

(e) (( from 1974-78 placed trailer on north end from July-late Sept. and built outhouse and fish rack; planted non-indigenous spruces in 1975-76; reindeer pen/shelter in 1977

(f) (( estimated present every other weekend and couple times during week in good weather between 1974-78, using north end as base camp and DP for subsistence/rec.

(i) (( cleaned area and allowed others to use, excluding only a group using their firewood

(g) (( built in 1978 a cabin that they occupied until suit filed in 1987

(h) ((’s witnesses from community testified that (( treated DP as if they owned it and believed they did

(3) (’s argument: as record owner

(a) (( didn’t meet statutory period: only 9 yrs.

(b) (( didn’t meet actual possession during first yr.

(i) (’s expert anthropologist testified ((’s use accorded with traditional Native Alaskan system of land use: no actual possession

(a) No recognition of exclusive ownership but only first priority claim to resources

(i) Nature of stewardship not ownership

(c) ((’s possession not continuous: seasonal

(d) Strengthened argument as to southern portion

b) Procedural posture:

(1) To acquire title by adverse possession, claimant must prove that for statutory period, his actual possession was (1) continuous, (2) open and notorious, (3) exclusive, and (4) hostile

(a) (( must have used land as average owner of similar property would

(i) No fixed standards for continuous, notorious, exclusive acts

(a) Quality and quantity depends on character of land

(ii) Ct. rejected (’s argument that (( must have made significant physical improvements or substantial activity that was met only upon building cabin

(a) Also that control not exclusive

(b) (( must have used consistent with character of land and with ownership such that occupation is notorious and would give reasonably diligent owner notice of a hostile flag being flown over property

(i) Continuous: used land seasonally as expected in that region

(a) Beyond mere casual and occasional trespass

(ii) Notorious: reasonably diligent owner looking at land would have been put on notice that someone exercising dominion and control

(a) Supported by community regard that (( owner land

(iii) Exclusive: regularly and solely used land is such manner

(a) Allowance of others on land is in nature of hospitable owner

(iv) Hostile: objective test whether occupant without permission acted toward land as if he owned it

(a) Not subjective intent (as native stewardship claim consitutes)

(2) AK law provided 10 yr. statute of limitations period for actions to recover real property

(a) (( must have occupied for 10 consecutive years prior to July 24, 1987: action filed

(i) Question only over 1977-1978, as ( admitted reqs. met 1978-87

c) Holding: reversed and remanded as to denial of (’s mot. for dir. verdict as to southern portion

(1) (( met elements of adverse possession

(a) But just as to northern end and not southern end

(i) Activities limited and show only adverse use

(a) Would not put diligent owner on notice

D. Personal property

1. Adverse possessor can gain title to stolen property if true owner knows of possession and makes no attempt to recover within SOL

a) Discovery rule: SOL starts to run only when true owner discovers or reasonably should have discovered where stolen property is located

(1) Otherwise thieves can never acquire good title nor anyone from a thief

(a) Even bona fide purchaser can’t acquire title from true owner

(2) UCC exception: § 2-403(2): entrusting goods to merchant in goods of that kind gives merchant right to transfer owner’s rights to a buyer, thereby vesting good title to buyer over owner

b) Demand and Refusal Approach:  the limitations period for a replevin action (an action to recover personal property said or claimed to be unlawfully taken) against a good faith purchaser of stolen chattel does not commence until the purchaser receives and refuses the owner’s demand to turn over possession of the item.
2. O’Keefe v. Snyder (NJ 1980): Georgia O’Keefe sued to recover stolen paintings from ( who had purchased them from man who had inherited from father

a) ( argued SOL had expired

(1) ( argued and ct. accepted that SOL only begins to toll under discovery rule

(a) Question whether UCC applied or whether ( had exercised due diligence to recover and whether paintings had been concealed

4. Intellectual property law: introduction; squatters’ and cybersquatters’ rights (and trademark law) 

A. Property in ideas

1. Ideas: least tangible item

a) Traditionally taught along doctrinal lines: patent, copyright, trademark, with trade secrets lost in gaps

(1) But practice cuts across lines

(a) In enforcing rights

(b) Clients ultimately want return from investments

(i) Not interested in how many patents, copyrights, trademarks, secrets lawyer can obtain

b) Most ideas free for gen’l use

(1) But sometimes granted status of property

2. Regulated under IP law: one of fastest growing areas of property law and legal practice

a) Fed. statutes govern core subjects: trademarks, copyrights, patents

b) Origins

(1) Copyrights and patents: Art. I § 8 cl. 8 of Const. authorizes granting of exclusive rights

(2) Trademarks: originated in state common law

(a) Fed. law gen’ly supplements but doesn’t displace

(b) Arose from law of unfair competition and misappropriation

(i) Prohibits cos. from using info. obtained from competitors in ways that unfairly appropriate the products of their competitors’ efforts

(3) Publicity rights: recently developed in state law

(a) Protect ability of individuals to control commercial use of their names or images

(4) Moral rights: limited protection that recently developed

(a) Gives artists right to prevent works from being mutilated or misrepresented by subsequent owners

3. Beset by internal tensions

a) Ideas gen’ly not subject to ownership

(1) Too much private property in ideas limits autonomy and blocks desirable economic activity through insuperable transaction costs

b) But exclusive control over certain intellectual products necessary

(1) To protect ability of authors and inventors to get credit for work

(2) To create economic incentives to spur intellectual inquiry

4. Trade secret: state law doctrines that protect against misappropriation of certain confidential information

a) Long part of common law

(1) Akin to traditional tort and K law more than to patent or copyright

(2) Most states protect by statute

(a) To prevent theft of information by unfair or commercially unreasonable means

b) Form of private intellectual property: creators establish contractual limits (build fences) to protect from misappropriation

(1) Elements

(a) Business or technical information of any sort

(b) Information must be a secret

(i) Relative, not absolute secrecy

(c) Owner must take reasonable steps to maintain secrecy

(2) Term: no definite term of protection

(a) But once disclosed, protection is lost

c) No agency is in charge of issuing protection or registering secrets

(1) Any information that meets criteria is protectable

d) Misappropriation

(1) Two circumstances where cts. will find

(a) Secrets obtained by theft or other improper means

(b) Secrets used or disclosed in violation of confidential relationship

(2) Remedy: damages and in some cases injunction against use or further disclosure

e) Permissible “attacks”

(1) No protection from independent discovery or invention

(2) No protection against reverse engineering legally obtained object

5. Trademark or trade dress

A. Federally protected, from commerce clause of Const.

1. History

a) Originated in state common law

b) First trademark laws, in 1870 and 1876, struck down as unconstitutional because they applied without regard to originality or novelty

c) Congress used Commerce Clause, 1881, 1905

(1) Cts. considered trademarks as form of property within purview of state regulation

d) Trademark Act of 1946 (Lanham Act): current fed. trademark statute: § 1125

(1) (a) Civil action (traditional infringement): liability for

(a) (A) Using in commerce any mark likely to cause confusion, or to deceive, as to affiliation, connection, or assoc. of such person with another person, or as to origin, sponsorship, or approval of his or her goods, or commercial activities by another person

(b) Misrepresenting nature, etc., of goods/services such that another is damaged

(i) Protects mark within context of similar classes of providers/commerce

(2) (c) Remedies for dilution (FTDA): ( entitled to injunction (Nissan)

(a) Where commercial use in commerce of already famous mark that causes dilution

(b) (4) Except fair or non-commercial or journalistic use

(c) Protects mark in any context, not just specific goods/services

(i) Favors large corps. over small: enacted from pressure by major corps.

(3) (d) Cyberpiracy prevention (Anti-cybersquatting Consumer Prot. Act)

(a) (A) Liability for bad faith intent to profit from mark and registers that name that is distinctive, famous, or protected mark

(b) (C) Ct. may order forfeiture or cancellation or transfer of domain

2. Rationale

a) Not from desire to stimulate particular types of economic activity

(1) Purpose to protect consumers in world of mass merchandising from unscrupulous sellers

(2) Arises from state unfair competition laws prohibiting palming off one’s products as those of another

(a) Protects goodwill associated with particular co. or product

(b) Incents investment in marks and protects consumers from confusion

b) Only recently has law begun to embrace incentive, personhood, natural rights rationales

B. To obtain

1. Requirements

a) Word, symbol, or other attribute must represent to consumers the source of the good or service identified

(1) Must be used in commerce to sell goods or services

(a) Merely by using mark in connection with goods or services, one can acquire exclusive right to do so

(2) Need not be new or previously unused

(3) Can’t be mere description of good or generic term for class of goods or services

(a) More distinctive the mark, stronger the protection

(4) Can’t be functional element of product itself

(a) Must serve identifying purpose

2. PTO examines applications and issues registrations

a) Applicant must assert that they are currently using the mark or intend to do so (within 24 mos.) in a business connection

b) But registration not necessary for protection

(1) Owner may sue another party he believes is using same or similar mark to identify competing goods 

(a) Infringement turns on whether consumers are likely to be confused as to origin of goods or services

(i) If so, owner entitled to injunction, damages, and in some cases seizure and destruction of infringing goods

3. Special cases

a) Domain names: most registrars register names on 1st come/1st served basis with no pre-clearance procedure

(1) Cybersquatting: how should law conceptualize early DN registrants who beat TM owners in race to register DNs

(a) Pioneers/speculators

(b) Hijackers/pirates

(2) TM/DN disputes: arise because

(a) DN registered on strictly 1st come/1st served basis

(b) DN registration requires no upfront check for conflict with existing TMs

(c) DNs are global, whereas scope of TM protection is at best nat’l

(d) TMs registered for certain classes of goods/services, contra DNs

C. Term: no particular expiry

1. Effective until abandoned by owner or becomes unprotectable

2. Protection and benefits: of registration

a) Prima facie evidence of validity; constructive notice to others of claim; federal subject matter jsd.; incontestability for 5 yrs., which confers exclusive rights to use mark; authorization to seek treble damages and att’y’s fees; right to bar importation of goods bearing infringing mark

D. Trademark protection actions

1. Infringement

2. Dilution: Fed. Trademark Dilution Act

a) Reduction in mark’s ability to identify/distinguish goods/services, either through

(1) Blurring: use of (’s mark by ( to identify non-competing goods

(a) E.g., Tiffany mark for café

(b) McSleep case

(2) Tarnishment: (’s mark weakened through negative or unsavory association with or distortion of (’s use of mark

(a) E.g., Barbie used in connection with pornography

b) Factors

(1) Distinctive mark

(a) Injunction

(2) Bad faith intent

(a) Injunction

(b) Damages

E. Cybersquatting: people who obtain domain names with intent of selling them to copyright holders

1. Congress passed Anti-Cybersquatting Consumer Protection Act, 1999

a) Prohibits registration or use of a domain name with bad faith intent to profit from another’s trademark

(1) Acquisition of domain name with intent to sell it to holder generally violative

2. Disagreements about use of trademark plus negative (e.g. sucks)

a) Argument that non-commercial use outside scope of ACPA

(1) But one ct. has granted relief where domain owner sought to get even with trademark owner
F. Nissan Motor Co., Ltd. v. Nissan Computer Corp. (C.D. Cal. 2002)

1. Facts

a) (: Japanese car mfr. that trademarked name in 1959

(1) Operated website www.nissan-usa.com

b) (: NC computer sales and services co.

(1) Incorp. in 1991 by owner Uzi Nissan, trademarked logo in NC in 1995

(a) Name also word for April in Arabic and Hebrew

(2) Websites nissan.com in 1994 and nissan.net in 1996

c) In July 1995 ( sent ( letter expressing “great concern” about (’s use of Nissan in domain name

d) In Aug. 1999, ( altered nissan.com website

(1) Used Nissan Computer logo allegedly confusingly similar to (’s logo

(2) Displayed banner ads and web links to search engines and merchandising cos.

(a) Including links to auto merchandisers and auto-related topics

e) Oct. 1999 parties met to discuss transfer of nissan.com

(1) ( stated he wouldn’t sell except for several million dollars

(a) Proposed monthly payments in perpetuity

f) Dec. 10, 1999 (’s filed complaint, alleging

(1) Trademark dilution

(2) Trademark infringement

(3) Domain name piracy

(4) False designation of origin

(5) State law unfair competition

2. Procedural posture: granted preliminary injunction
a) Dec. 10, 1999: ct. denied (’s request for temp. restraining order and scheduled preliminary injunction hearing

(1) ( sought order enjoining ( from displaying ads and links on site and requiring ( to display disclaimer and link to (’s site

(a) Alternatively, sought to restrain ( from using domains

b) (’s mot. for preliminary injunction (2000)

(1) To obtain preliminary injunction, movant must show

(a) Combination of probable success of merits and possibility of irreparable injury; or

(b) Serious questions are raised and balance of hardships tips sharply to movant

(2) To prevail on trademark infringement, ( must show

(a) (1) ( has valid, protectable trademark interest in Nissan mark

(i) First registered in 1959 and used continuously thereafter

(a) Incontestable

(ii) But ( argued he’d used name since 1980s

(a) “Judicial reluctance to enjoin use of a personal name” (9th Cir.)

(i) But use of infringing name can still be limited by “carefully tailored injunction”

(b) Can dispute strength of mark

(b) (2) ( is using confusingly similar mark

(i) Factors to be used in determining (from 9th Cir.): not exclusive/rigid

(a) Strength of (’s mark

(b) Relatedness or proximity of parties’ goods or services

(c) Similarity of parties’ marks

(d) Evidence of actual confusion

(e) Marketing channels used

(f) Degree of care likely to be exercised by consumer

(g) (’s intent in selecting mark

(h) Likelihood of expansion of product lines

(c) ( can use initial interest argument as to confusion

(i) “The use of another’s trademark in a manner calculated to capture initial consumer attention”

(a) Need not show consumer was actually confused

(3) Probable success of (’s argument: using factors

(a) Strength of (’s mark: strong evidence of secondary meaning, strength of mark to (
(i) (: 

(a) Equities in right to use: Nissan is name, word in Arabic/Hebrew

(i) Personal names gen’ly  “not inherently distinctive but may be treated as strong marks upon a showing of secondary meaning”

(b) Different businesses

(c) (’s mark is dilute due to brand fragmentation, extensive 3rd-party usage, poor mark enforcement

(ii) (: 

(a) Trademarked since 1959, with about $400 million spent on advertising/promoting

(b) Evidence of strong consumer association with mark: news article and survey

(b) Similarity of marks: weighs to (
(i) Only difference is domain suffixes: identical in sight, sound, meaning

(c) Proximity of goods: heavily to finding of confusion

(i) If public would confuse (’s products with (’s, not dispositive that principal lines of business are different

(ii) (: principal businesses are different

(a) But website promoted auto sites: more than 90%

(i) ( profits from initial visitor confusion

(d) Overlapping marketing channels: both parties used Internet, increasing chance of confusion

(e) Actual confusion: weighs to (
(i) (: consumers sent queries about cars to nissan.com; searched for Nissan cars on site; survey that they would expect to find car info. on site; type in domain name or link from car sites

(f) Other factors: weighs to (
(i) No intent by (: but may be inferred from inclusion of site car ads

(4) Irreparable injury to (: to (
(a) Balance of hardships: to (
(i) (: presumed when ( has shown probability of success

(a) ( traded on (’s goodwill and diverted potential customers

(ii) (: presumption rebutted by (’s delay in seeking injunction

(a) But ( sent ( a letter year after starting site

(i) Only sought injunction when ( altered for ads

c) Ct. granted motion

(1) Carefully tailored to balance interest of using own name against avoiding public confusion

(a) (’s websites must carry caption identifying sites as affiliated with Computer Corp.

(b) (’s sites must carry disclaimer of affiliation with Nissan

(c) ( may not link to auto sites, etc.

d) Ct. granted (’s partial summary J. (2002)

(1) Infringement of auto-related goods/services

(2) Cybersquatting

(3) Dilution claim against NCC and alter ego IC

e) (’s petitioned for permanent injunction: seeking transfer of domain names, with disclaimers prior thereto; order restraining NCC and IC from posting links to commercial merchandising sites, commentary

(1) (: argued not necessary to transfer to protect (’s mark: voluntary compliance and reformation pursuant to prior orders

(a) Specific injunction impermissible retroactive application and violates 1st Amend.

(2) (: commercial use: ( received money from placement of auto links that served to dilute

(3) Legal standard for injunction

(a) Fed. Trademark Dilution Act: owner of famous mark is entitled to injunction against another’s commercial use in commerce

(i) Subject to equity and terms ct. deems reasonable

(4) (’s entitled to injunction prohibiting use of sites

(a) Relief sought not retroactive: prospective and not to punish prior use

(b) Dilution through (’s commercial use of sites

(i) Critical comments constitutes commercial use where mark itself is domain name

3. Holding: granted permanent injunction

a) Order granted: prohibiting posting of commercial or critical commentary/links

6. Patent

A. Classic example of IP regime modeled on utilitarian framework

1. Under constitutional authority, patent law creates limited monopoly to encourage production of inventions

a) Processes, machines, and compositions of matter

b) Also plant patents for distinctive plants, design patents for ornamental designs for articles of manufacture

2. Public benefits from spur to innovation and disclosure of patented invention

3. After expiry of patent, innovation enters public domain

B. To obtain patent

1. Inventor must submit application to Patent and Trademark Office

a) Four requirements

(1) Patentable subject matter

(2) Novelty: exacting standards

(3) Non-obviousness: exacting standards

(4) Usefulness: low threshold

b) Novelty and non-obviousness: exacting standards

(1) Independent review to ensure qualification

2. Patentee must disclose item to public in way that would enable others to make and use invention

3. Special cases

a) Business methods

(1) Until recently impossible to patent because most business/financial innovations either not considered novel or didn’t involve physical processes

(a) Fed. Cir. determined patentable, 1998

(2) Difficulty in determining novelty and non-obviousness

(a) E.g., Amazon.com, Inc. v. Barnesandnoble.com, Inc. (Fed. Cir. 2001): ( sued over (’s use of “one-click” buying; ( claimed obvious and not novel

(i) Ct. upheld as substantial advance over prior art (shopping cart model)

(ii) AC reversed: prior methods did anticipate one-click

b) Human genes

C. Term: nearly absolute bar to others

1. Exclusive rights to make, use, sell innovation for up to 20 yrs.

2. Design patents limited to 14 yrs.

D. Moore v. Regents of the Univ. of California (Cal. 1990)

1. Facts:

a) ( visited UCLA Med. Ctr. in 1976, after learning he had hairy-cell leukemia

(1) ( Dr. Golde withdrew extensive amts. of blood, bone marrow aspirate, other bodily substances and confirmed diagnosis

(a) With other (( aware that certain blood products/components had great value in scientific and commercial efforts

(i) Access to patient whose blood contained these substances provided competitive, commercial, and scientific advantages

(2) Golde told ( that he feared for his life and that proposed splenectomy was needed to slow progress of disease

(a) Moore authorized and signed consent

(b) Before operation, Golde and univ. researcher formed intent and arranged to obtain portions of spleen and to take them to separate research labs

(i) Unrelated to Moore’s treatment and ( was not informed

b) ( returned to hospital between 1976-83 at Golde’s direction that visits necessary and required for health/well-being

(1) ( traveled from Seattle as Golde said procedures need to be done by him in LA

(2) Golde withdrew add’l samples of blood, serum, skin, aspirate, sperm

c) Golde, Quan, Regents patented cell line derived from (’s material in 1984

(1) Never informed ( of research done to accrue financial and competitive benefits through on-going patient-physician relationship

(2) Golde predicted $3.01 billion market for whole range of lymphokines by 1990

(3) Golde negotiated agreements for commercial development of cell line and derivative products

(a) Agreement with ( Genetics Institute to become paid consultant and acquire 75,000 shares, with at least $333,000 for each of 3 yrs. to Regents, including pro-rata share of Golde’s salary and benefits for exclusive access

(b) In 1982, ( Sandoz Pharmaceuticals added to agreement and Regents accrued $110,000 add’l

(c) Quan spent as much as 70% of time on line research

2. Procedural posture:

a) Breach of fiduciary duty and lack of informed consent

(1) ( alleged that Golde failed to disclose extent of research and economic interests in (’s cells

(2) Ct. held that ( had cause of action for invading legally protected interest

b) Conversion

(1) ( argued invasion of rights was conversion

(a) ( owned cells after their removal, at least as to directing their use

(i) Claims proprietary interest in each product that any ( might ever create from his cells or patented cell line

(2) Moore’s claim under existing law

(a) Conversion must be based on retention of ownership interest: didn’t expect to retain possession: legal arguments

(i) ( relied on cases addressing privacy rights: every person has proprietary interest in own likeness, unauthorized business use of which is a tort

(a) Analogous to publicity rights

(b) Genetic material is far more profoundly the essence of one’s human uniqueness, moreso than persona

(ii) But ( profited from lymphokines, which have same genetic structure in every human and functions in every humans immune system

(a) Particular genetic material that naturally produces lymphokines is same in every person and no more unique than no. of vertebrae

(b) Cal. law restricts patient’s control over excised cells by regulating disposal

(i) Eliminates so many rights ordinarily attached to property that what is left doesn’t seem to be subject to property or ownership concepts

(c) ( cannot claim right to subject matter of Regents’ patent

(i) Cell line is factually and legally distinct from cells taken from (
(a) Fed. law permits patenting of organisms representing product of human ingenuity

(i) But not naturally occurring organisms

(ii) Patent law rewards inventive efforts: difficult long-term adaptation and growth in culture and low probability of success

(a) Not discovery of naturally occurring raw materials

(3) Should conversion liability be extended: policy considerations

(a) Protection of competent patient’s right to make autonomous decisions

(i) Weighs in favor of providing remedy when drs. act with undisclosed motives that may affect professional judgment

(b) Not threaten with disabling civil liability innocent parties who are engaged in socially useful activities

(i) Including researchers who may be unaware that use of particular cell sample is against patient’s wishes

(ii) Research on human cells is critical in medical research

(a) Extension of conversion law will hinder invaluable research by restricting access to necessary raw materials

(i) 49% of researchers used human tissues/cells (Congress testimony)

(ii) Ca. 350 commercial biotech firms, incl. 25-30% engaged in human therapeutic/diagnostic reagent research, most of which products depend tissues, cells, etc.

3. Holding: ( stated cause of action as to breach and lack of informed consent, but not as to conversion

a) Up to legislature to determine “if scientific users of human cells are to be held liable for failing to investigate the consensual pedigree of their raw materials”

4. Concurrence:

a) ( asks ct. to recognize and enforce right to sell one’s own body tissue for profit: “to commingle the sacred with the profane”

7. Copyright

A. Similar to patent: constitutionally authorized monopolies to foster progress

1. But generally easier to secure and lasts substantially longer

a) But scope of protection is narrower and less absolute

2. Covers author’s particular method of expression

a) Ideas themselves not copyrightable

B. To obtain copyright

1. Requirements

a) Modicum of originality

b) Fixed in “tangible medium of expression”

2. Protection begins as soon as work is fixed

a) No examination

b) Copyright Office registers but not required any more for validity

(1) U.S. authors must still register prior to filing infringement suit

3. Governed by Copyright Act

C. Term

1. Varies with type of authors

a) Individual: life plus 70 yrs.

b) Entity: first expiry of either 95 yrs. from date of 1st publication or 120 yrs. from date of creation

2. Less absolute protection: balances ease and breadth of obtaining

a) Protects from unauthorized copying, public performance, display, and entitles to make derivative works and to control sale and distribution

(1) But public right to fair use in certain circumstances

b) Protects only against copying

(1) Independent creation not violative

(a) But cts. examine whether work illegally copied from protected

(i) Cts. infer copying from proof that ( had access to protected work combined with evidence that the two works are substantially similar

(2) Strict liability: innocent offense is no defense

c) But can protect by contract what is unprotectable by copyright

(1) E.g., notice that by using product, user agrees not to make copy, etc.

D. Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., Inc. (1991)

1. Facts:

a) RTSC, KS public utility, published annual directory as required by law for monopoly service

(1) White pp., list subscribers (approx. 7,700) in alphabetical order with town and tel. no.; yellow pp., alphabetically by category

(a) Free distribution to subscribers but revenue from yellow pp. advertisements

(2) Monopoly: obtains customer info. easily when people subscribe for telephone service

b) Feist, publishing co., specialized in area-wide directories covering large geographical area

(1) White and yellow pp. with free distribution and revenue from ads

(a) 11 different service areas with 46,878 listings

(2) Asked 11 providers to purchase listings

(a) Only RTSC refused: gap in coverage made directory less valuable to advertisers

(i) Feist used listings without consent: removed listings that fell outside coverage area; hired investigators to check remaining 4,935 and provide add’l info., including addresses

(a) But 1,309 listings exactly as in RTSC directory

(i) Including 4 fictitious plants to detect copying

c) ( and ( compete vigorously for advertisements

2. Procedural posture:

a) RTSC sued for copyright infringement: no right to use info. in its directory

(1) (’s employees had to travel door to door or telephone to compile

b) Feist argued information beyond scope of copyright

(1) Economically impractical to go door to door or telephone

3. Holding: copyright denied

a) General propositions of copyright law

(1) Facts are not copyrightable

(a) Sine qua non of copyright: original to author (Const. Art. I § 8 cl. 8)

(i) Independently created by author with at least some minimal degree of creativity

(a) But not novelty: may closely resemble other works if fortuitous and not from copying

(ii) Standard is always originality: not sweat of brow

(b) Facts don’t owe origin to an act of authorship: distinction between creation/discovery

(2) Compilations of facts are

(a) Author usually chooses which facts to include, order, arrangement

(i) If made independently by compiler with minimum of creativity, sufficiently original that may be protectable by copyright

(a) Even directory that contains absolutely no protectable written expression but only facts is copyrightable if it is originally selected or arranged

(b) But copyright protects only those elements of a work that are original to author

(i) If compiler lets facts speak for themselves, the expressive element is more elusive

(a) Expression limited to manner in which compiler has selected and arranged facts

(ii) Copyright Act, § 101: defines compilation to emphasize that compilations are not copyrightable per se

(a) Only to extent that it features original selection, coordination, or arrangement

b) (’s compilation doesn’t satisfy minimum originality

(1) ( merely takes data from subscribers and lists them alphabetically: no trace of creativity

II. How do you acquire legal rights by voluntary transfer
1. Deeds and warranties of title

A. Formalities

1. Essential terms: 

a) Deed must

(1) Identify parties

(2) Describe property being conveyed: sufficiently precise to locate boundaries

(a) Official surveys: gov’t, esp. Gov’t Survey System instituted by Jefferson that surveyed all of US

(b) Plats: maps produced by private developers, then approved by local agency

(i) Most land sold under this system

(c) Metes and bounds: description in degrees, etc., of how to walk around borders, often beginning at natural or artificial landmark and continuing until one returns to start

(3) State grantor’s intent to convey property interest in question

(4) Contain grantor’s signature

b) Deed need not be recorded: delivery is sufficient

(1) But most deeds are recorded: to protect grantee’s rights

(2) To be recorded, most states require deed to be notarized; some require witnesses

2. Delivery: deed must be delivered to grantee to be effective

a) To ensure that grantor intends to part with property and clarify who owns it

b) Problems: gen’ly with land given as gift, usu. to family members: not sold land

(1) Person may obtain possession of deed, or even record it

(a) Possession gives rise to presumption that grantor intended to transfer

(i) But rebuttable with evidence to contrary

(2) Person may have deed notarized, place in safety deposit box, inform grantee of transfer, but effective only on death

(a) But disputes when grantor dies

(i) Has deed been delivered if grantee merely informed but never given

c) Most cts. recognize constructive delivery: writing a deed and engaging in conduct demonstrating intent to transfer satisfies delivery

(1) But some cts. find delivery only where deed given to grantee by grantor or authorized 3rd party

B. Title covenants

1. Warranties of title: among the most important elements of real estate transaction are seller’s ability to convey title to buyer and buyer’s ability to rest assured that his ownership is secure against other claimants

a) Buyer will conduct title search: but may miss some important defects in chain of title

b) Title covenant or warranty of title is add’l assurance

c) Six standard covenants

(1) Present covenants: breached, if at all, at time of conveyance (closing)

(a) Covenant of seisin: grantor’s promise that he owns the property interest he is purporting to convey

(b) Covenant of the right to convey: grantor’s promise that he has the power to transfer the interest purportedly conveyed

(c) Covenant against encumbrances: grantor’s promise that no mortgages, leases, liens, unpaid property taxes, or easements other than those acknowledged in deed encumber property

(2) Future covenants: breached, if at all, after closing, when disturbance to grantee’s possession occurs

(a) Covenant of warranty: grantor promises to compensate grantee for monetary losses occasioned by grantor’s failure to convey title as promised in deed

(i) Gen’l warranty deed: covenants against all defects in title

(ii) Specific warranty deed: limits covenant to defects caused by grantor’s own acts but not those of prior owners

(iii) Quitclaim deed (KNOW THIS ONLY): contains no warranty at all: purports to convey whatever interests are owned by grantor

(a) Doesn’t promise that grantor in fact owns any property interest

(b) Covenant of quiet enjoyment: grantor promises that grantee’s possession won’t be disturbed by any other claimant with superior lawful title

(c) Covenant for further assurances: rare: requires seller to take further steps to cure defects in grantor’s title

d) Most widely used covenant is covenant of warranty: if seller turns out not to have had right to convey property interest, buyer can sue for breach of warranty of title

(1) Runs with land and can be enforced by subsequent grantees

2. Remedies for breach of warranty of title

(1) Breach of warranty, Seisin, right to convey, quiet enjoyment

(a) Damages gen’ly measured by price paid for property that has been lost

(i) Gen’ly near fair mkt. value at time of closing

(2) Breach of against covenant

(a) Damages gen’ly cost of removing encumbrance or difference between value of property without and with the encumbrance

2. Recording acts

A. Deed needn’t be recorded: effective upon delivery

1. Recording only matters in disputes between multiple buyers

B. Recording act as creating exceptions to “first in time” rule

1. Common law rule of property is that first in time, first in right: grantee’s interest purportedly conveyed by is subject to any previously conveyed interest

a) Theory that grantor hasn’t right to convey what he doesn’t own

b) Supplanted by recording acts

2. Recording act creates exception: subsequent grantee will prevail over prior grantee

a) If certain conditions are met: scope and requirements

(1) Recording act may be restricted in scope: may protect only against interests acquired in certain ways and may extend only to certain subsequent grantees

(a) Two most common circumstances outside scope of protection

(i) Prior interest created by operation of law rather than granted by conveyance

(a) Recording acts gen’ly protect only against unrecorded conveyance

(b) Not against, e.g., possessory interest acquired by adverse possession, prescriptive or implied easements

(ii) Grantee hasn’t paid valuable consideration: i.e., gift

(a) Recording acts gen’ly don’t protect donees, but only purchasers for value

(b) Multiple donees are under common law rule

(2) As to those interests and subsequent grantees within its scope, recording act provides a set of requirements for subsequent grantee to prevail over prior grantee

(a) Three categories/types: race, notice, race-notice

(b) But subsequent grantee may still prevail where requirements not met if prior grantee runs into chain of title problem

b) Designed to deal with questions:

(1) How do you know seller truly owns title to property

(a) That owner hasn’t previously conveyed title

(2) What can you do about it if seller has

3. Title search: to evaluate whether owner has title

a) Two systems

(1) Tract: lesser used system that is based in land as divided into tracts

(a) But most land isn’t divided into systemic tracts

(2) Grantor/grantee indices: most common method

(a) Name of grantor/grantee

(b) Description of land

(c) Type of interest conveyed

(d) Date recorded

b) Conducting search

(1) Start in grantee index to find transfer from prior owner to grantor conveying title to you

(a) Keep going back until you reach sovereign or requisite length backwards

(2) Search forward in grantor index to see if any grantors have conveyed to other parties

C. Types of recording acts

1. Gen’l rule under all 3 types: sub without notice of prior conveyance who records first wins interest

2. Three types

a) Race: as between successive purchasers, the one who records first wins interest

(1) Rarely used

b) Notice: sub. prevails over prior if sub didn’t have notice of earlier deed at time sub acquired it

(1) Types of notice

(a) Actual

(b) Constructive: imputed from existence of previously recorded deed

(c) Inquiry: diligent subsequent purchaser would be put on notice

c) Race-Notice: to prevail, sub. (1) must not have had notice and (2) must be the first to record the instrument

3. Shelter rule: add’l question that arises under notice and race-notice

a) If sub. meets reqs. to prevail over prior, can sub. then convey his interest, free of prior’s interest, to a party that has notice

(1) Cts. gen’ly hold yes

D. Chain of title problem

1. Prior will gen’ly prevail over sub where prior is first to record instrument: in race or notice

a) But cts. recognize exception: if prior has recorded instrument outside sub’s chain of title, then sub may prevail

2. Outside chain of title: instruments sub will find in title search if sub performs as required by jsd.

a) Sub. must find acceptable first owner or root of title and trace grantor’s index in stages, building links in chain

(1) Each stage consists of search for docs. filed under owner’s name, starting on date of execution for deed granting title to owner and ending on date of recordation of first deed by that owner granting title to someone else

3. Instrument recorded outside chain of title

a) Doesn’t count as recorded for purposes of race and race-notice statutes

b) Won’t give constructive notice for purposes of notice and race-notice

E. Copyright recording act: Copyright Act of 1976: recording provisions

1. (a) Conditions for recordation: any transfer of copyright may be recorded in Copyright Office if the doc. filed bears actual signature o the person who executed it or is accompanied by sworn/official certification that it is a true copy of the original, signed doc.

2. (d) Priority between conflicting transfers: first executed transfer prevails if recorded in manner to give constructive notice within one month after execution in US or within two outside US, or any time before recordation in such manner of later transfer

F. Sabo v. Horvath (Alaska 1976): chain of title problems

1. Facts:

a) Grover Lowery occupied fed. land on 10 Oct. 1964 for purposes of obtaining fed. patent

(1) Filed land location notice on 24 Feb. 1965 and applied to purchase to Bureau of Land Mgmt. on 6 June 1967

(2) BLM field examiner’s report of 7 Mar. 1968 recommended that patent issue to Lowery

(a) 7 Oct. 1969 US gov’t made request to survey

b) Lowery issued “Quitclaim Deed” to Horvaths, 3 Jan. 1970

(1) Horvath recorded on 5 Jan.: knew that patent and title belonged to gov’t at time of purchase, but didn’t re-record interest after patent passed to Lowery

c) Lowery acquired patent on 10 Aug. 1973

(1) Advertised sale and executed second “Quitclaim” to Sabos on 15 Oct.

(a) Sabos recorded on 13 Dec.

2. Procedural posture:

3. Holding: J. for Sabos

a) Ct. considered whether Lowery had interest to convey at time of sale to Horvaths

(1) Yes: complied with statute to sufficient extent so as to have conveyable interest

b) Conflict between first recorded interest and subsequent recorded interest

(1) AK used race-notice statute

(2) Quitclaim grantee can be protected by recording act, as any other grantee, where purchased without notice of any other claim and grantee is first to record: innocent purchaser

(a) Quitclaim needn’t put purchaser on inquiry notice that there is anything wrong with grantor’s claim

(i) Valid reasons for using quitclaim such that quitclaim grantee is entitled to protection without notice being imputed merely by use of quitclaim

(b) Prior recorded claim usually serves as constructive notice

(i) But problem whether prior claim is outside chain of title

(a) Horvath recorded prior to Lowery receiving patent

(i) Sabos contend that is a “wild deed”

(ii) Wild deed doesn’t serve as constructive notice

(a) Grantees needn’t be burdened with searching prior to dates of conveyance

4. Notes: 

a) Notice: in notice and race-notice jsds., only subsequent purchasers without notice of earlier conveyance can prevail of priors

(1) Actual

(2) Constructive: grantee by conducting reasonable title search would have discovered conveyance

(3) Inquiry notice: notice is imputed if sub. would have discovered conveyance had he acted reasonably to investigate facts at his disposal

b) Estoppel by deed: where grantor conveys interest without actually owning interest, then seeks to assert right after acquiring title, grantor is estopped and interest automatically vested in grantee 

IV. What are your default rights against private parties when you own property?
1. Trespass and public accommodation law

A. Overview: right of access

1. “Shack” privilege: but limited: not followed in many jsds.

2. 1st Amend. right of access against state actor (Shack, Marsh, Intel)

3. Public accommodations laws: common law and statutory

B. Scope of common law right: ownership and the right to exclude: public policy limitations thereon

1. Right to exclude others from property: one of the most important rights of ownership

a) Trespass: unprivileged intentional intrusion on another’s property

(1) Intent: not necessary to show that ( intended to violate property rights, merely that ( committed intentional act that resulted in trespass (e.g. walking onto property)

(2) Intrusion: by entry of person, his agent, or an object; above and below ground

(3) Privileged: consent of owner (licensee); necessity; encouraged by public policy

2. But not absolute: limited in no. of circumstances

a) Non-owners have right of access: common law, fed. and state accommodation laws, labor relations statutes, fed. and state constitutional guarantees of freedom of speech

(1) Gen’ly the more an owner has opened property to public, the more likely that cts. will find public rights of access

b) Classes of cases of right of access

(1) Right of access even where owner has excluded almost everyone

(a) E.g., entrance to save human life

(2) Owners have allowed non-owners to possess all or part of property

(a) E.g., right of tenants to receive visitors

(3) Property that has been opened gen’ly to public

(a) E.g., prohibition of discrimination at malls, restaurants, etc.

3. Considerations in evaluating factual context in cases

a) What interests are asserted by the possessor in excluding non-owners

b) What interests are asserted by the non-owner to justify a right of access

c) What source of law is claimed as the basis for the right of access

d) How do the judges analyze the competing interests and what reasons do they give for the accommodation they reach

4. State v. Shack (N.J. 1971)

a) Facts:

(1) (( entered private property to  aid migrant farmworkers employed and housed there

(a) (( included field worker for Farm Workers Div. of the SW Citizens Org. for Poverty Elimination; staff att’y for Farm Workers Div. of Camden Reg’l Legal Servs., both NPOs funded by Office of Economic Opportunity

(b) Complainant is farmer who hires seasonal migrants, housed at camp on property

(c) ( Tejeras entered to provide medical aid to worker; ( Shack entered to provide legal advice to another

(i) Decided to go together and to take pamphlets advising of legal rights

(2) Complainant accosted and offered to get the two workers, but insisted that (( would have to return to his office and conduct work there in his presence

(a) (( refused: had right to see workers in privacy of their quarters, unsupervised

(b) Complainant summoned state trooper, who removed (( only upon written complaint

(i) Charged with criminal trespass: disorderly conduct for refusing to leave when ordered upon discovery, under NJ statute

(a) Convicted and fined $50

b) Procedural posture:

(1) (( challenged constitutionality of trespass statute

(a) 1st Amend. rights of (( and workers violated: relied on cases allowing access where town and shopping ctr. held open to public gen’ly

(i) Ct. rejected: farm not help open to public

(b) Application of statute to them barred by Supremacy Clause: would otherwise defeat purpose of fed. statutes under which ((’ orgs. funded to reach and aid migrants

(i) Amicus curiae from US supported argument and relied on cases where employers can’t restrict access of union reps. at some suitable place on premises

(ii) Ct. didn’t explore validity

(2) Under state law, ownership of property doesn’t include right to bar access to governmental services available to migrant workers

(a) Thus no trespass

c) Holding: reversed and remanded with instructions to enter JJ. of acquittal

(1) Ct. evaluated right of access under policy analysis as more substantial in providing assistance to workers than constitutional argument

(2) Property rights serve human values: recognized therefrom and limited thereby

(a) Ownership doesn’t include dominion over destiny of those the owner permits to enter

(i) Entrants’ well-being is the paramount concern of system of law

(3) Plight of migrant farmworkers led Congress to enact laws to benefit: fund programs that aid workers so as to preserve legal rights, educate, provide health, education, family and house care

(a) Workers are isolated, rootless communities outside local scene: unaware of rights and opportunities

(i) Can be reached only by positive efforts designed to access them

(4) Congressional intent would be undermined if owners could prevent access to workers

(a) Governor’s report concluded that lack of direct information is major problem in making migrants aware of available services

(i) Stressed problem of access and criticized that property rights may serve as barrier to access

(5) Property rights are and have long been limited: element of stewardship more than absolute control: accommodation between right of owner and interests of gen’l public

(a) Farmer has right to conduct business without interference 

(i) But may not restrict rights of laborers living on property to receive visitors of their own choice, nor of aid workers to seek out migrants

(b) But right of access doesn’t apply gen’ly, so as to include peddlers and solicitors, nor to prevent interest in security, so that owner may require visitors to identify themselves and state gen’l purpose

C. Remedies for trespass

1. Remedies

a) Damages

(1) Nominal

(2) Compensatory

(a) Diminution in market value

(b) Cost of repair/restoration 

(3) Punitive

b) Injunction

(1) Ejectment

c) Declaratory judgment: stating (’s legal rights against other party

d) Removal: for encroachment upon property by other’s structure

(1) Traditionally, owners had absolute right to injunctive relief forcing encroacher to remove structure regardless of cost, hardship, etc.

(2) Most states now use relative hardship doctrine

(a) If encroachment is innocent, harm minimal, interference with true owner’s property interests small, and costs of removal substantial, cts. often refuse injunction

(i) Either order encroacher to pay compensatory damages for decreased value or order forced sale of property to encroacher with damages equal to value of land taken, perhaps with premium to compensate for involuntary nature

(b) If cost of removal is insubstantial, or interference is substantial, ct. may order removal

(c) But if ( knowingly encroached, cts. will ignore doctrine and order removal

2. Samson Constr. Co., Inc. v. Brusowankin (Md. 1958)

a) Facts:

(1) Two couples, ((, purchased total of three lots on ridge overlooking rapidly developing area of Baltimore

(a) Two years later, ( purchased adjacent tract and co. to bulldoze land

(i) ( bulldozed ((’ property as well

b) Procedural posture:

(1) (( sued for trespass and negligence

(a) Alleged (( had bought lots to build homes primarily because of abundant foliage

(i) Beauty and desirability destroyed

(ii) To build, must undertake expensive reconstruction of grading, topsoil

(b) Samson denied wrongdoing; Lincoln conceded liability but challenged damages

(2) TC instructed jury that (( had as matter of law trespassed; submitted question of negligence and amt. of damages

(a) Refused to issue ((’ instruction that only measure of damages was difference in value before and after incident

(b) Issued ((’ instruction that damages could include cost of restoring lots

(3) Verdict for ((: $4,000 and $2,500

c) Holding: affirmed

(1) Sufficient evidence to sustain finding of negligence

(a) Samson had insistently hurried clearing with disregard of foreseeable harm

(2) Measure of damages

(a) Fundamental principle that one whose real property has been damaged should recover sufficiently to compensate fully from losses proximately caused by (
(i) Real value of property as considered from its intended use

(a) Often statutes allow double or treble damages

(b) E.g., trees as timber: value of timber; trees as mere trees: value of trees on land or aesthetic value; etc.

(b) ( may seek to recover either difference in value before and after wrong or the cost of restoration, if ( has a personal reason for valuing the destroyed property and the restoration amt. is not too disproportionate with the value of the land

3. First Baptist Church of Lombard v. Toll Highway Auth. (Ill. App. Ct. 1998)

a) Facts:

(1) Church owned land with building and parking lot in floodplain of E. Branch of Du Page R.

(2) ( constructed I-355 near (’s property

(3) (’s property flooded regularly, causing damage: allegedly because of construction

b) Procedural posture:

(1) J. in bench trial for (
(a) Testimony that long-standing members had never witnessed flooding on property prior to construction

(i) Saw water flowing from culverts from (’s property

(b) Expert testimony that ( had improperly constructed culvert and swale so as to prevent water from draining properly from church

(c) Ct. entered finding that improper engineering by ( led to flooding and was a trespass

(i) Remedy: remedial and preemptive actions to restore church to original condition for full use and enjoyment

(a) Awarded $328,000: incl. engineering fees but not trial prep. fees

(i) Reasoned that diminution value inadequate; damage for loss of personal property time barred

(b) ( had sought injunction

(i) But ct. may provide damages instead of injunction where warranted because of factors such as relative hardship or countervailing public interest to either party

(2) ( appealed: whether (’s suit barred by SOL; whether TC erred in finding ( responsible for flooding; whether TC applied an incorrect measure of damages

c) Holding: affirmed in part and vacated in part and remanded to TC with directions as to 3rd app. claim

(1) Measure of damages

(a) ( argued TC applied incorrect measure: cost of repair over difference in values

(i) Injunction would impose too great a hardship on (: expense or illegality of complying

(a) Thus, TC was right in assessing damages

(b) Ct. held 

(i) The measure of cost of repair is

(a) Whether damage is to realty held for personal rather than business use

(b) Whether the injury is capable of repair

(c) Whether the repair can be accomplished without expending amounts wholly disproportionate to value of land

(ii) Where ( hasn’t established a proper basis for computing damages, ( is entitled only to nominal damages

(iii) Damages include only costs directly related to cost of repair

(a) No incidentals

(2) Remanded for TC to evaluate cost of repairs and set fair value

(a) Unless disproportionate, where TC must apply diminution of value

D. Trespass to chattels in real space and cyberspace

1. Trespass to chattels: 

a) Background

(1) Trespass gen’ly

(a) Originally all trespass treated as punishable under criminal law

(i) Breach of peace

(b) But upon separation of criminal and civil aspects of trespass, 

(2) Trespass to chattels

(a) Originally applied to property that was carried off

(b) Extended to chattels (personal property) not stolen but damaged

(i) E.g., cattle killed and eaten

(c) Later extended to any direct and immediate intention interference with chattels

b) Recovery for interference with personal property not rising to conversion: “little brother of conversion”

(1) “Trespass to damage good or destroy them, to make an unpermitted use of them, or to move the from one place to another” (Prosser)

(2) Old, little used tort: desuetude

(a) But re-emergence as important rule of cyberspace

c) Elements (from Rest. Torts § 218)

(1) Intent to

(2) Use or intermeddle with another’s chattel

(a) Must be tangible

(i) Includes indirect touching or entry, i.e. particles, smoke, electronic signals

(b) Intangible is nuisance, i.e. noise, odor, light

(3) That is harmful to possessor’s materially valuable interest in physical condition, quality, or value; or some other interest if deprived of use for substantial time

(a) Interest in inviolability isn’t protected, unlike similar interest in land owner

(i) Mere inviolability of possession without more (harm) is protected by right to use reasonable force to protect

(b) Traditionally, must have actual harm

(i) But some cts. have extended (e.g. Intel Corp.)

(a) Esp. as to cyberspace, no actual harm 

d) Remedies

(1) Nominal damages: 

2. Intel Corp. v. Hamidi (Cal. Ct. App. 2001)

a) Facts:

(1) Former employee obtained Intel’s e-mail list and spammed up to 29,000 employees on 6 occasions

(a) ( was webmaster and spokesperson for former employees’ grievance group

(i) Claimed FACE-Intel was medium in int’l disparate corp. for employees to air grievances

(a) Said Intel could try other means to stop him

(i) But he would always seek to evade

(2) Intel sent letter demanding Hamidi stop, which he refused

(a) Spent significant time attempting to block and remove e-mails

(b) Sought injunction for trespass and damages for nuisance, which was later dropped

(i) Trespass: storage of mass e-mails on server

b) Procedural posture:

(1) TC issued injunction against (
c) Holding: affirmed

(1) Trespass to chattels is appropriate action in case involving electronic signals

(a) ( has interest that is materially harmed when e-mail system is overwhelmed by (’s mass e-mails

(i) Harm is where ( must waste of resources spent combating, employees must spend time reading and deleting

(2) Injunction doesn’t violate 1st Amend. where

(a) Actual malice

(b) Private property interest

d) Dissent: 

(1) No actual harm to chattel, so trespass doesn’t stand

e) Notes:

E. Public accommodations: the common law

1. Right of public access

a) Traditionally, duty imposed only on innkeepers and common carriers to provide reasonable access

(1) Majority rule

(a) Other property owners have absolute right to exclude

(b) Justifications for limitation to innkeepers, common carriers

(i) More likely to be monopolies than other businesses

(ii) Provided necessities whose denial placed people at risk

(iii) Hold themselves out as ready to serve public, which public relies on

(2) Ustons is minority rule

2. Ustons v. Resorts Int’l Hotel, Inc. (N.J. 1982)

a) Facts: 

(1) ( casino refused entry to (, renowned card counter

(a) ( claimed ( had no common law or statutory right to exclude because of his card counting strategy

b) Procedural posture:

c) Holding: J. for (
(1) Right of amusement place owner to exclude and patron’s right of reasonable access are both deep rooted in common law

(a) In last century, many cts. disregarded right of access subsequent to Civil War Amendments, Civil Rights Act of 1866

(i) Current majority rule in America: absolute right to arbitrarily eject so long as in accord with state and fed. civil rights laws

(b) But ct. has evolved in last 70 yrs.: as more “private property is devoted to public use, the more it must accommodate the rights which adhere in individual members of the gen’l public who use that property” (State [N.J.] v. Schmid)

(2) Property owners who open the property to the gen’l public in pursuit of their own property interests, they cannot exclude people without reason

(a) Duty not to act in arbitrary or discriminatory manner

(b) Reasonableness of removal is determined case-by-case

(3) As ( was not disruptive and behavior no threat, ( has no right to exclude

d) Notes:

F. Discriminatory enforcement of trespass law, fed. civil rights acts, and congressional authority to pass it

1. Civil Rights Act of 1964, Title II (42 USC §§ 2000a-2000a-6)

a) Effective under commerce clause

(1) To get around SC striking down Public Accommodations Act of 1875 (The Civil Rights Cases), that 14th Amend. allows Congress to regulate state, not private action

b) § 2000a: prohibition against discrimination or segregation

(1) Equal access without regard to race, color, religion, or nat’l origin to places of public accommodation:

(a) Inns and any place offering lodging

(b) Restaurants and any other place serving food

(c) Theaters and arenas and any place of exhibition or entertainment

(d) Any establishment holding itself out as serving patrons that is located within any of the above categories or within which any of the above is located

(2) But inapplicable to private establishments

c) Parties must first refer complaint to state agency for resolution before proceeding in fed. ct.

(1) Fed. cts. allow only declarative or injunctive relief: no damages

2. Civil Rights Act of 1866: covers race

a) Only interpreted as applying to private property in 1968, 1976

(1) Previously thought to prohibit states from enacting discriminatory laws

(a) But SC has never addressed applicability to public accommodations

(i) Congress passed Public Accommodations Act of 1875, which SC struck down as unconstitutional

(a) 14th Amend. allowed Congress to regulate state, not private property

(2) Applicability

(a) State actors: always covered

(b) Non-state actors

(i) Private

(a) Homes: no

(b) Clubs

(ii) Public: covered

b) § 1981: statement of equal rights: all persons within jsd. of US have right in every state and territory to make and enforce KK; to sue; be parties; give evidence; and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and no other

c) § 1982: property rights of citizens: all citizens of US have same right to inherit, purchase, lease, sell, hold, and convey real and personal property

3. Heart of Atlanta Motel, Inc. v. United States (1964)

a) Facts:

(1) Motel owner targeted out-of-state visitors: ads, billboards throughout state

(a) Refused to rent to blacks

b) Procedural posture:

(1) Motel operator sued for declarative relief that Civil Rights Act of 1964 unconstitutional

(a) Claimed Congress exceeded power to regulate commerce; Act violated 5th Amend. right to operate in manner of choosing; subjected to involuntary servitude under 13th A.

(2) US counterclaimed for enforcement

(a) Refusal to rent to blacks interferes with interstate travel; Congress has right to remove restraints and obstructions to that

(3) DC found against ( and issued injunction on counterclaim 

c) Holding: affirmed

(1) Title II applies to (: but question is whether Act is constitutional

(a) Congress clearly had power under Commerce Clause

(i) Even though based on 14th Amend.: “to vindicate the deprivation of personal dignity that surely accompanies denials of equal access”

(b) Declares Civil Rights Cases non-precedential

(i) Civil Rights Act of 1875 applied to all public places, not limited to interstate commerce: thus too broad

(a) In contrast, CRA 1964 carefully tailored, incl. specific categories affecting interstate commerce

(ii) Modern changes in population, transport, mobility, etc. had caused much more to enter interstate commerce than in 1875

(a) Discrimination would have much greater effect

d) Notes:

G. Public accommodations statutes v. constitutional right to freedom of association

1. Dale v. Boy Scouts of America (N.J. 1999) (rev’d U.S. 2000)

a) Facts:

(1) ( Dale was exemplary scout, earning highest honors; became scoutmaster; came out when in college, BSA found out and ejected him as scoutmaster, told him to sever all ties as BSA doesn’t admit avowed homosexuals

b) Procedural posture:

c) Holding:

(1) Place of public accommodation: is BSA subject to NJ’s law against discrimination

(a) Place: term of convenience, not limitation

(i) Not fixed location, but flexible to reflect that places don’t discriminate, people do

(a) To move emphasis from access to prohibition of discrimination

(b) Public accommodation

(i) Questions to consider: 

(a) Does entity engage in broad public solicitation

(i) Invites kids to join: ad campaigns

(ii) Symbolic invitation of uniform

(b) Does it maintain close relations with gov’t or other public accommodations

(i) Chartered by Congress, received equipment, supplies, services from gov’t

(ii) Each president since Taft honorary president; many members of Congress participated

(iii) BSA uses public schools

(iv) 700K students learned BS Learning for Life during school day

(c) Is it similar to enumerated or other recognized public accommodations

(c) LAD exceptions

(i) “Distinctly private” exception

(a) BSA had no selective membership

(i) Nor do oath and law operate as selectivity criteria

(d) BSA is subject to LAD: violated law because of homosexual discrimination

d) Notes:

(1) Cf. to Little League case: allowed girls to join

(a) Place construed as broad, not fixed

(2) Reversed by SCOTUS, BSA v. Dale (2000)

(a) Freedom of association, 1st Amend.

(i) NJ hasn’t compelling interest that overrides constitutional right of assoc.

(a) But limits on assoc. are constitutional if they serve compelling state interests unrelated to expression of ideas that can’t be achieved through significantly less restrictive means

H. Enforcement of trespass laws v. constitutional right to freedom of expression

1. Lloyd Corp., Ltd. v. Tanner (1972)

a) Facts:

(1) ( owned large mall, limiting use by outside orgs. to civic/charitable orgs. and to orgs. that arrange and rent auditorium

(a) Political use forbidden: except presidential candidates allowed to speak

(2) ( distributed anti-Vietnam War handbills, quietly, orderly, with no littering

(a) Customer complained and security told ( they were trespassing and ought to move outside to public sidewalks, which ( did

b) Procedural posture:

(1) DC enjoined ( mall from prohibiting distribution of pamphlets at mall

(a) Open to public generally: functional equivalent of public business dist.

(i) Cf. to company towns

(2) CA affirmed

c) Holding: reversed and remanded with instructions to vacate

(1) Private property owners may restrict activities on property

(a) 1st and 14th Amends. don’t extend to private property: limitations on state action

(b) 5th Amend. prevents taking of private property for public use

(c) Trespassers and uninvited guests may not exercise gen’l rights of free speech on private property

(i) But so long as private property owned/used non-discriminatorily for private purposes

(2) Mall is not functionally public property: because of sidewalks, parking lot

(a) Not comparable to company town (Marsh v. Alabama): where owners assume functions of gov’t in running town, providing services

(b) Property doesn’t lose private character because public generally invited for designated purposes

d) Dissent: 

(1) More an owner opens up to public, more restricted his rights

(a) Mall is huge facility offering almost any type of service resident would need

(i) Need for right to allow effective communication

e) Notes:

(1) Lloyd Corp. was overruled, Hudgens v. NLRB (1976)

(a) Left Marsh v. Alabama in force

(2) Conflicting free speech claims

(a) Advocates of access: argue Constitutions prohibits state from enforcing trespassing laws against the when exercising free speech right

(b) Shopping ctrs.: also have right to free speech that allows them to restrict speech that they don’t want on property, nor can state force them to allow speech

(3) Free speech v. property rights

(a) Shopping ctrs.: free speech infringes on right to exclude

2. Property owner’s right to exclude v. public’s right of access

a) Owner

(1) 1st Amend.

b) Public

(1) Shack privilege

(2) 1st Amend. right of access (against state actor or functional equivalent)

(3) Public accommodations law

(a) Common law

(b) Statutory (fed./state)

I. Copyright law’s fair use privilege in works of authorship

1. Copyright owner’s right to exclude

a) Extends only to medium, expression

(1) Fair use: doesn’t extend to facts or ideas

b) Fair use

(1) Published v. unpublished

(a) Published: available to public: opened up

(b) Unpublished: private: fair use much more limited

2. Salinger v. Random House, Inc. (2d Cir. 1987)

a) Facts:

(1) Ian Hamilton wrote biography of J.D. Salinger, to which ( objected as he didn’t want it written during lifetime

(a) ( obtained unpublished letters from various libraries

(b) ( forced ( to redo ms. to remove all quotes from letters, which ( had copyrighted

(2) ( objected to paraphrasing

b) Procedural posture:

(1) ( sued for injunction and damages: copyright infringement, unfair competition, breach of K

(a) Unfair competition: where ( used “he states/writes” to introduce phrases

(b) Breach: releases signed by (
(2) DC issued temporary restraining order but denied preliminary injunction

(a) 30 instances of use of word/phrase to minimal to cause harm to (
(i) Rejected competition claim; breach, as releases not to prevent all quotations but quotations/excerpts that infringe copyright

c) Holding: reversed and remanded with instructions to issue injunction

(1) 1976 Copyright Act brought unpublished works within fed. copyright protection, rather than common law

(a) Author owns literary rights, incl. right to complain of infringing copying

(b) Recipient retains ownership of letter itself (property rights)

(2) Fair use: applied to unpublished material

(a) Traditional common law denied defense

(b) Four factors in determining if use is fair (statutory, from Congress)

(i) Purpose of use: weighs in (’s favor

(a) “Criticism,” “scholarship,” and “research”: favorable

(i) But author may be expected to use only facts, not actual expression in material: no right to copy accuracy or vividness of writer’s expression

(b) Contrast attempt to rush to publish ahead of copyright holder

(ii) Nature of copyrighted work: weighs in (’s favor

(a) Unpublished: critical element of nature: author’s right to control first publication outweighs fair use

(i) Scope of fair use is narrower as to unpublished: diminished likelihood that unpublished work is fair use

(iii) Amount and substantiality of portion used: (’s favor

(a) As to copyrighted expression, not factual content: used whether quoted verbatim or paraphrased

(i) Even ordinary phrases are protectable when used in combination with other creative phrases to express originality

(ii) Quantity used: percentage used v. instances

(iv) Effect on market: slightly in (’s favor: “Single most important element of fair use”

(a) Potential market inquiry: not whether author actually intends to publish

(i) Protects opportunity to sell and right of author to change mind

(3) ( violated fair use

2. Nuisance and its relatives: rights and duties regarding non-trespassory invasions

A. Introduction

1. Rest.

a) § 826: unreasonableness of intentional invasion: utilitarian balancing test, with exception of 829A

(1) An intentional invasion of another’s interest in the use/enjoyment of land is unreasonable if:

(a) (a) Gravity of harm outweighs utility of actor’s conduct; or

(b) (b) Harm caused is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible

(2) Cmt. f: it may sometimes be reasonable to operate an important activity if payment is made for the harm, but unreasonable to continue it without paying

(3) Intentional: cf. trespass: voluntary act, regardless of whether consequences intended

b) § 827: gravity of harm: factors involved

(1) Factors in determining gravity

(a) Extent of harm

(b) Character of harm

(c) Social value the law attaches to type of use/enjoyment invaded

(d) Suitability of use/enjoyment invaded to character of locality

(e) Burden on person harmed of avoiding harm

c) § 828: utility of conduct: factors involved

(1) Factors in determining

(a) Social value law attaches to primary purpose of conduct

(b) Suitability of conduct to character of locality

(c) Impracticability of preventing/avoiding invasion

d) § 829A: gravity v. utility: severe harm: adopted as compromise to strict balancing test

(1) Intentional invasion is unreasonable if harm from invasion is severe and greater than the other should be required to bear without compensation

(2) But consider utilitarian argument (Coase and law/economics)

(a) If utility of harmful conduct outweighs that of harmed conduct, there can be no nuisance claim

e) Consider tension between utilitarian (balancing test; §§ 826-28) and rights approaches (§ 829A)

2. Protection of use and enjoyment of land

a) Nuisance: substantial and unreasonable interference with use or enjoyment of land

(1) Concerns use of one’s own land that interferes with another’s:

(a) Cf. trespass: interference with possession

(b) Cf. negligence: concern with conduct, not result of conduct as nuisance

(i) Non-negligent act may still be nuisance

(2) Interest is right to quiet enjoyment

(a) But not absolute: harm must be substantial and interference unreasonable

(3) Public nuisance: unreasonable interference with a right common to gen’l public

(a) Modern rule is that any private party affected by behavior can sue

(i) Used to challenge many social problems: liquor stores selling to minors; motels used by hookers; porn stores

(b) Traditionally, only public officials could enjoin except for private landowners who suffered some special damage distinct from gen’l public damage

(4) Statutory and administrative regulation of land use

(a) Nuisance litigation still significant

(i) But substantially eclipsed by fed. and state environmental protection legislation

b) Factors cts. may consider: including Rest.

(1) Gravity/type of harm

(2) Hypersensitivity of conduct harmed ((): related to suitability of location

(3) Priority of occupation

(4) Character of locality

c) Ultrahazardous activities: some cts. impose strict liability

(1) Liability without proving negligence or unreasonableness/substantial harm of nuisance

3. Page County Appliance Ctr., Inc. v. Honeywell, Inc. (Iowa 1984)

a) Facts:

(1) ( appliance center opened in 1953 and never had trouble with display model’s reception

(2) ( mfr’ed, installed, and maintained ( ITT’s computer placed in travel agency two stores away in 1980

(a) ( thereafter had trouble with reception, which he traced to computer

(b) Both (( conceded reception problems caused by leaking radiation

(i) But repairs failed to fix: problem was with design, not service problem

(a) But managed to make 70% improvement in reception

b) Procedural posture:

(1) ( sued in Dec. 1980: nuisance and tortious interference with prospective business relations

(a) (( further modified computer, fixing problem completely by 1982

(2) TC verdict for (: $71k compensatory; $150k punitive

(a) ITT indemnified against Honeywell through cross-claim

(b) Honeywell expert testified that technology to mfr. non-emitting computer available long before computer in question developed

(i) But not cost or consumer effective

(ii) ( believed it had fixed problem in 1980

(3) (( Honeywell and ITT appealed on error of TC not granting directed verdict: ct. rejected as issues for factfinder

(a) ( ITT asserted two defenses for directed verdict: rejected as reasonable doubt left to jury

(i) (’s display TVs were hypersensitive use

(a) Ct. rejected: TVs ubiquitous

(ii) ITT didn’t participate in creation or maintenance of nuisance

(a) Ct. rejected: ITT engaged in nat’l multimillion $ program to lease computers; owned and leased computer to Central Travel, which turned to ITT with problem

(b) ( Honeywell asserted that it should have been granted directed verdict because it wasn’t in control of instrumentality after mfr.

(i) Lacked legal right to terminate use

(ii) Ct. rejects on issue of materiality: ( mfr’ed computer such as to permit radiation to escape and repaired computer

c) Holding: reversed and remanded for new trial

(1) ( alleges private nuisance: actionable substantial and unreaosnable interference with person’s interest in the private use and enjoyment of his property

(a) Nuisance per accidens (in fact): resulting from other party’s lawful activity undertaken in such manner as to be nuisance

(b) Principles behind nuisance: one’s use of property shouldn’t unreasonably interfere with or disturb a neighbor’s reasonable use and enjoyment

(i) Test of trade or industry: determined case to case on facts (not law)

(a) Reasonableness of the activity accounting for manner, place, circumstances

(i) Priority of occupation and location (who was there first) is important circumstance

(ii) Considered as a condition and not act or omission

(a) Not predicated on negligence

(c) Standards: for claim of offensiveness to person, incl. property affected

(i) Normal persons in a particular locality

(a) Except as to unusually sensitive use of property

(2) TC erred in not defining reasonableness nor instructing that (’s conduct must be substantial factor in nuisance

d) Notes

(1) 3rd-party liability: 3rd party can be liable for nuisances of another if substantially contributed to creating nuisance

4. Jost v. Dairyland Power Coop. (Wis. 1969)

a) Facts:

(1) ( alfalfa farmers sued coal-burning electric plant whose releases of sulfur dioxide settled on plants, reducing production, and killed pine trees, made it difficult to raise flowers, rusted screens

b) Procedural posture:

(1) Verdict for ((
(a) ( claimed release also from trains and river barges; not as serious as claimed; no diminution of market value

(i) Claimed prejudice: TC refused to allow evidence to show ( used due care in construction/operation of plant; societal/economic utility of plant outweighed gravity of damage

c) Holding: affirmed in part; reversed in part

(1) Ct. rejected (’s claim that due care defeats nuisance; utility defeats damages

(a) Nuisance doesn’t depend on due care exercised, but on degree of danger that exists even with the best of care

(i) Wrongfulness is in the acts themselves: not in failure to exercise due care

(a) Interruption of (’s enjoyment and destruction of such comfort

(i) No satisfaction that act might have been more aggravated

(b) Utility is of no importance in considering liability for damages

d) Notes

B. Remedies

1. Two questions in nuisance case

a) Which party has basic entitlement: ( to be secure from harm; ( to engage in activity

b) Which remedy vindicates the entitlement

2. Three kinds of remedies

a) Property rules: injunctive

(1) Fix absolute entitlement either to

(a) Engage in conduct: no liability

(b) Be secure from harm: injunctive relief

(i) See § 826A

(2) Parties can bargain to give up rights: parties can pay other to give up entitlement

(a) Price of entitlement therefore fixed by private bargaining

b) Liability rules: damages

(1) Prohibit each party from interfering with interests of other unless party willing to pay damages determined by ct.

(a) If ( entitled, then (’s failure to prevent harm subjects ( to damages

(b) If ( entitled, then ( not entitled to injunction without compensating ( for economic losses

(i) Purchased or conditional injunction

(a) Two types

(i) Option: usual: ( has power to stop activity by obtaining injunction by paying damages

(ii) Put: ( can force ( to purchase injunction whether or not ( wants to

c) Inalienability rules

(1) Assign entitlements and prohibit them from being sold or exchanged

(a) Any bargain allowing conduct (() or giving up right thereto (() is unenforceable

3. Nuisance in the courts

a) No clear standards as to obtaining injunction or damages

(1) § 826 addresses to degree

(a) § 826(a): balancing test between gravity/utility

(b) § 826(b) supplements test with one that provides for damages, if not injunction, where harm serious and burden of compensation wouldn’t disincent conduct

(2) But contrast § 826A: rights approach instead of balancing test

b) Current nuisance law

(1) Determining nuisance: flow chart

(a) Has ( intentionally invaded (’s use and enjoyment?

(i) If no, no nuisance: must try another theory of relief

(b) If yes, 829A: is harm severe and greater than ( should bear uncompensated

(i) If yes, ( liable: proceed to remedy

(c) If no, 826(b): is harm serious and could ( still afford to continue activity and compensate

(i) If yes, ( liable: proceed to remedy

(d) If no, 826(a): does gravity of harm (§ 827) outweigh utility (§ 828)

(i) If yes, ( liable: proceed to remedy

(e) If no, no nuisance liability and ( wins

(2) Determining remedies

(a) ( may obtain injunction when

(i) (’s conduct unreasonable (causes more social harm than good)

(ii) ( causes substantial harm to (
(b) ( may obtain damages but no injunction if

(i) (’s conduct reasonable

(ii) But harm to ( substantial

(a) Unfair to burden ( with costs of (’s socially useful conduct

(iii) ( is entitled to no remedy if

(iv) Δ’s conduct reasonable and unfair to impose costs on Δ; or 

(v) Harm to ( not substantial; or

(vi) (’s conduct causes more social good than harm and fair to impose costs of (’s activity on (
(vii) Imposition of damages would put ( out of business and avoiding this result is more important than preventing harm to (
(c) ( is entitled to purchased injunction if

(i) (’s conduct causes more harm than good

(ii) But fair to impose cost of shutting down (’s activity on (
(a) E.g. when ( comes to nuisance

4. Who can be sued: generally party that materially participated in causing harm (substantial factor)

5. Boomer v. Atlantic Cement Co. (N.Y. 1970): utilitarian balancing test

a) Facts:

(1) Landowners sue neighboring cement plant alleging injury to property from dirt, smoke, vibrations

(a) (( have priority of occupation

b) Procedural posture:

(1) TC verdict for (, with temporary damages ($185k)

(a) But no injunction (would force ( to close: investment of $45 mil., 300 jobs)

(2) AC reversed and issued injunction: nuisance demands injunction

c) Holding: reversed

(1) An injunction is appropriate where harm to ( is substantial (traditional rule)

(a) But not where utility of conduct outweighs harm

(2) Where utility of conduct outweighs harm, damages may be appropriate

(a) Where ( must endure conduct but unfair not to compensate

(i) Permanent damages: to settle dispute once and for all

(a) Compensates for past and future harm, so that no subsequent suit can be brought

(3) Ct. considered options before deciding on damages

(a) Rejected precedent of injunction

(i) Unfair to shut down plant worth $45 mil., plus 300 jobs, because of damage worth $185k

(b) Two options

(i) Postponed injunction: effective after 18 mos. if ( didn’t fix problem

(ii) Damages

d) Notes

C. Light and air

1. Rejection of the nuisance doctrine: no easement

a) Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc. (Fla. Dist. Ct. App. 1959)

(1) Facts:

(a) ( Eden Roc Hotel was constructed in 1955, 1 yr. after ( hotel, which it adjoined

(b) ( undertook to build 14-story addition that would shade parts of (’s complex in winter afternoons

(2) Procedural posture:

(a) ( sued to enjoin ( from construction, completed to 8 stories, alleging that it would interfere with light and air on beach in front of ( such as to render beach unusable

(i) Alleged ( built on location with malice and in violation of ordinance

(ii) Alleged violation of 20-yrs’ negative easement air/light enjoyed by (
(a) Tacking: from prior owners in privity

(b) TC ordered temporary enjoinment of construction of addition

(i) No one has right to use property to injury of another

(3) Holding: reversed and remanded with instructions to dismiss

(a) One must use his property so as not to injure the lawful rights of another (sic utere tuo ut alienum non laedas)

(i) Property owner may put property to any lawful use so long as not to deprive neighbor of any right of enjoyment that is recognized and protected by law and so long as use is not such as to be considered a nuisance

(a) Owner has no right to unobstructed light and air

(i) Except for easement or unobstructed use for 20 yrs.

(b) Rejects English doctrine of “ancient lights”

(b) ( has right to build useful structure

(i) No public policy to enjoin ( unless adopted by zoning bd.

(4) Notes

(a) American cts. have been hostile to rights to air/light through negative easement

(i) In contrast to English cts.

(a) Ancient lights

(b) Easement by prescription

(i) Affirmative: affirmative right to continue doing what one has already done

(a) Elements

(i) Actual use; open and notorious  (notice giving); adverse and hostile (without permission); continuous for statutory period

(ii) Negative: right to prevent owner from doing something on their property

(c) Tenements (estates)

(i) Servient tenement

(ii) Dominant tenement

2. Nuisance doctrine applied to light

a) Prah v. Maretti (Wis. 1982)

(1) Facts:

(a) ( owned house that utilized solar heat, incl. collection panels on roof

(i) 1st residence in subdivision, built slightly south of center of property

(b) Later, ( purchased adjacent southern lot and began construction of home

(i) In spite of (’s notice that house as planned would block light and request to build some several feet further away from (’s property line

(2) Procedural posture:

(a) TC judgment for (
(b) CA certified appeal to SC as case of first impression

(i) Is there a redressable claim where ( asserts that (’s construction interferes with his right to unobstructed path for sunlight

(3) Holding: reversed and remanded for trial

(a) Nuisance doctrine protecting owner’s enjoyment of land from another’s non-trespassory unreasonable interference includes protection of access to light

(i) Extends Rest. § 821, “interest in the private use and enjoyment of land,” to include light

(b) Right to access to light

(i) Express agreement: recognized by cts.

(ii) Ancient lights: where landowner had received unobstructed access across adjoining property for specified period, he was entitled to continue

(a) Negative prescriptive easement

(c) Rejects precedent against “ancient lights”

(i) Doctrine rejected by every state that considered (overturning earlier precedent) as inconsistent with needs of developing country

(a) Except where blockage motivated by malice and harm outweighs any utility

(b) Rationale

(i) Right to use property as desired, so long as no physical damage to neighbor

(ii) Sunlight valued only aesthetically or for illumination, which could be replaced artificially

(iii) Society’s significant interest in not restricting or impeding development (as frontier country)

(ii) Rationale for overturning rejection and adopting ancient lights

(a) Society has increasingly regulated land use for commonweal

(b) Access to sunlight has new significance in society

(i) Source of energy: not aesthetic or illumination

(c) Policy of favoring unhindered private development in discord with societal realities

(i) Need for easy and rapid development not as great

(iii) Ct. shouldn’t recognize out-of-date doctrines (obsolete)

(a) E.g., expanding rights to surface water

(b) Private nuisance law has flexibility to protect both landowner’s right of access to sunlight and another’s right to develop

(d) Rejects (’s claim that right to develop land is per se superior to (’s interest in access to sunlight

(i) Cujus est solum, ejus est usque ad coelum et ad infernos: Owner of land owns up to the sky and down to the center of the earth

(a) But in fact rights are limited (as described above)

(e) Remanded for trial on merits

(i) Compliance with zoning ordinances doesn’t automatically bar nuisance

(a) ( must prove elements and (’s conduct judged by reasonable use

(4) Dissent:

(a) Owner has right to use land to limits of ordinances, statutes, and precedent where such use serves legitimate needs

(i) ( in accord with law and ( aware of potential problem when he built

(ii) (’s solar energy is rarely found and unusually sensitive use

(5) Notes

(a) Majority of cts. follow traditional rule that owners have absolute right to develop without liability for interference with light or air

(i) Exceptions

(a) Express agreement

(b) “Spite” fences (some cts.): fences built maliciously to block light

(b) Reasonableness doctrines: range of solutions for land use doctrines

(i) ( veto rights

Middle position

( privilege

(absolute security)
(it depends)
(damnum absque injuria)

*Easement for lateral
*Nuisance
*Common enemy rule

support of land

*Negligence
for diffuse surface water

*Prior appropriation
(lateral support
*No easement for light/air

(veto rts. in 1st user)
of structures)
*Free use or absolute

*Natural flow doctrine
*Reasonable use
ownership of water

for diffuse surface water
doct. for water




*Malice doctrine




for spite fences

D. Zoning: proactive way of dealing with nuisance

1. Background

a) Various ways in which private parties and gov’ts can regulate land use

(1) d

(2) Contracting: esp. private agreements

(3) Zoning

b) State’s means of regulating land use

(1) Two powers

(a) Police: broad power to protect public welfare

(i) State doesn’t have to pay

(b) Takings:

(i) Exercise of eminent domain

(a) Two limitations

(i) Public use

(ii) Just compensation

(2) States don’t need to identify which power they are exercising

2. Planning process

a) Legislative process: enacting the zoning ordinance

(1) Zoning enabling acts

(a) States are ultimate repositories of police power: authority to enforce regulations promoting health, welfare, safety

(i) Major way to regulate property is to delegate to municipalities power to regulate land use

(a) To individual municipalities through gen’l legislation: zoning enabling acts

(i) Define scope and procedures

(ii) Power to promulgate ordinances regulating type and level of use

(b) Gen’ly authorize two types of zoning

(i) Use: divide municipality into districts and regulate kinds of use within each

(a) Usually cumulative: 

(i) Pyramidal structure, with most intensive uses at top: lower levels can access upper, but not reverse

(ii) Area: regulates size of lots, height of bldgs., set-back requirements

(2) Comprehensive plan and zoning ordinance

(a) ZEA usually requires municipality to enact comprehensive plan for mun. as whole

(i) Most jsds. require plan separate from ordinance itself

(ii) Shows gen’l divisions; objectives; policies and standards to guide

(a) Idea to avoid nuisances before they arise

(b) But flexibility: amendments as necessary

(b) Planning board

(i) Prepares plan before adoption by council

(a) Developed with public hearings, investigation, etc.

(ii) Recommends changes and oversees application

(a) Hears rezoning applications and makes recommendations to council 

(3) Planned unit development

(a) Most ordinances establish specific use districts

(i) But sometimes more flexibility needed than possible through legislative process

(b) PUDs: board establish overall density reqs. and then work directly with developers of particular areas to construct rational scheme that mixes uses in desirable way

(i) Subject to council approval after public hearings

(4) Conditional or contract zoning

(a) Boards when facing rezoning petitions may negotiate with developers to attach conditions to protect neighborhood from negative externalities or to improve amenities

(i) Begun because Euclidian zoning laws too inflexible

(a) But contra to idea that zoning law be consistent with comprehensive plan: undermines rational planning; charge of corruption/influence

(b) Challenges

(i) Grounds

(a) Unauthorized by ZEA

(b) Inconsistent with comprehensive plan

(c) Illegal preferential “spot zoning”

(d) Unconstitutional because laws shouldn’t be privately negotiated but adopted through public procedures

(ii) Reactions

(a) Division in cts. in upholding conditional zoning

(i) Some cts. distinguish bilateral from unilateral agreements

(ii) Bilateral: city and developer exchange promises: often struck down as bypass statutory procedures requiring public hearings to amend

(iii) Unilateral: commitment by developer to abide by certain conditions

(b) Some statutes now specifically authorize it

b) Administrative procedures: the zoning board of adjustment

(1) ZEA authorizes municipality to delegate power to zoning board to administer

(a) Zoning ordinance grants power to grant variances or special exceptions

(i) Variance: permit to develop parcel that otherwise violates ZO

(a) Granted in cases of special hardship

(ii) Special exceptions: permits to develop in ways conditionally authorized by ZO

(2) Public opinion and citizen assocs. influential in shaping zoning law and practice

(a) Aggrieved citizens may resort to cts. or persuade council to amend ZO

(b) Organizations air concerns and help shape development

3. Zoning police power and property rights: historical background

a) Zoning regulations developed in late 19th and early 20th C: reaction to modern society

(1) Development of suburbs, further development of cities

(a) Esp. suburbs as  technology made commuting easier

b) Cts. gen’ly upheld regulations limiting use in late 19th and early 20th C.

(1) Police powers to regulate public health, safety, morals

(a) Using police power, state needn’t compensate individual owner

(i) Could prohibit activity that was lawful at time property purchased or activity begun

(a) No right to commit a nuisance merely because legal when begun

(b) Not taking so long as done in good faith to protect public

c) But change in 1922, when SC struck down use regulation as taking: Pa. Coal Co. v. Mahon
(1) Ct. must examine conflict between public powers and private property rights

(a) Must balance rights

(i) E.g., in case: single homeowner, not public or common damage, against extensive taking of estate in land; (( had previously contracted to allow ( to utilize property

(b) But see Euclid: SC upheld regulation

(c) See Nectow v. City of Cambridge (1928): ordinance bisected vacant lot, leaving small section for residential that master found too small to be valuable

(i) Not done using police powers to protect public

(2) Mahon overruled in 1987

(a) But regulations that go too far still subject to invalidation

4. Village of Euclid, Ohio v. Ambler Realty Co. (1926): 1st SC case to address zoning power

a) Facts:

(1) ( village is suburb of Cleveland: 5,000-10,000 people; 12-14 sq. mi., mostly farm or fallow

(a) ( adopted ordinance establishing comprehensive plan for regulating and restricting location of trades, industries, apts., houses, lot areas to be built on, size/heights of bldgs.

(i) 6 classes of use dists.; 3 of height; 4 of area

(b) ( owned 68 acres in westerly end of village, abutted by residential plats, ave., ry.

(i) Land fell into 3 use categories

b) Procedural posture:

(1) ( sued for injunction restraining enforcement of ordinance as depriving ( of liberty and property without due process (14th Amend.)

(a) Claimed tract of land vacant for yrs. had long been held for purpose of selling and developing for industrial uses, for which it was suited as near industrial development

(i) Value of about $10,000; otherwise $2,500 under ordinance

(2) DC decree for (: ordinance unconstitutional

(a) Placed entire undeveloped area in straitjacket to regulate mode of living of future inhabitants

(i) To classify and segregate population by income and situation in life

c) Holding: reversed

(1) Zoning laws of modern origin: ca. 1900

(a) To deal with problems from great increase and concentration of population

(b) Regulations uniformly upheld as wise, necessary, and valid

(i) Cf. traffic regulations

(c) Constitutional guaranties never change

(i) But scope of application changes to meet circumstances of changing world

(2) Rational scrutiny: zoning ordinances must be justified under police power asserted for public welfare

(a) Validity of any ordinance is determined in consideration of the locality and circumstances

(i) What is suitable in one place may not be in another

(a) In resolving doubts, ct. may consult nuisance law: sic utere . . . 

(i) Helpful aid of analogies in process of ascertaining scope of power

(b) Sovereign municipality has right to enact ordinance within its organic power

(i) Right to limit industrial development to minimize danger of fire or collapse; evils of overcrowding, etc.; excluding from residential areas offensive industries likely to cause nuisance

(ii) Right to exclude businesses from residential areas to protect health and safety of community, incl. protecting children; suppression and prevention of disorder; facilitating extinguishment of fires; enforcement of street traffic regs. and other gen’l welfare ordinances; by excluding confusion and dangers inherent with stores, shops, factories; confining heavy traffic to certain areas to limit expense in road repair

(a) To promote health, morals, safety, gen’l welfare: to prevent or reduce congestion, disorder, dangers inherent in unregulated municipal development

(3) Ordinances that are clearly arbitrary and unreasonable, with no substantial relation to public health, safety, morals, or gen’l welfare, are unconstitutional

(a) Determined in examining concrete application of provisions

(i) Must have real issue in controversy, with actual harm to (
(ii) Broad ground that mere existence and threatened enforcement is insufficient to constitute present and irreparable injury

(b) Deferential std.: if validity is fairly debatable, ct. may not conduct independent review of wisdom

d) Notes

V. What are your default rights against gov’tal entities when you own property?
1. Introduction

A. Takings analysis

1. Is there a public use

2. Is it a taking or police power (regulation)

3. If taking, what is just compensation

B. Property as a mediator between citizens and the state

1. Defining versus defending property rights

a) Property rights

(1) Twin roles

(a) Protector of individual rights against other citizens

(b) Safeguard against excessive gov’t interference

(2) Mediate disputes by defining legal relations among people regarding control of valued resources

b) Defining rights

(1) State has dual role: defines rights and is limited by them

(a) Power to define

(i) Establishes basic framework of legal relationships in market

(ii) Ensures property rights not exercised in ways that infringe on legitimate interests of others

(a) State police power: regulate/limit use of property to protect public health, safety, welfare

(b) Delegates power to individuals and groups to control specific resources

(i) Decentralized power relationship: to maintain rights must be protected from being infringed on or taken by the state

(a) To protect individual rights, property rights must be defended from illegitimate encroachment by state

c) Defending rights: necessary to compensate for strange dilemma from state’s dual role

(1) 14th Amend.: takings clause

(a) Takings clause: mediates between police power and eminent domain power

(i) Defines when purported exercise of police power has gone too far

(ii) Elements

(a) Taking

(b) For public use: a legitimate public purpose

(c) Without just compensation

(b) States can’t deprive person of property without due process

(i) Eminent domain: power to take or condemn with compensations

(a) Regulatory takings: when actions intended to regulate private conduct to promote public welfare have disproportionately negative effects on property holders

(ii) Except under police powers: no compensation needed

(a) Damnum absque injuria: damage without legal redress

2. Can property be taken by regulation

A. Takings principles

1. Categories

a) Per se takings: if ( can prove that taking falls within one of several categories, de jure taking

(1) Permanent, physical invasion of property

(2) Extinguishing core property rights

(3) Denial of all economically viable use of property (Lucas)

b) Balancing test: to assess if regulation takes property, where not per se taking

(1) Three factors: Hodel test:

(a) Character of gov’t action

(i) Taking: more likely to be held if:

(a) Forced physical invasion

(b) Extraction of a benefit for the good of community rather than prevention of harm by property owner

(c) Forced redistribution of bargained-for contractual rights from one party to other rather than gen’l regulatory program to respond to externalities caused by property use

(ii) Police power: more likely to be held if:

(a) Regulation of property rather than forced invasion

(b) Limitation on property designed to protect community from harm or to respond to externalities caused by property owner’s use

(i) Referred to as nuisance exception (Lucas)

(c) Scheme designed to achieve average reciprocity of advantage, such that adversely affected property interests also benefit from concomitant regulation of other people’s rights

(d) Choice between incompatible property interests

(e) Enforcement of implied obligations of good faith in contractual relationship rather than forced transfer

(b) Diminution in value

(i) 2 different ways: denominator problem ($ taken v. $ affected)

(a) Subdivide property: diminution vis-à-vis taken portion

(b) Entire lot: diminution vis-à-vis entire property

(ii) Strength of corresponding public interest (preventing nuisance)

(c) Extent of interference in reasonable, investment-backed expectations: owner has burden of showing loss

(i) More likely to be held taking

(a) Interferes with vested rights rather than future rts. and opportunity loss: fairness

(i) E.g., revocation of previously approved permit after substantial investment

(b) Otherwise interferes with existing present use

(ii) Less likely to be held taking

(a) Right to expand bldg. (Penn Central)

c) Inverse condemnation suit

B. Penn Central Transp. Co. v. City of New York (1978): permanent physical invasion: ad hoc test

1. Facts:

a) NYC passed Landmarks Preservation Act in 1965 to aid tourism and improve quality of life

(1) Run by Landmarks Preservation Commission

(a) Investigates and if criteria met, designates building landmark, on landmark site, or an area a historic district

(i) Bd. of Estimate considers relationship of designation to master plan and other plans for area: may modify or disapprove

(ii) Owner may seek judicial review of final designation

(2) Obligations on owner

(a) Maintain building in good repair

(b) Commission must approve any proposal to alter exterior

b) Grand Central designated landmark and tax block landmark site in Aug. 1967

(1) In Jan. 1968, owner ( entered renewable 50-yr. lease to UGP, which included multistory office bldg. to be build above terminal, in conformity with zoning laws

(2) LPC denied application

2. Procedural posture:

a) Judgment for (
3. Holding: affirmed

a) May a city as part of a comprehensive program to preserve historic landmarks restrict the development of a landmark beyond the zoning restrictions without effecting a taking requiring payment of just compensation?

(1) All states and over 500 municipalities passed landmark preservation

(a) Two purposes

(i) Preserve buildings that were increasingly razed

(ii) Buildings enhance quality of life for all people

b) 5th Amend. guarantee: to prevent gov’t from forcing some people alone to bear public burdens that in all fairness and justice should be borne by public as whole (Pa. Coal Co. v. Mahon (1922))

(1) Determined by ad hoc factual inquiry, case by case

(2) Significant factors in determining  (Pa. Coal Co. v. Mahon (1922)): ad hoc test

(a) Economic impact on claimant

(i) Esp. extent to which reg. has interfered with distinct investment-backed expectations

(b) Character of gov’t action

(i) I.e. physical invasion of property v. public program adjusting benefits and burdens of economic life to promote common good

(ii) Three instances where gov’t may execute laws or programs that adversely affect recognized economic interests

(a) Taxing power

(b) Economic harm from challenged gov’t action not sufficiently bound up with reasonable expectations of claimant so as to constitute property for 5th Amend. purposes

(c) Police powers

c) (’s argument is rejected under police power

(1) Loss of potential revenue from rights to air space: ct. looks at entire parcel, not discrete portions, to determine whether gov’t action is taking

(a) (’s exaggerate effect of Commission’s ruling on air rights

(i) Must comport to present style of Terminal

(ii) Rights above Terminal made transferable to (’s eight bldgs. around Terminal

(b) Taking not shown merely because ( denied ability to exploit property interest they previously believed they could develop

(2) Diminution of value of Terminal: law doesn’t interfere with present uses of Terminal, thus primary expectation: railroad terminus with office space and concessions

(a) Diminution of value alone can’t constitute taking

4. Notes

C. Pruneyard Shopping Ctr. v. Robins (1980): physical invasions

1. Facts:

a) ( owned large mall on which premises no expressive activities were allowed

b) (( set up table to collect signatures to protest UN resolution against Zionism

(1) Security told them to leave, but that they could set up outside on public sidewalks

2. Procedural posture:

a) (( sued to enjoin ( from denying access to circulate petitions under state constitution right to free speech even on private property

(1) ( claimed violation of right to exclude people from adverse use of property: 14th Amend. 

b) Cal. Sup. Ct. found for ((
c) Cal. SC affirmed: Cal. Constitution guarantees free speech even in privately owned malls

3. Holding: affirmed

a) Property owners have the right to exclude others subject to state’s police powers

(1) Destruction of this right may be a taking

(a) Exceptions exist that allow gov’t to infringe on owner’s rights

(i) Test whether state law violates Takings Clause is whether the restriction on private property “forc[es] some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole” (Pa. Coal Co. v. Mahon (1922))

b) ( hasn’t right to restrict free speech in mall

(1) (’s property value or use not affected in any way by (’s activity

(a) Mall is size of several blocks

(b) ( may place limitations as to time, place, and manner

4. Notes

a) Distinguish Lloyd v. Tanner with Pruneyard: state v. constitutional free speech

(1) Pruneyard: right is based on state constitution’s free speech clause

(a) US: 1st Amend. sets “floor” below which no state can go in reg. speech

(i) Affirmative right

(b) States: can provide stronger rights than 1st Amend.

b) Defining property rights: state v. fed.

(1) State

(a) Can be shaped and redefined by state subject to fed. and state Takings Clause

(i) State can affirmatively define rights

(2) Fed.

(a) Takings Cl. doesn’t grant affirmative property rights

(i) Only measures whether change in state property rights is compensable to affected property owner

(a) Change in value caused by change in state laws

D. Lucas v. S. Carolina Coastal Council (1992): deprivation of all economically viable use: nuisance/total takings test

1. Facts:

a) In 1977 SC passed legislation to protect critical coastal areas (beaches and adjacent dunes)

(1) Owners within the critical area had to obtain permits from ( agency for use other than that which area was devoted to prior to 1977

b) In 1986, ( purchased two lots on Isle of Palms, on which to build single-family homes

(1) Part of extensive residential development begun by ( and others on barrier island

(2) Lots not part of “critical area” when purchased

c) 1988 Beachfront Mgmt. Act foreclosed (’s plans

(1) Forbade development seaward of baseline demarking erosion points

(a) (’s lots fell within baseline

2. Procedural posture:

a) ( sued that Act constituted taking

(1) Didn’t contest validity of Act under police powers

(a) Claimed complete extinguishment of value entitled him to compensation

b) TC found for (
c) SC SC reversed: no compensation for action to prevent serious public harm

3. Holding: reversed and remanded

a) Mahon first propounded that gov’t must be limited in its ability to regulate private property

(1) Beyond notion that Takings Cl. applied only to direct appropriations, not regulations

(2) Determined case-by-case on facts (Penn Central)

(3) Except: two discrete categories of regulatory action are compensable without case-specific inquiry into public interest claimed to support restraint

(a) Regs. that compel owner to suffer permanent physical “invasion” of property

(i) Permanent invasions require compensation regardless of public purpose and scale

(b) Regs. that deny all economically beneficial or productive use of land

(i) Ct. doesn’t make usual assumption that legislature is merely “adjusting the benefits and burdens or economic life” (Penn Central) so as to secure an “average reciprocity of advantage” (Mahon) to everyone concerned

(ii) Functional basis for unremunerated regulations affecting values—that gov’t couldn’t go on if it had to compensate every diminution in value—is inapplicable where owner deprived of all economic uses

(iii) Regs. that leave owner without beneficial uses carry heightened risk that private property is pressed into public service under guise of mitigating serious harm

(a) More like eminent domain than police powers

b) Police powers allow state to regulate land without compensation where it “substantially advance[s] legitimate state interests” (Nolan)

(1) Evolution from original basis that state could regulate noxious uses to anything that served the public interest

(2) But where owner deprived of all economically beneficial use, state may resist compensation only where proscribed use not originally part of owner’s title

(a) Owner expects some regulation and may expect new regs.

(i) But as to “permanent physical occupation,” gov’t may not decree the land anew without compensation regardless of how vital the public interests

(a) Limitations must inhere in title itself in restrictions that state already imposes upon ownership

(i) Background nuisance principles applied: restricted use was never lawful, but nuisance not known at time or belatedly arose

c) “Total taking” analysis total taking always requires compensation: based on nuisance principles

(1) State must pay compensation in instance where reg. deprives owner of all value from use of property

(a) Unless proscribed use is a nuisance: private or public, or necessity

(i) Therefore, use is not a right: owner couldn’t engage in anyway

(2) Factors: not inclusive

(a) Degree of harm posed by claimant’s activities to public lands and resources, or adjacent private property

(b) Social value of activities and their suitability to locality

(c) Relative ease with which alleged harm can be avoided through measures taken by claimant and gov’t (or adjacent private owners) alike

(d) Comparative factors

(i) That similarly situated owners have long engaged in activity imports lack of common-law prohibition

(ii) That similarly situated owners are permitted to continue activity denied to claimant

d) ( must identify background principles of nuisance and property law that prohibit (’s uses, or otherwise compensate

4. Notes

a) Who is better suited to determine appropriate exercise of police power: leg. or ct.?

(1) Lucas seems to make more difficult legislature’s ability to investigate and determine new harms that regs. may regulate

(a) But Scalia doesn’t mean that state can still regulate: but must just pay

b) Has Scalia created an exception to per se takings?

(1) Rule that owner must be compensated when all economically viable use taken

(a) But previously no mention of nuisance exception

3. What constitutes just compensation

A. Almota Farmers Elevator & Warehouse v. Unites States (1972

1. Facts:

a) ( Almota had operated grain warehouse on land adjacent to and owned by railroad since 1919

(1) By 1967, lease had 7.5 yrs. left and ( had erected substantial improvements

b) In 1967, US instituted eminent domain proceeding by condemnation

2. Procedural posture:

a) Arguments centered on valuation of structures and appurtenances

(1) US argued legal rights theory: just compensation is fair mkt. value of legal rights possessed by ( through lease at time of taking

(a) No consideration of add’l value based on expectation that lease would be renewed

(i) Offered compensation for loss of use/occupancy of bldgs. only for remaining term of lease

(2) ( argued just compensation would be price willing buyer would pay in open mkt. for leasehold

(a) US offer of compensation wouldn’t match what open mkt. would bring

(i) Buyer would expect to have lease renewed and to continue to use improvements

(b) As US had no interest therein, ( had right to remove

(i) But scant salvage value compared to mkt. sale value on land

b) CA held for US

3. Holding: reversed 

a) 5th Amend.: private property can’t be taken without just compensation

(1) Just compensation: full monetary equivalent of property taken

(a) Owner to be put in same position monetarily as he’d have occupied if property not taken

(b) To determine monetary equivalence: concept of “market value”

(i) Mkt. value: Owner entitled to fair mkt. value at time of taking

(a) Normally ascertained by what willing buyer would pay on open mkt.

(2) No recognized interest in leasehold beyond term of lease but in improvements made

(a) Goes to what willing buyer would pay

b) CA failed to value improvements in place over their useful life

(1) Incl. possibility that lease might be renewed or that is might not

(2) In mkt., ( would not have sold leasehold with right to use facilities only for remaining term of lease, with ( retaining right to salvage facilities thereafter

(a) Recognized interest in accruing greatest profit and benefit from property

(3) Irrelevant that US could have bought fee and waited to take land until expiry of lease, such that value of improvements eroded because of loss of expectation of use over useful life

4. Notes

a) Expectation value: Ct. includes in evaluation

B. United States v. 564.54 Acres of Land, More or Less (1979)

1. Facts:

a) ( SE Synod of Lutheran Church operates three non-profit summer camps

b) In 1970, US initiated condemnation proceeding

(1) Before trial, US offered to pay $485,400 as fair mkt. value

(a) ( rejected and demanded $5.8 mil.: asserted cost of developing functionally equivalent substitute facilities

(i) Because substitutes subject to financially burdensome regs. from which existing camps exempt

2. Procedural posture:

3. Holding:

a) 5th Amend. just compensation

(1) Intent to place ( in as good a position as if property taken not given full and literal force

(a) Serious difficulties with determining worth of individual place on particular property as given time

(i) Thus Ct. employs objective std.: fair mkt. value of what willing buyer would pay

(2) Fair. mkt. value is fair balance between public’s need and owner’s loss

(a) Doesn’t necessarily compensate for all values owner may derive from property

(i) Thus, FMV doesn’t include special value arising from adaptability to particular use

(a) Value of property springs from subjective needs and attitudes

(ii) But most things have gen’l demand that gives them a transferable value that has an external validity such that it is a fair measure of public obligation to compensate

(a) Loss of non-transferable value is part of burden of citizenship

(i) Cf. to police power

(3) But there are situations where FMV is inappropriate

(a) Where mkt. value too difficult to determine or application would result in manifest injustice to owner or public

(i) Other stds. may be applied

b) Appropriate to take camps with only mkt. compensation

(1) Discernable mkt. value

(a) Must bear loss of non-transferable value: regs. exemptions

(b) That beneficial to community unimportant as to taking

4. Notes

a) Fair mkt. value: condemnee, public or private, has no right to more than mkt. value

(1) Not replacement value

(a) Unless mkt. value unascertainable

b) Excluded from FMV

(1) Going concern value

(2) Goodwill

(3) EXCEPT: temporary takings

c) Businesses

(1) Not entitled to recompense for loss of good will or going-concern value (advantages in acquiring operating business as compared to starting anew with land, bldgs., equipment)

(2) But some states have passed laws recompensing good will for businesses inextricably linked to particular location, where loss can’t be avoided by relocation

d) Partial takings

(1) Gov’t must pay diminution value of owner's remaining land where a portion is taken

(a) Plus cost of taking itself

4. What constitutes public use

A. Hawaii Housing Auth. v. Midkiff (1984)

1. Facts:

a) HI legislature found that state and fed. gov’t owned 49% of land; 72 private landowners owned 47%, with 18 holding more than 40% of this

(1) On Oahu, 22 owners owned 72.5%

(2) Consequence of feudal system, whereby island high chief held all land and reassigned it to subchiefs, who assigned to chiefs, all holding in trust for high chief

(a) No private ownership and Hawaiians resisted attempts by American and HI leaders to divided lands

b) HI legislature decided to compel break up of estates

(1) But owners resisted, claiming that fed. tax liabilities would be severe, which is why unsold

(2) Passed Land Reform Act of 1967: condemned residential tracts and transferred to lessees

(a) Intended to make sales involuntary to lessen liability

(i) Tenants on single-family lots can ask Housing Auth. to condemn property

(a) When 25 or tenants on ½ lots of tract request, HA authorized to hold public hearing to determine if appropriation will effectuate public purposes of Act

(b) HA sells titles to lessee-purchasers, lending up to 90% of money

c) HA held public hearing and detemriend that (’s lands would effectuate public interest

(1) But landowner and tenants failed to come to price in negotiations

(a) Landowner filed suit rather than comply with compulsory arbitration

2. Procedural posture:

3. Holding:

a) States have constitutional ability to exercise eminent domain to take land for public use

(1) Part of police power

(a) Legislature is main guardian of public needs to be served by social legislation

(i) Rationale relation: not reviewable by cts. except for extremely narrow review where no palpable use without reasonable foundation: without possibility

(a) Extremely deferential

(2) Public use can include subsequent transfer to private owners

b) Thus, HI’s Act constitutional exercise of authority to determine inequities in land dist.

4. Notes

B. Poletown Neighborhood Council v. City of Detroit (Mich. 1981)

1. Facts:

a) MI enacted Econ. Development Corps. Act, whereby land publicly condemned then sold to corps. to promote industry and commerce

b) GM approached Detroit to find suitable land for new factory to prevent GM from leaving MI, after decision to close two area line factories

2. Procedural posture:

a) Landowners challenged constitutionality of taking land under Act to give to GM, where GM had specified conveyances, for uncontrolled for-profit use

(1) City contended that public purpose is to create industrial site that will reduce unemployment

3. Holding:

a) Condemnation of land for public use is constitutional, regardless of incidental private gain

(1) But never for private use, regardless of incidental public gain

(2) Determination of public use is up to legislature: “well-nigh conclusive”

(a) Reversible by cts. only when determination is palpable and manifestly arbitrary and incorrect

b) Eminent domain properly used even though land given to GM

(1) Leg. made appropriate findings of benefits to public

4. Dissent:

a) GM directed city’s work, and city marched in lock-step to GM’s specifications

(1) No basis in law for corp. to direct city to take urban area

(a) Public benefit inextricably bound to ownership, development, use by one private corp.

5. Notes

C. City of Vicksburg v. Thomas (Miss. 1994)

1. Facts:

a) City enacted Urban Renewal Plan in April 1971, amended in 1993 to allow gambling

(1) Solicited proposals from public and corps. who wished to use part of City’s waterfront property for businesses, incl. gambling, approved by electorate in 1992

b) City entered K with Harrah’s for casino on land sold by city, and agreed to acquire private lands out of money escrowed from sale

(1) City wanted to take ( Thomas’s land, which would be turned over to Harrah’s without add’l compensation

(2) K didn’t specify proposed public or private use, but had 30-yr. reversionary clause

2. Procedural posture:

a) City sued landowner in eminent domain action

(1) Claimed unaware of Harrah’s purposes but that it would promote urban renewal

b) TC dismissed on (’s mot.: no public use, city failed to hold public bidding

3. Holding: affirmed

a) Necessity of taking is legislative question that cts. shouldn’t disturb absent fraud or abuse of discretion

(1) But whether there is a public use is jud. question without regard to leg. findings thereto

(a) Must be primary, direct, and public purpose for taking

b) TC didn’t err in dismissing, as main beneficiary of taking would be Harrah’s, which would have right to develop land to whim under zoning regs.

(1) City failed to adhere to public bidding process

4. Notes

VI. How do you make specific modifications to a landowner’s rights to exclude and to use and enjoy land?

1. Background

A. Terminology

1. Servitudes: land use agreements between private parties in residential and/or commercial contexts

a) Authorize non-owner to enter property for specific purpose

(1) E.g. right of way easement

b) Embody owner’s promise to do or not do some particular act on that property

(1) E.g. easement for light/air; promise to maintain fence

2. Types of servitudes

a) Profits (a prendre): rights to remove objects from someone else’s property

(1) Type of affirmative easement

b) Licenses: revocable permission to enter someone else’s property

(1) Two methods of granting: gen’ly at will of licensor

(a) Express

(b) Implied

(i) Cf. to adverse possession: permission is complete defense, whereas with IL no defense

(2) Two types

(a) Revocable licenses: 

(i) Permission granted by owner to allow entry temporarily and/or specific purposes

(ii) Limits

(a) Accommodation statute

(b) Reasonable entry

(b) Irrevocable: easements by estoppel

(i) Where licensor induces licensee to act in reasonable reliance upon license

c) Easements: limited right to use or control use of another’s property

(1) Irrevocable by grantor

(a) Gen’ly transferable

(b) Terminology

(i) Servient estate/tenement: property burdened by easement

(ii) Dominant estate/tenement: property benefited by easement

(2) Two types of use/control

(a) Affirmative: right to affirmatively do something

(b) Negative: right to restrict or control someone else’s property

(i) Limited to 3 types

(a) Light and air

(b) Lateral support

(c) Flow of stream

(3) Classes

(a) Appurtenant: easement attached to land ownership by whoever owns dominant estate

(i) E.g. right of way

(b) In gross: easements owned personally, not attached to land

(i) E.g., right of utility co. to lay cables

(4) Methods of creation

(a) Express: created by express agreement 

(i) Gen’ly must be in writing to be enforced

(b) By estoppel (irrevocable licenses)

(c) Implied

(i) By prior use

(ii) By necessity

(d) Prescriptive

d) Real covenants and equitable servitudes: promises made by owner to use or not use land in particular way

(1) Enforceable by and against succeeding owners of benefited and burdened land

(a) Strict rules for enforceability

(b) Remedies: distinction in covenant and servitudes

(2) Covenants v. easements

(a) Covenant: often used to create affirmative duty to do something on own land

(b) Easements: traditionally can’t be used to create affirmative duty to do something

B. Themes of servitudes

1. Formalities: required for creation and when excused

a) EXCEPTIONS to SOF

(1) Easements by implication
2. Ambiguities: how to interpret

a) Presumption; public policy

3. Servitudes that “run with the land”

a) Easement runs with the land when

(1) Any future owner of dominant estate is benefited

b) When will burden of easement run with land

(1) Easement in writing

(2) Grantor who created easement

2. Easements
A. Creation
1. Express
a) Formal requirements
(1) Writing
(a) Controlled by statute of frauds
(i) Adopted in all jsds.: requires writing to transfer interest in property
(a) Rationale: because of permanence of easements/licenses
(i) Evidence of intent/agreement
(ii) To resolve misunderstandings
(iii) Cautionary/deterrent function (Fuller)
(2) Rule against reserving an easement in a 3rd party
b) Substantive limitations on kinds of easements that can be created
(1) Limits on negative easements
(2) No affirmative easements to act on one’s own land
c) Running with the land
(1) Requirements for burden to run with land
(a) Writing
(b) Intent
(c) Notice
d) Effects Assocs. v. Cohen (1990)
(1) Facts:

(a) ( movie producer contracted with ( special effects co. to produce 7 shots for film

(i) ( dissatisfied with one shot and paid only ½ for that; refused rest

(a) Still used shot in film

(2) Procedural posture:

(a) DC initially dismissed suit as K dispute not arising under fed. law

(b) CA reversed and remanded: ( could pursue as copyright infringement instead of K

(c) DC on remand granted summ. J. to (
(i) ( had granted ( implied license

(3) Holding:

(a) Transfer of copyright ownership: copyright owner has exclusive right to “use” work

(i) Can sell or license: expressly

(a) But must be in writing: not unduly burdensome and sensible req.

(ii) Works-for-hire: expressly

(a) Non-employee: copyright with non-employee contributor to film, etc.

(i) Unless written K to contrary

(b) Non-exclusive licenses: narrow exception to writing req.

(i) May be granted orally or implied from conduct

(a) Incl. producing a work-for-hire and turning it over to ( with knowledge that ( intended to reproduce and distribute

(c) Analysis

(i)  ( is clearly copyright owner

(a) Ct. rejected (’s argument that moviemakers be exempt from writing requirement because of custom in trade: “do lunch, not KK”

(ii) ( granted ( implied license

(a) But has only given up right to sue for infringement

(i) Can still sue for breach, plus license, sell rights

(4) Notes
2. Estoppel
a) Holbrook v. Taylor (Ky. 1976)
(1) Facts:

(a) ( allowed roadway to be built on property in 1944, by mining co. that paid royalties, until co. went out of business

(i) Later used by tenant, until tenant house burnt in 1961

(b) ( purchased land adjacent to (, built house via roadway, in 1964-65

(c) ( presented writing to (
(i) Sued for right to use roadway under easement and estoppel

(2) Procedural posture:

(a) TC found no right to easement: no adversity, continuity, or uninterrupted use

(3) Holding:

(a) Easement by estoppel: irrevocable license

(i) Revocable license of entry plus license to improve plus improvements made in reliance upon license

(a) License to improve: erect structures, etc.

(ii) Licensee presumed to know that license to enter is revocable and improvements made are at own risk

(a) Until license granted to improve property

(b) ( had used the roadway for several years, incl. to haul material with which to build house, with frequent use and improvements thereafter

(4) Notes
(a) What should ( have done?
(i) Secured easement with purchase of land in 1964-65
(a) Writing signed by (
(ii) Burden must run with land: manifestation of (’s intent to bind transferees (subsequent owners)
3. Implication from prior use and necessity
a) Easements by implication: implied from prior use: quasi-easements
(1) Where owner divides property, selling one parcel and retaining other

(a) Usually rights of way for people or vehicles

(b) Two types

(i) Easement by reservation: seller retains easement

(ii) Easement by grant: seller grants buyer an easement

(2) Elements for grant

(a) Common ownership

(b) One parcel previously used for benefit of other

(i) Continuous

(ii) Visible

(c) Reasonably necessary use: most litigated element

(i) Gen’ly not absolute necessity

b) Granite Props. Ltd. P’ship v. Manns (Ill. 1987): prior use
(1) Facts:

(2) Procedural posture:

(3) Holding: affirmed

(a) Two types of implied easements

(i) By necessity: usu. when owner conveys an inner portion of land, surrounded entirely by that owner’s or stranger’s lands, or owner retains inner portion himself

(ii) By pre-existing use: quasi-easement: where owner of tract or adjoining parcels employs part of land so that one portion derives an apparent, continuous, and permanent benefit/advantage from incidental use upon another, and later conveys to another the other parcel

(a) Automatically retained by prior owner even where not explicitly put into conveyance

(b) Established by 3 elements

(i) Common ownership of claimed dominant and servient parcels and subsequent conveyance separating that ownership

(ii) Common owner apparently, obviously, continuously, and permanently used part of entire parcel for benefit of another part, prior to conveyance

(iii) Claimed easement is necessary and beneficial to enjoyment of parcel conveyed or retained

(b) Implied easements are inferred as intention of parties

(i) Inference from circumstances surrounding conveyance

(a) To represent what parties would have done had they thought about or bothered to put into words such intent

(i) Pre-existing use: proof of prior use is evidence: presumption that grantor and grantee would have intended to continue known important or necessary use that was continuous and permanent

(ii) Necessity: proof of necessity alone provides inference: need no proof of prior use

(b) Rest. Prop. § 474: 8 important circumstances from which inference of intention may be drawn

(i) Whether claimant is conveyor or conveyee: grantor should not be allowed to derogate from grant (without necessity)

(ii) Terms of conveyance

(iii) Consideration given for conveyance

(iv) Whether the claim is made against a simultaneous conveyee

(v) Extent of necessity of easement to claimant

(vi) Whether reciprocal benefits result to conveyor/ee

(vii) Manner in which land was used prior to conveyance

(viii) Extent to which prior use was or might have been known to parties

(ii) Necessity

(a) Degree required to be shown is greater for grantor than grantee

(b) Degree of necessity decreases with showing of prior use

(i) Reasonable necessity instead of unqualified necessity

(ii) Highly convenient

(4) Notes
c) Easements by necessity

(1) Where sold parcel of land is “landlocked”

(a) Underlying policies: presumption that grantor implicitly conveys or reserves whatever is necessary to put property to beneficial use, despite omission of express term

(i) To effectuate intent of parties

(ii) To promote efficient utilization of property

(b) Gen’ly policies in harmony

(i) But what if policies conflict: cts. are split

(a) Maj.: ultimate purpose of rule is to effectuate intent of grantor

(i) See Rest. Prop. (Servitudes) § 2.15

(b) Min.: policy underlying easement by necessity applies regardless of parties’ intent

(i) Doctrine is rule designed to regulate real estate transactions to prevent parties from voluntarily excluding parcels from access to public hwy.

(2) Statutory regulation of landlocked parcels: some states statutorily allow landlocked owners to obtain easement by application to public agency and payment of compensation to servient owner

d) Finn v. Williams (Ill. 1941): by necessity

(1) Facts:

(a) Williams owned 140 acres by late 19th C.

(i) Conveyed 40 acres in 1895 to Bacon

(a) Bacon conveyed to Finns in 1937

(ii) ( Mrs. Williams inherits 100 acres

(b) ( closed road to hwy. over which (( took livestock to mkt.: only access

(i) Had used path over stranger’s land, but that had been lost

(a) No other route: forced to walk ¾ mi. with whatever could carry

(2) Procedural posture:

(3) Holding:

(a) Absolute necessity: no flexibility as with necessity element of prior use

(b) Where owner conveys parcel that has no outlet except over owner’s remaining or stranger’s lands, there exists a way be necessity over owner’s remaining lands

(i) Where there had been common ownership—unity of title—of parcel and owner’s lands, right of way may lay dormant through transfers of titles

(4) Notes
B. Appurtenant v. in gross
1. Issue whether easement runs with the land
a) Two types
(1) Appurtenant: runs with land
(a) Can’t be severed from land: automatically transferred with transfer of dominant estate
(2) In gross: doesn’t run with land, but with person: no dominant estate; only servient estate
(a) Most common: utility lines
(b) Two types
(i) Personal: right to do something on someone’s property (pick berries, bike across, fish)
(ii) Commercial: assignable
(a) Exclusive: divisible
(b) Non-exclusive: non-divisible
b) Test: 
(1) Intent of grantor: primary criterion
(a) Ambiguity
(i) If easement is useful separate from land, cts. often interpret as in gross
(ii) If easement has little or no utility away from land and is useful to anyone who owns adjacent land, cts. often interpret as appurtenant
(2) Preference for appurtenance: presumption
c) Transferability
(1) Appurtenant: transferable by definition
(2) In gross
(a) Traditionally, not transferable
(b) Modern, gen’ly held to be transferable, esp. if commercial in nature
2. Green v. Lupo (Wash. Ct. App. 1982)
a) Facts:

(1) (( Greens sold northern parcel to (( on installment plan

(a) In return for deed release for part of ((’ parcel, (( agreed to small easement on southern part of ((’ parcel to (( upon transfer: writing in conformity with statute

(2) (( developed part of parcel as mobile home park

(a) (( upset that residents used easement to run motorcycles

(3) Upon paying off K and receiving title, (( refused to honor easement agreement

b) Procedural posture:

(1) (( sued for specific performance

(2) TC decreed that easement was in gross, not appurtenant: (( alone had right to use easement for in-/egress, but no motorcycles

c) Holding: reversed and remanded

(1) Duty of ct. in construing instrument creating easement to ascertain intent of parties

(a) Determined by proper construction of language

(i) Where ambiguous, other matters may be considered: parol evidence

(a) Situation of property and parties; surrounding circumstances; practical construction by conduct

(2) Agreement was ambiguous

(a) Language

(i) Specifically granted to ((
(ii) But for purposes of ingress and egress: access to land

(b) Preference for appurtenant

(i) Therefore, interpreted as running with land because of emphasis on purposes

d) Notes
C. Scope
1. Scope: activities contemplated by grantor
a) Three issues
(1) Whether use is of a kind contemplated
(2) Whether use is so heavy that it constitutes an unreasonable burden on servient estate not contemplated
(3) Whether easement can be subdivided
b) Kinds of uses
(1) Any reasonable purpose
c) Unreasonable additional burden
(1) Depends on grantor’s intent: what was contemplated at time of grant
(a) If intent is ambiguous, cts. must balance interests of grantee in freedom to develop property against interests of grantor in security from having property overly burdened in manner they didn’t or shouldn’t have to anticipate
d) Divisibility or apportionability
(1) Divisibility (by grantee): easements appurtenant

(a) Easements benefit entire dominant estate: divisible amongst all subsequent owners or tract or parcel

(2) Apportionability (by grantee): easements in gross

(a) Non-exclusive: grantor reserves for himself right to use easement in conjunction with grantee

(i) Non-apportionable: grantor has right to sell further rights so long as no interference with existing easement

(a) Cts. presume that grantor would want to retain right to obtain economic benefits of any future easements

(b) Exclusive: grantor has no right to use easement in conjunction with grantee

(i) Apportionable: since grantor has no right to grant other easements, grantee isn’t interfering with any rights grantor might have to sell or lease use of easements to others

2. Cox v. Glenbrook Co. (Nev. 1962)
a) Facts:

(1) Property owned by (( Cox and Detrick neighbored Glenbrook resort

(a) (( wanted to develop land into single-home parcels

(i) Land had been owned by Quill

(a) Quill bought easement from Glenbrook for $10: single lane, rough back road to Quill’s property

(i) Appurtenant: to all heirs and assigns

(b) Quill’s administratrix sold to 2nd party who sold to ((
(b) Quill easement was sole ingress and egress to ((’ property

b) Procedural posture:

(1) (( sued and (( cross-claimed for declaratory relief as to scope and extent of easement

(2) TC restricted easement: to use at time originally granted—single-family home bordering conservative resort; to use of roads as presently constructed or as Glenbrook would develop them; proposed use for 40-60 single-family homes would be illegal and unjustified burden on Glenbrook

c) Holding: reversed and remanded

(1) Three restrictions

(a) Restricting use to single family and guests undermines appurtenance

(i) Appurtenance runs with land to all assigns who possess entire tract or parcels thereof

(a) Unless otherwise provided for in conveyance, appurtenance transfers ownership

(b) Grantee may prepare, maintain, improve, or repair easement in manner and extent reasonably calculated to promote purposes for which it was created

(i) But not so as to create undue burden or unwarranted interference with servient estate and independent rights of others

(c) Determination of undue burden upon servient estate depends on factual evidence

(2) Held,

(a) Easement is appurtenant and transferred to all subsequent parcel owners

(b) Owners may improve and repair in manner reasonably calculated to promote creationary purposes

(i) But only to original borders of road because that was original limitation and where no undue burden placed upon servient estate or unwarranted interference with independent rights of others who have similar right

(c) Easement is restricted to borders as originally granted

(d) Owner of servient estate has right to relocate easement at own expense

d) Notes
3. Henley v. Continental Cablevision of St. Louis County, Inc. (Mo. Ct. App. 1985)
a) Facts:

(1) In 1922, trustees of subdivision granted easement in gross to utility co.

(a) Utility co. subsequently licensed to other utilities, eventually falling to Δ Cablevision, which took over electrical lines and added cable coaxial cable

(2) Π trustees sued to enjoin Δ from using easement: to remove cables

(a) To compel renegotiation of easement as to cable line

b) Procedural posture:

c) Holding:

(1) Δ has the right to lay cable lines among its other cables

(a) Easement is exclusive

(i) Grantor never contemplated using easement for similar services: couldn’t enjoy rights (no authority)

(ii) Grantee allowed to apportion

d) Notes
D. Termination
3. Promises enforceable as real covenants and equitable servitudes
A. Real covenants v. equitable servitudes
1. Both are promises made by landowners to use or not use own land in particular way

a) Enforceable by and against succeeding owners of benefited (dominant) and burdened (servient) estates

b) Distinction between real covenant and equitable servitudes: both are similar

(1) Except for remedy under each doctrine and doctrinal requirements for each

(a) Traditionally

(i) RC: remedy for breach is damages (law)

(ii) ES: injunctive relief (equity)

2. Covenants

a) Covenants v. easements

(1) Covenants: often used to create affirmative duty to do something on own land

(2) Easements: traditionally can’t create affirmative duty on one’s own land

(a) Affirmative duty to do something on someone else’s land

(b) Negative duty on one’s own land

b) Real covenant

(1) Elements: 5 in order to be binding on successors (to run with land) (cf. appurtenant easements: 1st 3 requirements are same)

(a) Writing in original documents, incl. as part of lease or deed, declaration or plat
(b) Owner of burdened parcel has notice of restriction at time of purchase

(i) Actual, inquiry, or constructive

(c) Grantor intended restriction to run with land on both sides

(i) Binding future owners of servient estate and benefiting future owners of dominant

(ii) Implicit or explicit

(a) But some cts. require explicit

(d) Restriction “touches and concerns” both estates

(e) Privity of estate

(i) Horizontal: between original covenanting parties

(ii) Vertical: between original parties and succeeding owners

c) Equitable servitude Elements: relaxes some of strict, formal requirements necessary to enforce RC: doesn’t require privity of estate

(1) Writing in original documents, incl. as part of lease or deed, declaration or plat
(2) Owner of burdened parcel has notice of restriction at time of purchase

(a) Actual, inquiry, or constructive

(3) Grantor intended restriction to run with land on both sides

(a) Binding future owners of servient estate and benefiting future owners of dominant

(4) Restriction “touches and concerns” both estates

d) Requirements are modified by doctrine of implied reciprocal servitudes

3. Defining elements

a) Touch and concern

(1) Two part analysis

(a) Requires covenant to have something to do with use of land or to be connected with enjoyment of land

(b) Requires covenant to affect mkt. value of land or to “affect the quality, value, or mode of enjoying” the land

(2) Types of promises that do touch and concern

(a) Promise for promisor to do something physical in relation to land

(i) E.g., to build wall, repair property

(b) Covenant not to build certain type of structure

(i) E.g., multi-family structure; use land for residential purpose

(3) Types of promises that may not touch and concern

(a) Historically, promise to pay money

(i) Except homeowners’ association dues

(b) Restricting type of business on land

b) Privity of estate: connotes relationship between parties

(1) Parties were in some sort of relationship with respect to land

(a) Horizontal: relationship between original covenanting parties

(i) Majority rule:

(a) (1) Original covenanting parties must be in either:

(i) Buyer/seller relationship (maj. US)

(ii) Lessor/lessee relationship (required in England)

(iii) Mutual easements (used in MA): grantor/grantee must have appurtenant easement relationship)

(b) (2) Covenant must be contained in documents creating relationship

(ii) Agreements between neighbors or grantors that aren’t part of simultaneous conveyance of requisite property right (lease, sale, easement) don’t constitute horizontal privity

(a) I.e., if two neighbors agree to covenant, without conveyance, there is no privity; nor where grantor seeks to impose covenant subsequent to sale

(b) Vertical: relationship between original covenanting party and successor in interest or subsequent owner of parcel

(i) Rule: original covenanting party must convey full and entire property rights in burdened estate to transferee

(a) E.g., no vertical privity in lease, life estate (lasts for lifetime of transferee)

(ii) Modern: relaxed privity: allows lease and life estates

(a) Adopted in equitable servitudes law

(2) For burden to run with land

(a) Original parties must have been in horizontal privity

(b) On side of burdened estate, parties must be in vertical privity

B. Basic requirements and concepts
1. Whitinsville Plaza v. Kotseas (Mass. 1979)
a) Facts:

(1) Δ Kotseas in 1968 conveyed to Π’s subsidiary Trust parcel of land, with reciprocal covenant

(a) Δ promised to not use retained land to compete with contemplated discount store on Π’s parcel

(i) But covenant permitted Δ to open drug store

(ii) Covenant recited that it ran with land, biding on all heirs/assigns

(2) In 1975, subsidiary transferred to Π deed for land, incl. notice of covenant

(3) Δ leased portion of land to co-Δ CVS, for use as discount store and pharmacy

b) Procedural posture:

(1) Π sued Δ Kotseas for injunction prohibiting CVS from using land and for damages; or in alternative, declarative relief that Π no longer bound by anti-competitive covenant

c) Holding:

(1) 4 of 5 elements present: writing, intent, notice, privity

(a) Issue whether benefit and burden in covenant not to compete touch and concern parcel

(2) Touch and concern

(a) Traditionally, non-compete covenant didn’t run with land

(i) Norcross v. James (Mass. 1885) (Holmes): followed in subsequent decisions

(a) Distinction between promises resembling warranties of title and those resembling grants of easements

(i) Warranty-like: ran with estate to covenantee’s grantee, but enforceable only against covenantor

(ii) Easement-like: ran with land in favor of and against all subsequent owners

(b) Touch and concern: “direct physical advantage in the occupation of the dominant estate”: to make use or occupation more convenient

(ii) But Norcross is outdated (considering policy justifications)

(a) Holmes was likely concerned with preventing monopolies such that he refused to countenance non-compete covenants: analysis overlooks purpose of all such covenants: to enhance mkt. value of promisee’s land

(b) Ct. had restricted precedent, set up to overrule in right case

(3) Held, that reasonable non-compete covenants may run with the land where they serve to facilitate orderly and harmonious commercial development: must be reasonable and conform to elements of real covenants

(a) Majority rule: propounded in Rest. Prop. § 539 cmt. k

d) Notes
(1) Privity and notice
(a) Horizontal: MA has unusual rule that parties must have mutual easements
(i) Burdened side: Kotseas
(ii) Benefited side: Trust
(b) Vertical: covenantor must not retain any interest in benefited parcel
(i) Burdened: Kotseas to CVS: lease
(a) CVS not in vertical privity with Kotseas
(i) Kotseas retains interest
(ii) Therefore, Π may not seek damages against CVS: only injunctive relief
(b) CVS must have notice: actual, constructive, inquiry
(i) Π claimed CVS had actual
(ii) Benefited: Trust to Plaza: sale
(2) Parties to action: to have standing
(a) ΠΠ
(i) Plaza is proper Π: vertical privity with Trust
(ii) Trust: not proper Π: gave up all rights to Plaza
(b) ΔΔ

(i) Kotseas: Π may seek damages and injunction

(a) Proper privity between Trust

(b) Kotseas retains interest

(ii) CVS: Π may seek only injunctive relief

(a) No vertical privity: equitable servitude, not covenant

2. Tulk v. Moxhay (Chan. 1848)

a) Facts:

(1) Π conveyed to Elms Leicester Square and several houses around

(a) Covenant that Elms and all successors must maintain square without construction

(b) Parcel was conveyed several times, eventually to Δ, who admitted he had notice of covenant even though not in own deed

(2) Δ sought to develop square

(a) Π, who retained several homes around square, sued to enjoin Δ’s construction

b) Procedural posture:

c) Holding:

d) Notes

C. Subdivisions: implied reciprocal servitudes
1. Background
a) Subdivisions provide special problem with servitudes
2. Hypos
a) 1: O owns, develops 5 lots, which he sells to A-E

(1) Contract 1: A: O retains 4 other lots

(a) Two covenants

(i) Grantee covenants: A covenants residential use

(ii) Grantor covenants: O covenants residential use on retained land 

(a) Retained land: remaining 4 lots

(2) Contract 2: B 

(a) O doesn’t mention covenant

(i) B plans commercial use

(a) Is O’s covenant in 1st K binding on B

(i) Issue whether B has notice of O’s promise to A

(b) Notice

(i) Covenant only in O’s deed to A

(a) Actual or inquiry notice won’t avail

(ii) Issue as to constructive notice

b) 2: O owns, develops 5 lots, sells 4 with grantee covenants only

(1) O sells 5th lot to D without mentioning covenants

3. Sanborn v. McLean (Mich. 1925)
a) Facts:

(1) McLaughlin owned and developed 91 lots

(a) Sold with covenants: platted with restrictions

(i) Minimum cost of house

(ii) Residences only with set-back requirements

(b) 1st deeded out 10 lots and retained 87

(i) Each of 10 with residential restrictions: grantee covenants

(c) Then deeded out several more lots, with same grantee covenants, eventually 53

(2) Lot 86 deeded, eventually to Δ McLean, without any covenant

(a) Δ McLean owned lot fronting on high-grade residential avenue, with back area on alley

(i) Δ sought to built gas station on rear of lot: in middle of residential-only subdivision

(3) Neighboring landowner sued to enjoin

b) Procedural posture:

(1) Judgment for Π

c) Holding: affirmed

(1) Reciprocal negative easement: 

(a) If owner of 2+ lots sells one with restrictions that benefit retained land, the servitude becomes mutual

(i) Seller (owner of retained lot) can do nothing forbidden to buyer

(a) Implied reciprocal negative easement that runs with land

(b) Runs with land: until expiry of servitudes or events work their destruction

(i) Operative upon anyone with notice

(ii) Enforceable by anyone who is benefited by restriction who has notice

(2) Elements

(a) Common owner

(b) Common plan or scheme

(i) Substantial conformity of others in subdivision to restrictions; or

(ii) Presence of restrictions in most deeds; or

(iii) Recorded plat; or

(iv) Recorded declaration

(c) Notice: actual, inquiry, constructive

d) Notes
D. Terminating covenants and equitable servitudes

1. Changed conditions

a) El Di, Inc. v. Town of Bethany Beach (Del. 1984)

(1) Facts:

(a) Bethany Beach established ca. 1900 as residential, dry cottage community

(i) Founders restricted sale of alcohol on all lots: but not on all lots

(a) But upon incorp. in 1909, original covenanted lots comprised only 15% of acreage

(i) Even within historic, covenanted zone, commercial development occurred

(b) Town established central commercial dist. located in old-town section

(c) Δ El Di purchased Holiday House in 1969, located within CCD

(i) In 1981, applied for and was granted liquor license; began to sell

(a) Reaction to BYOB policy: to better control consumption

(b) Several other bars, restaurants that served alcohol located within several miles

(2) Procedural posture:

(a) Ct. Chancery granted Π permanent injunction

(i) Rejected Δ’s arguments

(a) Changed conditions: town remained quiet, family resort

(b) Covenant invalid by acquiescence in BYOB: not sale

(3) Holding: reversed

(a) A restrictive covenant is unenforceable where a fundamental change has occurred in the intended character of the neighborhood that renders the benefits underlying the covenant incapable of enjoyment

(i) Town had changed so much over the century that no longer retained small, church-oriented resort community

(4) Notes:

(a) Changed conditions: covenants unenforceable where conditions have changed so drastically that enforcement will be of no substantial benefit to dominant estate (Rest. Prop. § 564)

(i) Be so radical as to defeat essential purpose of covenant or render valueless to parties

(b) Invoking changed conditions

(i) Within restricted zone

(ii) Without restricted zone: 

2. Relative hardship

3. Other equitable defenses

a) Acquiescence, abandonment, or unclean hands

b) Estoppel

c) Laches

d) Marketable title acts

e) Other ways to terminate covenants

(1) Language in instrument

(2) Merger

(3) Release

(4) Prescription

VII. How do you split up the right to possession over time?
1. System of estates and future interest

A. Background

1. Historical background: from feudalism to the market

a) Feudal hierarchy

b) Free tenures

(1) Tenures and services

(a) Military tenure

(b) Religious tenure

(c) Economic tenure

(2) Feudal incidents

(a) Homage and fealty

(b) Aids

(c) Relief

(d) Wardship and marriage

(e) Escheat and forfeiture

c) Unfree tenures

d) Growth of the fee simple

(1) Inheritability

(2) Alienability

e) Avoiding feudal incidents

f) Perpetual conflict between the generations: dead hand control and alienability

2. Historical categories of current significance

a) Freehold and non-freehold interests

(1) Most basic form of regulating division of property limits the number of ways in which current and future interests may be divided

(a) Estates: particular ways of dividing interests over time

(i) Most basic divisions in types of present interests is distinction between freehold and non-freehold interests

(a) Non-freehold: those interests associated with landlord-tenant relationship

(b) Freehold: all other ownership interests

(ii) Distinction developed from medieval categorization of property interests

(a) Between those whose owners had right to bring real actions to protect their interests in royal cts. and those who had no rights and were relegated to manorial cts.

b) Legal and equitable interests: executory interests and the development of trusts

(1) Trusts: settlor or trustor conveys property to the trustee for the benefit of the beneficiary

(a) Both real and personal property can be used to create a trust

(b) May be created inter vivos or in will

(i) Two types of documents

(a) Declaration of trust: grantor appoints himself trustee

(b) Deed of trust: legal title transferred to another as trustee

(2) Origins

(a) Equity cts. in England: law cts. didn’t recognize trusts

(i) Law cts.: would adjudicate trustee to be fee owner of property

(ii) Equity

(a) Trustee: said to have legal title to property

(b) Beneficiary: said to hold equitable or beneficial title

(i) Chancery would enforce settlor’s will by requiring trustee to use property for benefit of beneficiary

(b) Before 1536, cts. didn’t allow owners to condition new freehold interests on events that could effectively cut off interest before its natural termination date

(i) Fee simple determinable: interest in grantee

(a) Conveyance could end (determine) on violation of a condition, reverting to grantor

(ii) Possibility of reverter: interest in grantor

(a) Property might never revert back to grantor

(iii) Executory interest: contingent future interest in 3rd party that would divest or cut short and interest in either grantor or prior grantee

(a) Shifting executory interest: interest in 3rd party

(i) So called because, if valid, would shift title from grantee to 3rd party

(ii) Conveyance to 3rd party invalid

(b) Springing executory interest: grantor can’t convey property to 3rd party in future

(i) So called because interest “springs” from grantor, divesting grantor at some future point

(ii) Interest void because prior to advent of recording statutes, land had to be conveyed in ceremony “livery of seisin”: no one to whom present interest could be given

(iv) Life estate: grantor could convey to 1st grantee and to 2nd grantee upon natural termination of prior estate (death of 1st grantee)

(a) 1st grantee’s life estate is valid interest

(b) 2nd grantee’s “remainder” also valid

(v) Examples: O conveys to A on condition that property always used for church purposes

(a) If A violates condition, property reverts to O or heirs (FSD)

(b) If A never violates, O or heirs never regains title (POR)

(c) But O can’t convey to B after conveying to A (ShEI)

(i) Void because cuts short A’s interest

(d) But O can’t convey to B upon B’s graduation (SpEI)

(e) O could convey to A on condition that upon A’s death, property would go to B (LE)

(c) Property owners tried to get around rules prohibiting shifting and springing EIs

(i) Use: device to circumvent equity rules

(ii) Grantors would convey to 3rd party grantees

(a) O would convey to A and heirs to hold to use of B

(i) At law: O had conveyed fee simple interest to A: nothing remained to convey to B

(ii) At equity: use enforced on grounds that unconscionable not to require A to use land as O intended

(b) B would be cestui que use (one for whom the benefit of grant was made)

(i) Equity cts. would order A to manage property for benefit of B

(iii) Grantors used uses to evade rules of primogeniture, prohibition on devising real property by will, and prohibition on executory interests

(a) O would grant property to X and heir to the use of O during O’s life and then to such persons as O would appoint by will

(i) Allowed O to evade inheritance laws and enabled grantor to avoid feudal incidents, as devisees would take by purchase from O rather than by descent or inheritance

(d) In 1536, Henry VIII abolished the use by the Statute of Uses: to restore feudal revenues

(i) Provided that uses be executed: implemented such that title would shift to person for whom property held in use

(a) Legal recognition of shifting and springing executory interests: fee simples

(ii) But statute again made it impossible to leave land by will

(a) Law cts. wouldn’t recognize wills of real property and uses effectively abolished

(b) In 1540, Parliament passed Statute of Wills: authorized owners to devise real property by will

(iii) Law and equity cts. construed statute narrowly: evading devices

(a) Active mgmt: allowed grantors to circumvent by device of placing duties of “active mgmt” on trustee

(b) Use on a use: O grants to X and his heirs to use of A and his heirs to use of B and his heirs

(i) Statute construed to execute 1st use, giving A title, but not 2nd, giving B beneficial ownership

(3) Devices led to modern law of trusts

(a) All freehold property interests can be created in both law and equity

(i) O can create legal life estate in A by granting property to A for life, then to B

(ii) O can create equitable life estate in A by granting property to X in trust for A for life, then to B

3. Servitudes v. estates in land/future interests

a) Easements and covenants: used to control what is done with real property in the future

(1) Remedy for violation: injunction, damages

b) Future interests: used to control who will own real property by defining ways to divide up property interests over time

(1) Remedy: forfeiture of ownership

B. Future interests: division of ownership over time

1. Background

a) Two ways to own land

(1) Concurrently: joint possessors who work out use amongst themselves

(2) Over time: present owner and future owner who will take over from present owner in specified circumstances

(a) Present estate holder: right to possess property while rights last

(b) Future interest holder: will obtain right to possess when and if present interest terminates

2. Present and future interests

a) Grantor specifies circumstances

(1) No control over circumstances

(a) E.g. O conveys property to A, providing that at A’s death will go to B

(b) No direct control over what A does with property

(i) But often indirect control: e.g. to keep property in family

(2) Control over circumstances

(a) E.g. O will convey property to A so long as used residentially; otherwise reverts to O

(b) Circumstance can act as sanction upon A

b) Creation of present and future interests: sale, lease, will, or trust

(1) Sale: seller creates future interest in deed

(2) Lease: landlord or lessor creates future interest orally or in written lease because property reverts to landlord upon expiry of term

(3) Will: testator may create future interest by devising or bequeathing in will

(a) Devising: act of leaving real property by will to beneficiary

(b) Bequeathing: act of leaving personal property

(c) Contrast intestacy: dying without valid will

(i) Controlled by state intestacy statutes

(a) Recipients are heirs

(4) Trust: settlor may create future interest in trust document

(a) Trust: property arrangement where ownership rights controlled by trustee for benefit of beneficiary

c) Future interests

(1) Exist the moment created

(a) Establishment: two categories

(i) Certain to come into existence

(ii) Contingent on events that may or may not happen

(b) But future owner has no right to possess until occurrence of triggering event

(i) O to A for life, the to B

(a) B has future interest at moment of grant

(b) B’s interest doesn’t become possessory until A dies

(2) Legal issues

(a) Whether FI is enforceable: does grantor have power to crate type of future interest she’s trying to create

(i) Future interest may be void for public policy reasons; unreasonable restraint on alienation; restraints on marriage; etc.

(ii) If not enforceable by a particular person, may be enforceable by 3rd party

(b) If so, 

(i) Whether condition triggering FI has been violated or has occurred

(ii) Whether grantor has used proper terminology

(c) If not, 

(i) Whether current owner owns entirely free of restriction or whether reserved FI remains in grantor

(ii) Whether FI should be revised, and how

3. Law of FI allows owners to control to some degree who owns property in future and what they do with it

a) But raises certain problems

(1) Problem of the dead hand

(a) Arises because owners seek to control who owns property long after they die

(i) Benefits: may promote owners’ interests and enhance alienability

(ii) Detriment: limits what owners may do with their property, interfering with freedom of future owners

(a) Undermines autonomy of future owners and efficient use/transfer of property

(b) If left uncontrolled by legal system, could eventually clog mkt. with restrictions

(i) Archaic restrictions may be removed by contract in which beneficiaries of restraints on use or alienation give up rights

(a) But transaction costs may be prohibitive: esp. if many persons affected by restraint

(ii) Legal system needs to balance relative interests of prior and current or current and future owners

(a) Rigid enforcement of restrictions imposed long ago can prevent property from being most efficiently used as social circumstances and needs change

(2) Hierarchy: use of FI to impose restraints and conditions on property that may interfere with efficient mkt.

(a) Possibility that by imposing restraints on alienation and use, owners will have wanted or unwanted effect of concentrating ownership in the hands of certain groups to the exclusion of others

(i) Without regulation, more land would be taken out of the market and classes would develop (racial, landowning, etc.)

(ii) E.g., fee tail: O to A and the heirs of his body: dynastic

(b) US law very concerned with interference with wide dispersal of property and robust mkt. in property

C. The estates system

1. Three estates

a) Fee simple

b) Life estate

c) Leasehold

2. Fee simple interests

a) Fee simple (absolute): property ownership without an associated future interest

(1) Fee simple interest owner has present right to possess and use, to sell or give away, and to devise by will or leave to heirs

(a) No other individual has any presently identifiable legal right to obtain ownership in future

(i) Future owners include potential buyers, grantees by gift, beneficiaries of trust, devisees or heirs

(b) Estate begins at present and extends to indefinite future

(2) Conveying

(a) Conveyance can be accomplished thus:

(i) O to A

(ii) O to A and his heirs: doesn’t mean heirs get property

(a) “A”: words of purchase: identifies who owns property

(b) “And his heirs”: words of limitation: describes kind of estate owned by A (fee simple)

(i) Indicates fee simple interest in A: gives heirs no interests

(iii) O to A in fee simple

(b) Currently, owners presumed to convey entire interest in property unless conveyance states otherwise

b) Defeasible fees

(1) Present freehold interests: divided mainly into interests held for life and those held until the occurrence of some stated event (other than owner’s death)

(a) Defeasible fees: interests that terminate upon occurrence of specified event (other than death of current owner)

(i) Associated FI may be in:

(a) Grantor

(b) 3rd party

(ii) Associated FI may become possessory:

(a) Automatically

(b) Only if FI holder chooses to assert rights

(2) Classifications

(a) Three types

(i) Fee simple determinable

(ii) Fee simple subject to condition subsequent

(iii) Fee simple subject to an executory limitation

(b) Categories: relate to two crucial distinctions

(i) Whether future interest is in grantor or 3rd party

(ii) Whether FI becomes possessory automatically when stated event occurs or only if future interest holder chooses to assert rights

(3) When the future interest belongs to the grantor: two kinds creatable

(a) Automatic transfer: possibility of reverter

(i) Where FI reverts automatically to grantor upon occurrence of stated event

(a) Fee simple determinable: present interest in A

(b) Possibility of reverter: future interest in O

(ii) Conveying: any language denoting that ownership is limited to time period during which certain conditions are met gen’ly interpreted as automatically transferring

(a) O to A so long as used for XYZ (e.g. residential use)

(b) O to A while used to XYZ

(c) O to A during XYZ

(d) O to A unless used for XYZ

(e) O to A so long as for XYZ; otherwise, reverts automatically to O

(b) Transfer upon grantor’s assertion of property rights: right of entry

(i) Grantor may choose to retain for himself or heirs the right to decide at time condition is violated whether to retain property

(a) Fee simple subject to a condition subsequent: present interest in A

(b) Right of (re-) entry (power of termination): future interest in O

(ii) Conveying

(a) O to A on condition that property used for XYZ; otherwise, O shall have right of entry

(b) O to A, but if used for XYZ, O shall have right of entry

(iii) If condition violated, A retains ownership until O asserts right to repossess

(c) Traditionally, neither interest transferable: too insubstantial as not vested

(i) But now majority of states recognize future interests as alienable, devisable, and inheritable

(d) Distinguishing the two interests

(i) Traditionally, upon violation as to POR, statute of limitations (for adverse possession) began running immediately

(a) But as to ROE, SOL might never run: unless ROE asserted

(ii) Modern approach: treats both similarly under 1 of 2 theories

(a) Doctrine of laches: to prevent holder of ROE from waiting too long to assert right

(i) Laches: prevents recovery when unreasonable delay unfairly prejudices another

(ii) Policy: inappropriate for grantee who has violated condition to face perpetual possibility of claim: gen’ly SOL starts as soon as condition violated

(4) When the future interest belongs to a 3rd party

(a) Only 1 type: transfer occurs automatically upon occurrence of event

(i) Fee simple subject to executory limitation: present interest in A

(ii) Executory interest: future interest in 3rd party B

(b) Conveying

(i) O to A so long as used for XYZ, then to B

(c) Executory interests: subject to rule against perpetuities

3. Life estates

a) Reversions and remainders

(1) Present interests can be held during the lifetime of a designated individual

(a) Life interest: conveyance of present interest to A for A’s life

(b) Future interest: can be in either grantor or 3rd party

(i) Reversion: future interest, where reverts to grantor

(ii) Remainder: future interest in 3rd party

(2) Distinguishing fees simple and life estates

(a) Life estates: present holder has no right to determine future interests

(i) If A sells (transfers) to B, B has no more than A

(a) Life estate for the life of another (life estate per autre vie): B’s interest

(i) Upon A’s death, property will shift from B to reversioner or remainderman

(3) Conveying

(a) O to A for life, then to B and heirs

(i) A: life estate

(ii) B: remainder

(iii) O: no interest

b) Contingent and vested remainders: two types of remainders

(1) Contingent remainders

(a) Remainders are contingent if 1 or both of 2 conditions met

(i) If remainder takes effect only upon happening of an event not certain to happen

(a) O to A for life, the to B if B has done XYZ

(i) If B doesn’t do XYZ, interest reverts to O as fee simple subject to an executory limitation; if B later does XYZ, interest springs to B

(ii) If remainder will go to person who can’t be ascertained at time of initial conveyance

(a) O to A for life, then to children of B (where B has no children at time)

(b) Subject to rule against perpetuities

(2) Vested remainders: include any remainders that aren’t contingent

(a) Vested if conveyed to:

(i) Persons who are identifiable at time of initial conveyance

(ii) No conditions or contingencies upon taking possession (other than death of life estate)

(b) 3 types

(i) Absolutely vested remainders: not subject to change

(ii) Vested remainders subject to open: may be divided among people who will be born in future

(a) O to A for life, then to children of B

(i) Vested if B has any children at time of conveyance

(ii) Subject to open because any later children can share

(b) But rule of convenience: cts. will “close the class” when A dies so that children can take possession

(iii) Vested remainders subject to divestment: may be destroyed by event that occurs after original conveyance

(a) O to A for life, then to B, but if B does XYZ, then to C

c) Destructibility of contingent remainders

(1) Traditionally, contingent remainders destroyed in 2 circumstances

(a) Two circumstances

(i) If they didn’t vest before preceding life estate ended

(ii) By merger: 

(a) If O conveys life estate to A, then to A’s children, then O conveys reversion interest to A, 2nd conveyance destroys contingent remainder

(b) Tradition rule effectively limited ability of grantors to create contingent remainders that would vest far in the future

(i) Effectively destroyed many future interests that could have vested after death of current life estate holder

(a) Resulted in freeing land from archaic restrictions

(2) Modern practice: only few states follow traditional rule

(a) Contingents are indestructible

(i) If O conveys life estate to A, then to A’s children, then O conveys reversion interest to A, 2nd conveyance is valid and contingent to children not destroyed

(b) If likely to vest too far into future, then regulated by rule against perpetuities

(3) Contingent remainders never destructible in equitable estates

(a) Trust would never be destroyed by termination of preceding estate

d) Doctrine of worthier title

(1) If conveyance of life estate with remainder in grantor’s heirs construed as placing remainder in grantor himself

(a) O to for life, then to heirs of O becomes O to A for life, then to O

(b) Traditionally was absolute rule

(i) But modern practice in many states allows it to be overcome by sufficiently clear language indicating that grantor actually intends to give remainder to heirs

(a) Many states have statutorily abrogated: but only prospectively

(2) Originated in medieval tax avoidance scheme

(a) If property reverted to O on A’s death, upon inheritance by O’s heirs, they would have to pay inheritance taxes

(i) But if it shifted directly from A to O’s heirs as future interest (remainder), then no taxes as not inherited

(b) But modern policy justification: O’s heirs indeterminable until O’s death, so if for some reason it is necessary to see fee simple interest, impossible to do so without doctrine

e) Rule in Shelley’s Case: similar to worthier title

(1) Converts remainder in grantee’s heirs into remainder in grantee

(a) O to A for life, then to A’s heirs becomes O to A for life, then to A

(i) Because A owns both life estate and remainder, two merge into fee simple: O to A in fee simple absolute

(2) Originated as counter to tax avoidance scheme

(a) But abolished in most jsds.

4. Fee tail

a) Estate whose purpose is to keep property in a family dynasty

(1) O to A and the heirs of his body

(a) Traditionally created a set of life estates in A: A’s lineal descendents, their descendents, etc., until blood line ran out, when would revert to O or O’s heirs

(i) Every fee tail followed by reversion or remainder upon failure of blood

(2) Substantially abolished

(a) Except: DE, ME, MA, RI

(b) Some states interpret as fee simple absolute or life estate

5. Regulation of future interests

a) Future interests: generate conflict between interests of prior owners in controlling future use and disposition and the interests of current owners in asserting control over their property

b) Three kinds of legal rules regulate future interests

(1) Guidance on how to interpret ambiguities

(a) Presumption against forfeitures

(2) Property law limits ways in which owners divide property interests

(a) Must be in form of one of established estates to create effective temporal division

(i) Gen’l rule prohibits creation of new estates

(3) Legal rules regulate substance of future interests by preventing owners from creating certain kinds of future interests

(a) Incl. rule against perpetuities, against restraints on alienation

6. Trusts

a) Equitable interests in property: because of origins in equity cts.

(1) Can be created in forms corresponding to all legal estates

D. Classifying estates and future interests

1. For each estate and future interest, must classify

a) When or how it begins

b) For how long it lasts

2. Examples

a) O to A for life, then to B for life

(1) A: present life estate

(2) B: vested remainder in life estate

(3) O: reversion in fee simple

b) O to A for life, then to A’s widow for her life

(1) At time of conveyance, A is married to B 

(2) A: present life estate

(3) B: contingent remainder in life estate

(4) O: reversion in fee simple absolute 

2. Interpreting ambiguous conveyances

A. Presumption against forfeitures and the grantor’s intent

1. Two conflicting rules of interpretation

a) Goal of effectuating grantor’s intent: when discernable

b) Preference not to recognize future interests: when language ambiguous

(1) Esp. when recognition would mean forfeiture for present interest holder

2. Choice of presumptions

a) Future interest v. mere precatory language: fee simple absolute

b) Covenant v. future interest: covenant (to keep title with current owner)

c) Fee simple determinable v. FS subject to condition subsequent: FSSCS (no automatic forfeiture)

d) Life estate v. FS: fee simple

3. Hierarchy of presumptions

a) Fee simple absolute

b) Fee simple defeasible

(1) FS subject to condition subsequent

(2) FS determinable

c) Life estate

B. Fee simple v. defeasible fee

1. Wood v. Bd. of County Comm’rs of Fremont County (Wyo. 1988)

a) Facts:

(1) ΠΠ Woods conveyed land to Δ cty. for construction of hospital

(a) Claimed that language in deed created either fee simple determinable or FS subject to a condition subsequent with right of reversion if land not used for hospital

(i) Deed described land and stated given for purpose of constructing and maintaining hospital thereon

(2) Cty. built hospital in 1948 and sold land and hospital to private co. in 1983, which in 1984 moved hospital to new location and sold premises

(3) Procedural posture:

(4) TC granted Δ’s summary mot.

b) Holding: affirmed

(1) Interpreting K

(a) Try to determine intent of parties from plain language

(i) Conveyance passes entire estate unless intent to pass less estate is express or necessarily implicated by terms

(2) Fees

(a) FSD: requires presence of special limitations

(i) Special limitations: language in K that causes created interest to automatically revert upon occurrence of event: must clearly state circumstances

(a) May be contingent: words of condition or of duration

(i) E.g., so long as, until, during, if

(b) FS subject to condition subsequent

(3) Presumptions

(a) Fee simple absolute: absent express, specific language of defeasibility, cts. presume ambiguous language is merely precatory and that parties meant FSA

c) Notes:

(1) Precatory: language not meant to have any legal significance

2. Cathedral of the Incarnation v. Garden City Co. (N.Y. App. Div. 1999)

a) Facts:

(1) Stewart heirs conveyed 2 parcels in 1891 to Π Cathedral, with restriction that must be used for church purposes and that right to grant, convey, or mortgage land remained with Stewarts

(2) Stewart heirs in 1893 conveyed to Δ’s predecessor other property, including remaining interest in Π’s land

(3) In 1993, Π filed for bankruptcy and in 1999 sued for declaratory J. Δ to extinguish restrictions

b) Procedural posture:

(1) TC granted Π summary judgment: conveyance is fee simple subject to condition subsequent

(a) But at time conveyances made, rights of reentry not assignable, devisable, or descendible

(i) Mere attempt to assign interest renders it void (penalty for attempt)

c) Holding: affirmed

(1) Possibility of reverter v. right of reentry

(a) Must be specific language providing for automatic termination (reverter)

(i) Otherwise right of reentry

(2) Dealing with dead hand problem

(a) At moment heirs attempted to convey interest, attempt killed it, leaving Π with fee simple absolute

(b) NY statute, which attempts to counter dead hand problem by allowing cts. to extinguish restrictions

d) Notes:

3. Public policy limitations on use of estates and future interests

A. Racially discriminatory restraints

1. Shelley v. Kraemer (1948)

a) Facts: 2 covenant cases: MO and MI (focus on MO)

(1) In 1911, 30 of 39 owners in neighborhood signed restrictive covenant not to sell to non-whites for period of 50 yrs., to be attached to land

(a) 57 parcels in area: 47 owned by covenanters, incl. parcel in dispute; 4 owned by blacks (1 add’l up to yr. before trial)

(2) In 1945, Δ Shelleys, blacks, bought parcel without knowledge of covenant

(3) ΠΠ, owners of other property subject to covenant, sued to enjoin Δ from taking possession and to divest Δ of title, to be revested in grantor

b) Procedural posture:

(1) TC found for Δ: covenant unenforceable because not final: intent of parties that covenant not effective until signed by all owners in district

(2) SC of MO reversed: directed TC to grant relief ΠΠ sought: covenant effective and didn’t violate any constitutional rights

(a) ΔΔ claimed covenant violated 14th Amend. rights: denied equal protection of laws, deprived of property without due process

c) Holding: reversed

(1) Restrictive covenants are unenforceable by state actors under14th Amend.

(a) Covenants in question restrict only ownership in terms of race or color: nothing more

(i) No proscriptions apart from racism

(b) 14th Amend. applies only to state actors

(i) Private parties are free to covenant with one another

(a) But states are absolutely forbidden to promulgate restrictive covenants

(2) State cts. constitute state actors

(a) To uphold a restrictive covenant would mean that a state is violating the 14th Amend.

(i) Even if private parties agree to covenant, for a ct. to uphold would mean that the state would be required to enforce discrimination

d) Notes:

(1) Consider elements of covenants

(a) Writing: yes

(b) Notice: record/constructive

(c) Intent to run: yes

(d) Touch and concern: yes (benefits dominant estate)

(e) Privity of estate

(i) Horizontal: no

(a) Agreement was made subsequent to sale: not at time of conveyance

(i) Precludes agreements of neighbors

(b) Could’ve used straw person: false conveyance to get privity

(ii) Vertical

(2) Restrictive covenants: 

(a) Violate fed. civil rights statutes (e.g. Fair Housing Act; CRA of 1866)

(b) Today would likely be held to violate public policy

(i) But almost no litigation on subject: most cases simply cite Shelley

(a) Don’t address common law question

(ii) But some states have statutorily prohibited

(3) BUT Charlotte Park: possibility of reverter: automatic reversion means ct. doesn’t enforce

B. Rule against creation of new estates

1. Policy underlying: to discourage feudalistic social hierarchy and promote market system involving wide dispersal of property rights

a) Rule against creation of new estates: conveyance that doesn’t fit within any established category must be interpreted to create the most closely analogous estate

(1) Implications: substantive and formal

(a) Formally: grantors must put conveyance in recognizable form if package of rights is to be recognized by cts.

(b) Substantively: certain packages of rights won’t be recognized

(i) Incl. abolition of fee tail: conveyance that purports to create perpetual series of life estate won’t be honored

(a) Keeps property in single family and removes from mkt.

C. Rule against unreasonable restraints on alienation

1. Background

a) Common law has presumption against owners transferring interests

(1) Attempts by owners to impose covenants restricting ability of future owners to transfer property are strictly regulated and often held invalid

b) Determining the validity of restraint on alienation 

(1) Traditionally: by reference to property at issue

(a) Fee simple: greatest property interest

(i) Restraints on FE are absolutely void: incompatible with idea of ownership

(b) Lesser estates: restraints gen’ly upheld, so long as not repugnant to interest

(2) Modern: less formalistic

(a) Balancing test: reasonableness: determined by weighing utility of restraint against injurious consequences of enforcement

(i) But traditional distinctions still matter: restraints on leaseholds more likely to be upheld than those on fee interests

(ii) Factors: tension between grantor’s autonomy and policies upholding free market

(a) Type of estate restraint is imposed upon

(i) Greater estate, less likely restraint will be upheld

(b) Whether restraint imposed upon charity or entity that gov’t wants to encourage conveyance to

(c) Whether restraint is total or partial restraint alienation

(i) If restraint is limited in time or to certain persons, likely to be upheld

c) Policy goals underlying

(1) Three support invalidity: as to grantees

(a) Social utility: allow property to shift easily to more valued use

(b) Autonomy: free current owners (grantees) from undue restrictions

(c) Dispersal: promote dispersal of land and prevent arbitrary/exclusionary interests

(2) Supporting validity: as to grantors

(a) Promote interests of grantors in controlling future uses or enhancing value of units

(b) Promote interests of neighbors in ensuring compliance with covenants

d) 5 types

(1) Direct restraints

(a) Total restraints on alienation of fee simple interests: covenants or conditions that restrict ability of owner to sell or give away property

(i) Traditionally 3 types of restraints

(a) Disabling: directly forbids owner from transferring interest

(b) Promissory: covenant by which grantee promises not to alienate interest

(c) Forfeiture: future interest that will vest I owner attempts to alienate interest

(ii) Uniformly held void

(b) Partial restraints

(2) Consent-to-sell: of either grantor or assoc.

(3) Right of 1st refusal (preemptive rights

(4) Leasing restrictions

(5) Restraints designed to keep housing affordable by low- and moderate-income families

2. Real property

a) Horse Pond Fish and Game Club, Inc. v Cormier (N.H. 1990): direct restraint

(1) Facts:

(a) In 1954, 9 yrs. after formation, Π Club obtained free title to parcel of land

(i) In 1958, Π deeded parcel to 2 members, who on same day conveyed back to Π with restrictions

(a) Parcel couldn’t be alienated without 100% vote of membership, after written notice incl. intent of mtg.; and Club is dissolved

(b) By 1980s, area around Π increasingly residential: bordering all sides

(i) In 1987, Π registered as charitable org., to preserve Horse Pond area and promote sportsmanship

(ii) Π sought to undertake land swap with assoc., giving several acres for parcel of land bordering other hunting club and $150K, while retaining main parcel with clubhouse

(a) At required vote, Δ voted against

(c) Π sued for declaratory relief that restriction void

(2) Procedural posture:

(a) TC granted Π’s summary J.: restriction requiring 100% approval unreasonable because unlimited in duration; requiring dissolution of club unreasonable because no worthwhile purpose

(3) Holding: reversed and remanded

(a) Rule of reasonable restraints: validity of restraint depends upon its reasonableness in regard to justifiable interests of parties

(i) But may not apply to charitable orgs.

(a) Unless equity ct. finds that due to unforeseen circumstances, sale is necessary and in best interest of charity

(4) Notes:

b) Riste v. E. Washington Bible Camp, Inc. (Wash. Ct. App. 1980): grantor-consent clauses

(1) Facts:

(a) Δ Camp owned land part of which it subdivided and sold only to those agreeing to subscribe to tenets of the Assembly of God Church

(i) Parents of Π Riste purchased 2 lots, deed for which was conveyed upon final payment in 1974

(a) Deed and parents’ sales K contained restrictions

(i) # 6: No residents or occupants may conduct themselves contrary to practices of church

(ii) # 8: Resale only with permission of Δ

(b) Π Riste attempted to sell property contrary to restrictions

(i) Sued Camp for declaratory J. that restrictions invalid

(2) Procedural posture:

(3) Holding: J. for Π

(a) # 8: restraint on alienation by owner of fee simple is void as repugnant to nature of estate

(b) # 6: restraint based on creed, incl. religious beliefs, is statutorily void

(4) Notes:

3. Intellectual property: 1st sale doctrine; contracting around copyright

a) Bobbs-Merrill Co. v. Straus (1908)

(1) Facts: 

(a) Π owned copyright to The Castaway
(i) Printed below copyright statement was statement that retail price was $1 and that sale for less would be infringement of copyright

(b) ΔΔ Straus (Macy’s) purchased The Castaway from wholesalers for sale in store

(i) 90% of copies purchased for $.60; 10% for full $1 price

(ii) Sold for $.89

(c) Π sued ΔΔ for injunctive relief under § 4970 for copyright infringement for selling books under retail

(i) Claimed statute empowered Π to control sales beyond those by Π to wholesalers (subsequent sales)

(a) Gives owner sole right to vend a copyrighted book

(ii) Analogy to patent monopolies: owners have right to place license on subsequent use on product

(2) Procedural posture:

(a) DC found for ΔΔ

(i) Π claimed DC erred in not construing § 4952 to give copyright owners right to control subsequent sales

(3) Holding: affirmed

(a) Ct. rejected analogy of copyright control to patent monopolies: patent cases don’t control copyright because of differences in rights secured by each

(i) Fed. copyright law is wholly statutory under Art. I § 8

(b) Copyright laws don’t give owners right to control by notice subsequent sales

(i) Once owner has sold to wholesaler or other party, that party has complete control

(a) May sell at any price

(b) Only restriction is that only owner has right to reproduce work

(ii) But owner may contractually bind buyers

(4) Notes:

(a) 1st sale doctrine: 17 USC § 109(a): embodied in Bobbs-Merrill

(i) Owner of copy of copyrighted work has right to sell or otherwise dispose of work without authority of copyright owner

(a) Version of rule against restraints applied to copyright: no copyright owner may control subsequent sales of work

b) ProCD, Inc. v. Zeidenberg (2d Cir. 1996)

(1) Facts:

(2) Procedural posture:

(a) ProCD, Inc. v. Zeidenberg (D.C. Wis. 1996): J. for Δ

(i) Shrinkwrap licenses are invalid where they are placed within the box

(a) Buyer can’t agree to hidden terms

(ii) Even if license is valid, contractual agreement is preempted by copyright law

(a) Database is not copyrightable, so no protection 

(3) Holding: reversed and remanded

(a) Contract: shrinkwrap licenses are valid KK, whether enclosed within software box or on outside

(b) Copyright: personal K doesn’t come under scope of copyright law: not equivalent

(i) Copyright law (§ 301) does preempt:

(a) All legal rights under state law that are equivalent to § 106 exclusive rights

(i) In works that are fixed

(ii) That come within subject of §§ 102-03

(b) But as to a personal K regarding use of copyrighted work, the K is not the equivalent of the copyrighted material

(4) Notes:

(a) Contracts v. copyright

(i) Copyright: rights against the world

(ii) Contracts: gen’ly affect only the subscribing parties

D. Rule against perpetuities and limiting “dead hand” control of property

1. Background

a) Policy

(1) Limit dead hand control: fundamental theme

(2) Imposes some limits on ability of property owners to create future interests

(3) Promotes alienability: free transfer of property by limiting creation of future interests

(4) Prevents remoteness of vesting of FIs and leaves control of world’s wealth more in hands of living than of dead

b) Purpose

(1) Limit dead hand control:

(a) Limiting power of current owners to create certain types of future interests that will come into effect too far in the future

c) Applicability: types of FIs subject to RAP: only applies to non-vested interests

(1) RAP strikes certain types of FIs that vest too remotely

(a) Executory interests: 

(i) FI in 3rd party following defeasible fee

(a) To A so long as used for church purposes, then to B

(i) B has EI, subject to RAP

(b) Contingent remainders

(i) FI in 3rd party following life estate that is either

(a) To persons unascertained at time of conveyance

(b) Conditioned upon happening of some event

(c) Vested remainders subject to open

(i) FI in 3rd party following life estate that may be divided among persons who may be born in future

(2) Exemptions: doesn’t apply to interests that are considered to vest as soon as created

(a) Vested remainders: only interest in 3rd person exempt

(b) Reversionary interests: all FI in grantor

(3) Other interests subject to RAP

(a) Options to purchase: right to buy property for stated price at some future point

(b) Preemptive rights/rights of 1st refusal (potentially): right to purchase property whenever current owner decides to sell

(4) Policy arguments against applying RAP

(a) FI in estates: never apply

(b) Other interests: may apply

(i) Consider underlying purpose of RAP

2. Rule: strikes as invalid specified types of future interests not certain to vest within 21 yrs. of the death of someone alive at the creation of the interest

a) “No interest is good unless it must vest, if at all, no later than 21 yrs. after the death of some life in being at the creation of the interest”

(1) Creation of the interest

(a) Conveyance: moment of conveyance

(b) Will: when testator dies

(2) Vest

(a) Executory interest: when contingency occurs

(b) Contingent remainder: when contingency is removed, regardless of whether remainder becomes possessory at that moment

(i) May be different from when FI becomes possessory

(3) Life in being: natural person who is alive at moment interest is created

(a) Look at people named in conveyance and their descendants and ancestors

(b) To A for life, then to B’s children

(i) Look at A, B, and B’s children

b) Remedy for violation

(1) If interest violates RAP, then strike it

(a) O to A so long as used for residential purposes, then to B

(i) “Then to B” is executory interest that violates RAP

(a) Strike: left with to A so long as used for residential purposes

(ii) Use default rule of filling gaps with FI in grantor

(a) Fee simple determinable with possibility of reverter in O

c) Analysis: 5-step

(1) Identify each interest created by conveyance

(2) For contingent remainders, vested remainders subject to open, or executory interest: state contingency

(3) For each contingency, state whether personal (related to someone’s life, death, achievement) or not

(a) If non-personal/administrative, go to (5)

(4) For personal contingencies, find all determining lives (those within which—or within 21 yrs. of which—contingency will be resolved)

(a) If determining life is in being at creation, it’s validating life: interest is valid under RAP

(5) For non-personal/administrative contingencies (and those for which no validating life found): determine whether resolution of contingency is certain within 21 yrs.

(a) If yes: interest is valid

3. Modern modifications

a) Wait and see test: adopted by majority of states (some with 90 yrs. perpetuities period)

(1) Cts. won’t hold that FI violates RAP unless/until perpetuities period (21 yrs.)  has passed and FI isn’t vested

(a) If perpetuities period passes and FI hasn’t vested, FI is stricken in its entirety

b) Cy pres: equitable reformation

(1) If conveyance violates RAP,

c) Uniform statutory RAP: adopted in about ½ states

(1) Would validate FIs that violate traditional RAP if interest vests at any time within 90 yrs. of date of creation

(a) Applies wait and see test

(i) But limits perpetuities period to 90 yrs. rather than lives plus 21 yrs.

(2) If interest violates 90 yr. wait-and-see-period, then cts. can reform deed to approximate transferor’s intent

(3) Exempts most commercial transaction entirely

4. Option to purchase

a) Central Delaware Cty. Auth. v. Greyhound Corp. (Pa. 1991)

(1) Facts:

(a) In 1941 and 1950 Baldwin Locomotive Works conveyed 2 parcels to Π Auth.

(i) Fee simple with restrictive covenant: must be used for public works, or Baldwin or successors would have right to repurchase upon repayment of fee, within 6 mos.

(b) Π operated waste facility until 1980

(i) In 1983 brought quiet title action alleging deed’s restrictions void as violative of RAP

(2) Procedural posture:

(a) TC found against Π: RAP not violated: fee simple subject to condition subsequent, not subject to RAP

(b) AC affirmed: option to purchase, subject to RAP, which restrictions violated

(i) But restrictions valid on public policy grounds

(3) Holding: reversed

(a) Conveyance was option to repurchase

(i) Ambiguous: could be either option or FSSCS

(a) But preference is for interests subject to RAP: policy reasons

(i) Esp. because of repayment of money: makes look like option to purchase

(ii) Subject to RAP: non-vested estate

(b) Conveyance is subject to RAP

(i) No public policy warrants non-applicability

(a) RAP is peremptory command of law to be remorselessly applied

(i) To encourage free mkt.: not subject to negation by public policy

(4) Notes:

(a) Policy arguments for voiding option

(i) Fulfill RAP’s underlying policy: prevent restraints on alienation

(b) Preferences: presumption against FIs: law abhors forfeitures (see p. 589)

(i) Order

(a) No FI

(i) FSA with mere precatory language (Wood)

(ii) FSA with covenant (El Di)

(b) RAP-voidable FI

(i) FS with option to purchase

(c) Non-automatic FI in grantor (makes grantor do more work, which may not do)

(i) FSSCS

(d) Automatic FI in grantor

(i) FSD

(e) Preference for fees simple or absolute over life estate

(i) Life estate

5. Preemptive right

a) Cambridge Co. v. E. Slope Investment Corp. (Colo. 1985)

(1) Facts:

(a) Tenmile Creek Condos. owned units, owners of which had right of preemption if any owner had bona fide offer from 3rd party

(i) Owners K deemed to run with land

(b) Owner Δ E. Slope contracted to sell condo and received $500 tender

(i) Pursuant to K, notified condo assoc.

(a) Π Cambridge exercised right and tendered $500

(ii) Δ nonetheless conveyed to 3rd-party

(c) Π sued to enjoin conveyance and for $50K damages

(i) Δ claimed clause in K violated RAP

(2) Procedural posture:

(3) Holding: judgment for Π

(a) Right of preemption subject to RAP

(i) Normally RAP would invalidate cl.: possibility, however remote, that FI would vest after 21 yrs.

(ii) But RAP oughtn’t be applied mechanically

(a) Created by judges to serve important policy considerations: free alienability

(i) Should only be applied so as to actually serve

(b) Countervailing policies encourage non-mechanic application

(i) Where public policy outweighs policies underlying RAP

(iii) But should only be applied where purposes—e.g., preventing practical restraint on alienation or encouraging improvement—actually served

(b) Policy rationale for not applying RAP: 

(i) Condo owners already aware of and accepted cl.

(ii) Owners assured of getting mkt. price by its operation

(a) Doesn’t eliminate incentive to improve property

(iii) Owner already determined to sell: merely changes name of buyer

(4) Notes:

VIII. How do you split up the right to possess among different people concurrently?
1. Background

A. Varieties of common ownership

1. Property may be held by more than 1 person in many different ways: property rights may be:

a) Divided among several or many persons

(1) Specific sticks in bundle of rights allocable to different persons or groups

(2) E.g., landlord/tenant; present/future interests; dominant/servient estates subject to servitudes

b) Shared

(1) More than 1 person may have right to control same resource: right to same stick in bundle

(2) E.g., husband/wife

2. Many forms of common ownership

a) Allowing substantial freedom to manage as one sees fit

(1) Residential property

(a) Tenancy in common

(b) Joint tenancy

(c) Tenancy by the entirety

(2) Commercial property

(a) Partnership

(3) In some states: community property: spouses

b) Allocating powers over resource between owners and mgrs.

(1) Corps.

(2) Charitable trusts

2. Tenancy in common; joint tenancy; tenancy by the entirety; jt. ownership in works of authority

A. Rights and obligations of co-owners

1. Tenancy in common and joint tenancy

a) Description

(1) Tenancy in common

(a) Undivided interest: each cotenant has right to possess entire parcel

(i) Unless all otherwise agree by K

(ii) Default is that each takes ½ undivided interest

(a) But may own unequal fractional amts.

(i) Fraction matters only, e.g., in dividing money from sale

(iii) Upon death, interest goes to heirs or devisees

(a) Most important distinction between TIC and JT

(b) Default form of co-ownership

(i) Rejects common law: prior preference for JT

(c) Creation

(i) O conveys (or devises) to A and B as tenants in common

(ii) O conveys to A, B, and C as TIC, with a ¼ undivided interest in A, with a ¼ undivided interest in B, and with a ½ undivided interest in C

(2) Joint tenancy

(a) Undivided interest: each cotenant has right to possess entire parcel

(i) Traditionally required to own equal fractional amts.

(ii) Right of survivorship: upon death, interest immediately transfers to other owners in equal shares

(a) Most important distinction between TIC and JT

(iii) Formalities of creation: traditionally required

(a) Unities of time, title, interest, possession

(i) Unity of time: created at same moment

(ii) Unity of title: acquired by same instrument

(iii) Unity of interest: equal undivided interests, lasting same time

(iv) Unity of possession: equal right to possess entire parcel

(b) Some states has relaxed formalities

(i) Some have abolished JT

(iv) Severance: right of survivorship is contingent
(a) If cotenant transfers interest, destroys ROS with respect to that tenant
(i) Transferee becomes TIC as to remaining owners
(ii) But relationship among remaining JTs not changed: still JTs to each other
(b) JT may destroy by transferring to 3rd party straw person, who re-conveys back to JT
(i) Traditionally couldn’t transfer to self, but some states have relaxed
(c) ROS is easily destroyed: but possible to create indestructible ROS
(i) Dual life estates with alternative contingent remainders: form of life estates and remainders
(ii) O to A and B as life tenants, with remainder in A if A survives B, and remainder in B if B survives A
(iii) Alternative contingent remainders: whoever dies last obtains remainder in FSA
(b) Creation
(i) O to A and B as JTs with rights of survivorship
(a) Note: because of presumption, must explicitly mention JT and/or survivorship
(3) Tenancy in the entirety

(a) Form of JT available only to married couples

(i) Powerful form of ownership: places primacy on marriage

(ii) Majority of states has abolished

(a) But retained in about 20

(b) Similar to JT with ROS, except:

(i) Co-owners must be married

(ii) Property can’t be partitioned except through divorce

(iii) In most states, individual interest can’t be sold, transferred, or encumbered without consent

(a) Right of survivorship can’t be unilaterally destroyed

(iv) In most states creditors can’t attach TBE property to satisfy debt of one spouse

(v) Some states have construction preference for TBE

(c) Traditional way for couples to hold property

(i) TBE held property as one person: husband

(a) Gave husband sole power to manage and control disposition

(ii) But held to violate Equal Protection Cl.
b) Choosing: TIC v. JT
c) Interpretation problems and presumptions

(1) Presumption to interpret ambiguity as TIC

(a) Imposed in some states by common law; in others statutorily

(b) But traditionally JT favored over TIC

d) Transferability of cotenancy interests

(1) JT and TIC may transfer without consent of co-owners

e) Partition

(1) Two methods: only available for TIC or JT (TBE resort only to divorce)

(a) Involuntary partition: JT and TIC have power to sue for judicial partition of common property

(i) Ct. may order:

(a) Physical division, unless infeasible or inappropriate, in which case:

(b) Sale, with proceeds divided

(b) Voluntary partition: co-owners may agree to divide or sell

(2) Agreements not to partition: among co-tenants or by grantors

(a) Deemed restraint on alienation

(i) Traditionally held void

(ii) Modern: likely to uphold if reasonably limited in time and have reasonable purpose

f) Fiduciary obligations of cotenants or jt. tenants to share benefits and burdens of ownership

(1) Benefits

(a) Right to possess entire parcel without compensation for use

(i) Gen’ly no duty to pay rent: where one occupies and other doesn’t

(a) But some states have held and statutorily imposed duty

(i) Also if property too small to be occupied by all

(ii) Duty to pay rent for ouster

(a) Ouster: explicit act by which one co-owner wrongfully excludes other from property

(b) Right to rent out property to 3rd parties without consent

(i) But non-lessors have right to share 3rd-party rents

(a) But only if agree to be bound by leasehold: waive own rights to possess

(2) Burdens

(a) Duty to share basic expenses needed to keep property

(i) But no duty to share costs of major improvements

(a) But some cts. hold duty to share basic maintenance and necessary repairs to prevent dilapidation

(i) Mixed authority

(ii) In most states, co-tenant in exclusive possession must bear entire burden of expenses if value of occupation exceeds payments

(3) Accounting: in many states, co-owners can bring jud. proceeding for accounting

(a) To require co-owners to pay portion of maintenance expenses or to force to hand over requisite portion of 3rd-party rents

g) Adverse possession and ouster

(1) Co-tenants gen’ly can’t obtain adverse possession against another

(a) Sole possession insufficient to establish

(i) Each has right to possess: so permissive

(b) Except: must notify non-possessory co-tenants that he is asserting full possessory rights to exclusion of others: repudiation of common ownership

(i) Must oust for statutory period of time

(ii) Dispute as to acts that suffice for AP against co-owner

2. Swartzbaugh v. Sampson (Cal. Dist. Ct. App. 1936): leaseholds and severance

a) Facts:

(1) Husband and wife were joint tenants

(a) Husband executed 2 leases with Δ Sampson

(2) Wife sued husband and Sampson

b) Procedural posture:

c) Holding: affirmed

(1) Joint tenancy issues

(a) Requirements: 4 unities

(i) Without any, JT not created: other interest

(a) Preference for TIC over JT

(ii) Possession

(a) JT can’t recover exclusive possession from co-tenant: can’t eject

(i) Only right to be let into joint possession

(b) Severance

(i) Executing leases doesn’t sever: contrast to England

(c) Rents

(i) Gen’ly JT can’t sue other for rent for occupancy or for profits derived from own labor

(a) But may compel accounting for rents from 3rd parties

d) Notes:

3. Tenhet v. Boswell (Cal. 1976): death

a) Facts:

(1) JT Johnson leased interest to Δ Boswell, 3rd party, for 10 yrs.

(a) Without knowledge or consent of Π Tenhet

(2) Johnson died

(a) Π sued to eject lessee: declaratory relief to have lease declared invalid

b) Procedural posture:

c) Holding:

(1) Whether lease—partial alienation—destroys ROS

(a) Issues

(i) If lease continues beyond death of JT lessor, destroys ROS

(ii) If lease ends upon JT’s death, then life estate par autre vie

(b) Split in cts.

(i) Lease to 3rd party is complete and final severance

(ii) Lease is temporary severance

(a) If JT dies during lease, then operates as final severance

(2) Leases of interest in JT don’t create severances (either final or temporary)

(a) JT must be expressly created

(i) Therefore, severance must also be express: clear and unambiguous that one JT wanted to terminate

(a) 3 means

(i) Contract

(ii) Transfer, with explicit destruction

(iii) Partition

(3) Lease that doesn’t destroy ROS is invalid at moment of lessor’s death

(a) Nature of JT: 

(i) Encumbrances invalid

d) Notes:

3. Condos and coops: common interest communities

A. Homeowners associations and condominiums

1. Background

a) Contractually created land use restrictions normally enforced by owners of dominant estate who benefit

(1) But increasingly common for developer of subdivision to create homeowners association (common interest community association)

(a) Power to enforce covenants or restrictions

(i) Usually by lawsuit to compel compliance

(2) Residential and commercial condo complexes create similar condo assocs.

2. Homeowners assocs.

a) Creation

(1) Developer files declaration prior to sale of 1st lot

(a) Each owner is member

(i) Elect bd. of trustees or mgrs.

(2) Vote

(a) Only owners have voting rights: not each resident

(i) May be disproportionate: based on property interests (e.g. lot size)

b) Functions: similar to local gov’t

(1) Enforce covenants

(2) May be empowered to collect dues and fees from owners to maintain common areas

(3) May be empowered to promulgate bylaws or rules governing use of common areas

3. Condo assocs.

a) Each unit is fee simple held by particular person

(1) Common areas owned by all unit owners as tenants in common

(2) Each owner responsible for own unit

(a) Individual financing and property taxes

(i) Other owners have no responsibility in case of default

b) Assoc.: similar to shareholders in corp.

(1) Every owner is member

(a) Interests gen’ly proportional to percentage of bldg. taken up by unit

(b) Votes gen’ly determined by ownership share

(2) Members elect bd. of trustees to manage common areas, sign KK, assess fees, buy ins., enforce servitudes

(a) Run like mini-state

(3) Issues

(a) Ways in which bd. can act to limit unit ownership

(i) Consider power over individual residents’ lives: similar to legislature

c) Creation

(1) Declaration filed with local recording office

(a) Each deed refers to and incorporates terms of declaration

(b) Functions like constitution

(i) Refers to election of bd. and adoption of bylaws

(c) Requirements of covenant

(i) Writing: yes

(ii) Notice: yes

(iii) Intent to run: yes

(iv) Touch and concern: not really clear

B. Cooperatives

C. Community land trusts and limited equity coops

1. Community land trusts

2. Limited equity coops

D. Private gov’t and gated communities

E. Restrictions on leasing

1. Breene v. Plaza Towers Assoc. (N.D. 1981)

a) Facts:

(1) In 1974 Π bought condo

(2) In 1979 assoc. amended bylaws limiting leases to 4 mos., absent hardship

(a) Applied retroactively 

(b) Not recorded

(3) Π applied for permission to lease

(a) Assoc. denied

(b) Π sued for declaratory relief that amendment invalid as to her and injunction from enforcement

b) Procedural posture:

(1) DC granted Π partial summ. J.

(a) Held that amendments may only be prospective

(b) On same day as judgment, assoc. re-amended declaration and recorded

c) Holding: affirmed

(1) Inherent concept of condo ownership: owners must give up certain amt. of freedom of choice

(a) But limits must comport with statutes regulating condos

(2) Statutory requirements require ct. to hold that challenged amendments must apply only prospectively

(a) Declaration, restrictions, and bylaws must be recorded

(i) To give notice to prospective buyers and owners of restrictions affecting interest

(b) ND decl. recording statute: owner of project shall record declaration prior to any conveyance

(i) Corollary: any subsequent restriction can’t be applied retroactively

(a) Unless voluntarily waived by owner

(i) Waiver: requires knowledge of rights to be waived and voluntary/intentional waiver

(ii) Declaration statement that bylaws may be amended insufficient knowledge

(c) ND decl. amendment statute: retroactive amendments may apply only to certain activities related to common maintenance, fees and profits, ins., etc.

d) Notes:

F. Rules and by-laws

1. O’Buck v. Cottonwood Village Condo Assoc., Inc. (Alaska 1988)

a) Facts:

(1) O’Bucks purchased condo, in part because allowed antenna hookup: for 4 tvs

(2) Assoc. repaired roof because of leaks

(a) Removed all antennae

(i) Passed rule forbidding external antennae pursuant to 2 provisions

(a) To protect roof: from antennae and related foot traffic

(b) Aesthetics: enhance marketability through uniform appearance

(ii) Offered alternative cable system and reimbursed for value of antennae

(3) O’Bucks sued for damages and injunction against enforcement: could no longer watch 4 tvs

b) Procedural posture:

c) Holding: judgment for Δ

d) Notes:

IX. Back to splitting up the right to possession over time: special case of rental housing
1. Leasehold estates

A. Distinguish freehold v. leasehold

1. Leasehold: landlord transfer estate for given period of time

a) Future interest

(1) Reversion: landlord, if lease reverts to him

(2) Remainder: 3rd party, if lease provides will shift to 3rd party

B. Commercial and residential tenancy

1. Cts. gen’ly divide tenancies into 2 categories

a) Residential: for purpose of establishing home

b) Commercial: any non-residential use

2. Rules gen’ly same for both types

a) But cts. analyze differently: assume underlying policy considerations and justified expectations of parties differ

(1) More inclined to adopt common law rules for residential than commercial

(a) Assume commercial tenants more likely to have sufficient bargaining power

C. Categories of tenancy: 4 major categories

1. Term of yrs.: period of time determined by parties

a) TOY ends automatically at end of agreed time

(1) But may end early on happening of some condition in lease

b) Lease of more than 1 yr. must be in writing in most states

c) Death of either party doesn’t terminate

2. Periodic tenancy: renew automatically at specified periods until one party terminates with notice

a) Notice: required to end

(1) Most states require month’s notice to end month-to-month

b) Death of either party doesn’t terminate

3. Tenancy at will: similar to PT except can be terminated without notice

a) Many states have effectively abolished by statutorily requiring notice before termination

(1) But notice may be different time than PT

b) Death of either party terminates

4. Tenancy at sufferance: holdover tenant: tenant rightfully in possession who wrongfully stays after leasehold terminated

a) Distinguish from trespasser: never had rightful possession

(1) Procedures for evicting TAS differ from those for trespasser

(a) Owner may physically evict trespasser (self-help) or call police

(b) Gen’ly eviction proceeding and order required for TAS

(i) At common law, self help allowed but increasingly restricted or prohibited

b) If landlord accepts rent checks, may create new tenancy (e.g. month-to-month)

D. Statute of frauds

1. Every state has SOF requiring interests in real property to be in writing

a) Most require leases of more than 1 yr. to be in writing

(1) Leases of less are enforceable whether oral or written

E. Regulation of landlord-tenant relationships: gen’ly heavily regulated by common law and state and fed. statutes

1. Procedural regulations

a) Impose formal requirements for creating leasehold

b) Define procedures for termination: notice and eviction proceeding

(1) May provide for expedited ct. proceedings: summary process

2. Substantive regulations: define parties’ obligations to each other

a) Govern mutual obligations

b) Impose implied terms in K

(1) E.g. implied covenant of quiet enjoyment

(2) Some are waivable by parties; others are compulsory or non-waivable

c) Define circumstances under which breach entitles other party to end performance

2. Tenant’s duties; landlord’s remedies

A. When tenant refuses to leave

1. Landlord’s remedies when tenant breaches and refuses to leave: summary process

a) Possession and back rent

b) Holdover tenancy and renewal of tenancy

c) Self-help

d) Summary process

2. Berg v. Wiley (Minn. 1978)

(1) Facts:

(2) Π Berg leased space for restaurant, which was incorp. as tenant, from Δ lessor

(a) 5-yr. term requiring writing approval for all structural changes, to bear all costs for remodeling, to operate in lawful and prudent manner

(i) Δ reserved right to retake premises upon non-compliance with conditions

(3) Δ objected to Π’s continued remodeling without permission and consequent operation in state of disrepair with alleged health code violations

(a) Δ’s lawyer wrote to Π that she had 2 wks. to finish 8 remodeling items or Δ would repossess

(i) List similar to requirements given to Π by MN Dep’t of Health

(4) Dispute whether Π intended to permanently close at end of 2 wks. or merely for 1 mo. to remodel

(a) After acrimony, Δ went with police and locksmith and locked Π out

(5) Π sued Δ for IIED and wrongful eviction (other claims dismissed)

(a) Δ raised affirmative defense of abandonment and surrender

(i) Counterclaimed for damage to premises

b) Procedural posture:

(1) TC verdict for Π for $31K for lost profits and $3540 for loss of chattels

c) Holding: affirmed

(1) Abandonment and surrender

(a) Enough evidence for jury to reasonably conclude that Π hadn’t

(2) Self-help possession: no longer legitimate

(a) At common law, landlord could rightfully retake premises without liability when:

(i) Landlord legally entitled to possession

(a) Tenant holds over after lease term or breaches lease with re-entry term

(ii) Landlord’s means are peaceable

(b) Peaceable means

(i) Policy to discourage landlords from taking law into own hands

(a) Therefore not only actual or threatened violence constitutes non-peaceable entry

(b) Landlord shouldn’t be responsible for determining own rights

(ii) When landlord picks locks to gain reentry, esp. knowing that tenant has claimed right of possession, that constitutes force

(c) Ct. adopts modern rule: landlords no longer allowed to use self-help: must resort to judicial process

d) Notes:

B. When tenant leaves: landlord’s remedies when tenant breaches and leaves

1. Background

a) Historically, when landlord leased, gave up all rights and responsibilities as to leasehold

(1) Tenant had complete control for term of yrs.

(a) Suited for use of land: farmholds 

(b) Lead to anomalous results

(i) Tenant responsible for rent even if tenancy destroyed

b) Modern leases

(1) Consider purposes: tenants in cities want package of rights and services

(a) Law has shifted to accommodate: for most part

c) Landlord rights

(1) To receive agreed-upon rent

(2) To have premises intact and undamaged

(3) To regain premises at end of term

2. Landlord’s duty to mitigate damages: right to sue for possession useless as tenant has left: 3 options

a) Accept tenant’s surrender

(1) By moving out and ceasing payments, tenant makes implied offer to end term of yrs.

(a) If landlord agrees, tenant not legally obligated to pay future rent

(i) But landlord may still sue

(a) Back rent

(b) Damages: different from future rent

(i) Estimate of amt. landlord lost from failure to perform: agreed-upon rental price minus fair mkt. price (plus costs of finding new tenant and lost rent in interim)

b) Re-let on tenant’s account

(1) Landlord may refuse to accept surrender

(a) Instead may actively look for new tenant and re-let on tenant’s acct.: after notice

(i) When new tenant found, may sue for difference between old rental price and new, reasonable rent

(b) Evidence of refusal: issue as to how landlord can make clear: 3 methods

(i) Act of re-letting is evidence that landlord has accepted

(ii) Act of re-letting doesn’t preclude assertion that not accepted

(iii) Landlord must notify tenant about re-letting and refusal

c) Wait and sue for rent at end of lease term v. mitigate damages

(1) Traditional rule: landlord may do nothing, wait for end of term, then sue for remaining rent

(a) Landlord must wait: rent due periodically, so can’t sue in advance

(i) But: can sue immediately for damages: rental price – fair mkt. value

(2) But many states reject traditional rule

(a) Apply doctrine of duty to mitigate damages

(i) Landlord must act reasonably to seek new tenant: so as not to accumulate otherwise avoidable rent damages

(b) If landlord waits, damages reduced by that amount that could reasonably have been avoided

(c) If landlord acts reasonably, can recover reasonable costs of finding new tenant, rent while vacant, damages if available

3. Sommer v. Kridel (N.J. 1977): duty to mitigate

(1) Facts:

(2) Δ Kridel took apt. for 2 yr. term of May 1972-Apr. 1974 in Mar. 1972

(a) Paid two mos.—1st mo. and security

(b) Prior to moving in, circumstances changed and Δ wrote Π to cancel lease

(i) Landlord never responded

(3) Π refused to show anyone apt. until Aug. 1973

(a) Even though at least 1 woman willing to take earlier

(4) Π sued Δ in Aug. 1973 for $7K, amt. due under 2 yr. lease

b) Procedural posture:

(1) TC declared mistrial

(a) Π amended, seeking $5K, amt. due from May 1972-Sept. 1973

(i) Δ counterclaimed alleging Π breached, failed to mitigate, accepted surrender, and for repayment of security deposit

(b) Judgment for Δ: justice and fair dealing imposed duty to mitigate

(2) AC reversed

c) Holding: reversed and rendered

(1) Adopts duty to mitigate

(a) Contract principle over outdated property principle

(i) Issue of fairness and appropriateness in modern society

(a) Trend of cases towards

(b) Landlord has duty to mitigate: burden on landlord to show

(i) To undertake reasonable efforts to re-let

(a) Must treat as part of vacant stock

(ii) But tenant responsible for cost of reasonable expenses incurred by landlord in attempting to re-let

(2) Evidence of attempt to mitigate: due diligence

(a) Factors: each case on own merits

(i) Whether landlord offered or showed apt.

(ii) Advertised in local papers

(b) Tenant may attempt to rebut such evidence by showing suitable tenants rejected

(3) Vacant stock issue: 

(a) Ct. rejects common law justification for traditional rule

(i) Even if landlord can let canceled apt., prevents him from letting another apt.

(b) Each apt. is different: so can’t compare that new tenant took canceled apt. v. any other apt.

d) Notes:

(1) Traditional v. modern rule

(a) Rest. Prop: retains old rule

(i) Many states still retain

(b) Uniform Residential Landlord and Tenant Act: adopted in ½ states: modern rule

(i) Strong trend towards adopting

(2) Commercial v. personal rentals

(a) Traditional rule more likely to be enforced in commercial contexts

(3) Acceleration clauses

(4) Policies

(a) Justifying landlord’s actions

(i) Retroactive application of law: no duty to mitigate at time undertook 

(a) Interferes with settled expectations

(ii) Vacant stock issue: playing catch up to let remaining apts.

3. Landlord’s duties; tenant’s remedies

A. Background

1. Tenant’s rights: to habitable premises

a) Covenant of quiet enjoyment

(1) Theory of constructive eviction

b) IW of habitability

2. Cts. increasingly applying contractual consumer overlay to landlord/tenants relations

a) Two types, gen’ly

(1) Duty to mitigate

(2) Implied duties and obligations

(a) Covenant of quiet enjoyment

(b) Implied warranty of habitability

(i) Landlord warrants that dwelling is in accord with relevant housing regs.

b) Drawing on contract principles

3. Eviction

a) Two types

(1) Actual eviction: if tenant’s enjoyment disturbed such that tenant can’t actually inhabit

(a) E.g., if landlord bars tenant from occupancy

(b) Two types

(i) Partial

(ii) Full

(2) Constructive eviction: if tenant’s enjoyment disturbed by acts under landlord’s control

(a) E.g., where landlord allows conditions to deteriorate such that inhabitation is uncomfortable or impossible, then equivalent to actual eviction

(b) Two types

(i) Partial

(ii) Full

(c) New theory: recent development to promote tenants’ rights

B. Covenant of quiet enjoyment and constructive evictions

1. Minjak Co. v. Randolph (N.Y. App. Div. 1988)

(1) Facts:

(2) ΔΔ rented loft in 1976: commercial lease even though primarily residential bldg. and used as residence

(a) One Π operated music studio in 2/3 of space

(3) ΔΔ encountered problems

(a) In 1977, tenant above operated health spa equipment business

(i) ΔΔ suffered 40 leaks, flooding between 1977-82

(a) Complaints to Π landlord unheeded

(ii) Spa tenant sandblasted walls, causing sand to get into ΔΔ’ apt.

(b) Landlord began renovation in Sept. 1981, causing health problems and forcing ΔΔ to cover up instruments, etc., because of debris and dust

(4) ΔΔ stopped paying rent in July 1981

(a) Π sued for rent

(i) ΔΔ claimed affirmative defense: abatement of 2/3 because unable to use 2/3 of space; abatement as to other 1/3 because landlord failed to provide essential services

(a) Counterclaimed for breach of warranty of habitability

b) Procedural posture:

(1) TC verdict for ΔΔ

(a) Abatement of 80% on theory of constructive eviction from 2/3; 40% for residential portion; 10% on theory of breach of warranty; punitive damages of $20K

(2) AC reversed 80% abatement: theory of constructive eviction no defense to non-payment because ΔΔ didn’t abandon; reduced damages to $5k

c) Holding: reversed: as to dates of non-payment and reduction of damages

(1) Doctrine of constructive eviction

(a) Rejects traditional rule of constructive eviction: tenant must abandon because can’t continue to occupy dwelling and claim right

(b) Partial constructive eviction

(i) May be asserted even where tenant hasn’t abandoned apt.

(ii) May be asserted where only a portion has been made unusable

(2) Punitive damages in breach of K: gen’ly denied but may be applied to deter morally culpable behavior

(a) Where landlord’s actions intentional and malicious

d) Notes:

(1) Consider tenants operating spa

(a) Whether landlord is required to control and is responsible for their activities

(b) If not, do affected tenants have recourse

(i) Nuisance action against tenants themselves

2. Blackett v. Olanoff (Mass. 1976)

a) Facts:

(1) Tenants lived near bar rented by same landlord

(a) Complained about loud music and disturbances

(i) Landlord made some attempt to rectify

(2) Landlord sued for nonpayment

(a) Tenants defended with constructive eviction

(i) Breach of IW of quiet enjoyment

(3) Procedural posture:

(4) TC verdict for ΔΔ: very substantially deprived of quiet enjoyment

b) Holding: affirmed

(1) Whether landlord is responsible for activities of other tenants or whether disturbed tenants must seek nuisance action directly

(2) Constructive eviction by breach of IW of quiet enjoyment

(a) If disturbance attributable to landlord, then sufficient to constitute constructive eviction

(i) Intention

(a) Normally required that landlord must perform some act to show intent

(b) But conduct is controlling: not intentions: omissions, too

c) Notes:

C. Implied warranty of habitability

1. Doctrinal development

a) Before 1970s, most cts. held landlords had no implied duty to repair

(1) Leaseholds had no implied representations of habitability: doctrine of caveat lessee

(a) Except duty to fix latent defects known to landlords and not easily discovered by tenants

(2) Contractual obligations of landlord/tenant were independent: not dependent

(a) Duty to perform not contingent on other party’s performance

b) Modern: most states repudiate lack of duty to repair/maintain and independent covenants rule

(1) Leading case: Javins v. 1st Nat’l Rty. Corp. (D.C. Cir. 1970): extremely important in prop.

2. Hilder v. St. Peter (Vt. 1984)

a) Facts:

(1) In 1974, Π occupied apt. in Rutland for $140/mo. and $50 damage deposit

(a) Δ landlord offered to refund $40 if Π cleaned mess left by prior tenant

(i) Never refunded because claimed never received

(b) Toilet was broken, window was broken, Δ never gave Π key to front door, bathroom had no electricity, water leaked from upstairs into apt., raw sewage odor permeated from basement

(i) Δ promised to take care of everything but never did

(a) Π purchased own padlock and repaired window on own

(b) Had to use extension cord from room adjacent to bathroom

(ii) Part of ceiling plaster fell or dangled because of leaks

(2) Π rented 2 different apts. for 18 and 7 mos.

(a) Fully paid: sued to recover rent

b) Procedural posture:

(1) TC judgment for ΠΠ for $4945: state of disrepair substantially reduced value of leasehold, thus violating IW of habitability

(a) Δ claimed Π not entitled to full refund of rent because no constructive eviction: Π never abandoned

(i) State of law at time: implied covenant of quiet enjoyment

c) Holding: affirmed as to IW, reversed and remanded as to denial of punitive and add’l compensatory damages

(1) Rejects doctrine of caveat lessee: changes in modern society warrant it

(a) Historically, feudal tenants considered to have equal bargaining power as landlords

(i) Sought arable land and capable of making own repairs

(b) Modern tenants of lesser bargaining power and less able to repair as landlords

(i) Tenants seek package of goods and services

(2) Modern view: lease is K between landlord/tenant

(a) Rent in exchange for delivery and maintenance of habitable premises: interdependent promises

(i) Instead of traditional view: landlord’s only duty is to deliver premises

(3) Held, IW warranty exists in any residential rental: landlord will deliver and maintain premises that are safe, clean, and fit for human habitation

(a) Covers any latent and patent defects in essential services and common area facilities

(b) Based on case law recognition of K remedies for breach of lease, assumption of IW of habitability, and statutes recognizing need for adequate housing

(4) Determining habitability

(a) Two steps

(i) Cts. may look to relevant housing codes

(a) Substantial violation is prima facie evidence of breach

(i) Except

(b) Minor violations or major that don’t affect safety/health are de minimus

(ii) Where housing codes don’t exist or address, whether claimed defect has impact on safety/health of tenant

(b) Reqs.: tenant must 

(i) Notify landlord of defects

(ii) Allow reasonable time for correction

(5) Remedies

(a) Standard K remedies: rescission, reformation, damages

(b) Damages: 

(i) Gen’l: value as warranted – value as defective

(a) Agreed-upon rent may be considered fair rental value

(b) Incl. damages for annoyance and discomfort due to breach

(ii) Punitive: in appropriate cases

(c) Withholding of rent

(i) Shifts burden and expense to landlord to bring action for eviction

(a) Ct. will abate any payment by amt. of landlord’s breach

(ii) Constructive eviction not necessary: no abandonment

d) Notes:

(1) Consider self help on part of tenant: withhold rent

(a) Some states limit ability of tenant to withhold: must pay into escrow acct. in case landlord wins

(2) IW of habitability

(a) Should it ever be waivable

(i) Where tenant in as good a position as landlord to maintain

(a) Similar to historic situation

(ii) Economics: compliance raises rents such that poor can’t afford

(iii) Contractual: bargaining between parties

(b) Procedure: full awareness?
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