Property – Nunziato (Spring 2006) 
I. INTRODUCTION TO PROPERTY
Theories
1. Social Utility: maximizes social utility to get investment and development of private property (e.g. parcel community garden)
2. Labor Theory: a moral claim over that with which you mix your labor (e.g. Locke, adverse possession, IP)

3. Individual Rights / Fairness: granting / limiting property rights for greater social utility (e.g. wide access, anti-discrimination)

Rights and Limitations

1. Relational: property law is more about relationships between owners and/or others than between an owner & her property
2. Bundle of Rights: extends to whole world (unlike parties to a K) (To the world, keep off. Signed individual. Endorsed, the State). 

3. Safeguarding Property: state’s enforcement protects property from mere taking by brute force
II. PROPERTY RIGHTS AND LIMITATIONS
A. Right to Exclude: tension between owner’s right to exclude and non-owners’ rights of access


1. Trespass: unprivileged intentional intrusion on property possessed by another

2. Trespass to Chattel: impairment or bodily harm to chattel of another or possessor’s deprived of its use for substantial time



a. Unauthorized emails by ex-worker not T2C w/o damage to computer system / impaired functioning Intel 2003


b. Biz spam was unauthorized, any implied license was clearly revoked, email not essential utility Compuserve 1997

Limitations/Exceptions/Privileges

1. Consent: express or implied (e.g. entrance as fake customers w/ concealed cameras to expose fraudulent practices of eye center for TV show not trespass where center’s work wasn’t disturbed & no trade secrets stolen) Desnick v. ABC 1995

2. Policy Privileges: necessity (emergency), other policy privileges

a. Medical and legal aid to migrant farmworkers isolated from mainstream community Shack NJ 1971

3. Public Accommodations: right of reasonable access (the more public the use, the more accommodation required)
a. C/L Innkeepers & Common Carriers: monopoly denies ability to travel, necessity places those excluded at risk, & showing readiness to serve leads public to rely on that (the more public the use, the more accommodation required)
i. Extending Scope?: unless protecting against disruption, security threats, or dangerous people, casino can’t bar card counter Uston v. Resorts Hotel (NJ 1982)
b. Federal Law - CRA 1964: equal access to places of public accommodation for people of all races, religions, & ethnicities in places of lodging, eating establishments, & places of entertainment, but not private establishments.
ii. Extending Scope?: Boy Scouts is place of accommodation thus violates NJ anti-discrimination law Dale (SC overruled: forced msg w/ which they disagree violates BS’ 1A right to expressive association)



c. Free Speech Privilege



i. 1st Amdt: not allowed to leaflet on private property unless truly a company town Marsh
-Limited Right: mall can prohibit handbill distribution protesting Vietnam Lloyd v. Tanner 1972
-Exception: picketing at mall protected by 1st amdt where directly related to mall’s activities (union) and no other reasonable opportunity to convey message to intended audience Logan Valley
ii. State Protections
-In NJ can exceed fed C such as allowing time, place, manner regs, but barring discrimination based on content cuz almost limitless public use NJ Coalition Against War v. JMB Realty NJ 1994
-CA law requiring owners of large malls to allow members of the public to enter the property to distribute leaflets does not constitute a taking cuz public’s openly invited Pruneyard 1980


4. Adverse Possession: acquiring property when owner fails w/in statutory period to take action to eject a possessor
a. Benefits: rewards productive use of property, incentivizes responsible ownership by record owners, promotes wider distribution of property, and limits property takings to parties highly invested in the property
b. Drawbacks: takes land without compensation, most “productive” use of land may be keeping it pristine
c. Elements of Adverse Possession (6)
i. Actual Possession (general ownership): ordinary kind of use of actual owner
ii. Open and Notorious (notice-giving): sufficiently apparent to put true owner on notice that a trespass is occurring (picnic on farm land doesn’t satisfy) 



iii. Exclusive of Record Owner: possessor’s not sharing w/ true owner (needn’t be exclusive of other users)




iv. Continuous Possession: must be continuous throughout the statutory period (though needn’t be constant)
-Tacking Permitted: separate periods of adverse possession can be tacked to make up the full statutory period so long there’s privity between successive adverse holders



v. Adverse or Hostile: lacks owner’s permission to be on land (doesn’t mean anger/animosity)

-State of Mind Irrelevant: adverse possessor’s awareness is not important in most jurisdictions (e.g. of whether on her own land, trespassing, or has no idea who owns the land) 



vi. For Statutory Period
d. Factors to Consider: extent of surrounding development (rural / urban), record owner’s use of property or lack of it, extent of good faith or efforts to contact owner, extent of relationship between record owner & adverse possessor
e. Example: record owner, Nome 2000, denied ejectment of Fagerstroms from land since they used, staked, & improved a cabin on land for 34 years & thus adversely possessed it Nome 2000 v. Fagerstrom AK 1990 
5. Easements: a non-possessory right to use land possessed by someone else


a. Classic Example: someone traipses over your yard repeatedly and gains the right to use it in that way



b. Parties: dominant party (party that benefits from easement) and servient party (party burdened by easement)
c. Types
i. Affirmative (common): entitles holder to enter upon servient ternement & make an affirmative use of it





-Examples: bike across, pick berries, lay/maintain utility lines, use driveway to unload trucks



ii. Negative (rare): entitles holder to compel possessor of servient tenement to refrain engaging in activity





-Examples: prevent blocking of light, air, or flow from an artificial stream

-Limited: Eden Roc Hotel not entitled to free flow of light & air when Fountainebleau planned 14 story addition which would block sun after 2 pm Fountainebleau 1959
d. Creating An Easement



i. Express: by express agreement of 2 parties (in writing, intent to run w/ land, notice to successive owners)




ii. Prescription (writing excused): like adverse possession but no exclusive use factor (owner can be using)

-Actual Use: limited use is okay (need not be possession as required for adverse possession)

-Open and Notorious: no concealed purpose and “acquiescence” by record owner is sufficient

-Exclusive – N/A

-Continuous (give notice): must be continuous throughout statutory period (needn’t be constant)

*Tacking Permitted: separate periods of adverse possession can be tacked to make up the full statutory period so long there’s privity between successive adverse holders.




-Adverse or Hostile: lacks owner’s permission to be on land (doesn’t mean animosity)





-For Statutory Period


*Store has PE over gravel its truck drivers have long used for deliveries Community Feed 1989

iii. Estoppel (no writing): irrevocable where licensee invested substantially in reliance on reasonably necessary easement and D was aware of that reliance (runs w/ land)
-Haul road owners estopped from revoking permission to use road by neighbors who built home & made improvements to road, their only means of outlet, w/ tacit approval by owners Holbrook



iv. Implied by Prior Use (no writing): by reservation of seller or by grant of buyer (runs w/ land)
-Requirements: parcels previously under common owner; apparent & continuous use of parcel by owner prior to severance; use (reasonably) necessary & beneficial to benefited parcel
-Duration: ongoing because it was part of the deal
-Example: Granite has implied easement cuz previously owned all land, driveway use was obvious to Manns (notice) & using driveway has reasonably necessary economic benefit Granite 1987

-Inferring Intent To Create Easement Factors: whether claimant is conveyor or conveyee, terms of conveyance, consideration given for it, whether claim is made against a simultaneous conveyee, extent of necessity of easement to claimant, whether reciprocal benefit result to conveyor & conveyee, manner in which land was used prior to conveyance, extent to which manner of prior use was or might have been known to the parties



v. Implied by Necessity (no writing): absolute necessity required (no other means of access) (runs w/ land)
*Prior common ownership: may be required

-Rationale: fostering efficient use of land & barring landlocked parcels

-Duration: lasts only as long as the absolute necessity does

-Example: Finns have easement by necessity where they’ve no means of getting in and out to the highway once surrounding land was sold to another party Finn 1941

c. Notice: easements generally require notice to successive owners to continue (actual, constructive, or inquiry)
d. Transfer: key factors to decide if appurtenant or in gross is grantor’s intent & judicial preference for appurtenant
i. Appurtenant Easement (runs w/ land): automatically transferred to subsequent owners of dominant estate  


-Idea: benefits holder in use/enjoyment cuz of another tract of land (requires 2 tracts of land)
   *Road access appurtenant & ban on motorcycles that create danger / nuisance okay Green 1982

-Example: Easement for a driveway across Lot 6 to benefit adjacent Lot 7
-Benefit Apportionable: benefit can be distributed but limited to a use contemplated by original grantor & that doesn’t constitute an unreasonable burden (can’t extend benefit to new property)
   *Can’t widen dirt road for 60 units cuz not originally intended & overly burdens resort Cox 1962

-Constructionally Preferred: cuz easier to identify neighboring landowners than in gross easements
ii. Easement in Gross: transfer only by express agreement from easement’s owner to another
-Idea: benefits holder in use/enjoyment independent of another tract of land




-Examples: pick berries, bike across, fish, lay utility lines

-Benefit Not Attached To Any Land: benefits held w/o respect to a connection with any land 
-Benefit Divisible: if exclusive right granted (e.g. give RCN all rights to put in cables & 0 for me)
e. Commercial Easements (New Non-Contemplated Uses): adding cable to pre-existing wire bundle not contemplated, but ok cuz no material burden to P and consistent w/ easement’s primary goal Henley 1985


f. Termination: written K (release), its own terms (10 years), merger (servient buys dominant), abandonment, adverse possession, purpose frustrated (court terminates), marketable title act (requires recording & limits time)

6. Relief Available: declaratory, $ damages (nominal, compensatory, punitive), injunctive relief / ejectment

B. Right to Use & Enjoy Property: tension between owner’s rights and community’s rights

1. Zoning Limitations: must be for a legitimate public interest
a. First SC invalidation of land-use reg as a taking in which state reg required all mining to be conducted w/o undermining surface structure support though Ps had previously allowed digging under land PA Coal v. Mahon 1922

b. Rent-control law limiting evictions in mobile home parks not a taking cuz owners had opened their property for rental by tenants & state had valid interest in regulating landlord-tenant relationship Yee v. City of Escondido 1992

c. Permitting 75% reduction in value of land where town regulations on industrial use were for health & safety reasons & were substantially related to govt’s police powers Euclid 1926

2. Nuisance Limitations: non-trespassory invasion that substantially interferes with one’s use or enjoyment of one’s property
a. Differences From Trespass: nuisance involves a non-physical invasion (or miniscule particles), involves only a limited right to use/enjoy one’s property, & requires substantial invasion before actionable (weigh rights & utility)
b. Analysis
i. Severe Harm (rights-based) greater than P should bear w/o compensation (§829A)

-3 farmers near coal plant whose crops were harmed by excessive chemical discharged must be compensated irrespective of utility of offending conduct as compared to injury Jost 1969
ii. Serious Harm D could afford to compensate for & continue operations (§826B)

iii. Gravity of Harm outweighs Utility of Conduct (social utility / reasonableness)
-Gravity of Harm Factors: extent of harm, character of harm, social value of use invaded, suitability of use invaded to character of locality, burden on person harmed of avoiding harm

-Utility of Conduct Factors: social value to primary purpose of conduct, suitability of use to character of locality, impracticability of preventing/avoiding the invasion

-Other Factors: priority of location, hyper-sensitive use by P (complete defense for D, e.g. rare outdoor movie screen adversely affected by neighbor’s light)

*Proximity: factory might only have to pay those nearest the factory who were most harmed


c. Standards & Remedies: depend on reasonableness of D’s conduct and degree of harm to P 
i. Substantial Harm to P
a. Unreasonable conduct (causes more social harm than good): Injunction

b. Unreasonable conduct but fair to impose costs of shutting D down on P: Purchased Injunction
c. Reasonable conduct, but unfair to burden P w/ costs: Damages
ii. No Substantial Harm to P: No Remedy



d. Examples
i. Travel service that caused radiation which negatively impacted TVs from nearby appliance store not liable for nuisance cuz technology to address problem too cost prohibitive Page County v. Honeywell 1984
ii. Dirt, smoke, & vibrations from cement plant damaged adjacent properties, but only $ granted cuz small damage to Ps ($185K) relative to D’s operations ($45M & 300 workers) Boomer v. Atlantic Cement 1970
iii. Blocking sun to solar-powered home deemed nuisance cuz rising need for land use regs & energy alternatives overcome historic prop autonomy & unrestricted development Prah v. Maretti WI 1982
C. Right to Transfer Property
1. Real Covenant/Equitable Servitude: affirmative obligation of owner to do/refrain from doing something on her own land

2. Examples: requiring future owner not to sub-divide, maintain ivy walls


3. Differences: real covenants (damages, 5 elements) vs. equitable servitudes (injunction, 4 elements – no privity)

4. Elements
a. Writing: restriction must be in originating docs
b. Notice: party to be bound must have notice of restriction (e.g. actual, inquiry – reasonable buyer would do further investigation, or constructive – reasonable buyer should have known / conduct title search)


c. Intent to Run: parties must intend the restriction to be binding upon successors (e.g. “forever” language)
d. Touch & Concern: must relate to use/enjoyment of the land and affect its market value/quality (e.g. build brick wall, repair property, not build certain type of structure on land, use only for residential use)


e. Privity (RC ES): need horizontal (btw original parties) & strict vertical (btw original/successor on burdened side)



i. Horizontal (orig K parties): buyer/seller or lessor/lessee and covenant in docs creating these relationships

ii. Strict Vertical (orig K party & successor): must transfer full & entire property right in burdened parcel (e.g. sale) and cannot retain any future rights in the land (e.g. you retain rights in lease/grant of life estate)

*Not all property need be passed along, just all rights in benefited parcel (e.g. owner of 3 parcels, sells 1)

5. Examples
a. Plaza can get injunction (ES) but not $ damages (RC) from K not to compete: writing: signed deed btw Kotseas/Trust; notice: CVS had actual notice; intent to run: deed recited; touch and concern: anti-competitive covenants run with land cuz enhance land’s market value; privity: horizontal between Kotseas/Trust, strict vertical between Trust/Plaza cuz a sale, but not ok on burdened side btw Kotseas/ CVS cuz only a lease Whitinsville 1979
b. Tulk can get injunction (ES) or $ damages (RC) from K to maintain square as a garden: writing: written sale between Tulk/Elms; notice: Moxhay admits actual notice; intent to run: language specifies forever; touch & concern: deals w/ use of actual land; privity: horizontal privity cuz Tulk/Elms are buyer-seller & have original writing & strict vertical privity cuz full property transfer on burdened side btw Elms down to Moxhay Tulk v. Moxhay 1848

6. Policy: does it make sense to have restrictions on land use that can be passed along for generations?

a. Benefits of Allowing Restrictions: protects property owners’ intent, benefits may continue, subsequent purchasers may rely on restrictions, provides incentives for landowner to sell cuz they can impose some conditions on buyers

b. Burdens of Allowing Restrictions: restricts land use, dead hand control, changed societal conditions

7. Changed Conditions (Dead Hand Problem): covenants won’t be enforced if conditions have changed so drastically inside neighborhood restricted by covenants that enforcement will be of no substantial benefit to dominant estate.

a. Abandoned Alcohol Ban: Bethany Beach alcohol prohibition from back in 1900 when town was religious has been effectively abandoned by allowing brown-bagging and minimal enforcement El Di 1984


8. Relative Hardship: no enforcement if harm caused is greater by great magnitude than benefit to owner of dominant estate
9. Racially Restrictive Covenants: limits or excludes the sale, lease, occupancy of property to members of particular race(s)


a. Housing: court enforcement of private RCs which exclude by race is state action & violates EPC Shelley 1948

b. Parks: Senator’s trust unenforceable & cy pres reformation inappropriate where central purpose of his will (segregated park) has been frustrated & closing park altogether leads to same result for blacks & whites Evans 1970




i. Dissent: under EPC a state may not close down a public facility solely to avoid desegregation

c. Avoiding Desegregation: closing pool to avoid duty to desegregate doesn’t violate EPC because you’re denying everyone the right to access a pool Palmer 1971
d. Public-Private Spectrum: the more public the action, the more likely that courts will strike down discrimination
i. Direct State Action: public legislation restricting Blacks from using public park 
ii. State Regulation: businesses open to public & regulated under public accommodations statutes

iii. State Imprimatur: land transactions discriminating against Blacks which state enforces

iv. Private Action: private homeowner restricts Blacks from coming into his backyard 
D. Right to Maintain Ownership
1. Takings Clause / Eminent Domain Limitations


a. C Text: Nor shall private property be taken for public use without just compensation
b. Per Se Takings
i. Permanent Physical Invasions
-Requiring installation of TV cables and boxes on landlord’s building Loretto 1982
-Giving permit only if owners okayed easement for public to walk on their beachfront Nollan 1987
ii. Extinguishing Core Property Right
-Completely abolishing Indians’ right to pass on their property upon death Babbitt 1997
iii. Complete Denial of Economically Viable Use
-Zoning rule post-purchase a taking cuz barred all permanent structures near coast Lucas 1992

-Dredging ban a taking even w/ legitimate interest in restricting development FL Rock 1999
c. Denial of Nearly All Economic Value of Land – Balancing Test: unjustly reduces value relative to public interest
i. Character of Government Action: weigh social goals to be promoted (police powers vs. private rights)
-Forcing owners of private marina to open facilities to public constitutes a taking Kaiser 1979
-Anti-eviction controls during emergency housing shortage after WWI not a taking Block 1921
-Ban on continuing quarry in residential area to protect public safety not a taking Goldblatt 1962

-Prohibition on manufacture of liquor not a taking even though guts brewery’s value Mugler 1887  

-Barring operation of brick mill in residential area not a taking Hadacheck 1915 

-Order to destroy diseased trees to prevent infection of nearby orchards not a taking Miller 1928

ii. Diminution in Value: to the owner (denominator problem: whole property, developable tract, air space?) 

-75% reduction in value of land not a taking cuz town regulations on industrial use for health & safety reasons were substantially related to govt’s police powers Euclid 1926
-Construction restrictions from landmarking creating lost opportunity costs not a taking absent interference w/ existing profitable uses Penn Central 1978
iii. Extent of Interference in Reasonable, Investment-Backed Expectations

-Zoning rule post-purchase a taking cuz barred any opportunity to build near coast Lucas 1992

-Construction restrictions from landmarking creating lost opportunity costs not a taking absent interference w/ existing profitable uses Penn Central 1978

-Regulation in place when one buys property weighs against takings claim Palazzolo 2001
-CA law requiring owners of large malls to allow members of the public to enter the property to distribute leaflets does not constitute a taking cuz public’s openly invited Pruneyard 1980

d. Private to Private Transfers
i. Transfer of slum land to private owners for econ dev not a taking cuz public benefit Berman 1954

ii. Transfer of land from oligopolists to private individuals has rational relation to public purpose of promoting wide distribution of property in HI w/ history of ownership concentration Midkiff 1984 
iii. Upholding econ rejuvenation of non-blighted land as part of city’s integrated develop plan Kelo 2005
iv. Improper taking to transfer person’s property to casino where casino is main beneficiary, private use will be paramount, & any public benefit will be speculative at best Mayor of Vicksburg 1994
*Scrutiny: “taking” gets strict scrutiny cuz affects compensation, but “public use” gets deferential scrutiny
e. Key Factors To Consider
i. Singling Out: likely a taking if owners are singled out or extraordinarily deprived of property rights (e.g. unequal distribution of burdens w/o reciprocal distribution of benefits is likely to be deemed a taking)



ii. Pre-Existing Regulation: unlikely a taking if reg in effect at purchase time (no investment expectations)
iii. Nuisance: not a taking for government to regulate, shut down, or prevent nuisances w/o compensation (environmental protections traditionally upheld as protection against land uses that injure community)

iv. Nature of Harm: slums (regs ok), coastal erosion (regs not ok), oligopoly land ownership (regs ok)

f. Compensation: depends on if justice & fairness require public at large to bear costs as opposed to a single owner 


i. Fair Market Value: compensation is FMV not subjective value or replacement costs 50 Acres 1984


ii. Rare Exceptions: instances of manifest injustice or where fair market value cannot be easily determined
iii. Partial Taking: FMV of amount taken plus reduced value of remaining amount caused (e.g. 90 acres taken from 100 requires FMV compensation for 90 taken and reduced FMV of only having 10 acres)
III. ESTATES IN LAND
A. Present Possessory Estates & Future Interests
*Differences: different times at which they begin (e.g. death of life tenant, violation of condition)
*Timing: FI exists from moment created, but only becomes possessory at moment of event triggering shift to FI holder
1. Fee Simple Absolute: right to possess land that extends indefinitely into future such that no other individual has any presently identifiable legal right to obtain ownership in the future (e.g. outright sale of land)
a. Example: O to A

b. Not Subject to RAP
2. Deafeasible Fees: interests that terminate at the happening of a specified event other than current owner’s death
*Differences: whether FI’s in grantor or 3rd party & whether FI becomes possessory automatically or only if asserted
a. Fee Simple Determinable (possibility of reverter): present interest in A, FI to grantor automatically
i. Example: O to A so long as used for residential purposes 
ii. Words of Duration: for so long as, while, during, until
ii. Not Subject to RAP
b. Fee Simple Subject to Condition Subsequent (right of entry): present interest in A, FI to grantor if asserted 
i. Example: O to A on condition that property be used for residential purposes 
ii. Words of Condition: upon condition that, provided that, but if, and if it happens that
ii. Not Subject to RAP
c. Fee Simple Subject to an Executory Limitation: present interest in A, FI in 3rd party automatically
i. Example: O to A so long as used for residential purposes, then to B 

ii. Subject to RAP
3. Fee Tail (disfavored): estate limiting inheritance to lineal descendants for purpose of keeping property in a family dynasty
4. Life Estate: interest for life of designated person (A for life) w/ FI in grantor (reverts to O) or 3rd party (A for life, then B) 

*Differences: whether FI’s in grantor or 3rd party
a. Reversion: the “durational residue” in the grantor when the granted estate terminates (always deemed vested)
i. Example: O to A for life, then reverts to O

ii. Not Subject to RAP 
b. Remainder: FI in person who can take possession upon natural ending of a preceding estate (follows life estate)
i. Contingent: if will take effect upon happening event not certain to occur or to person who cannot be ascertained at the time of conveyance or both (e.g. if Hillary gets elected or to DG’s kids)

*Condition will likely be listed before the property transfer
-Example (Not Certain Event): O to A for life, then if B has graduated from college to B
-Example (Unascertainable Person): O to A for life, then to B’s children (B’s child-less at time)

-Subject to RAP
-Alternative Contingent Remainders: To A & B as life tenants, with remainder in A if A survives B, and with remainder in B if B survives A.

ii. Vested: if to person identifiable at time of initial conveyance and no conditions upon taking possession




-Indefeasibly VR: not subject to change






-Example: O to A for life, and on A’s death to B (B has indefeasibly VR)

-Not Subject to RAP
-VR Subject to Open: may be divided among people who will be born in future





-Example: O to A for life, then to B’s children (B’s children have VR subject to Open)
-Subject to RAP




-VR Subject to Total Divestment: may be destroyed by event occurring after original conveyance

*Property transfer will likely be listed before the condition






-Example: O to A for life, then to B, but if B is elected prez, then to C (B has VR STD)
-Not Subject to RAP
5. Interpreting Ambiguous Conveyances: weigh interests of grantor in free disposition of property, freedom of K, controlling future use vs. interests of grantee in free disposition of property, societal interest in efficient or highest valued use
a. Hierarchy of Constructions (from most to least preferred to avoid restraints on alienation and forfeitures)




i. Fee simple absolute with precatory language: no FI at all (Wood precatory = not legally binding)

ii. Fee simple absolute and a covenant: FI, but no forfeiture (El Di)
iii. Fee simple absolute with an option to purchase: FI but $ required to ensure FI (Central DE)
iv. Fee simple subject to a condition subsequent & possibility of re-entry: FI must be asserted (Cathedral)
v. Fee simple determinable & reverter possibility: FI not subject to RAP, auto forfeiture, reverts to grantor
vi. Fee simple subject to an executory limitation: if condition is violated, 3rd party has interest
vii. Life estate (courts dislike life estates which could potentially last forever)



b. Cases
i. Absent express language to maintain hospital, conveyance didn’t require automatic expiration when hospital was sold off after 35 years but was mere precatory language Wood v. Fremont County 1988
ii. Restriction that land remain w/ church & be used for religious/educational purposes deemed a FSSCS rather than a FSD and thus right of re-entry was not assignable Cathedral v. Garden City Co. 1999
iii. Deed’s language clearly a life estate in daughter & remainder in grandchildren where “fee simple” term used in other parts of the deed was specifically not employed here Edwards v. Bradley VA 1984

iv. Bethany Beach alcohol ban from 1900 when town was religious has been effectively abandoned by allowing brown-bagging & minimal enforcement & thus a FSA w/ abandoned covenant El Di 1984
6. Relations of Successive Owners: Waste Doctrine
a. Basic Right: to receive property in substantially same condition that life tenant received it (e.g. remaindermen)

b. Voluntary vs. Permissive: voluntary (deliberate affirmative acts), permissive (failure to perform affirmative acts)
c. Classic Waste Example: elderly life tenant failed to keep property in good condition & delay in suit not barred cuz SOL only began upon her death & policy supports not causing family tension during woman’s life Moore v. Phillips

d. Economic Waste: life tenant can make fundamental changes to property if a complete & permanent change of surrounding conditions has deprived it of its value & usefulness as previously used 

i. Increased Value: land valueless as farm was wanted by state but remaindermen could get much $ for it so sale to state would be $ loss & thus, though waste, interests of remaindermen trump Baker v. Weedon 1972

ii. Changed Conditions: life estate owner not liable for waste by destroying house & re-grading land cuz changed conditions w/ property since conveyance made it useless as residential lot Melms v. Pabst Brewing
e. Remedies: $ damages for injuries sustained, injunctive relief, receivership (sometimes)
B. Rule Against Perpetuities
1. Standard: invalid unless certain to vest within the lifetime of someone who is alive at the creation of the interest or no later than 21 years after death of parties in being at the creation of the interest.

2. Basic Idea: invalidates future interest that may vest too far into the future

3. Rationales: limiting dead hand control & promoting free transfer of property in marketplace by limiting creation of FIs

4. Five Step Analysis
a. Identify Each Interest Created By Conveyance
b. State Contingency: for contingency remainders, vested remainders subject to open, or executory interests
c. Identify Type of Contingency: for each contingency state whether it is personal (related to some person’s life, death, achievement) or not

i. For Personal Contingencies: find all determining lives (those w/in which or w/in 21 years of which contingency will be resolved). If determining life is in being at creation of interest, it’s a validating life & interest is valid under RAP
ii. For Non-Personal/Administrative Contingencies: determine whether resolution of contingency is certain within 21 years. If so, interest is valid under RAP; if not, interest in invalid under RAP.
RAP Application

5. Whether Rule Applies 

a. Exempt: all future interests in grantor (e.g. reversions, possibilities of reverter, rights of re-entry), and for 3rd party interests only certain vested remainders (e.g. absolutely vested or vested subject to divestment) or charity-charity
i. Examples
-O to A as long as used for residential purposes (possibility of reverter to grantor)
-O to A for life (reversion to grantor)

-O to A for life, then to B and her heirs (absolutely vested remainder)

-O to A for life, then to B, but if B marries C property reverts to O (vested remainder subject to divestment)

b. Subject: executory interests (interest in 3rd party following defeasible fee), contingent remainders (interest in 3rd party following life estate), vested remainders subject to open, contingent life estates



i. Examples



-O to A as long as used for residential purposes, then to B (FSS to executory limitation)




-O to A, but if property is ever used for non-residential purposes, then to B (FSS to executory limitation)
-O to A, but if the property is used for non-residential purposes within 21 years of conveyance, then to B (FSS to executory limitation – RAP applies, but interest doesn’t violate RAP)
-O to A for life, then to B if B marries C (contingent remainder, but interest doesn’t violate RAP cuz interest in B will vest, if ever, when B marries C which can’t happen more than 21 years after B’s death)

-O to A for life, then to the children of B (contingent remainder following life estate)

-O to A for life, then to the children of Bill Clinton (vested remainder subject to open)

-O to A for life, then to 1st child of B to become Prez (contingent remainder following life estate violates RAP cuz there’s no 1 alive at creation of FI w/in whose life or 21 years later its certain that FI will vest

c. Split: option to purchase (right to buy property for stated price at some future point), rights of first refusal (right to purchase property in future whenever current owner decides to sell)

6. Whether Interest is Valid 

a. Invalid: interests not certain to vest w/in 21 years of death of some “life in being” at the creation of the interest.

b. Perpetuities Period: time btw creation of interest & 21 years after death of last person alive at creation of interest.

c. Validating Life: a person named in the conveyance (and their descendents/ancestors) within whose lifetime (or no later than 21 years after that person’s death) the interest is certain to vest if it ever does (corps don’t qualify).

d. Creation of Interest: at moment of conveyance (future interest), testator’s death (will), signing of trust (trust)

e. Vesting: at moment contingency occurs (executory interest), condition that makes it a contingent remainder disappears (contingent remainder)

i. Example: O to A for life, then to B if B graduates law school (contingent remainder in B becomes vested when B graduates law school even if A is still alive, but only becomes possessory at A’s death).
7. If Invalid, What Interest Remains


a. Remedy: violation of rule results in simply striking offending language (fill gaps w/ future interest in grantor)



b. Examples
i. O to A for residential purposes, then to B. (FSS to executory limitation becomes fee simple determinable)




ii. O to A, but if the property is not used for residential purposes, then to B (becomes fee simple absolute)


8. Modern RAP Modifications: help mitigate some of the RAP’s harshness
a. Wait and See Test: adopted by most states, courts will not hold a FI invalid until perpetuities period has passed & they’re certain that FI has not vested w/in that period
b. Cy Pres Reformation: courts may equitably reform a conveyance to conform to the RAP (e.g. reduce the age contingency of 25 to 21 if it will validate FI)
c. RAP 90 Year Perpetuities Period: extends to 90 years and waits until period’s passed to deem FI invalid

9. Policy: tension between free alienability and other policies
a. RAP Trumps: in conveyance either a FSSCS (not RAP subject) or option to purchase (subject to RAP) court held it a purchase option & voided by RAP cuz RAP’s alienability goal trumps other policy concerns Central DE 1991

b. RAP Doesn’t Trump: right to pre-empt sale to outside purchaser by condo owners encourages property transfers and promotes greater # of bidders and thus outweighs mechanical application of the RAP Cambridge 
C. Rule Against Restraints on Alienation 

1. Policy: promote free alienability of property by limiting restrictions on its transferability

2. Formal Restrictions: prevents disabling restraints (forbidding right to transfer), forfeiture restraints (imposing forfeiture if land is transferred), and promissory restraints (requiring prior consent to transfer)
D. Co-Ownership
1. Tenancy in Common
a. Right to Possess: each tenant has undivided interest and right to possess entire parcel w/o compensating the other
b. Consent: lease by only 1 TinC is valid (e.g. son not entitled to eject farmer where father okayed lease Carr 1988)

c. Transfer: TinC can transfer interest to anyone & at death surviving TinC doesn’t inherit dying tenant’s share


2. Joint Tenancy


a. Transfer: JTs have a right of survivorship such that when one dies her interest is transferred to remaining JT

b. Formalities Required: unities of time (created at same moment), title (created by same instrument), interest (equal fractional undivided interest), and possession (right to possess entire parcel)

c. Severance: one JT transfers interest during life to another party (severs unity in time and title) and leads to a new interest through a tenant in common who has no right of survivorship to JT’s land if JT dies (lease doesn’t severe JT)
d. Indestructible Right of Survivorship (life estates w/ alternative contingent remainders): To A & B as life tenants, with remainder in A if A survives B, and with remainder in B if B survives A.


3. Tenancy by the Entirety


a. Basic Idea: similar to JT but stronger and only available to legally married couples

b. Distinctions between TbtE and JT
i. Interest can’t be sold, transferred, or encumbered by mortgage w/o consent of spouse
ii. Right of survivorship can’t be unilaterally destroyed

iii. Creditors can’t take prop to satisfy 1 spouse’s debts (e.g. can’t take house cuz dad’s debt Sawada 1977)
iv. Not subject to partition (while marriage lasts)

4. Marital Property
a. Separate Property (41 states): each spouse owns property during marriage separately unless they choose to share

b. Community Property (9 states): property acquired during marriage by either spouse is jointly owned by couple
c. Divorce: property subject to equitable distribution based on # issues (e.g. status, rehabilitation, contribution, fault)
i. Other Factors: age, health, occupation, vocational skills, contribution as homemaker, misuse of property during marriage, income tax consequences, debts, obligations b4 marriage, contribution to spouse’s educ
ii. Professional License: generally not subject to equitable distribution (but see O’Brien 1985 where wife gave up own educ, moved repeatedly, & supported husband entitled to equitable distrib cuz joint effort)
5. Obligations / Rights of Co-Owners
a. Right to Possess: each co-owner has right to possess entire parcel w/out compensating other (absent “ouster”)

b. Ouster: act by which 1 co-owner wrongfully excludes co-owner from property (ousted co-owner has right to fractional share of property’s fair value; can be constructive ouster if realities prevent sharing occupancy)

i. No ouster when husband wanted to leave home to be w/ girlfriend rather than being pushed out by wife, & 4 year delay before suing for rent suggests he abandoned occupancy and wasn’t excluded Olivas (1989)
c. Rental Right: each co-owner has right to rent out property & not necessary to get consent of or provide notice to co-owners (though non-lessor co-owner has right to share of rent if she agrees to be bound by lease) Carr
i. Wife can’t cancel lease to prevent husband from creating boxing pavilion on joint farmland Swartzbaugh
ii. Upholding husband’s lease of land to son for 6 years w/o wife’s knowledge cuz cotenants can lease out property w/o other cotenant’s consent Kresha v. Kresha NE 1985

d. Partition: co-owners sue for partition if relationship is deteriorating or property may be sold & $ divided
e. Adverse Possession: asserting against co-owner requires explicitly stating intent to take possession (actual notice)
IV. LANDLORD-TENANT
A. Framework: not a 1 time conveyance for lease term (traditional paradigm) but an ongoing executory K relationship w/ special attention to basic need for residential housing & unequal bargaining power (modern paradigm – e.g. implied warranties/covenants)
B. Tenants’ Rights
*Rationale: consumer protection, unequal bargaining power, importance of safe/habitable housing

1. Quiet Enjoyment (move out): landlord impliedly promises not to disturb tenant’s quiet enjoyment (e.g. noise, heat, rats)
a. Landlord Control: where landlord has right & ability to control tenant also has duty to control tenant (generally)
b. Uncontrolled Noise: liable for noise from bar/lounge tenant that disturbed residential tenants since it is a natural & probable consequence of commercial lease in residential bldg & residential tenants suing moved out Blackett 1976
2. Warranty of Habitability (need not move out): right to premises that are clean, safe, & fit for human habitation which covers all latent & patent defects in essential facilities as well as common areas (landlord can’t argue assumption of risk)
a. Breach Factors: relevant local/municipal housing code, whether defect has an impact on tenant safety or health, & require that tenant first notified landlord of defects and allowed reasonable time for their correction.

b. Remedies: rescission, reformation, damages, repair & deduct, or w/holding $ of future rent to recover damages 

i. Tenants who had shattered windows, broken padlock, clogged toilet, inoperable lights, water leaks, crumbling plaster, & raw sewage smell entitled to some rent back & costs they paid for repairs Hilder 1984

3. Withhold Rent: in instances of constructive eviction so long as moves out in whole or part (see landlord’s remedies)
C. Landlord’s Rights: receive agreed upon rent, have premises returned intact, regain possession at end of lease term
D. Landord’s Remedies 

When Tenant Allegedly Breaches &Refuses to Leave
1. Eviction: actual (full or partial) or constructive (full or partial)
a. Constructive Eviction: occurs when landlord substantially interferes w/ tenant’s implied warranties or covenants (defense of CE allows tenant to stop paying rent but requires they move out in whole or in part to claim defense)
i. Partial (requires tenant to “move out” of part of premises): 2 years of tenant non-payment ($12K) okay  under tenant-friendly doctrine where 66% of loft (home/music studio) was unusable cuz of 40+ water leaks, negligent construction causing dust, no signs on crumbling stairs, falling brick Minjak 1988
ii. Full (requires tenant to fully move out of premises): landlord liable for uncontrolled noise from bar/lounge tenant that disturbed residential tenants since its a natural & probable consequence of commercial lease in residential building and residential tenants suing had moved out Blackett 1976
iii. Landlord Control: where landlord has right & ability to control tenant also has duty to control tenant

iv. Tenant to Tenant Annoyances: generally landlord’s not responsible if one tenant annoys another
2. Summary Process: an expedited eviction process (though increasingly slower cuz allows tenants to raise defenses)
3. Self-Help: increasingly disfavored given quick summary process option but allowed under C/L if landlord’s legally entitled to possession & means of re-entry are peaceable (factors: notice to tenants, discretion in emergency cases)
a. Striking down self-help eviction by landlord who locked restaurant owner w/ health code violations out cuz self-help did not employ peaceable means as required by C/L. Berg v. Wiley MN 1978

When Tenant Breaches & Leaves Early

1. Mitigation of Damages: landlord must make reasonable efforts to re-let apt or seek unpaid rent from defaulting tenant w/out waiting an unreasonable period of time (e.g. landlord who waited 2 years can’t get back rent Sommer 1977)
2. Options: accept tenant’s surrender, relet premises on tenant’s behalf, wait & sue at end of lease for back rent (disfavored)
V. INTELLECTUAL PROPERTY
A. Tension: limiting autonomy and blocking desirable economic activity from too much private property vs. not protecting, crediting, and incentivizing innovation of authors, creators, and inventors
B. Copyright: grants exclusive rights in literary & artistic works construed broadly (e.g. books, poetry, song, dance, dramatic works, computer programs, movies, sculpture, paintings, maps, architectural plans)


1. Exclusive Rights: reproduce, prepare derivative works, distribute copies, perform, display

2. Fair Use Limitation: fair use of © is not infringement for purposes such as criticism, comment, news reporting, teaching, scholarship, or research and is based on 4 factors


a. Purpose & Character of Use: commercial, piracy, transformative parody, non-profit education, criticism

b. Nature of the Copyrighted Work: essentially creative (unfair), mere factual compilation (fair)

c. Amount and Substantiality of Portion Used: in relation to copyrighted work as a whole

d. Effect of Use on Potential Market or Value of Copyrighted Work: supplants original, market substitution
*Parody: 2 Live Crew parody that transforms rather than supplants original Pretty Woman w/ extensive musical differences deemed fair use cuz not piracy or done just to avoid drudgery of creating Campbell v. Acuff-Rose 1994
3. Timing: © secured automatically at creation, registering not needed, lasts author’s life + 70 yrs, & rights can be transferred
4. Not Protected: non-tangible works (e.g. improv), phrases, slogans, familiar symbols/designs, ideas, procedures, etc. 

5. 3rd Party Infringement: requires actual infringement by end users, actual/constructive knowledge of infringement, contribution to or failure to impede infringement
a. Capable of Substantial Non-Infringing Use: sale of VCRs not violative of © rights cuz capable of substantial non-infringing uses, used principally for time-shifting for later home viewing, & no evidence of less viewing Sony 1983
b. Primary Purpose to Infringe: liable for distribution of file-sharing software cuz clear primary purpose of profiting from 3rd party © infringement was shown by clear expression & no efforts to impede such sharing Grokster 2005
C. Trademarks: grants exclusive rights in symbols that indicate the source of goods or services (e.g. word, symbol, or phrase used to identify a particular manufacturer or seller’s products & distinguish them from products of another – also trade dress: color/packaging)

1. Rationales: helps consumers quickly identify source of goods & gives manufacturers incentive to invest in quality goods

2. Sources: federal law (Lanham Act, 1946 amended 1996) and state law

3. Distinctiveness Determination: the more distinctive the greater the protection
a. Arbitrary & Fanciful: no logical relationship to underlying product (high degree of protection, e.g. Kodak, Apple)

b. Suggestive: evokes or suggests a characteristic of underlying product (high degree of protection, e.g. Coppertone)

c. Descriptive: directly describes a characteristic/quality of underlying product (protect only w/ secondary meaning e.g. Holiday Inn, All Bran, Vision Center)

i. Secondary Meaning: public associates mark w/ particular producer rather than underlying product

ii. Rationale: exclusive rights to use mark would be unfair advantage when mark isn’t inherently distinctive

iii. Factors: amount/manner of ads, sales volume, length/manner of term’s use, results of consumer surveys

d. Generic: describes general category of underlying product (no protection, e.g. computer, produce)

5. Acquiring TM: 1st to use mark in commerce or 1st to register it w/ PTO (not required, but provides nationwide protection)
6. Losing Trademark Rights: can be lost through abandonment (use discontinued w/o an intent to resume it, e.g. Brooklyn Dodgers TM), improper licensing or assignment (e.g. licensing to a franchisee w/o adequate quality control/supervision), or genericity (TM has become generic over time, e.g. kleenex, thermos, aspirin, cellophane)

7. Infringement (likelihood of confusion): P owns mark, D used mark in commerce & in connection w/ goods & services in a manner that’s likely to cause consumer confusion as to the source, sponsorship, or approval of the goods/services.
a. Factors: strength of mark, proximity of goods, similarity of marks, evidence of actual confusion, similarity of marketing channels used, degree of caution exercised by the typical purchaser, D’s intent

b. Initial Interest Confusion
i. Unlabelled Ads keyed to Playboy’s TMs violative cuz competitors gain customers by appropriating identical, nearby marks which easily divert & 51% surveyed presumed Playboy sponsorship Playboy 2001
*Contrast: hijacking customer to a website by making him think he’s visiting TM holder’s website vs. distracting a potential customer w/ another choice when it is clear that it is a choice
ii. Mock Site at peta.org by cybersquatter w/ links to orgs w/ views antithetical to PETA not a parody (simultaneousness test) and infringes cuz it hinders access to PETA’s services & website PETA 2001
iii. Good Faith Critique on gays at falwell.org doesn’t infringe cuz no confusion likely w/ clear “no affiliation” note & no attempt to imitate, make $, steal customers, or offer similar services Lamparello 2005

8. Dilution (confusion not required): commercial use in commerce of P's famous mark diluted by blurring or tarnishment
a. Blurring: another’s use of a mark creates possibility that it will lose its ability to serve as a unique identifier

b. Tarnishment: famous mark is improperly associated w/ an inferior or offensive product or service (adultsrus.com)
c. Factors: degree of inherent/acquired distinctiveness, duration/extent of use, amount of advertising/publicity, geographic extent of market, channels of trade, degree of recognition in trading areas, any use of similar marks by 3rd parties, whether mark is registered

9. Defenses
a. Fair Use: used in good faith for primary rather than secondary meaning & no consumer confusion likely to result (e.g. a cereal maker describes its cereal as consisting of “all bran” w/o infringing on Kellogg’s All Bran) 
b. Parody: may be permissible if not too directly tied to commercial use though line’s blurry 
(e.g. Muppet character Spa’am ok, but Gucchie Goo diaper bags / Enjoy Cocaine posters not ok)

10. Remedies: injunction or $ damages (e.g. D’s profits, damages sustained by P, costs of the action)

D. Publicity Rights: a celebrity or public figure’s right to exclusive use of name/likeness (usually to prevent commercial exploitation)

1. Rationales: prevents unjust enrichment by the theft of good will

a. Making/selling MLK busts violates publicity right passed to MLK’s heirs where done for $ gain MLK GA 1982
b. Golfers win against game manufacturer for use of their names w/o their consent Palmer NJ 1967
c. Media can’t televise performer’s full human cannonball performance w/o his consent Zacchini 1977
d. Ad agency committed tort against Bette Midler by using former backup singer to imitate her for Ford commercial

2. Concerns: overprotection may threaten free creativity and public domain

a. Murdered girl’s mom can’t recover for pics of dead body in paper cuz issue’s of public concern Waters GA 1956

b. Fictional novel & movie on 11 day disappearance of Agatha Christie okay under 1st amdt Hicks NY 1978
c. Samsung violated © in using robot for ad that evoked image of Vanna White on Wheel of Fortune
E. Patents: grants exclusive rights in inventions (e.g. processes, machines, compositions of matter)

Right to Exclude (Defenses to Trespass / Trespass to Chattel)
1. Consent

2. Policy Privileges: necessity, emergency, migrants 

3. Public Accommodations: C/L inns/common carriers or fed law 

4. Free Speech Privilege: 1st amdt or state law
5. Adverse Possession

a. Actual Possession 

b. Open and Notorious (notice-giving)


c. Exclusive of Record Owner 


d. Continuous Possession (tacking permitted)


e. Adverse or Hostile (no permission, state of mind irrelevant) 


f. For Statutory Period

6. Easements

a. Types: Affirmative (common) vs. Negative (rare)

b. Creation 

i. Express (writing, intent to run, notice) 

ii. Prescription (AP, but w/o exclusive & actual use ok)

iii. Estoppel: substantial reliance & D aware of it
iv. Implied by Prior Use: past common owner, contin/apparent use, reasonably necessary, beneficial
v. Implied by Necessity: absolute necessity, (past common owner?)
c. Transfer 

-Appurtenant: runs w/ land, apportionable if consistent w/ grantor’s intent & not too burdensome
-In Gross: transfers only w/ express agreement, divisible if exclusive
Right to Use & Enjoy Property

1. Zoning: relation to police powers 

2. Nuisance

a. Severe Harm more than P should bear w/o $ (829A)


b. Serious Harm D can afford to pay for & continue activity (826B)
c. Gravity of Harm Factors
i. Extent of harm

ii. Character of harm

iii. Social value of use invaded

iv. Suitability of use invaded to character of locality

v. Burden on person harmed of avoiding harm

d. Utility of Conduct Factors
i. Social value to primary purpose of conduct

ii. Suitability of use to character of locality

iii. Impracticability of preventing/avoiding the invasion
e. Other Factors: priority of location, hypersensitive use (complete defense)
f. Substantial Harm Remedies: injunction (unreasonable), damages (reasonable) 
Right to Transfer Property

Real Covenants/Equitable Servitudes (RC: 5, damages; ES: 4, injunction)

a. Writing
b. Notice

c. Intent to Run
d. Touch & Concern


e. Privity (RC ES): horizontal & strict vertical (full transfer of rights e.g. lease no good)

*Changed Conditions: dead hand, racial discrim, relative hardship
Right to Maintain Ownership

Takings Clause / Eminent Domain

a. Per Se Takings
i. Permanent Physical Invasions

ii. Extinguishing Core Property Right 

iii. Complete Denial of Economically Viable Use

b. Denial of Nearly All Economic Value of Land – Balancing Test

i. Character of Government Action

ii. Diminution in Value to Owner

iii. Interference With Investment-Backed Expectations
c. Other Key Factors 

i. Singling Out

ii. Private to Private Transfer

iii. Pre-Existing Regulation

iv. Nuisance

d. Compensation: fair market value
Estates in Land (*=subject to RAP)
1. Fee Simple Absolute (prec lang, w/ covenant, option to purchase)

2. Fee Simple Subject to Condition Subsequent

3. Fee Simple Determinable

4. *Fee Simple Subject to an Executory Limitation

5. Life Estate (consider waste doctrine for remaindermen)
a. Reversion

b. *Contingent Remainder

c. Vested Remainder (Absolutely, *Subject to Open, Subject to Total Divestment)

6. RAP


a. Applies: CRs, VRs subject to open, exec interests


b. Valid: if must vest w/in 21 years of death of life in being at interest’s creation

7. Co-Ownership


a. Tenancy in Common

b. Joint Tenancy

c. Tenancy by Entirety

d. Marital Property

e. Obligations / Rights of Co-Owners: possess, rent land, partition, get $ for ouster 

Landlord-Tenant

1. Tenant’s Rights

a. Quiet Enjoyment

b. Warranty of Habitability

c. Withhold Rent (constructive eviction)

2. Landlord’s Remedies (consider mitigation of damages)
a. Eviction

b. Summary Process

c. Self-Help
Intellectual Property

1. Copyright (literary & artistic works)

a. Exclusive Rights: reproduce, distribute, perform, display, derivatives

b. Fair Use Limitation (consider whether parody)
i. Purpose & Character of Use


ii. Nature of the Copyrighted Work


iii. Amount and Substantiality of Portion Used


iv. Effect of Use on Potential Market or Value of © Work

c. 3rd Party Infringement

i. Capable of Substantial Non-Infringing Use

ii. Primary Purpose to Infringe

2. Trademarks (symbols indicating source of goods or services)

a. Protection
i. High for Arbitrary & Fanciful (Kodak) & Suggestive (Coppertone)

ii. Secondary Meaning for Descriptive (Holiday Inn)

iii. No Protection for Generic (Computer, Kleenex)

b. Infringement (likelihood of confusion)
i. P owns mark

ii. D used mark in commerce in connection w/ goods & services 

iii. In manner likely to cause consumer confusion 

iv. As to source, sponsorship, or approval of goods/services

c. Infringement Likelihood of Confusion Factors
i. Strength of mark

ii. Proximity of goods

iii. Similarity of marks

iv. Evidence of actual confusion

v. Similarity of marketing channels used

vi. Degree of caution exercised by the typical purchaser

vii. D’s intent

*Initial Interest Confusion: Unlabelled Ads (Playboy), Mock Site (PETA), Good Faith Critique (Falwell)


d. Dilution (don’t need confusion): commercial use, famous, blurring or tarnishment
i. Degree of inherent or acquired distinctiveness

ii. Duration & extent of use

iii. Amount of advertising/publicity

iv. Geographic extent of market

v. Channels of trade

vi. Degree of recognition in trading areas

vii. Any use of similar marks by 3rd parties

viii. Whether mark is registered

e. Defenses
i. Fair Use: good faith for primary meaning & no confusion

ii. Parody: okay if not too directly tied to commercial use (Gucchie Goo, Enjoy Cocaine)

3. Publicity Rights: celebrity/public figure’s right to exclusive use of name/likeness
