Property Outline
THEORETICAL JUSTIFICATIONS FOR PROPERTY

A. What is Property? 

Not a thing: A set of limited legal rights and entitlements that a property owner has, with respect to something

Property Law 

Gives owners the power to control things by placing duties on non-owners

How property rights originate:  Property originates through first possession but also through cultural considerations such as race/assimilation, labor put forth to develop the land, government redistribution, effects social policy/economic development, morality v. pragmatism, cultural contingency, rights recognized by courts and the state makes the rights legitimate.

Property Rights – a legal entitlement to an individual or an entity, but the extent of the legal right is partly determined by rules designed to ensure that the property system functions fairly and effectively

· Not absolute/limitless

· Limited to ensure that property use and ownership do not unreasonably harm the legitimate, legally protected personal or property interests of others

· Owners have obligations as well as rights
· Ultimately you must rely on the state to enforce your property rights
· Emergencies/necessities are exceptions – can infringe on someone else’s property
· Property rights end where someone else’s begin
· Point is for efficiency and fairness
Bundle of Entitlements – possessed by property owners

· Privilege to use property

· To alter/change the property

· Right to exclude others

· Power to transfer title to the property – convey 

· Immunity from having the property taken or damaged/destroyed without consent

Theories of Property – theories are tools to decide what the rules will be, sometimes rules and theories overlap and sometimes they conflict


Traditional Native American Conceptions of Property

· It is not possible to “own” the land in the way that non-Natives think of it

· Many Native nations developed systems that were far more oriented to sharing than are non-Native property systems

· Property rights were not exclusive; uses of property would overlap


Positivism and Legal Realism

· Rules are promulgated for reasons of public policy

· Rules are intended to protect individual rights, promote the general welfare, increase social wealth, and maximize social utility

· Therefore, judges should follow rules and should exercise discretion when filling in gaps and ambiguities

· Want consistency in judgments
· Law and morals are separate- although moral judgments may underlie the law, they are not fully enforced

· How members of a group allocate scant resources:  how to resolve competing claims over limited resources

Justice and Fairness

· Gaps in law should be interpreted in a manner that protects individual rights, promotes fairness, or ensures justice

· Certain individual rights cannot be sacrificed for the good of the community

Lochian Theory

· Labor is the foundation of property – if you work on land, you may establish ownership

· Encourages productivity and stimulates commerce
· Promotes positivism
· Owning one’s own labor – right to control fruits of your labor
· Good for society
Utilitarianism, social welfare and efficiency

· Focuses on the consequences of alternative legal rules

· Compare the costs and benefits of alternative property rules with the goal of adopting rules that will maximize social utility or welfare

B. Competing Claims to Original Acquisition

Johnson v. M’Intosh (U.S. Supreme Court) – government redistribution, rule
Facts:  Two claims to title of land that Native Americans inhabit.  Π’s claim came from buying it from the Indians.  U.S. government conveys land to ∆.  Issue of first possession and natural rights.
Issue:  Who had the better claim to the title?  ∆.  Could Indians convey property?  No.

Rule: Native Americans (Π’s) were granted RIGHT OF OCCUPANCY – NO RIGHT TO TRANSFER!!!  Otherwise government would have had to pay for all the land the Indians occupied.
Policy:  
· First, you would trace the chains of title.

· Effect of Native Titles: Courts have held that although Native Americans were here first, and had possession of the land on which they lived, they did not have title to it, and could thus not convey the land. 

· Right to occupy was meaningless since it could be taken away.

· Π’s Argument: Based on a natural rights theory (naturalism) – natives possess right to sell b/c they had a natural right to the land

· ∆’s Argument: Based on a positivist theory (rights through law) – natives were merely inhabitants of the land

· Π did not obtain title from someone who could convey it
· Lockeian notion of labor/possession which is that the Indians didn’t use land in a protective way like the Europeans (fencing, crops, raising livestock – instead hunters and gatherers)

· Conquest/power notion – discovery gave government full right to extinguish the Indian right of occupancy

LIMITATIONS ON THE RIGHT TO EXCLUDE

A. Common Law Public Policy Limits

The right to exclude – Owners can exclude nonowners from their property - without this, may be difficult to put land to its best use. Not efficient use of land, an unfair burden on the owner.

Not absolute! There are limitations 

· Limited by necessity- can’t use property in a way that injures others
· Limited by extent to which property owner has opened up land to the public
· The right to use my fist ends at your nose.
The Right to Exclude May Not be Used to Harm Others

Trespass is an unprivileged intentional intrusion on property possessed by another – a criminal act.  Okay to trespass if it is an emergency.


A trespass is privileged and thus not wrongful if 1) it is done with consent of the owner; 2) the entry is justified by the necessity to prevent a more serious harm to persons or property; 3) the entry is otherwise encouraged by public policy. 

State v. Shack (NJ) – NJ state criminal statute, case decided on CL, standard
Facts: Tejeras & Shack (∆’s), pursuant to their jobs, entered upon private property to aid migrant farmworkers. When ∆s refused to leave at owner’s request, charged with trespass under NJ criminal statute. 

Issue: Does the owner of the property have the absolute right to exclude all others from property? 

Rule: No. Real property rights are not absolute, and necessity may justify entry upon private land. 

· Based upon the rationale that “property rights serve human values”

· Here, there was a concern for the farmworkers’ human rights

· Owner has no right to exclude the D’s, so there can be no trespass

· Title to real property cannot include dominion over the destiny of persons that the owner permits to come upon the premises

Policy:

· Relies on Marsh v. Alabama to make its decision – reasoning for using this is that there is a Constitutional difference between ownership of public and private property (public land must abide by the Constitution, private land you can do more of what you want).  Treats a privately-owned town as a public one (exception to the rule) by allowing state regulation.

· This charge was also barred because of the Supremacy Clause of the Constitution – would defeat a federal statute that created aid for migrant farmworkers

· Decided on state law so the Π could not appeal (if based on a federal law it could have gone to the U.S. Supreme Court)
· Tedesco’s right as a owner – security to enforce on his  property for himself and  for his employees, his ability to farm/be productive

· He has a point in that the migrant workers could go to the aid workers to get the info.

· Rights of migrant workers – not a party here but that’s what we’re concerned about (the primary focus).  Fundamental rights:  Right not to be isolated, receive aid from government/charities, right to be able to receive visitors, live w/dignity and enjoy customary rights among citizens, privacy.

· Familiar tension throughout the law.  Balance property rights w/free access.  Freedom of action of one w/productivity of the other.

· Counterargument = can’t the market regulate; a bad owner won’t attract workers but this assumes equal bargaining power.

· Realist, not formalist approach – property rights serving human values

· Court is not taking a stick away from Tedesco’s bundle, just saying that he never had it in the first place

· Court is concerned about how disadvantaged the migrant workers – problem though is line-drawing/determining who is exceptionally disadvantaged; no predictability, subjective.

Property Open to the Public

Uston v. Resorts International Hotel (NJ) – CL, rule

Facts: ∆ excluded Π from his casino because Π was counting cards.  Π sued ∆ for access. No statute in NJ against card-counting (changing decks would lose $).

Issue: Can an owner of property that is open to the public unreasonably or arbitrarily exclude members of the public?  No.

Rule: Property owners who open their property to the public in pursuit of their own interests have no right to exclude people unreasonably. 


This holding is the Minority Rule (NJ)…


Casino owner SAME as Farm owner in State v. Shack – Both owners are trying to maximize economic return, both involve the right to exclude

Casino owner DIFFERENT than farm owner in State v. Shack – Casino more public


B. Speech Rights and Access to Private Property

Lloyd Corp. v. Tanner (U.S. Supreme Court) – U.S. Constitution, rule 

Facts: ∆ handed out protest flyers in Π’s mall. ∆ was asked to leave by security. ∆ left and later filed suit seeking injunctive relief and declaratory judgment. 

Issue: Does the mall have a right to exclude people from distributing protest flyers when it’s unrelated to the shopping center’s operations/activities (when a private property has taken the place of public property – no downtown)? 

Rule: Yes. A privately owned mall is not so dedicated to public use as to allow people to exercise their First Amendment rights. Π has the right to exclude. 

· Private property does NOT lose its private character merely because the public is invited to use it for designated purposes

· Mall is not “the functional equivalent of a public business district” – See Marsh & Logan Valley, where the privately owned entity functioned as a public entity/actor – anomalies
Difference between Logan Valley and Lloyd


Logan Valley – free speech had to do with the operation of the mall – so people’s constitutional rights were protected.  1st amendment activity related to shopping center operations (employment dispute).


Lloyd – free speech was completely unrelated to the mall – so people’s free speech rights were NOT protected. 


Marsh – Jehovah’s witness leafleting on the streets in a company-owned town.  Carried out all functions of a town in return for natural resources – would have to know the property lines to know what was private and public.  Nowhere to distribute literature.

· In this case the Π argues that there is no comparable assumption of municipal function or power so they did not want the Marsh rule to apply.  So no state action.

Policy:

· The federal Constitution generally restricts only government actions, not actions by private persons (need state action)
· Π = 5th and 14th amendments v. ∆ = 1st amendment
· Right to free speech leaflet on private property because no public property to do so v. No deprivation of property w-out due process or compensation
· 1st and 14th amendments limit STATE action (not on action by the owner or private proper used non-discriminatorily for private purposes only)
· Here the free speech does not interfere w/the mall’s bottom line and in Uston it did.  Public speech is a loftier goal than Uston’s recreational one even though he causes more damage to the private property’s finances.  
· Dissent = speech rights over property rights based on a hierarchy of rights
· Size matters – all goods and services at Lloyd Center (issue of access to speech – if you need to reach people it’s at Lloyd Center)
· Handbilling is inexpensive and can reach the most people at a place like the Lloyd Center (except that internet created several years later)
N.J. Coalition Against War in the Middle East v. J.M.B Realty (NJ) – broader NJ Constitution, standard 

Facts: Π passed out flyers protesting the Gulf War. ∆, owner of the mall, prohibited Π from passing out flyers. 

Issue: Does ∆, as owner of mall, have the right to deny Π his constitutional rights in the mall? What are the important factors to consider? 

Rule: ∆ does not have the right to exclude Π from distributing flyers because of the 3-pronged test.


Three pronged test in NJ:  

· Nature & Purpose of the Primary Use of the Property – Malls are all-inclusive. People engage in activities that previously took place; a gathering place.

· The Extent and Nature of the Public Invitation to Use the Property – Malls make all-embracing invitation to the public and have significant non-retail uses (exercise, socialize, not necessarily shop)

· Prongs 1 and 2 best considered together – multiplicity of uses of the mall (intention to bring the entire community there), implied invitation, normal use is all-inclusiveness.

· The Purpose of the Speech/Expressional Activity in Relation to the Private and Public Use of the Property – not as private as it once had been, taken over the traditional function of the downtown shopping area.  Does not have to relate to the mall’s activities:
· Compatibility of free speech w/the property; 
· Proof = compatibility of free speech w/downtown business districts for over 200 years
· Can minimize the discordance by adopting rule to regulate time, place manner of leafleting.
Policy:

· Burden on retail locations but also too expensive for the protestors  to get his message out on tv

· This case says that if you decided differently then you take away 1st Amendment right
· Dissent in Lloyd is much like the majority in JMB (expression that is inexpensive to a broad range of citizens)
· Similar to State v. Shack (the key is needing aid to communication)
· Mall is functioning like a public actor so we will treat them as such – like Marsh, Logan Valley
· The federal Constitution doesn’t provide citizens a right to free speech in privately owned shopping centers.  
· Relied on Schmid – the right to leaflet at Princeton; this case relied on the NJ Constitution (NJ free speech rights broader than the federal Constitution – not limited to state actions)
· Possibly an issue better dealt w/in the legislature (enact a right of reasonable access law) and not the courts
· Institutional role of court in this case:  Should Constitution rights change because of technology/new demographic patterns?   Changing times effect the law.
Opposing Argument – Primary users of malls are shoppers, and mall owners are in a business to sell goods

THIS IS THE MINORITY RULE – NEW JERSEY (CA also has a broad Constitution to engage in certain types of activity in privately owned malls)  



Here the important point is this: 

The Federal Constitution defines the minimum level of protection for property rights that the states may not infringe upon. The state constitutions are not entitled to provide less protection for free speech than that mandated by the federal constitution. They may, however, provide more protection for free speech rights than is mandated by the constitution. It is up to the states!

Three Possible Outcomes in the Mall Free-Speech Cases

1. First Amendment granted citizens the right of access to malls for free speech purposes. Rejected in Lloyd
2. Not only is no right of access created by the Constitution, but any right of access created by state law would represent a taking without just compensation, and would thus violate the owner’s property rights protected by the Fifth and Fourth Amendment. Rejected in Pruneyard
3. Free speech is neither required by the First Amendment (Lloyd), nor prohibited by the Fourteenth (Pruneyard); rather, the states are free to choose between protecting the rights of mall owners and protecting the right of access for free speech purposes. 

ADVERSE POSSESSION

Doctrine that magically transforms trespassers into owners

For exam:

· Bad actors can still get AP; don’t fall for the sympathetic party (goodwill v. brothel)

· No AP for ouster or abandonment

· FOR AP:

· Utility, efficiency, productive use of land might generally support AP

· AP eliminates stale claim, clears title

· Discourages the concentration of wealth

· Reliance by taking roots/settled expectations and stability (fairness)

· Incentives to look after property – property should serve human values and obviously the real owner is not using the property to not know there’s an AP on it

· AGAINST AP:

· If the AP values the property then they should have to pay for it

· Not fair to the original owner

· Title should have meaning to avoid lawsuits - $ and time

· A personal attachment to the land

· Inefficient – risk/cost of AP putting labor into the land, owner shows up and the labor was for nothing

HOW? 

When one possesses another’s property in a manner that is…

1. Actual Possession
2. Exclusive
3. Visible, Open and Notorious
4. Continuous
5. Without the owner’s possession  - adverse or hostile
6. For a period defined by state statute
…the rules transfer title from title holder to adverse possessor. 

THESE ELEMENTS HAVE OVERLAP – NOT MUTUALLY EXCLUSIVE

1.  Actual Possession

Adverse possessor must physically occupy the property in some manner. May be shown be a fence. In the absence of a fence, possession may be shown by engaging in significant activities on the land, such as building, farming, clearing or planting shrubs. Used for enjoyment, residence, or improvements.

Watch for weak elements of “actual possession” and “exclusive possession” on exam – may mean it is instead a prescriptive easement to just continue the use.

Ask: Does the possessor treat the land as the “average owner” would?

2.  Exclusive

The adverse possessor must be in exclusive control of the property.  He must not be sharing property with the true owner/others – does not mean that no one else ever steps onto the property, just what would be expected of a true owner.  Look to conduct.

Sometimes when exclusivity is not met for adverse possession, one can get a prescriptive easement.  
Ask: Is the use of a type that would be expected of a true owner of the land in question? And, can the adverse claimant’s possession be shared with the true owner? 

3.  Visible, Open and Notorious

Owner of real property could have been expected to know that another person had entered land and was asserting a claim to it:  possession gives notice.  Must be sufficiently visible, obvious to others.

Ask: Would a reasonable inspection of the land disclose the possessor’s presence?


To meet this requirement: 

· Did possessor put owner on notice that he would be asserting a claim to the property? If YES, this requirement is met. 

· Where notice is not found, the requirement is met if possessor’s use of the property is similar to that which a typical owner of similar property would make of it. 
· Factors to consider: nature of land; presence of fence or other enclosure; possessor’s conduct toward outside world
· Acts recognized as sufficiently open and notorious by the courts: building a structure, clearing the land, laying down a driveway, mowing grass, using the strip for parking, storage, garbage removal and picnicking, and planting and harvesting crops
4.  Continuous

Does not mean that the adverse possessor must be on the property 24 hours a day, or that the original owner cannot ever leave the property. Means that the adverse possessor must exercise control over the property in the ways customarily pursued by owners of that type of property.  EVERY AP CLAIMS DEPENDS UPON THE CHARACTER OR NATURE OF THE LAND.

Ask: Is the adverse possessor’s use of the property the type customarily pursued by owners of that type of property? 

· Not a clear rule doctrine

· Amorphous

· Context-specific


Tacking: Succeeding periods of possession by different people may be added together. Good for when the various people have all possessed the land for less than the time period required by the relevant statute. 

· Privity required – Successors can add the original adverse possessor’s holding period only if the adverse possessor purported to transfer title to the property to the successor. 

· Policy argument for taking:  fairness, efficiency, maybe one of the sticks in the property bundle that you buy is 5 years of this ownership/use and then you can convey this to someone as well

5.  Adverse or Hostile

Possessor’s use must by nonpermissive. A showing that the true owner has permitted the use will defeat the claim.  2 requirements:  lack of permission (lease an example of permission) and act like an owner.

True Owner’s State of Mind: nonpermissive (courts will generally infer this)

Possessor’s State of Mind - 

Three Tests for Different Jurisdictions:

1) Objective Test/Lack of Permission Test – Majority. Adverse possessor’s state of mind is irrelevant. All that matters is that possessor lacked permission from the true owner. “If you didn’t receive permission, it is not yours.” 

2) Subjective Tests:
a. Intentional Dispossession – Minority (because rewards intentional trespassers). Adverse possessor must be aware that she is occupying property owned by someone else and must intend to oust the true owner. “I knew I didn’t own it, but I intended to take it.”

b. Good Faith Occupation – Only innocent possessors-those who mistakenly occupy property owned by someone else-can acquire ownership by adverse possession. “I thought it was mine.” 

c. Claim of Right Test – Proof that acted toward land as average owner would; can be implied by conduct, may deny if claim mistake or no intention – no intent requirement.  “I acted like I owned it so it’s mine.”
6.  For a period defined by state statute
THE FIRST FOUR FACTORS ARE PHYSICAL CHARACTERISTICS; ADVERSE/HOSTILE IS A MENTAL INTENT FACTOR.

Color of Title

Some states lower the number of years required to obtain adverse possession when the owner has color of title. This means that a written conveyance appears to pass the title, but fails to actually do so. 

Usually, a title is defective when it lacks a signature, contains a mistaken or ambiguous description of the land, or was procured through a faulty procedure. 

Border Disputes

Brown v. Gobble (WV) – standard, mandated by state (not sure if CL or statute)

Facts: Π and ∆ disputed ownership of a two foot wide tract of property on the boundary of their properties. 

Issue: Is AP satisfied by tacking?  Yes.
Rule: Tacking allows different adverse possessions to make up the requisite time as defined by the state statute for holding such possessions, so long as they are connected by privity of title or claim and all the owners satisfied all the elements


Case also established the standard of proof for adverse possessions claims: Adverse possession must be proved by CLEAR AND CONVINCING EVIDENCE – higher than preponderance of the evidence.

Vacant Land

Nome 2000 v. Fagerstrom (Alaska) – standard, mandated by state (not sure if CL or statute)

Facts: ∆s used Π’s land for various purposes from 1944 until 1987 but did not build a house on that land until 1978. Π said this was not long enough, because statute required use of property for ten years. 

Issue: Is there sufficient evidence to prove AP?  If so, to how much of the disputed parcel?

Holding: The ∆s show all the elements of AP:  because various structures erected gave AP to the ∆s in the northern area, there was not enough activity to gain AP of the southern area.  Also a feeling from the community that the ∆s were the owners. 

Policy:

· Rural land has a lower requirement of use – seasonal use okay if that was the norm in the area.

Prescriptive Easements

Easement – an interest in land/real property (like AP), one of the sticks

· Easement = right to use; AP = ownership

· Easements show that land is interconnected and use on one parcel can interfere with the use on another parcel


Acquiring an easement through prescription is similar to acquiring ownership through the doctrine of adverse possession. 

Prescriptive Easement – Acquired through long-standing use (for a particular period of time)

All elements the same except EXCLUSIVITY element. Since an easement is a use, rather than a possession, the use doe NOT have to be EXCLUSIVE. 

Continuous Element: still important 


Community Feed Store, Inc. v. N.E. Culvert Corp. (VT) - 

Facts: Π claimed a prescriptive easement over a portion of a gravel area used by its business vehicles but actually owned by the ∆. 

Issue: What kind of use is sufficient to establish a prescriptive easement? 

Rule: General consistent use is sufficient to establish a prescriptive easement – do not need to prove with absolute precision but must show general outlines consistent with pattern of use throughout prescriptive period with reasonable certainty.  

Policy:

· Tacking is allowed for prescriptive easements.
· Acquiescence (Community Feed Store)
Many states require the easement claimant to prove acquiescence by the true owner. Seems to be in conflict with permissive. How can owner acquiesce in the use, and not permit it? 

For some courts: means that owner did not assert her right to exclude by bringing a trespass action. 

For other courts: Land owner must have known about use, and passively allowed it to continue without formally granting permission. 

· No Negative Prescriptive Easements
Negative easements cannot be acquired by prescription in the U.S. – interferes too much with the free development of land.

LIMITS ON THE RIGHT OF USE

Solutions to Land Use Conflicts Between Neighbors

Nontrespass = interference with another’s property rights by the use of your own property harming the property interests of neighbors

· Privilege to use one’s property is limited by the legal rights of other owners to be protected from unreasonable harm to their use or enjoyment of their own property

Entitlements – 

· Defendant’s Privilege – Courts hold that ∆ is at liberty to engage in activity on her property, even though it harms property interest of Π. This type of conduct which Π complains of does not violate any legal duties owed by ∆ to Π. ∆ is free to inflict this type of injury. Freedom to act despite the harm.
· Plaintiff’s Security – Π has absolute right not to suffer a particular sort of harm caused by ∆’s activity. If Π can prove ∆ engaged in prohibited conduct that caused harm to Π, she is entitled to damages. ∆ is not free to engage in activity without liability.  SL or absolute right to be free from the harm.
· Reasonableness Test – Middle ground. ∆ may engage in harmful activity if it is deemed to be reasonable but not if the conduct and/or harm caused by it is deemed unreasonable. A moral policy judgment. Factors to consider: 
· Extent of harm to Π and social utility of Π’s activity
· Social benefits of ∆’s activity, measured by what society would lose by preventing ∆ from freely engaging in harmful activity
· Overall relative social cost and benefits of Π and ∆’s land use
· Availability of alternative means to mitigate or avoid harm
· ∆’s motive

· Which use was established first

· Prior Use – Entitlement is awarded to the person who established the first use. 
Remedies

· Dismissal of the Complaint – If solution to conflict is ∆’s privilege, court will grant motion to dismiss the Π’s complaint. 
· Damages – Π’s security = can ask for damages. Most common are the cost of restoration-the cost of repairing the damage and bringing the property back to its prior condition-and the diminution in the market value of the property. 
· Injunction – Π’s security as well
· Purchased Injunction – Use when the social benefits of ∆’s activity are outweighed by its social costs, but an injunction stopping ∆’s activity would place an unfair financial burden on ∆. Activity will be stopped on the condition that Π reimburse ∆ for the opportunity loss occasioned by ceasing the activity.
· This may occur if the ∆’s activity was established first and Πs settle near the ∆’s land knowing what the ∆ was doing
Ronald Coase

Central Question: Which activity causes more harm?  Cost/benefit analysis. 

· Important – the magnitude of the harms on both sides, and not their character (avoid the more serious harm).  Morality not a factor at all.

· Need to know the value of what is obtained as well as the value of what is sacrificed to obtain it

Water Rights – must argue for a standard or a rule

Three Possible Rules

1. Common Enemy Rule – Property owners have the absolute freedom to develop their property without liability for any resulting damage to neighbors caused by increased runoff of surface water. No liability.  
a. Policy For:  
i. ∆ should have freedom to use the land otherwise why own it (rights/fairness argument)
ii. Promotes development (social utility argument).
2. Natural Flow Rule – Injured property owner has absolute security against injury from flooding caused by a neighboring property owner’s development of her property. May discourage development. Strict Liability. 

a. Policy For:  
i. Freedom to enjoy your land/protect your investment.  Otherwise, why own it (rights/fairness argument)?
ii. If the developer does not internalize the cost then that could lead to overdevelopment (social utility).  The ∆ is in a better position to pay and so should bear the burden.
3. Reasonableness Standard (Reasonable Use Test) – Did ∆’s conduct cause unreasonable interference with the neighbor’s use of their land. Majority rule.  Factors to consider: 
1. amount of harm caused
2. foreseeability of harm
3. purpose or motive of property owner
4. utility of possessor balanced against gravity of harm
5. all other relevant matters – totality of the circumstances
b. Policy:  For = flexibility (allows us to be more fair on a case by cases basis because it’s not always clear which side should bear the cost).  Against = potential judge’s bias.  Possible chilling effect on development because no way to know what is reasonable.
POLICY ARGUMENTS ARE CRITICAL IN DETERMINING WHICH RULE WE SELECT HERE!!!!


Do NOT select law based on current particular party. Each party is different, and you need to generalize in order to apply selected law in the future. Keep policy in mind for reasons that transcend the current party, but that would benefit decisions in the future. 

Armstrong v. Francis Corporation (NJ) – source of law = CL adopted from the restatement

Facts: ∆, upstream party, drained off excess water from its land (subdivision developer), thereby causing severe injury to its downstream neighbor’s, Π’s, property (two homes).  The harm is not disputed, it’s just who is responsible for it. 

Issue: Does a landowner have an absolute right to rid his property of excess water as he will (common enemy rule)?  Is a rule or standard more appropriate?

Rule: No. Court used reasonableness test and considered the amount of the harm, the foreseeability of the harm, and the purpose of ∆.  Look to see if utility of possessor’s use of land outweighs the gravity of harm.

· ∆ argues for the Common Enemy Rule – everyone should look out for themselves! They could argue that the common enemy rule has more social utility: it is not efficient to have to think about what will happen to every single landowner downstream. 

· Π argues with the Natural Flow Argument – upstream owners should be responsible and should bear the costs of what their land does to downstream owners.  Πs cannot use their property as they used to – no enjoyment, erosion, nearing septic tank.
Policy:

· One harm is that there could be no suburban home developments.  The other harm is the damage to Π’s property.
· Coase would not characterize the ∆ as a big bad developer.  
· Other states don’t really use SL against the Π or ∆ - they use a reasonableness test even if they don’t call it that (a middle ground) because of exceptions
· Adopting the common enemy rule will discourage development downstream. There is too much uncertainty. Who knows what upstream developers will develop that will later hurt downstream development. 

Nuisance – a general protective doctrine (applicable to a type of interference not covered by a specific rule). 

These cases can be brought by either owner because their uses are incompatible and question who should bear the burden (applies to surface water cases as well).

No environmental/zoning laws as means to deal w/these new harms or problems.  It’s a filler to help us resolve conflicts that aren’t clearly resolved by doctrine on the books as either CL or in statutes.  Can be an emerging technology.

Nuisance law = more standard-like than rule-like

Nuisance law = nebulous and fact-specific

· A substantial and unreasonable interference with the use or enjoyment of land

· Seeks to protect the use and enjoyment of land 

· The gravity of the harm outweighs the utility of the conduct
· Focus on result not conduct – so conduct that is not negligent may still be a nuisance
· Substantial: whether a person of normal sensitivity would object
· Only deals with injury of a legal right to another
· The fact that it complies with zoning doesn’t prevent it from being a nuisance – still can be. Not determinative, although may suggest suitability
Nuisance vs. Trespass

· Nuisance – use of one’s OWN land that interferes with a neighbors use and enjoyment of property.  Goes to the right to enjoy your land.
· Trespass – physical intrusion onto another’s land.  Goes to the right to exclude.  Intentional (invasion of Π’s interest in exclusive possession of property).
Things to consider: 

· Nature of the neighborhood/zoning – suitability of each party’s activity to the location

· Whether the person came to the nuisance or not – not an absolute defense, however. Still use a balance of harm. 
· What has either party done to avoid the nuisance? 
· What is the social value of Π and ∆’s activities
· Burden on Π and ∆ to avoid the conflict
Page County Appliance Center, Inc. v. Honeywell, Inc. (Iowa) – statute 

Facts: ∆ travel agent placed computer in his office that interfered with Π’s long-time tv business.  Problem was caused by radiation leaking from computer.

Issue:  Was this a nuisance or was the Π unusually sensitive?

Rule: Nuisance.  Lawful activity constitutes a nuisance if it unreasonably interferes with another’s enjoyment of his/her property. 


Determine nuisance by looking at: 

· Character and gravity of resulting injury balanced against utility and merit of ∆’s conduct (if unreasonable):
· Who was there first (first-in-time) – priority of location and occupation (what’s more important)
· First-in time not an absolute defense if the area changes even if polluting first
· Manner of intrusion – social value to what has been invaded?
· Character of location – suitability to the area?
· Character of injury – is it a type of harm that the owners should not have to bear at least without compensation?  What is the extent of it?
· Burden on the person harmed to avoid the harm
· Distributive concerns and lowest cost avoid – fairness/welfare 
Policy:
· Think about if a non-radiating computer had not been available at the time or if there was a fix to add to the tv – could have come out differently

· Think about if the ∆ could not remain in business w-out this, had been there prior to the ∆

· This is an emerging technology

· Lawful Industry Test:  Reasonableness of conducting it in the manner at the place and under the circumstances shown by the evidence

· Standard = normal persons in a particular locality (everyone has a tv so not hypersensitive).  Reason is that regulation would cause unfair surprise.

See Page 314 for a chart on ENTITLEMENTS

See Page 316 for a chart on REMEDIES

Fontainbleau Hotel v. 4525 (Eden Roc) (FL) – no source of law

Facts: 4525 sought to enjoin Fonotainbleau’s construction of an addition that would block all sunshine from 4525’s hotel pool and beach.

Rule: F’s actions do not constitute a nuisance because ∆ had no legal right to light and air; Court was not willing to create a new property right, as it would be tantamount to judicial legislation – this is a job for the legislature. Court doesn’t want to create a new legal right.

· 4525 argued that there was an implied easement of light and air enjoyed by the Π and its predecessors for more than 20 years (ancient lights theory).
Policy:
· Whether done in spite or in good faith is irrelevant
· Proper remedy would have been to have gotten the area re-zoned – would have been applicable to the entire public
· New structure served a useful/beneficial purpose – again, injures the Π’s rights they’re just not a legal right
Court has never found a legal right to light and air 

Rule is not that one must never use his own property in such a way as to injure another; rule is that one must use his property so as not to injure the lawful rights of another

· Like State v. Shack – never had the right to exclude, here never had the stick to light and air.  SO no injunction on either.

· This case would create a new right where Shack dealt w/a right we knew about he just didn’t have.  Judicial activism to create a new right.

Eden Roc  doesn’t have right to flow of light and air – doesn’t have that stick (no legal right and therefore no cause of action)


LAW AND ECONOMICS

· The law should seek to identify and establish the most efficient rules possible.  

· It promotes adopting laws w/this goal (efficiency and wealth maximization) – Posner.  Wealth maximization = gain to the winner exceeds the loss to the loser.

· Negatives about law/econ analysis:

· Co-modification:  purpose of law is to address values that markets cannot and some things cannot have a value market-wise such as a human life (better discussed in terms of justice, fairness, and rights).

· Coercion – unequal bargaining power sometimes 

· Bias to wealthy (bargaining power, wealth)

· Markets are imperfect – don’t take into account pre-existing distribution of power and resources

· Offer-asking problem.  Prediction that whoever values an entitlement more will either keep that entitlement or buy it.  In reality that depends on the assumption that the offer and asking prices are the same – offers will probably be much lower than the asking prices.

· Difficulty of assessing all transaction costs

· Pros:

· Need predictability/stability.  

· Rules help markets by promoting transactions because people know what the rules are.

· Must protect property rights or people will not invest in it.

· Cost internalization not legal L

Fountainbleau can say that Eden Roc is “free-riding” by having this lawsuit in the first place. Instead of buying the surrounding land in order to prevent anything that they dislike from being built, they are having a lawsuit, and thereby “externalizing” or putting the costs onto Fountainbleau. 

· But both sides could make similar arguments – mirror image arguments (i.e.   Fountainbleau could buy out Eden Roc – land or easement).  The purchase also would have internalized the cost as opposed to imposing legal L.

· Fountainebleau is not paying for the full cost of its hotel – Eden Roc must externalize of the cost

Coase Theorem

If there are no transaction costs, it doesn’t matter to whom we give the entitlement – the efficient result will prevail. Under different scenarios, you get there in different ways. The rule of law dictates who bears the cost, but if the most efficient thing is that the tower should be built, than it will be built. 

· Transaction costs, and imperfect information, are an impediment to efficiency. 

· In reality though this theory is flawed – transaction costs in all of this such as negotiating an agreement, information costs, legal/financial fees, litigation, etc.

Prah v. Maretti (WI) – no source of law, this is creating state CL

Facts: Π has a house with solar panels and sues ∆ to prevent ∆ from building a house that will block his sun. 

Issue:  Is there a cause of action for interference of access to sunlight used for solar heat?

Rule: Yes.  Through development of technology, solar paneling has become more practical. Therefore, Π’s use of his property is reasonable. 

Policy:
· This is a minority rule (remanded, of course, not necessarily the law)

· This provides no notice to the ∆:  the only thing like this that has been regulated are spite fences

· Law must keep up with the changing times and solar energy had new significance – not just for aesthetic enjoyment or illumination 

· Was judicial activism – better for legislature to decide because the court had no way of knowing the capacity/future of solar power (should be done through elections, hearings, discussions)

· Used to want incentives encouraging development, but we are increasingly regulating how property owners use their land even w-out physical damage to neighbors

· Solar guy was externalizing cost on neighbor – he could have built house in a different area of his plot to avoid this problem, bought his neighbor’s lot, or an easement

· Questions who could more cheaply avoid the cost?  Stop building the one house or switch to non-solar energy in their other; this is not always easy to know.

SERVITUDES

Servitude: a legal device that creates a right or an obligation that “runs with the land” or with an interest in the land.  A variety of legal mechanisms to control the use of and access to real property.

Includes: 

· licenses

· easements

· real covenants 

· equitable servitudes

· etc.

Allows for sticks to be divided among people – sticks regarding use and control of land.  One person gets certain sticks even though the owner control the bundle as a whole.

License – temporary permission to use/enter/control property.  Not transferable – personal to the license-holder.  Usually for a short-time, generally revocable at the will of the property owner, and informal.

· Examples:  invitation to one’s home for a bbq, grocery store open to the public (which can be subject to reasonable right of access in some states – Uston).

Easements

Easement – an interest in real property that cannot be revoked – permission to enter or control another’s property that is permanent or irrevocable; must usually be in writing (because interests in land are subject to the SOF).  Grantor cannot change mind once granted unlike a license.
· Affirmative – give easement holder the right to use or access another’s land (example:  cable cord for your television)

· Negative – gives easement holder the right to restrict the use of owner’s land – owner is not allowed to do a certain thing on his own land b/c of the easement holder (example:  light and air; you cannot build and block the pool.  Eden Roc could have purchased a negative easement from Fountainebleau not to build).  Generally frowned upon.

· NOTE:  Negative easements and real covenants can overlap even though they’re not the same thing, each have some distinctions (the restatement treats them as the same).  The distinction is usually in the form in which it’s created.

Prescriptive Easement: acquired by necessity or long standing use. Recall, it is like adverse possession but you don’t need exclusivity. 

4 ways to create an easement (only #1 has to be in writing): 

1) by express grant (must be in writing) 

2) implied by prior use (as part of a land transfer); 3 elements, see below

3) by necessity  (landlocked)

4) by prescription – similar to adverse possession

Implied and Express Easements

Implied by prior use…

Granite Properties v. Manns (IL)

Facts: Apartment owner Π had owned parcel now owned by strip mall owner ∆ (Π has an implied easement).  Π seeks to prevent ∆ from using its easements (driveways in a shopping center).  ∆ = servient estate.

Issue:  When the Π conveyed the property to the ∆, did the Π retain an easement by implication over the driveway?

Rule:  Yes.  Absolute necessity to grant easement is not required here. If previous use is continuous and apparent, the degree of necessity required to create an implied easement is reduced. The trucks could have gone one by one in the front of the store – not absolutely necessary but reasonably so (factor #3) – possibly but not convenient or attractive.


Easements implied by Prior Use (seen in this case); 3 elements – 

1) common ownership of land and a subsequent conveyance separating that ownership (severed title) – 2 parcels used to be owned by the same person

2) before the conveyance or transfer that severed the title, the common owner used the parcel – use was apparent, obvious, continuous and permanent – in the way that the easement is claimed
3) claimed easement is reasonably necessary and beneficial to enjoyment of land to the dominant party (the land retained by the grantor/transferor) – usually the point in contention
Implied Easements – don’t have to be in writing (along w/prescriptive easements because like AP).  Will be either prior use of necessity

Easements implied by necessity v. Easements implied by prior use (both are exceptions to the rule – express easement in writing with the terms of the transaction are the norm)

· By necessity = 

1. One tract/piece of land before conveying;

2. You really have to need it – not just it would make your life easier (as seen in reasonably necessary of prior use);

3. No prior use necessary

· Prior use = 

1. One tract/piece of land before conveying;

2. The use had been continuous, apparent, permanent (use of the two pieces together); 
3. Reasonably necessary to the use of the land
Necessity…Landlocked

An easement by necessity may be granted to the owner of a landlocked parcel over remaining lands of the grantor to obtain access to the parcel

Finn v. Williams (IL)

Facts:  ∆ conveyed 100 acres to Π out of a former 140 acre lot.  ∆ is not permitting the Π to use its private roadway even though it had for years (farm products = no market). 

Issue:  Do the Πs have a right to use the ∆s land as a right of way in order to be able to get to a highway w-out walking?

Rule: Yes.  Where an owner conveys a portion of his land which had no outlet except over the land of the grantor or of strangers, an easement by necessity exists over the retained land of the grantor.

Policy:

· Do not want land to become useless (efficient use of land is desired) though the costs get put on the ∆ (she doesn’t get paid it’s just that it should have been foreseen)

· Possibly better for the legislature to require the land-locked owner to apply to a public entity and pay for the easement (always get it just have to pay)

· Unfair bargaining can occur – since the Π needs the easement, the ∆ can charge whatever he wants for it
· At the same time, the law is protecting those without foresight – Πs should have put an easement in the original deed.  A gamble to rely on generosity lasting forever.
· Right/fairness in predictability of having an easement in writing v. social utility to allow access to land to be used
· Easement by necessity does not require that there have been an actual prior use before severance – necessity needs to be strict

· Intent of the Grantor – very important! Most courts agree that no easement of necessity will be recognized if it is clear that the grantor intended to sell, and the grantee knew she was buying a landlocked parcel. Other courts (such as Finn v. Williams) disregard the intent of the grantor, and will allow for an easement by necessity even if the buyer knew his parcel was landlocked – to promote the development of property. 

Easements Running With the Land & Easements In Gross

Big Question for Written Easements: Does Benefit of the Easement Run with the Land? – any easement that runs with the land is treated as if it were attached to that parcel so that any future owner of the parcel is benefited or burdened by the easement

· If the easement runs with the land then it is transferable, land remains burdened, etc.

· All of this applies to easements and real covenants.

· Courts are more willing to find easements to run w/the land if it is a commercial, not personal, entity


Note: It is possible that burden can run with land while benefit will not. 

Servient Estate: the land which the easement holder has the right to restrict (burden); the estate that services and that the dominant has the right to use

Dominant Estate: land that is benefited by the easement (benefit)

· Usually, but not always, the two estate are attached to a particular parcel.

· TV cable example there is only a servient estate (no dominant one)

Test for BURDEN running with the land:
1) easement created by implication, necessity and estoppel are generally held to run with the land if they are intended to do so and are reasonably necessary for the enjoyment by the dominant estate

2) other easements run with the land to burden future owners of burdened estate only if: 
a. easement is in writing
b. original grantor who created easement intended it to run with land
c. subsequent owners of burdened estate had notice of easement at purchase
2 important distinctions: 

· Appurtenant – when the benefit runs with the land, it is treated as if it were attached to that particular piece of land
· In Gross – benefit does not run with the land; it is not attached to a particular parcel of land, and there is no dominant estate
Test for distinguishing the two: intent of the grantor

· Usually language will be clear to indicate intent of grantor

· If unclear, court will look to surrounding circumstances and policy considerations

Green v. Lupo (WA)

Facts:  Π’s log cabin retreat ruined when they severed their original tract of land and the ∆s built trailer park w/noisy redneck motorcyclists on the conveyed portion.  

Issue:  Is the easement in gross or appurtenant?

Rule: Appurtenant.  An easement is not personal if there is anything in the grant to suggest that it was intended to be tied to the land retained or conveyed. This easement is appurtenant because it will be useful to anyone who owns the parcel of the land (i.e. not just the ∆s can use it (personal easement in gross), they can convey it to who is living on their land). 
Policy:  

· Courts more apt to find that an easement is appurtenant and not in gross – a presumption (makes land more useful).

· If in gross, there is usually a designation of the named individuals 
· If ambiguous, it will probably be construed to be appurtenant

· Because the language of the express easement said to “obtain access to the land” it was appurtenant

Note: A servient owner is entitled to impose reasonable restraints on the right of way to avoid a greater burden on his estate than was originally contemplated in the easement grant, so long as such restraints do not unreasonably interfere with the dominant owner’s use. 

Cox v. Glenbrook Company (Nevada)

Facts: Π (developer) buys land and wants to pave and expand road that is owned by the ∆ (resorts). Previous owner prior to the Π had only need a rough road for one car – Π is wanting to build an entire subdivision.  Easement just said ingress and egress. 

Issue:  Can the road be widened to accommodate the new development or must it remain a rural, country road?

Rule: Cannot widen.  Court found that easement was limited to what was actually necessary for what the easement intended.  Owner of easement may prepare, maintain, improve, or repair the right of way in a manner and to an extent reasonably calculated to promote purposes for which it was created.  Cannot cause undue burden on servient estate.

· Intentions of parties at the time of the grant controls – here, this means the width of the road is limited but not the amount of traffic.

Policy:

· Π cannot claim necessity b/c it has to be an absolute necessity for ingress and egress. You don’t need two lanes to ingress and egress!

· Court wants parties to bargain with one another to reach solutions.  
· No clear winner here.
· Does not have to be reasonably consistent with the use to which the servient property is employed or contemplated in the original grant which was a single family occupancy.  Reasoning is that the ∆ could have protected itself when granting the easement:  qualify it for single family use, made it in gross, etc.
· If first impression, necessity may prevail over intent (what the easement was when it was conveyed).  If subdivision built, safety concerns of all those cars on a 1-lane road may trump intent.
· Undue burden, however, possibly on the Π to have the subdivision, all the traffic – use the facts.
· Exam tip:  can make up facts if there are not enough provided.  Depends on the context of the environment:  if x, y, z it might be this, but if a, b, c it would be that.
NOTE: There is a presumption IN FAVOR of an appurtenant easement. 

Henley v. Continental Cablevision

Facts: Π had given the phone company and the electric company an easement to come onto his land. Cable company comes onto his land too. 

Issue:  Were the easements exclusive to Union Electric and SWBT and, therefore, apportionable?

Rule: Yes, therefore the easements could be apportioned to the cable company.  Here, the type of use proposed by cable company is similar to the original intent of grantor – phones lines were for communication as is cable.  It also would not be an undue burden on Π to let cable company on.  

Policy:

· If servient owner retains privilege of sharing benefit conferred by easements it’s common or non-exclusive and not apportionable.  Grantors’ rights diminish if grantors share w/others.  If exclusive, presume apportionability because grantor suffers no loss. 

· Cable was new technology that could not have been known when the original easement was granted

· Look to deed:  if grantor reserves right, then not apportionable.  Presume apportionability without explicit language.

· If nonexclusive, the grantor still retains some rights and the easement is therefore nonapportionable.

· If explicit in the grant then it’s a straight forward analysis; if not explicit we make a presumption (if exclusive then apportionable, if non-exclusive then not apportionable)

Page 413 Terminating Easements – 5 ways

1) by writing 

2) time limit

3) merger

4) abandonment

5) adverse possession or prescription by owner of servient estate or third party

Covenants

A promise connected to the use and enjoyment of real property – using land in a certain manner.

· Important doctrine:  makes these agreements not just personal to the original promisor, but enforceable w/the land is conveyed or people die.

· Private agreement for land to be used in a particular manner over time

Unlike an easement: 

· Doesn’t give holder any right to go on servient estate

· Gives owner of dominant estate the right to prevent owner of servient estate from using property in a certain way or insist on a particular use on the servient estate.


· Example:  no discount store on the servient estate v. there has to be a golf course on the servient estate

Real Covenants and Equitable Servitudes are very similar!


Differences (when there is a violation of land use): 

Real Covenant – determines whether party can get damages

Equitable Servitude – determines whether party can get injunction

Elements to determine whether covenant runs with the land (apply the facts) – obviously, one owner had to have originally owned both plots of land: 

1) writing 

2) notice

3) intent to burden and benefit

4) touch and concern

5) privity of estate

Exam Tip: Privity and touch and concern are the hardest to prove – will probably require more discussion (worth more points).

If first FOUR are met, you have an EQUITABLE SERVITUDE and can get an INJUNCTION. 

If all FIVE are met, you have a REAL COVENANT and can get DAMAGES.

Explanation of the 5 elements: 

1) Writing – self explanatory, actual.

2) Notice –

a. Actual knowledge – was buyer or lessee actually told about covenant? 
b. Inquiry – buyer or lessee is on inquiry notice if any condition of the premises indicated that the property was burdened by the covenant.  
i. Examples:  The observation of the land puts reasonable parties on notice; the type of covenant is common (CVS in Kotseas) to the situation.
c. Constructive – buyer or lessee is on constructive notice if the covenant was recorded in the registry of deeds or title. Majority Jurisdictions: need to do a full title search. Minority Jurisdictions: only need to look at direct chain of deeds. 
i. Owners and renters/leasors both have a responsibility to engage in a title search (though required to do so if renting an apartment, more of a legal obligation if you are a business – best practice).
ii. Js split on how extensively parties must search:  some just deeds in the chain of title, other Js require looking at the conveyances by its predecessors during the time that the predecessor held the property

3) Intent to burden and benefit – look to the intent of the original grant. Does is explicitly say that the covenant was intended to run with the land?  Can you infer intent from the facts or the relationship?
4) Touch and Concern – must be connected to the ownership. There must be an increase in value to the benefited land, and a decrease in value to the burdened land.  Both the benefit and the burden of a real covenant must touch and concern the affected parcels of land before it will be considered to run with the land.
Burden- obligation touches and concerns the land if it relates to the use of the land, and the obligation is intended to benefit current and future owners of the dominant estate. 

Benefit – obligation touches and concerns the dominant estate if it improves the enjoyment of that land or increases its market value. 

5) Privity – need horizontal privity between original parties and strict vertical privity to get damages
Horizontal Privity – (relationship b/w the original promisor and promisee) the relationship between the original covenanting parties.  Requires that they both have an interest in the land.  Can get around horizontal privity by using a straw person (see notes in book).

· If no horizontal privity, it is an ES and not a RC

· Restatement gets rid of horizontal privity because straw man allows you to get around this

Excludes:  

· Agreements between neighbors (no conveyance)

· Agreements not made at same the time of conveyance 

· MA rule:  mutual privity exists where there are appurtenant easements over another’s land.  

Mutual: both parties have a mutual/simultaneous interest in land (landlord/tenant interested at the same time though they’re interested in different aspects of the apartment)

Instantaneous: Only in U.S. There is a fleeting moment in time where both parties have mutual interest – the burden attaches to one property for the benefit of the other at the moment of sale.  The moment is time is a legal fiction, but recognized to satisfy the requirement.

Vertical Privity – (relationship b/w original promisor and his successors/subsequent owners) the relationship b/w the original covenanting parties and the subsequent owners of each parcel. Available when the original owner sells the land but not when he leases it. Owner gives away all of his future interest. 

Strict Vertical Privity: Again, grantor does not retain any future interest in the land.  Example:  an outright sale.

· You can after someone w/this for damages (an assignment not a sublease).  All sticks have been given away.

Relaxed Vertical Privity: Time sensitive – the covenanting party still has interest; will get something back; holds something in own hands.  Example:  lease

· You cannot after someone w/this for damages (a sublease, not an assignment).  Grantor retains some sticks.

· Restatement accepts this – does not require strict vertical privity 

Exam Tip:  Don’t get hung up on instantaneous horizontal privity – a sale satisfies the requirement between the two initial parties.  Be wary of finding horizontal privity if there was not a sale (bought from someone else and then entered into the agreement or there was a sale and later the agreement was created).  Sale and agreement must be created together.

Exceptions: 

Horizontal Privity: Some jurisdictions (and under the Restatement) DO NOT require horizontal privity for the BENEFIT to run with the land. It is only required for the BURDEN to run, but not for the BENEFIT. – without horizontal privity, the BENEFIT can still run with the land; burden cannot.  See class notes page 65.

Vertical Privity: Some jurisdictions allow for relaxed vertical privity on the BENEFIT side. Still require strict vertical privity for the BURDEN side. 

Important Note: 

The Benefit can run, even if the burden does not (even if burden is “in gross”)

Some states say that the burden can run even if the benefit is “in gross”, but the Restatement prohibits this. Under the restatement, for the burden to run with the land, both benefit and burden must touch and concern the relevant parcel. 

Whitinsville Plaza v. Kotseas (MA) – CL

Facts: Kotseas (∆/K) owned two adjoining properties.  K conveys the one parcel to Trust (T).  T wants to build a discount store on Parcel A so the land that K retains includes a covenant not to complete with a similar business.  T conveys Parcel A to Whitinsville Plaza (Π/P).  K leases to CVS, a discount store in violation of the covenant.

Issue:  Does the covenant run with the land or specific to the original grantors/grantees?

Rule: Reasonable covenants against competition may be considered to run with the land because they touch and concern the land (they serve a purpose of facilitating orderly and harmonious development for commercial use). 

Policy:

· Clearly touched and concerned the dominant estate here because it enhanced the market value of the land.

· Π paid for covenant and ∆ received compensation for it

· This allows us to make sure that promises are enforceable and run w/the land.

· States divided on whether CVS had constructive notice – the majority would say yes, minority would say no

· P can only get an injunction (no damages) from CVS (no strict vertical privity).  Can get damages from K as well as an injunction.

· Under Restatement, P could get damages from CVS.

Look on PAGE 423 for a diagram of the case:

K (Parcel B)
→
T (Parcel A)

↓       


↓

CVS


P

· Parcel B = no discount store

· Arrow from K to CVS should be a dotted line (unlike the diagram on page 423) because it is not a sale but instead a lease and therefore a different legal relationship.

Implied Reciprocal Negative Servitude
· This is a fact/context-specific analysis 

· Don’t get tripped up:  think gas station a bigger deal than a snow tunnel

· These run w/the land

· Used when ES elements are not all present (often writing)

· 1)  Must start w/a common owner and 2)  originates for a mutual benefit

· If restrictions are on everyone, it will enhance the value of property for everyone

· Mutual benefit/reciprocity

2 elements: 

1- common plan in area

2- notice of common plan to buyer of restricted lot

Evans v. Pollack (TX)

Facts: Common land owned by two people around a lake, subdivided the plots with restrictive covenants including prohibiting business/commercial use to create a subdivision.  Π sought to enjoin the commercial use of unrestricted lots in the center of the development under the implied reciprocal negative easement doctrine.  Covenants allowed restrictions to be changed with a ¾ vote of the property owners.

Issue:  Was the plot in question included in the common scheme/general plan (i.e. was it intended to be restricted)?  Should restrictions apply to F which was retained?
Rule: No.  Yes.  A general plan of subdivision restriction need not apply to all tracts in a subdivision for the doctrine of implied reciprocal negative easement to apply.  Just the lakefront, not center, pieces of land have the RC (the developers had no intent that the parcel would be affected by the covenant).

Policy:  

· Not all tracts had the restriction, but it can be implied b/c there was an obvious general development scheme. All lake-front plots were intended to be restricted, just not the center (because the voting rights were only attached to lake-front lots they were the only ones restricted).

· Under ES:  Writing is not present to restrict the center parcel (writing restricts only the waterfront parcels) nor is intent (again, covenants only included waterfront) so would not be bound.  This doctrine allows the injunction whereas would not.

· Third party beneficiary doctrine – allows later parties to enforce against earlier buyers when ES would not (privity) – diagram on class notes page 68

Sanborn v. McLean (MI)

Facts: Π and ∆ trace the titles to their adjoining lots to the original owner of the subdivision. Residences are built on all the surrounding lots. Π objected to ∆’s erection of a gas station on her lot.  Restrictions for residential use only on 53/91 of the lots.  ∆’s chain of title contained no restrictions.

Issue:  Are the ∆s restricted from building their gas station because of IRNS?

Rule: Yes.  If the owner of two or more lots, which are situated so as to bear a relation to one another, sells one with restrictions which are of benefit to the land retained, the owner of the lot or lots cannot do something to the lot he retained that is prohibited for the lot he sold. 

· Held no gasoline station because of the common plan despite the fact that there was no writing anywhere.

Policy: 

· One bad apple can ruin the block – restrictions would not be valuable if only applied to 53 of those 91 lots so we’re willing to apply it to all lots when the common plan is present
· Notice: Requirement of notice is relaxed in this case. Actual notice was not required here, but constructive was relevant. The buyer could not avoid noticing the strictly uniform residential character of the companion lots and the least inquiry would have revealed the easement. So, he was on inquiry notice to look up the title and therefore constructive notice from the appearance. 

· Broad use of the doctrine, however – no writing anywhere burdening lot #86 so the ∆ would have had to look to a lot of deeds.
· One can argue both sides as to whether or not there is a common plan here because there are a lot of unrestricted deeds
· Sometimes cases like this can be avoided because of government zoning ordinances requiring use be only residential
· Same purpose here, just no public law/government intervention (instead done through private agreement)
· Enforceable in a court but source of law would be private agreement and some CL to interpret the extent of the private agreement
The mere presence of a common plan does not constitute NOTICE b/c a plan can exist w/o being apparent in any way.  This contrasts to Sanborn – common plan was apparent and therefore required notice.

Factors to determine whether there is a COMMON PLAN – page 456

· Presence of restrictions
· A recorded plat showing the restrictions
· Presence of restrictions in the last deed
· Observance of restrictions by owners in a similar development
· Conformity to the written restrictions
· Language stating covenants are to run with the land
· Recording of a declaration
Evidence tending to show the absence of a common plan is that some deeds are unrestricted and that the restrictions are nonuniform. 

Riley v. Bear Creek Planning Committee (CA)

Facts: Π bought lot without restrictions. After purchase, a declaration of a restriction is recorded. Πs build walkway without approval of the planning committee as required by the later recorded restrictions.  Π sues to abolish the restriction form their title (quiet title for when they get ready to sell their house)
Issue:  Is Π’s lot burdened by an ES for the benefit of the other lots in the subdivision?

Rule: No.  Restrictive covenants are NOT enforceable when the restriction is not contained in the original deed and filed the after conveyance.  Planning committee cannot enforce the restriction.

Policy:

· Need an explicit writing before the purchase!

· Riley court rejected the rule in Sanborn – court said that first buyers are not restricted b/c they purchased prior to the recording of the declaration, even though they were on notice of the restrictions at the time they purchased.

· Later on, the CA court says the writing does not have to be in the deed so long as the declaration of restrictions is already recorded elsewhere – similar to Sanborn because in that case there was no writing in the deed
· Sanborn plat recorded before lot was sold, no writing anywhere even in other deeds about that lot.  Here, lot sold before declaration recorded, writing recorded though.
· Subsequent owners of other lots have no way of knowing that Π’s lot is not burdened.  We require explicit recording of restrictions to make parties plan carefully and pay for what the parties bargained.
· CA’s strict writing requirement could defeat the entire purpose of the restriction – defeat the common plan
Terminating Covenants

Many ways to terminate a covenant

· Changed conditions ​– focus on whether covenant still benefits dominant estate
· Relative hardship – if hardship to servient estate is considerably greater than benefit to dominant estate, covenant will not be enforced (p. 473) 
· Acquiescence – if Π has tolerated previous violations of the covenant by the owner of the servient estate, the covenant may be terminated b/c of Π’s tolerance of the violation
· Unclean Hands – if Π has violated the covenant himself, it may be terminated
· Abandonment – if Π has tolerated violations in the covenant by owners of other restricted parcels in the neighborhood covered by the covenant
· Estoppel – if dominant owner promises not to enforce the covenant, she can be held to it if servient owner relied on promise
· Laches – if the covenant is ignored for a long time, but not long enough to make it a prescriptive easement, the court may allow you to end the covenant
· Marketable title acts – many states have statutes that terminate restrictive covenants if they are not re-recorded after a specified period of time
· Language in instrument – language in deed says covenant will end after a certain period of time
· Merger – if the burdened and benefited estates come under the ownership of the same person, the covenant will terminate
· Release – All parties may agree to end the covenant
· Prescription –open and notorious violation of the covenant for the statutory time
Changed Conditions…

Focus on dominant estate – does covenant still benefit the dominant estate? 

El Di, Inc. v. Town of Bethany Beach (DE) – private law/agreement 

Facts:  Beach settled by Christians who put a no alcohol or commercial use covenant into the property.  Town expands so a smaller % of lots have restrictions, commercial development accepted, alcohol is brown-bagged, Πs get a liquor license and ∆s oppose.

Issue:  Are the restrictive covenants unreasonable due to changed conditions?

Rule: Yes.  A court will not enforce a restrictive covenant where a fundamental change has occurred in the intended character of the neighborhood that has made the purpose sought by the covenant undesirable (renders the benefits underlying the imposition of the restrictions incapable of enjoyment).

Policy:

· Change (legal analysis): deprives the covenant its usefulness to the benefited property or incapable of being realized.  Change in character must be substantial to justify modification.

· Increase in brown-bagging was the evidence of the significant change.
· Competing interests between those who invested $ for the purpose of seeing the restrictions realized (purchased property w-out this alcohol stick, you knew it, you didn’t pay for it) and a changed society (commercial use) being regulated by a different era w/different values
· A mere change in economic conditions that renders it unprofitable to continue enforcing the covenant is not enough to terminate it.

· Factors to Consider For Changed Conditions: 

· Character of change

· Property at play – is there an undue hardship to the property?

· Does change result in no substantial benefit to the dominant party?

· Is there a zoning change? 

Restraints on Alienation

· The transfer of property or an interest in property

· Restraint on alienation = a covenant
· These cases not whether the covenant exists (not that there is no writing or something along those lines) but whether they should be enforced.  Public policy would make the covenant unenforceable.
· Alienability is efficient and supports free market values.  It’s about people whereas easements are about how the property developed.

· Purposes against the rule on alienation:  

· Prevent dynasties, 

· Allow for distribution of ownership, 

· Promote the autonomy of current owners,

· Note efficient uses and transfers of land

Generally, restraints upon the alienation of a fee simple are void. 

Horse Pond Fish & Game Club v. Cormier (NH)

Facts: Π transferred an unrestricted property to a third party who then transferred the property back to Horse Pond with a restraint on alienation.  Πs registered as a charitable corporation.  Wants approval for land swap, needs 100% of members to vote for it, the ∆ the only one who voted against the deal thus blocking the land swap.  Π wants the restriction voided as an unresabonle restraint against alienation.
Issue:  Can the restrictions be voided?

Rule: It depends.  If the Π is a charity the restriction may have to be upheld.  A restraint on alienation is valid only if it is reasonable in light of the justifiable interests of the parties. 
Policy:

· Courts frown on covenants in gross where there is not a dominant estate as here (the ∆ is benefited by the restriction was not intended to benefit him).  HP servient, no dominant/benefited parcel of land (the members of the club benefited)

· Charities are treated differently – You can have restraints on alienation b/c you want to be sure that if you give land to a charity, it will stay with that charity.  This increases the incentive to contribute.  Sale is allowed if it in the best interest of the charity or necessary.

· Test: A restraint is valid if REASONABLE. Here, it is unreasonable (void only if unreasonable)

NW Real Estate Co. v. Serio (MD)

Facts: Π sold land to a 3rd party with a restriction - said fee simple could not be conveyed without consent of NW until 1932. The 3rd party Ks to sell the land in 1928 to the ∆ and the Π won’t give consent. Serio sues. 

Issue:  Is the restraint sought to be imposed upon the alienation of the property void as being repugnant?
Rule: Yes.  This restriction is repugnant b/c it is inconsistent with a grant of fee simple. The restriction was designed to deprive Serio.

Policy:

· Grantee knew what he was getting into when he purchases the restriction – bought it at a certain price.  Trumped by the fact that the developer will reject candidates on the basis of race, etc. to uphold a desirable high class neighborhood.  

· Investment v. public policy discrimination – possibly legislative not court issue (private property not public policy – neighbors also bought this covenant to enjoy their property as they wish)

· Home ownership a way to build wealth (don’t want to prevent access to this) – maybe we should let the builder and those who bought land restrict in order to maintain the value they invested initially (the dissent’s argument)

· Encourages venture capitalists because it provides security so not against the public interest.  Reputation the biggest way to hurt a new development.

· Rejected argument of risk of invasion by undesirable element of population

· The restriction was repugnant because it was the antithesis of absolute ownership which is what a fee simple represents

· Serio and Riste = discrimination and freedom of association

Riste v. Eastern Washington Bible Camp, Inc. (WA)

Facts: ∆ sold land to Π’s parents with a restriction that they could only sell the land to those who subscribe to conduct consistent with the ∆ and are approved by them. Land conveyed to Π (their son).  Π wants to sell it to someone else not bound by the restrictions.  Π sues to get the restrictions removed. 

Issue:  Are these restrictions upon alienation valid (no work on Sunday, approval of sale by ∆)?

Rule: No.  A restrictive restraint on the sale of fee simple title is a violation of public policy (repugnant to the state and to fee simple). The restriction in the deed clearly prevented the Π from selling land he purportedly received in fee simple. 

Policy:

· A much smaller market of people that would want to buy or that you could sell to – decreases property value
· If you want to protect these property rights you should purchase a negative easement preventing something, purchase neighboring land, but not purchase all the land and try to restrict it all
· Public and private implications – cannot discriminate when selling on public market
· Both Riste and Serio claim that it’s repugnant to a nature of the fee.  Horse Pond it was only if the restraints were reasonable (partial restraints on fees then).  Reasonableness is the dominant standard.

· Under state law, any restriction on the transfer of property based on race, creed, color or national origin violates public policy. 
Shelley v. Kraemer (Supreme Court)

Facts:  Πs bought parcel in an area where many of the homes contained a restrictive covenant based on race though the parcel they bought did not.  ∆s want the sale to be rescinded in order to uphold their covenant because the Πs were African American.

Issue:  Does this restrictive covenant violate constitutional rights even when between private individuals?

Rule: Yes.  Covenant alone does not violate the 14th amendment, but the purpose of the covenants was secured only by judicial enforcement in state courts.  The enforcement by a court that triggers the state action.

Policy:
· Need state action for there to be a Constitutional violation (14th amendment regulates states not private parties – not all Constitutional provisions but this one)

· Property = the power to control resources in ways that the state will back up or enforce.  Without the promise of state action there is no property, just an ability to struggle with others for control.

· This case may not have limits – everyone who sues then has state action.  Better to have had these covenants invalidated by the legislature.

· The Supreme Court could not have held that the covenants were unreasonable because must defer to state courts and state CL so that is why they decided on the constitutional issue

· These restrictions would be enforced if brought under these same grounds unless you were sued – then state action

Article:

· Real impact of racially restricted covenants is shown in wealth and not income
· Still today, impacts of history have created potential home buyers who feel that people of color depreciate property value and avoid such communities
THE RIGHT TO TRANSFER

Estates and Future Interests

· Context-specific analysis.  If ambiguous conveyance use the facts to the parties’ intent.

· Covenants are preferred to future interests
· Life estates and fee interests can be determinable and subject to limitations
· Rule-based but policy matters w/stuff like this, too:

· Efficiency in using property – balance of present and future owners, concerned with the level of control past owners have on future owners control (dead-hand control) – times change and we want people to be able use property accordingly; 

· Distribution/hierarchy – property should serve human values – need property to work/to live, incentive to others to work so that they can afford property

Owners may share ownership by divvying up ownership rights over time, with one owning the present right to possess the property and the other a future power to take possession from the present owner in specified circumstances.  Dividing up sticks.


Present estate holder: right to possess the property while her property rights last

Future interest holder: will obtain the right to posses the property when and if the present interest terminates

Fee:  A fee is any estate which is potentially infinite in time (it may not be infinite in time because the condition may occur but it may not making it infinite in time)

Fee Simple Absolute (what we most commonly think of as ownership): property ownership without an associated future interest. 

Owner of fee simple absolute has the present right to posses and use property, right to sell or give it away, and the right to devise it by will or leave it to her heirs


Language: O to A…O to A and her heirs…O to A in fee simple 

Defeasible Fees: present interests that terminate at the happening of a specified event, other than the death of the current owner


2 crucial distinctions: 

1) whether the future interest is in the grantor or a third party

2) whether the future interest becomes possessory automatically when the stated event occurs OR becomes possessory only if the future interest holder chooses to assert his property rights. 

When the future interest belongs to the grantor – 

1. Automatic Transfer: When the future interest reverts automatically to the grantor on the happening of the stated event, the present interest is called a fee simple determinable and the future interest is called the possibility of reverter. 

2. Transfer upon grantor’s assertion of property rights: Grantor may choose to retain for herself or her heirs the right to decide, at the time the condition is violated, whether to retake the property. The present interest is called a fee simple subject to a condition subsequent and the future interest is called a right of entry. 
Important: Future owner has to assert her rights when the condition is violated or the stated event occurs. If she does, the ownership shifts to her. If she doesn’t it stays with the current owner. NOT AUTOMATIC!


When the future interest belongs to a third party – 

When the future interest in a defeasible fee belongs to someone other than the grantor, the present interest is called a fee simple subject to executory limitation and the future interest is called an executory interest. 


· Adverse Possession:

· FSD:  clock starts running for adverse possession right away since it’s automatic
· FSSCS:  clock does not start running until real owner asserts some act of ownership
Life Estates

Life estate = not infinite in time (lasts only as long as the owner/measuring life is alive)

A conveyance of O to A for life creates a life estate interest in A – A owns property during his lifetime. When he dies, he loses control. 

Reversion: If property reverts to the grantor when A dies, the future interest is called a reversion. 

Remainder: If the grantor designates a third party to obtain ownership when A dies, the future interest in the third party is called a remainder. 

Contingent Remainder – Contingent if one or both of the conditions are met: 1) condition precedent: if the remainder will take effect only upon the happening of an event that is not certain to happen, or 2) unascertained person:  if the remainder will go to a person who cannot be ascertained at the time of the initial conveyance

· Class closing rule – J. specific

Vested Remainder – No conditions. Given to an ascertained person – someone currently living.  Not subject to any conditions other than the expiration of the present estate.

1. Absolutely Vested Remainders: not subject to change

2. Vested Remainders Subject to Open: a remainder that may be divided among persons who will born in the future

3. Vested Remainders subject to divestment: a remainder that may be destroyed by an event that occurs after the original conveyance. 

Vested remainder subject to open or divestment:  A remainder is contingent if you can’t tell who the next owner will be or if there is a condition that must be satisfied in order to get the property.  





	Present Interest:


	Words (used to create the interest):
	Future Interest – in Grantor:


	Future Interest – in 3rd Party:

	Fee simple absolute
	“to E”

“to E and her heirs”


	-
	-

	Fee simple determinable


	“so long as”

“while”

“during”

“until” 

“unless”


	Possibility of reverter 

(automatic)
	-

	Fee simple 

subject to condition subsequent


	 “provided that”

“on condition”

“but if”


	Right of entry for condition broken (or power of termination)


	-

	Fee simple

subject to executory limitation 


	“until (or unless) . . . then to . . .”

“but if . . ., then to . . .”


	-
	Executory interest

(automatic)

	Life estate


	“for life”
	Reversion (automatic)
	Remainder (automatic)




Interpreting Ambiguous Conveyances

· ALWAYS look to the language of the deed to determine intent.
· Order of preference to interpret (reasoning page 589, last full ¶):
· If the choice is between a future interest and mere precatory language the presumption is to recognize a FSA with no future interest
· If the choice is either a covenant or a future interest, the presumption is against the future interest and in favor of the enforceable covenant
· If the choice is either a FSD or a FSSCS, the FSSCS is preferred 
· If the choice is between the life estate and a fee simple (defeasible or absolute), a fee simple interest is preferred
Wood v. Board of County Commissioners (WY)

Facts: Π claimed that a grant of land to the Commissioner of Fremont County (∆) was subject to a condition subsequent (or FSD) that the land be used as a hospital – sold “for the purpose of” constructing and maintaining a county hospital as a memorial. Hospital shuts down, Π wants land back.

Issue:  Is this a fee simple or a defeasible fee?

Rule: No.  A grant of fee simple determinable must CLEARLY state that the estate will terminate if not used in accordance with the grant. Here, language did not create such an interest. Language must be very clear to create any future interest. 

Policy:

· Language must be clearly, specifically written because we prefer fee simples over interests going back to the grantor – strictly construed

· Precatory language – in the deed but no real relief (a statement of purpose not intended to be legally binding)

· Also could not have been done as a covenant or ES unless done in gross (no benefited land so only $ damages could be gotten, no continuing existence of the hospital)


Presumption Against Forfeitures – Forfeitures are not favored in the law. If it is possible to interpret the language to avoid loss of the property by the current owner, the courts will generally adopt this interpretation. 

-We should only give people future interests if they are CLEAR in wanting it - we want keep land in the hands of current owners. 

Cathedral v. Garden City Company (NY)

Facts: Π brought suit to extinguish or modify restrictions on the conveyance.  Restrictions were that the property could only be used for church religious and educational purpose.  Could not convey or mortgage.  Stewart heirs conveyed their future interest to the ∆.  ∆ asserts ownership when Π tried to sell.
Issue:  Are the restrictions controlling such that the ∆ can assert ownership?

Rule: No.  A restriction in a deed may be modified or extinguished if the existence of the restriction substantially impedes the owner of the property in the furtherance of the purpose for which the land was held. 

Policy:
· Could not enforce because this right was not assignable at the time created (this can be done now) – the Stewart heirs never had entitlement in the first place to convey it to the ∆ (right of re-entry was not assignable at that time)

· Since no stick in the first place, no right was taken away


Note: Without any language stating otherwise, courts will interpret conveyances in favor of reentry over possibility of reverter. With reentry, the property stays with the current owner. 

Edwards v. Bradley (VA)

Facts: Mother got the land from her mother.  Second mother wants to sell the farm so she attempts to get her children to convey their future interests back to her.  One daughter (Bradley) does not consent.

Issue:  Was a fee or life estate created?

Rule:  Life estate.  Condition prohibiting alienation of vested fee simple estate is repugnant.  Condition on limitation upon life estate is valid (permissible/tolerable).

· This is an exception to the general rule that fee simple is preferable to life estate.

Policy:

· Mother’s argument: It is a fee simple. Why? B/C there are conditions about alienation that may go against the grantor’s intent. If fee simple, there are no restraints on alienation, and the Mom can do whatever she wants with the property.  Also FSSEL and because she didn’t violate any of the conditional limitations she was free to convey.

· Daughter’s argument: It is a life estate with remainder to grandchildren, therefore, mother could not convey. Restrictions on alienation for life estates are valid.  

· Case shows tension b/w Grantor’s Intent and Presumption against Forfeitures – intent of the original grantor won out.

· Will showed requisite intent that it was meant to be a life estate and not a fee.  Courts should uphold intention of testatrix if will can be reasonably construed to effectuate such intent and if it’s not inconsistent with the law.

Rule Against Creation of New Estates

Courts generally follow a rule against the creation of a new estate. A conveyance that does not fit in with any of the established categories must be interpreted to create the most closely analogous estate. 

Formally – means grantors must put their conveyances in a recognizable form if they want courts to recognize the package of rights they have intended to create. 

Substantively – certain packages of rights will not be recognized

Johnson v. Whitton (MA)

Court construed a conveyance that does not fall into a recognized category of estate as a fee simple absolute b/c it would be the most fair/most analogous.  A restraint on alienability.  Tried to create a new estate, but court struck it down. 

· Don’t want to create new states of property

Rule Against Perpetuities

The Rule Against Perpetuities:  

· No interest is good 

· unless it must vest, if at all

· no later than 21 years after the death 

· of some life in being at the creation of the interest

Invalidates future interests that may vest too far into the future. 

Rule: A future interest is NOT valid unless at the time of its creation, we are sure that it will vest within 21 years after the death of any person alive at the time of creation. 

**If there is ANY remote possibility that it will vest later than 21 years after the death of any person alive at the time of creation, it is INVALID.  Doesn’t matter how remote the possibility, the future interest is no good. 

***Technically 21 years and 9 months (baby conceived just before the father’s death) – CL addition.

· Limit dead-hand control, promote marketability of property, keep property responsive to today’s society.

· A compromise between the liberty of the past owner and the present owner.

Interests to which the rule applies: 

· Contingent remainders

· Executory interests

· Vested Remainders Subject to Open 

Interests to which the rule DOES NOT apply: 

· Absolutely Vested Remainders 
· Vested Remainders Subject to Divestment
· Any future interest in the grantor (reversions following life estate, possibility of reverter or right of entry following defeasible fees)
How to Apply the Rule

1) Identify the Future Interest

2) Apply the Rule: Is there any way that the future interest can vest 21 years after the death of any people referred to in the conveyance
3) If it does violate the rule, strike the offending language.  Often this leaves you with a FSD or FSA.
NOTE: Under Vested Remainders Subject to Open- 

RULE OF CONVENIENCE – O to A for life, then to the children of B where B already has one child.  Under the rule of convenience, the courts will close the class when A dies, so that the children can take possession after A’s death: they will not have to share the property with any after-born children. 

*Short-cut to RAP:  Ask if it could happen 500 years from now?  If so, it’s probably longer than 21 years after the life in being.

Waste

Law of Waste: life tenant can use property, but waste implies neglect or misconduct resulting in material damage to or loss of property – does not include ordinary depreciation of property due to age and normal use over a comparatively short period of time.  

· Any future interest holder can bring waste claims (including someone who has a lease).  Most common ones are leasehold and life estate because you know that interest will come to end (not a condition that may or may not occur effecting the possibility of realizing your future interest).  The more tenuous the future interest, the less likely waste claims can be brought.

· Real intent of grantor is to restrict use of property:  Future interests are generally a penalty (not injunctive relief or monetary, the penalty if forfeiture)

3 types of Waste: 

· Voluntary: deliberate/destructive (affirmative) act of waste (a deliberate act)
· Permissive: failure to use ordinary care of prudent person for preservation/protection of property resulting in waste (a failure to act)
· Ameliorating: actions that increase value/utility of property.  A special type of waste.  One cannot always engage in this kind of waste just because it increases the property value (see quote below).

· Melms v. Pabst Brewing Co. (WI)  The buyer demolished house on property and built a factory. Normally, this would be waste, but the neighborhood had changed so much (became industrial not residential) that nobody would actually live in the house. The Court held that although the reversioner or remainder holder ordinarily is entitled to receive the property in substantially the same condition in which the life tenant left received it, the life tenant is entitled to make fundamental changes to the property if “a complete and permanent change of surrounding conditions…has deprived the property of its value and usefulness as previously used.”  Made land suitable to the area increasing the property value.
· This is a balance between the interest of the remaindermen (maybe he wants the house) and increasing property value to the life estate holder.  Overton questions whether the life estate holder should pay costs if the future interest wants it – pay the future interest off.

Moore v. Phillips (KS)

Facts:  Claim for waste by remainderman (daughter and grandson) against life estate tenant (mother’s executrix) for deterioration of farm house resulting from neglect.

Issue:  Is the mother’s executrix required to compensate for permissive waste?

Rule: Yes.  It is the duty of a life tenant to preserve the property and to prevent decay or waste. Here, the life tenant did not keep up the property, and although the remaindermen (Πs) waited until the life tenant died to bring an appropriate action for waste it was still okay. 

Common Ownership

· Divides up use/control/rights of property among multiple people – property shared jointly

Tenancy in Common 

· Each tenant in common, no matter how small her fractional interest, has the right to possess the entire parcel unless all the cotenants agree otherwise by contract

· Each cotenant has an “undivided interest” (can be unequal), and fractional amount will be important only when selling – to decide how purchase price will be divided when property is sold

· When a tenant in common dies, his interest goes to his devisees under his will or to his heirs

· May be transferred – O to A and B as tenants in common
· Tenants in common are the preferred form of co-ownership and will be given if there is an ambiguous conveyance 
Joint Tenancy

· Each joint tenant has the right to posses the entire parcel, like tenants in common
· Unlike tenants in common, joint tenants have traditionally been required to possess equal fractional interest in the property
· Right of Survivorship – when a joint tenant dies, her property interest is immediately transferred to the remaining joint tenants in equal shares
· Formalities of Creation – if any are missing then have tenancy in common
· Unity of Time: The interest of each joint tenant must be created at the same moment in time
· Unity of Title: All joint tenants must acquire title by the same instrument
· Unity of Interest: All joint tenants must possess equal fractional undivided interests in the property, and their interest must last the same amount of time
· Unity of Possession: All joint tenants must have the right to possess/enjoy the entire parcel
· Severance – If A and B own property as joint tenants, each owner has the right to obtain full ownership of the property when the other dies. If A sells her one-half divided interest to C, the joint tenancy is severed, and B’s right of survivorship is destroyed. The result is that B and C are tenants in common. – only occurs between the selling owner and the remaining owners; it does not change the relations of the remaining owner among themselves- they are still joint tenants. 
Interpretation – ambiguous conveyances are normally interpreted as tenancy in common

Transferability – both are free to transfer interests without the consent of the cotenants



-tenants in common may leave their interests to devisees by will

-joint tenants may not leave their interests to devisees by will –when they die, their interests automatically go to their surviving joint tenants

Partition – both have the power to have commonly held property judicially partitioned; co-owners may agree among themselves the have the property partitioned (voluntary partition) 

YOU CANNOT  BEQUETH YOUR JOINT TENANCY INTEREST IN A WILL –such a will would have no effect

Fiduciary Obligations of Cotenants or Joint Tenants to Share the Benefits and Burdens of Ownership

Sharing the Benefits: Each co-owner has the right to possess the entire parcel. So, if one chooses to live on the property and the other chooses not to, the co-owner in possession has no duty to pay rent to the non-possessing tenant

Exception – they do have a duty to pay rent to their co-owners if they have ousted them

Ouster: an affirmative act by which one co-owner wrongfully excludes others from the jointly owned property (deny co-tenant possessory right – example would be to change locks, threaten w/a gun)

Constructive Ouster: without physical act or any fault, character of property changes to make joint occupancy impossible or impractical/unbearable.  Examples:  if property is too small to be physically owned by all of the co-owners, possessing co-owners have a duty to pay non-possessory co-owners.  Another example is when conditions are so impractical (divorce).  May be entitled to rent in this context.

· Constructive ouster = entitlement to ½ the reasonable rental value of the home from the time of the initial separation

Another Benefit: co-owners have the right to share any rents paid by third parties who are possessing the property

Sharing the Burdens: Co-owners have a duty to share basic expenses to keep property, including mortgage, taxes and insurance. No duty to share costs of major improvements unless they agree to do so. 

Adverse Possession: One cotenant cannot obtain adverse possession against another 

Tenancy by the Entirety

Only available to married couples – available in 20 states. Similar to joint tenancy except: 

1) co-owners must be legally married

2) property can only be partitioned through a divorce proceeding

3) in most states, the individual interest of one spouse cannot be sold w/o consent

4) creditors cannot attach property held through tenancy by the entirety to satisfy the debts of one spouse

Olivas v. Olivas (NM)

Facts: the couple separated in 1983 and were divorced in 1984, but the final property distribution did not happen until 1987. He wants rent money (1/2 of reasonable rental value of home) from time he left house until time of final property distribution.  Mr. Olivas argues constructive ouster.  He became a tenant in common w/Mrs. Olivas after the split because unmarried people cannot hold community property.

Issue:  Is Mr. Olivas entitled to rent?

Rule: No.  The husband departed the home for another intimate partner, so she owes him no money. Constructive ouster does not apply because Mr. Olivas’ reason for departure was not hostility – instead, it was abandonment to live with his girlfriend rather than exclusion.

Policy:
· Husband had burden of proof

-b/c a cotenant owes money to the non-possessory cotenant if he has been ousted, Sam is going for constructive ouster in the marital context: concern with the character of the relationship of the two married people. But court says no, he left and was not ousted b/c he cheated on his wife. 

Death….

Carr v. Deking (WA)

Facts: Dad and son (Π) are tenants in common. Dad leases his interest to the ∆ in return for crops.  Π wants rent $ instead and did not consent to Dad’s lease.
Issue:  Is the lease valid – must a co-tenant get permission before leasing his interest?

Rule: Yes - no.  Tenant in common may lease his interest without permission of the other co-tenant or without joining in on the lease. If son didn’t like the new agreement, he could either accept it, or file for a partition.  Remedy = partition the land or reap the benefits of lease by accepting all the terms of the lease.

Policy:
· Reasoning that a cotenant can lease his interest w-out consent of the other cotenant is that both cotenants can have possession of the property at the same time

· Nature of co-ownership is to use property freely in a way that one wants to – this is consistent with ownership of land 

· This holding protects 3rd parties 

· Infringes on the Π’s ability to use the property as he wants – a risk taken to be a tenant in common

· As a policy matter tenants in common have an interest in working out an agreement outside of the courtroom because each can act unfairly to the other (the Π could have done the same thing to his dad)
Tenhet v. Boswell (CA)

Facts: Johnson and Tenhet are joint tenants. Johnson leases his interest for a term of years to Boswell without telling Tenhet, then Johnson dies. 

Issue:  Was the JT severed when the lease was created?  Does the ∆’s lease survive.
Rule:  No and no.  A lease does NOT sever a joint tenancy. But upon the death of the lessor joint tenant, the lease expires. Other joint tenant has right of survivorship- he gets all of the land when his cotenant dies. Too bad for the lessee. 

Policy:

· J specific – some Js the lease would have created a permanent severance or temporary severance (because there was no clear indication that either JT desired termination of the estate)
· Permanent = selling the interest
· Temporary = sever it while the lease is in place and then dies during the severence
· Some Js would instead give the interest to Johnson’s heirs and not the other JT (who could retain the lease if they desired).  Lease would have severed the JT making them TIC instead
· Interest of dead JT expires upon his death (can only convey what you have which is for life – no sticks once dead) therefore the lease must also expire because cannot convey more than you own – his interest does not extend past death
· Though this rule can hurt 3rd parties, life estate do the same thing – Boswell could have checked for the title
· Living joint tenant is left with a fee simple absolute. 

Hypo:  Could Π have enforced lease against ∆?  No, because Tenhat obtained the land free of encumbrances which meant that she could not enforce any benefits that came with those encumbrances.

How could lease have survived Johnson’s death?

1. Johnson could have been explicit that he was breaking the JT (sold it for example).

2. If Π had died first and then Johnson died – Johnson heirs would have gotten the property vertically encumbered and so the lease survives.

Divorce…

Kresha v. Kresha (NE)

Facts: Husband and wife had joint ownership in property and husband had leased the property to their son.  Divorce made husband and wife TIC. A divorce awarded the leased land to the wife who then tried to terminate her son’s lease of the property. 

Issue:  Could the father lease his interest as a TIC to a 3rd person?  Does the lease survive a dissolution of the property through divorce?

Rule: Yes and  yes.  Leases are not terminated upon divorce because husband had the right to enter into the lease as a TIC (like Carr v. Deking). 

Policy:

· Husband had the right to burden the estate so the lease survives (Johnson in previous case did not have the right to burden the estate if he died first)

· Tough to do a title search regarding martial relations/stability though could see if it is owned by two parties and make both of those parties convey the land together

· Impact on alienability severe if always concerned about divorce – transactions costs; lessees should not have to fear divorce. 


When co-owners disagree, its tough. Two problems: 

1) resolving rights of co-owners 

a. Often neither choice will make either party happy, can effect relationships though there is the back-up remedy of partition

2) resolving rights of third parties 

a. An innocent party – purchasers are expected to check title but maybe too much of a burden on renters 

Joint Tenancy – leases are broken upon death of one cotenant

Tenancy by the Entirety – leases are not broken upon divorce of couple

Sawada v. Endo (HI)

Facts: Sawadas injured in crash by Mr. Endo. Mr. and Mrs. Endo convey their property (they were tenants by the entirety) to their sons so that the creditors of the Πs cannot get it – they continue to live in the house. The Sawadas win in liability trial against Endo.  ∆ cannot satisfy the judgment.  Then, Mrs. Endo dies. 

Issue:  Is the interest of one spouse in real property, held by a tenancy by the entirety, subject to levy and execution by his individual creditors?

Rule: No.  An estate by the entirety is NOT subject to the claims of the creditors of one of the spouses and therefore the conveyance to the sons was not fraudulent.

Policy:
· This rule differs by J

· Purpose of the law is not to hold the wife L for the sins of her husband (he could have died first leaving her w/his debts)

· Rule is fair to the one spouse – not subject to the separate debts of the other spouse (bet the farm in Vegas).  At the same time, need both signatures to obtain, for example, a loan to open a small business.

· Sawadas an injured party though – did not enter into the credit situation voluntarily as a bank would (could not obtain both signatures ahead of time) – tort creditors

· Land in Hawaii is scarce and only a few people control it – court chose to favor family unit over creditors

· Property = source of loans, emergency expenses, familial stability (policy matter to air on the side of protection of family property – a financial investment and homestead center for family life)

· Smelly facts, but law still applies – result maybe not fair, but it is correct

· Dissent = separate interests should be alienable/subject to creditors.  Women should reap the benefits and disadvantages of this.


LANDLORD-TENANT LAW

Leaseholds - a way of dividing property interests over time (like a life estate)
Lease – landlord transfers possession of property to tenant for a specified period in return for periodic rental payments; LL retains the right to get the property back at the end of the rental period.  Can be personal as well as real property such as an automobile.

Residential and Commercial – courts are more likely to adopt common law rules to regulate residential leases b/c commercial tenants are assumed to have sufficient bargaining power and expertise while residential tenants have less

Four types of Tenancies: 

1) Term of Years 

· lasts for a specified time determined by the parties
· ends automatically at the agreed-upon time, but may be terminated before on the happening of some event or condition stated in the lease
· Landlord’s Future Interest: reversion
· Third Party’s Future Interest: remainder, only if at the time the lease is signed, landlord makes clear that this will happen
· Death of either LL or tenant does not terminate tenancy
2) Periodic Tenancy

· Renews automatically at end of specified time, unless one party chooses to end it. Ex: month-to-month
· Notice is required to end tenancy
· Death of either LL or tenant doesn’t terminate tenancy
3) Tenancy at Will

· Similar to periodic, except no notice is required to end tenancy
· Death of either LL or tenant will terminate tenancy
· Many states have abolished tenancies at will by requiring notice
4) Tenancy at Sufferance

· A tenant who wrongfully stays when the lease is over – a holdover tenant
· If the LL accepts rent checks from a holdover tenant, he may be held to have agreed to a new tenancy calculated by the rental payment schedule (ex.:  monthly checks create a month-to-month tenancy)
· Not a trespasser, who never had a right to be there in the first place
Self-Help v. Judicial Process


Landlord normally must provide notice and use eviction proceedings (court judgment to evict tenant from property) – most Js do not allow the use of self-help (physical eject by changing locks, etc.).  Only a few states allow self-help though (can lead to breaches and peace and confrontations) and only in certain circumstances.  In the absence of a judicial eviction, tenants have the right to retain possession.  Summary process allows for relatively quick evictions.

· These are procedural regulation (imposition of formal requirements for creating the landlord-tenant relationship) as opposed to substantive regulation (definitions of the parties’ obligations to each other; ex.:  housing codes; CL quiet enjoyment)

Vasquez v. Glassboro – NJ 

Facts: After Vasquez was fired as a migrant farmworker, he was not allowed to stay overnight in the barracks until he found alternate housing. They kicked him out even though there were vacant spaces.   Vasquez did not speak English.

Issue:  Was the Π a tenant?  No.  Is he entitled to notice before dispossession?  Yes.

Rule: When a migrant farmworker is fired, he may be evicted only by a judicial proceeding. Self-help cannot be used by employer here!  Even though he was not a tenant, the court implied a provision into the private K for a reasonable notice and process (time) before he could be kicked out of the barracks.

Policy:

· If he had been a tenant, he would have been entitled to some notice and some process (would not have been a trespasser) whereas landlords can use reasonable self-help to get rid of trespassers (change lock, escort out).  Was not a tenant according to NJ state statute; CL rule of self-help regarding trespassers.

· Found that he was somewhere between a tenant and a trespasser

· Court was persuaded to imply the provision because it was an adhesion K only written in English (no Spanish copy); unequal bargaining power.

· Unconscionable; State v. Shack idea of living with dignity

· To let the employer use self-help is not in the public interest

· Public policy demands for a reasonable time to find alternative housing

· This analysis will be on a case by case basis.

· Perhaps better for the legislature (creating public policy) or the market to deal (Π would badmouth Glassboro and no one would work for them) with the problem

Alan Schwartz Article:

· Pro-freedom of K; people are better off when Ks are enforced.  Efficient.  
· Competition in markets prevent exploitation and if the market is not working you fix the market.
· Applies to Vasquez, the market would regulate and Glassboro would have to improve its conditions.
· K the wrong vehicle for improving equities in wealth.
· By giving a poor person fewer options, it makes them poorer.  Poor people do have free will and paternalistic judges can shrink their options.
Robert Hale Article:

· Focuses on equal bargaining power – a legal realist
· The state plays a role in enforcing Ks (think Shelley v. Kraemer) which requires it to make judgments about when coercive enforcement promotes or limits personal autonomy (imposing your will on someone else)
· Legislatures have a real role in evening the bargaining power between entities – courts should be empowered to do the same.  
· The state must play a role in this because they define property and enforce property rights.  Since one needs the state to have property, the state should be able to make value judgments about property rights including not to enforce if the value in the agreement runs counter to public policy.
Final Thoughts (applying principles from above):
· Maybe the K should not have been in English, but Glassboro should not bear the entire burden – after all the Puerto Rican DOL represents the farmworkers

· Market cannot take care of this – some things are basic human needs that transcend Ks

· What about NJ legislature?  But Vasquez has no voting rights; failure of political process.  

· At the same time courts should modernize outdated rules especially when the legislature has recognized similar issues (here migrant workers).

· Does not define how clear the K must be 

· Vasquez could be taking advantage of the situation – use the free plane ticket to see his relatives in NJ

· Also, just because he doesn’t speak English does not mean that he is not intelligent and an adult able to use his own free will to K

· Glassboro has an incentive to have people there who are working

Conflicts About Rent

Landlord’s Rights

1) The right to receive the agreed-upon rent

2) The right to have the premises intact and not damaged

3) The LL’s reversion – the right to regain possession at end of lease term

Landlord’s Remedies When Tenant Breaches (most common = tenant fails to pay rent) and Refuses to Leave: 

· Possession and Back Rent – landlord may sue for rent already due but not paid (back rent) and for possession (eviction)
· If tenant breaches an express of implied term of the lease – can evict (ex.:  covenant not to damage the apartment; no pets; no subletting; violation of quiet enjoyment)
· If tenant wrongfully holds after lease period and continues to pay rent…landlord may choose to accept new tenancy relationship or sue for possession
· If wants to evict must sue immediately for possession and either 1) refuse to accept rental checks or return them or 2) cashing the checks while writing on the back of each check that the LL is not agreeing to renew the tenancy but is merely using the check to cover the rental value of the property

· Self Help – not really allowed anymore in most Js
· Summary Process – quick judicial proceeding for LL to regain possession (other names:  forcible entry and detainer, unlawful detainer, summary proceedings, summary ejectment)
Landlord’s Remedies When Tenant Breaches and Leaves

· Duty to Mitigate Damages 

· Accept the Tenant’s Surrender – landlord can agree that tenant is not obligated to pay future rent; or landlord may sue for damages for breach of lease
· Damages:  This is different from the amount of the future rent; it is the agreed upon price minus the fair market price.  Because the LL can re-rent the apartment, all the LL loses is the difference between the agreed upon amount and the amount the LL can get from a replacement tenant plus the advertising and searching costs of finding the replacement and the lost rent in the meantime.
· If the rental price is the same as or below the market price, damages are zero (plus the reasonable costs of locating the new tenant).
· Re-let on the tenant’s account – landlord may refuse to accept the surrender and find a new tenant after giving notice to the old tenant. When she finds one, she may sue the old tenant for the difference b/w rent she was supposed to get and rent she is now getting if the new rent is lower than the original rent.  Requirement that the new rent be reasonable.
· LL must be clear that she is refusing t accept the tenant’s proffered surrender of the lease:
· In some states, the very act of re-letting the apartment is evidence that the LL has accepted the leasehold surrender.
· In others, the act of re-letting does not preclude the LL from asserting that she did not accept the surrender.
· In still others, the LL must notify the tenant that she is re-letting on the tenant’s account and is refusing to accept the surrender in order to hold the tenant to the rent later.
· Wait and sue at end of lease term vs. mitigate damages – traditional rule was that landlord could do nothing and then sue at the end of the lease term; now, many states say that landlord must reasonably look for a new tenant (mitigate damages). If she does, she can still sue for the cost of finding the new tenant.  Trend is towards mitigation at least in the residential context.
· Important because if the LL has not accepted the tenant’s surrender then the tenant will be obligated to reimburse the LL for any rent that the replacement tenant failed to pay on the remainder of the lease.
Sommer v. Kridel (NJ) – 1977 

Facts: Sommer did not mitigate damages even though there was another person who wanted to move in.  Π seeks unpaid rent; ∆ claims Π failed to mitigate damages and he is therefore not responsible for the rent.

Issue:  Was the Π required to mitigate damages by renting out the apartment?  Yes.

Rule: NJ adopts a new rule that landlord has a duty to mitigate damages. Must use reasonable diligence in his attempts to re-rent the apartment.

· Majority rule = no mitigation; emerging minority rule = mitigation

· Does the new rule conflict with the nature of property ownership (i.e. to do what you want)?

Policy:

· Rationale for adopting the new rule – fairness:

· Fair to LL:  bargained for a  2-year lease (would have been higher if month-to-month); no mitigation was the law at the time (retroactively applying the law); bearing the burden of ∆’s personal losses; may be selective about who he wants to rent to (intangible cost especially in residential/if he lives there)

· Fair to tenant:  should only have to pay for the transaction costs of re-renting the apartment (advertising, etc.) and the months of rent missed by the LL; needlessly wasting the ∆’s resources/vacant property being wasted; update an outdated rule.

· Minority rule requires reasonable efforts to re-let the apartment even when there are other vacant apartments available in the building (may matter if the apartments are all identical or different – the one apartment may rent better but it unavailable might take another vacant spot because also close to the metro)

· LL has the burden of proving that he used reasonable diligence in attempting to re-let the premises (reasoning is that even though the tenant breached, the LL is in the better position to do something and prove that he did)

Sublease v. Assignment (the covenant here is to pay rent)
Sublease – Tenant retains some future interest, or the right to control the property in the future; covenant does not run with the land, so NO VERTICAL PRIVITY (dotted line)

· Landlord can only go after original tenant (not subleasor) in a SUBLEASE for damages (can go after subleasor for an injunction – some courts allow this). 

Assignment – Tenant assigns all remaining interest; covenant runs with the land (like a real covenant – 5 elements needed; no privity of K but privity of estate), so VERTICAL PRIVITY (solid line)

· Landlord can go after tenant or assignee (second tenant) in an ASSIGNMENT for damages (and an injunction). 

The original tenant has the right to be reimbursed by the new tenant for the amount owed to LL if the LL chose to sue the original tenant.

The tenant or the LL may transfer the property interest.  There are three different situations involving the tenant’s right to transfer:

1. The lease is silent – can sublease

a. Courts want to promote the policy of alienability.

2. Can sublet or assign but only with LL’s consent – can sublease w/consent

a. Question is whether a criterion of “reasonableness” should be implied in the phrase “no subletting w/o landlord’s consent.” 

3. Prohibit it altogether – cannot sublease

a. Would be considered in breach of K

Kendall v. Ernest Pestana, Inc. (CA)

Facts: Commercial lease (renting hangar space).  Lease includes covenant “no assignment without consent of the LL.”  LL won’t consent to the transfer. 

· Illustration of whether or not to add in a reasonableness requirement to the K when it just says no consent w-out permission of leasor 

Issue:  Can landlord arbitrarily/unreasonably withhold consent in a commercial lease?

Rule: Yes.  Consent may be withheld only if there is a commercially reasonable reason for withholding of consent. 

· Minority Rule:  Where the provision requires only consent for an assignment, the consent may be withheld only where the leasor has a commercially reasonable objection even with the absence of a provision that it will not be unreasonably withheld.  This applies to the commercial context only; adopted by this court.

Policy:

What is a commercially reasonable reason?  But are these really objective? 

· Financial responsibility of assignee (can they pay the rent?)

· Suitability of use of particular property (no restaurant in hangar lease)

· Legality of proposed use (no crack dealer)

· Need for alteration of the premises (before getting another tenant)

· Nature of the occupancy (factory, office, clinic)

Unreasonable:  race, religion, etc.; if the tenant just wants more $/higher rent

· Leasor cannot refuse assignment just because the market improved and she wants more $.  She could have built periodic rent increases into the lease (it is long-term), allocation of risks – leasee took the risk of paying too much risk.

Slavin v. Rent Control Board of Brookline (MA)

Facts: Residential lease for a rent-controlled apartment.  Tenant assigned his lease w-out LL’s consent which he could not do according to lease provision.  LL categorically refused to allow the new tenant.

Issue: Does a lease provision requiring the landlord’s consent to an assignment or sublease permit the landlord to refuse arbitrarily or unreasonably (imply an obligation on the LL to act reasonably in withholding the consent)?  Yes.

Rule: Landlord may refuse arbitrarily or unreasonably to give consent. Not an unreasonable restraint on alienation.  This is the majority rule.

Policy:

· For the legislature to decide

· Residential lease considered different than commercial lease – will not follow commercial lease trend to assume a reasonableness requirement (reasoning is that a LL has not agreed to a reasonableness provision)

· Likely to be less sophisticated than commercial tenants; may not have a commercial background or attorney.  More likely to misinterpret K.

· Residential LL might have closer ties to the property (may live there – more personal interaction w/tenant)

· Counterargument:  LL still has a commercial interest in the property

· Tenants can pull down value of an apartment (race, rednecks)

· Don’t want litigation about wealth of tenants (whether they can pay), property value deterioration – clearer to have this brightline rule of unreasonableness so as not to have to argue reasonableness 

· Commercial leases typically longer than residential leases (usually 5-10 years)

Rights to Habitable Premises

Historically, common law viewed leases b/w landlords and tenants as independent – just b/c landlord didn’t deliver her promise, didn’t mean tenant could breach one of his promises.  Important exception was that the LL could not breach a covenant not to disturb the tenant’s quiet enjoyment of the tenancy.  This exception gradually developed into the doctrine of constructive eviction.

Constructive Eviction - 

Occurs when landlord interferes with tenant’s quiet enjoyment so much that tenant can justifiably stop paying rent and move out before the end of the lease.   This is a physical eviction and the interference with the quiet enjoyment must be the LL’s fault.

Minjak Co. v. Randolph (NY)

Facts: ∆ tenants withheld their rent due to the unbelievable conditions of the loft space they were leasing. Π, the landlord, brought this action for non-payment.  ∆s seek a reduction in the back rent because their right to quiet enjoyment of the premises was violated by the LL in many ways (constructively evicted from 2/3rds of apartment).

Issue:  Can tenant assert the defense of constructive eviction (even if there is no abandonment) for nonpayment?  Yes.

Rule: The doctrine of constructive eviction is a defense to nonpayment even when there is only a partial abandonment (of part of the premises).

· Traditionally, tenants had to move out to use constructive eviction as a defense (black letter rule). Court here is moving away from the traditional rule. Here, court allows for partial constructive eviction – tenant can use constructive eviction as a defense without moving out.  Tenant does not necessarily have to move out.

Policy:

· Why? 

· Not easy as a tenant to just pick up and leave – tough rental market especially in NYC (especially to find comparable rent)

· It’s a hassle to move

· Financially difficult – expensive to move

· He had contracted to stay for one year – should be able to stay

· It’s a gamble if they move out – could lose their claim of constructive eviction and then would be stuck paying two rents.

· If could only bring nuisance claim, LL would have to stop the behavior/maybe pay damages (if successful, not pay rent) but the tenants could not move out (still obligated by the K)

· One problem with this approach is that moving out is a clear indicator that the situation is really bad.  Don’t want tenants to not pay rent and then dream up an excuse later as to why they did not (no abuse of opportunistic tenants).

What happens when the disturbance is coming from a third party, not from the landlord himself?   In Minjak, the sandblaster was the one making the noise, but the LL was responsible for the activity – working on his behalf.  See Blackett, LL not responsible for the behavior – third party:  

Blackett v. Olanoff (MA)

Facts: Group of tenants alleged that Π, the landlord, had breached his covenant of quiet enjoyment as a defense to an action for rent. Noise was coming from a bar next door to their property, not from landlord himself.  Πs had to move out.  Lounge’s lease had a clause saying that the music could only be heard inside, but not outside the building – LL had tried to get the music quieted several times but was unsuccessful.

Issue:  Does this noisy bar (a 3rd party, not the landlord) constitute constructive eviction in terms of justifying the nonpayment of a tenant’s rent?  Yes.

Rule: Where a landlord permits conduct of third persons which substantially impairs the right of quiet enjoyment of other tenants, it is a constructive eviction. The disturbing condition was a natural and probable consequence of the LL permitting the lounge to operate where it did and because the LL could control their actions.  Therefore, the LL is not entitled to collect rent for residential premises which were not reasonably habitable.

Policy:
· If the LL had not owned the adjacent property, the tenants would have had to have brought a nuisance claim against the owners of the lounge; could not have held their LL responsible because he had no control over the noise.

· The clause in the lounge’s lease was an operative factor in this decision.

· Here the LL did not intend to breach but did because the noise was a natural and probable cause of what the LL did, failed to do, or permitted to be done – conduct (even if not affirmative conduct of LL) and not intentions are controlling

· Pros of Decision:

· LL could have headed off the problem by not leasing to the lounge or enforcing covenant – should have known would be incompatible w/his residences (in a position of control)

· Cons of Decision:

· Tenants have a nuisance claim and should have pursued this avenue, LL shouldn’t be responsible because this will have an adverse impact on the rental market (LL not responsible for the noise – make those who are deal w/the litigation; he made reasonable efforts to get the noise decreased).

· Because this decision increases the burden on LLs there could be fewer LLs and less residential housing which would adversely affect tenants (less availability therefore more expensive).  

· Legislature is better equipped to make policy analysis/gather info.

Expansion of Doctrine of Constructive Eviction: Court said b/c noise was within the landlord’s control (disturbance must be substantial and LL must be responsible for it), tenants could use constructive eviction as a defense to justify not paying rent. 

Traditionally, LL not responsible for actions of others – have seen this expanded if party is in control of the LL.  Courts are still reluctant to hold a LL liable for common disturbances of one residential tenant against another residential tenant.  3 approaches:

1. Traditional (Legal) Approach:  LL not responsible for the actions of third parties even when there is an express provision as seen in Blackett (if Blackett  had not been responsible for the 3rd party, it would have been this approach)

2. No Provision in the Lease (Other End of the Spectrum):  there is an implied duty not to interfere with the quiet enjoyment that the tenant has and cannot violate this provision of the other tenants.  If the tenant breaches this implied duty the LL can evict the noisy tenant.

a. Restatement focuses on conduct that can be legally controlled by the LL.  Even if no clause for noisy parties, constructive eviction defense may be allowed.  Many Js imply this duty to not disturb the quiet enjoyment of other tenants.

3. Middle Ground:  as seen in Blackett.  No implied duty unless there is a provision in the K.  Absent such a provision there is no ability of the LL to control or evict a noisy tenant.  

Implied Warranty of Habitability:

· Traditional rule = buyer beware; leasor just had to deliver the premises and not affirmatively prevent the tenant from taking possession (no duty to deliver and maintain a particular habitability unless expressly in lease).  Only had to tell hidden defects that were known to the LL.  

· Contractual obligations of the LL and the tenant were independent rather than dependent.  In recent years most states have repudiated a lack of duty to repair or maintain and the independent covenants rule.

· Note that judiciaries are becoming more pro-tenant

Javins v. First National Realty Corp. (D.C.)

Facts: Tenants are sued for not paying rent when LL violated 1500 provisions of housing code. Their defense is that there has been a breach of the implied warranty of habitability. 

Issue:  Can housing code violations justify nonpayment of tenant’s rent?  Yes.

Rule: Leases contained an implied warranty of habitability as created by the court in this case. Breach of the warranty by landlord allows tenant to suspend rent payment. Tenants obligation to pay rent is dependent upon the LL’s performance of his obligation which includes the warranty of habitability.  

· Reasoning:  Breach of this implied duty gives rise to the usual remedies for breach of K.  These are form Ks w/unequal bargaining power.

Policy:

· Implied warranty of habitability is a defense tenants raise during eviction proceedings
· Justifications for implying habitability:
· Housing code requires it
· Other areas of the law do it (consumer protection laws)
· At the same time, tenants could hire inspectors to look for defects.  Again, no motivation to do this – not actually buying, just a short-term interest.
· Changed circumstances (ex.:  different from small farm – don’t want land/want apartment, tenants do not know how to repair things and there is no motivation to do so because society is more transitory/only temporary interest in the apartment)
· Can’t just be no DSL hook-up when most apartments have this and the tenant did not notice when signed lease
· Traditional v. Modern:
· Traditional:  lease = conveyance an interest in the land; society used to be more agrarian and tenants could feasibly make the repairs themselves
· Modern:  see reasoning above
· Proper role of the court?  Housing inspectors cannot enforce the code everywhere (expensive – paid for by public and not the benefiting LL).  The housing code is detailed and could have created a private right of action.  It did not, but because settling these matters in courts is efficient/easy the court is willing to create a private right of action. This will result in increased compliance w/the code.
· LL can hardly complain about being forced to comply with the law.  At the same time this was a major step in changing property law and the balance of power between a LL and a tenant (legislative).
· Housing codes = only applies to minimum level of safety and typically only residential (came about with urbanization).  Distinguished from building codes (construction/remodeling and applies to commercial and residential).

· Lease is treated like a K rather than as a conveyance of real property under this decision.

· See my notes page 136 for discussion of whether parties should be able to K around the implied warranty of habitability

Does the doctrine of constructive eviction still serve a purpose in light of the Implied Warranty of Habitability?  Yes.  CE covers disturbances other than physical conditions of the building (what housing code and IWH deal with).  IWH applies to residential use whereas CE applies to a broader context than just residential.

Arguments and Counterarguments pages 826-833.

Retaliatory Eviction 

The removal of a tenant from possession of property due to the tenant’s complaints or other conduct to which the landlord is opposed.  LL can terminate lease and end of term for no reason.

· Javins (LL) could have sought an eviction under this doctrine at the end of the tenants; terms.  However, could not have gotten payment due (which he tried to get).  Many Js forbid retaliatory eviction when tenants bring IWH claims.

Hillview Associates v. Bloomquist (Iowa)

Facts: Following a physical altercation b/w a tenant and a manager at a tenant’s meeting, the tenants involved in that meeting received eviction notices from Hillview.  ∆s belong to a tenant’s association in a mobile home park owned by the Π.  Tenant refuse to leave so the Πs sue to take control; ∆s defend on grounds of retaliatory eviction.

Issue:  Can the LL evict the tenants or is the defense of retaliatory eviction justified?

Rule: Retaliatory eviction can be used a defense.  Tenants may organize and join a tenant’s association and may participate in activities designed to legitimately coerce a landlord into taking action to improve living conditions without fear of retaliation. 

· Note: Engaging in physical threats or violence is not a legitimate method of coercion – termination due to this sort of activity will not be deemed retaliatory (this is why tenant Davenport was evicted, but the other tenants could remain)

Policy:

· Iowa Staute – evidence of a complaint within 6 months prior to the alleged act of retaliation creates a presumption that the LLs conduct was retaliatory.  This includes tenant’s union activity, and complaining to the government or the LL (complaints voiced/unions formed).

· This time period varies by J.

· LL = burden of production (produce evidence of non-retaliatory purpose).  If met, tenants must rebut.  Court decides from all of the evidence whether a retaliatory eviction has been proven by a preponderance of the evidence.

· Angry words are not enough to justify eviction (slap was enough – will not protect violent, tortious, or criminal activity)

· Other improper retaliatory actions that LL cannot take:  decrease services, threaten eviction, fail to renew rental agreements, increase rent.

Imperial Colliery v. Fout (WV)

Facts: Π instituted an eviction proceeding against ∆, who claimed the eviction was in retaliation for his participation in a labor strike at his coal-mining job. Month-to-month tenancy; ∆ only paid $1 per month in rent because the trailer company was inter-related with his employer.  Note:  not complaining about his living conditions, but work.

Issue:  Can the ∆ assert a retaliation defense when the retaliatory motive relates to a right incidental to the tenancy?  No.

Rule: Retaliation may be asserted as a defense to a summary eviction proceeding only if the landlord’s conduct is in retaliation for the tenant’s exercise of a right incidental to the tenancy. Must be a relationship b/w activity of tenant and the tenancy itself. 

Policy:
· Should special protection be provided where the LL and the employer are interrelated or the same because of the extreme unequal bargaining power (controlling purse and house)?  Fairness arguments on both sides.

· We want narrow concepts of retaliatory eviction because it could apply too often; retaliation is property not employment.

· Work = part of the compensation seems to be the low rent so in that sense the striking is related to his lease.  

· If retaliation expanded, it would provide a new tool for companies to fight union battles.

Recording Acts – page 903

· Intended to provide buyers with the security of knowing that they will really own the property interests they are buying. 

· Recording acts do not require that a deed be recorded for a conveyance to be legally valid – deed is valid with or without a recording

· Recording acts define priorities – whose interest will prevail in different kinds of disputes.  Recording acts alter our basic first-in-time rule under certain circumstances.
· Every state has passed a recording act
· Provide strong incentives to record interests.
· The most important thing to think about is that the dispute is not between O and A (if A loses to B then can sue O for fraud).  This is about A and B – who gets to retain the property.  
How to Conduct a Title Search

· Grantor-Grantee Index – will not show a wild deed
· Grantor Index: all instruments are listed both alphabetically and chronologically by the grantor’s last name

· Grantee Index: all instruments are listed both alphabetically and chronologically by the grantee’s last name

Index describes the bare outlines of each transaction: grantor and grantee, description of the land, type of interest conveyed, date recorded, book and page numbers where a copy of the document can be found

Types of Recording Acts

Race Statutes: The person who records first will prevail – she has won the race to the registry.  Does not matter if the prevailing party knew about the prior conveyance or not.

· Only a few states use this.
· Advantage:  provides a huge incentive for quick recording
· Problem:  potential for sleazy dealing.
Example:  O conveys to A, who does not record.  O subsequently conveys the property a second time to B.  B knows of the earlier conveyance to A.  B records the deed from O to B.  in a lawsuit, between A and B, B prevails.
Notice Statutes: A subsequent purchaser prevails over an earlier purchaser only if the subsequent purchaser did not have notice of the earlier conveyance.

· Used in about ½ the states

· Advantages:  gets around the fraud of subsequent purchaser getting the property; adds fairness; still an incentive to record (provides constructive notice and protects against subsequent sales by grantor).

· Problem:  some reduction in certainty (who did what when, who was on notice and who was not)

Example: O conveys to A, who does not record. O then conveys to B. B has no knowledge of the earlier conveyance from O to A. B prevails over A even though B does not record the deed from O to B. B also prevails over A even if A later records her deed from O to A before B records her deed from O to B. 

Race-Notice Statutes: A subsequent purchaser prevails over prior unrecorded interests only if she 1) had no notice of the prior conveyance at the time she acquired her interests; 2) records before the prior instrument is recorded. 

· Used in about ½ the states

· Advantages/Problems:  same as with Notice Statues.

Example: O conveys to A, who does not record. O then conveys to B. B has no knowledge of the earlier conveyance from O to A. A records; then B records. A prevails over B because, even though B had no notice of A’s deed, A recorded first. 

Sabo v. Horvath (Alaska)

Facts: Horvath recorded his deed prior to a patent being granted the seller so that the recorded deed was outside the chain of title, a wild deed. Title was still with the U.S.  After the owner was issued a patent, he conveyed to another person, Sabo, who conduct a title search and then recorded. Grantor sold to two grantees.  Whose is it? 

Issue:  Did the grantor have an interest when he conveyed to Horvath (∆)?  Yes, he had a legitimate interest that he could convey.  Which recorded interest is valid?  Sabo (Π).

Rule: Race-Notice statute.  A deed outside of the chain of title is not constructive notice and a subsequent recorded deed will take priority, if recorded without actual or constructive knowledge (need one of these).

· Race notice = party must be innocent (no notice) and be the first to record

· Purchaser has notice only of recorded instruments that are within the chain of title.

· Second grantee who diligently searches would not discover a prior conveyance therefore a wild deed does not serve as constructive notice.

· Horvath’s deed, which was recorded outside of the chain of title, did not put Sabo on constructive notice of the conveyance to Horvath.  Would not have found when looking within the chain of title.

· But can require deed to re-record interest once title passes because this is less of a burden

Policy:

· Requiring title checks beyond the chain of title could add a significant burden as well as uncertainty to real estate purchasers. 

· Horvath could have most easily prevented this conflict by re-recording after he actually got the property (not Sabo). 

· Quitclaim deed = unusual; involves giving whatever the owner has but does not include warranty

· Might put the Π on inquiry notice because there is the possibility it could be a wild deed.  A reasonable person would figure this out and do an investigation.

· Alaska used a grantor-grantee 

· If had used a tract index (goes by the plot of land) it may have been easier, but this is very expensive.  Not adopted in many Js, more efficient.

Wild Deeds: a deed outside the chain of title. It is impractical to require all buyers to search every one of the hundreds of thousands of deeds in the entire recording index.  Does not provide adequate notice.

Estoppel By Deed: If O conveys to A without actually owning land, the minute he obtains title to it, it goes automatically to A. O never gets it. 

Gift: Conveyances that have been purchased take precedent over those that have been given as gifts. If the same piece of property is given to two donees, the first to receive it first wins it (first in time, first in right). 

TAKINGS

Regulatory Takings

The Fifth Amendment – prohibits the federal government from “taking” private property “for public use without just compensation”. 

· Allows government to acquire private property for public use for compensation.  Requires determining that the proposed use is public and determining what constitutes just compensation 

· Applies to the States through the Fourteenth Amendment, which prohibits the state from “depriving” the citizens of property “without due process of law”

Police Power of the States – original power of state governments to pass legislation regulating private conduct to protect the public health, welfare and safety. 

Miller v. Schoene (SC)

Facts:  Πs were ordered to cut down their ornamental cedar tree because it was infected with a rust disease which violated a Virginia statute (if within two miles of an apple orchard the infected cedar tree must be cut down).  

Rule:  State did not exceed its constitutional powers when it ordered the destruction of the cedar trees (not a taking and so no compensation required.  

· Chose the class of one property to save another class of property – a value judgment of the legislature regarding each class’ value to the public.

Reasoning:  

· A value judgment of the economic interest of the apple economy (important to VA) over an ornamental tree.  Apple industry more important so there is a public policy reason to decide that it is more important and is therefore within the state’s police power.
· Property rights have to be limited to protect the rights of others – doesn’t really explain why the cedar owners were not compensated, just considered to be within the state police power.  Some regulations are necessary – state can’t compensate for everything so sometimes we most favor some property over another.
· Even when depriving one of their property, it can be appropriate to not provide compensation if it legitimately prevents the owner from harming others.
· Regulation inevitably involves the state limiting property rights – absolute rights for one owner would destroy the property rights of others and this cannot be.  Therefore, not all regulations constitute a taking.
· The question then becomes whether the owner should bear the cost for the community or if the whole community should bear that cost.
Eminent Domain Power of the States – power to take or “condemn” private property, pay just compensation to the owner, and transfer the property to some use designed to further the public welfare

Regulatory Takings involve determining the circumstances under which government acts or regulations require compensation to property holders whose interests are negatively affected by government regulation

Overton says the crucial question is: HAS THE GOVERNMENT GONE TOO FAR IN TERMS OF REGULATION?  If so, then it is an unconstitutional taking of property.  Context-specific question – look to impact on use, transferability, and value (not a physical taking, but can qualify).

	Pruneyard (1980)
	Pamphleting at mall
	No taking

	Loretto (1982)
	Cable
	Taking

	Yee (1992)
	Mobile home regulations
	No taking


TO ANSWER TAKING QUESTIONS: 

1) IS THIS A PER SE TAKING?  

Consider these three types of takings, which are per se takings: 

1) Is it a forced physical invasion? 

Loretto v. Teleprompter (SC) – The cable company required the landlord to allow cable equipment to be laid across the apartment building.  The wire took up very little space and actually increased the value of the property.

Holding: A permanent, forced physical invasion is always a taking that requires compensation, no matter how slight the injury or how minimal the invasion (here, invasion was nill).  Government required to pay just compensation (on remand only $1 for the intrusion).

· Power to exclude is a treasured core property right

· Power to control use of occupied property completely denied to LL

· Compared to Pruneyard retaining control of time, place, and manner  (not clear if this actually makes the taking a lesser violation)

· Owners have special injury when a stranger is allowed on property or invades and occupies. 

· Manageability argument of applying a brightline rule (provides notice and is easy to apply whereas a standard is cloudy)

· A per se rule avoid line-drawing problems (deviates from the three factor test here)

· Brightline rules sometimes raise questions of when to apply them (Yee and Pruneyard)

Dissent:  the reasoning is too formalistic, this case is indistinguishable from LL-tenant cases where LL accepts the statutory responsibilities of the rental business (Ex.:  statute requiring mailboxes is technically an invasion, but requires no compensation)

Yee v. City of Escondido (SC) –The state enacted a law limiting the bases upon which a park owner could terminate a mobile home owner’s tenancy (limits constructive eviction and makes the property rent controlled). Yees, park owners, claimed it was a physical invasion of their land and required compensation.  This can result in perpetual tenants (right to occupy indefinitely at sub-market value) and a shifting from LL to tenant the benefit of $ earned on increased rent on the property.

Issue:  Is there a taking when perpetual tenants are created?  No.

Holding: Not a forced physical invasion. Just a mere regulation. Here owner opened up his land, versus in Loretto, where a stranger came onto the land. 

· An example of how fuzzy a brightline rule actually is

· Two categories of takings clause cases:

· Physical occupation – clear rule, requires compensation

· Governmental regulation of the property – compensation required only if that regulation has unfairly singled out the property owner to bear a burden that should be borne by the public as a whole

· Π vountarily rented land to mobile home owners and can evict all of them with proper if wants to change use of property
2) Is this a taking of core property rights? 

*We know that the right to exclude and the right to convey property after death are core property rights.  That’s all the definition we know.
Pruneyard Shopping Center v. Robins (SC) – Robins and other students were protesting the UN Resolution against “Zionism” at the private mall open to the public . Mall wants the students removed because it has a strict policy against any kind of expressive activity no related to its commercial purposes.   California Supreme Court said that under the state laws, a right to distribute literature in a private mall exists. Mall says that this violates 5th Amendment, and that the state has “taken” away his right to exclude.  RIGHT TO EXCLUDE.

Issue:  Is allowing people to come onto the private property a taking in violation of the 5th or 14th Amendment? 
Holding: Not a taking. Here the right to exclude is recognized as a core property right. But, the value of the property is not diminished by requiring the Mall to allow access to the protestors and therefore there is no unconstitutional infringement of rights.

· No impairment of center’s value so the right to exclude is not essential to this type of land.  Center can adopt time, place, and manner restrictions regarding protesting (the notion of control matters)

· Takes away a property stick, but does not go far enough to be a taking.

Concurrence:  Unclear exactly what core rights are – maybe defined by court on a case by case basis.  Just know that this is not a taking.

Dissent:  Concerned about the state changing what the definition of property is and taking whatever it wants to control.

Note:  

· Bigger issue = who determines what property is (the state or the federal government).  Concerned about this because we do not want property regulated until the point that it does not exist.
· TEST:  Whether the restriction on private property forces some people alone to bear public burdens which in all fairness and justice should be borne by the public as a whole?
· Could physical invasion analysis seen in Loretto have been argued here?  Could argue the same standard should apply to Loretto and Pruneyard because each have opened up their property to make $.
Recall Lloyd: The First Amendment does not require the Mall to allow access. 

Pruneyard: If a state has a broader Constitution (goes further) then it chooses to require owners to allow such access.  Though the 5th Amendment has not been violated, the state Constitution has and therefore access is required.

· Constitution does not bar this broader law – NJ and CA mandate access

Babbitt v. Youpee (SC) – Congress passed an Act to ameliorate the fractionation problem that was happening with Indian land. Congress’ solution was that property would automatically go to tribe rather than the heirs without compensation. Heirs claimed it was a taking of their property because they could not their fee simple interest after death.  Note:  Property interest was valued at about $1200 – not insignificant.

Holding: This is a taking because the Act infringes on a core property right: the right to devise property to your heirs. 

· Regulations can change rights, but cannot completely abolish a right (example:  estate taxes).

Notes:

This act is unconstitutional because it is a virtual abrogation of the right to transfer (court determined this was a core property right) property to heirs on death.  Converts a feel simple into something like a life estate.

3) Does the regulation result in total economic deprivation? 

Lucas v. South Carolina Coastal Council (SC) – State Beachfront Management Act, which sought to counteract coastal erosion, barred Lucas from erecting homes on two parcels of land near the ocean which the Π had bought to develop for single family homes.  State SC had found a taking because the regulation was a public benefit preventing serious home (erosion, destruction of beaches – tourist industry for SC).

Issue:  Did the dramatic economic effect of South Carolina’s regulation on the Π’s land amount to a taking of private property requiring just compensation?

Holding: A taking. Bright Line Rule: The state must compensate a landowner when a regulation denies an owner all economically viable use of his land. Such a regulation  always must be compensated. 

· This does not prevent claims to be brought and won on if there is a CL nuisance or property use law that it also fits into to

Reasoning:

· Compensation required if a regulation denied an owner the economically viable use of her land (complete deprivation).

· Compensation not required if the prohibited activity will constitute a nuisance under state property law.

Policy:
· Protect reasonable expectation interests of property owners.  Lost something here.

· At the same time, property owners know that their property is subject to regulation – should expect things like this.

Blackmun Dissent:
· Land may have some value in its natural state (private beach making people want to stay in the nearby resort) therefore economically viable (made that property more value)

Stevens Dissent:
· Freezes state CL and the legislature.  Also impairs the legislature – gives them less power to revise law and identify new harms/dangers may arise that were not previously contemplated and therefore not an old CL thus no remedy for the taking (think Philip Morris or asbestos manufacturers).

· See my notes page 155 for the notes he wanted us to read

Tahoe-Sierra v. Tahoe Regional Planning Agency (SC) – Two “temporary” moratoria were placed on owner’s land so impact of development on the environment could be examined (want sound growth), preventing owner from building on land for 32 months (dissent claims 6 years because of court injunction). 

· Legal Argument = during that time their land was economically useless and there is a taking during that time requiring compensation.  Looking at Lucas for support.
Issue:  Do the moratoria on development imposed during the process of devising a comprehensive land-use plan constitute a per se taking of property requiring compensation?

Holding: Not a taking. Because the moratoria are temporary, the property will recover its value as soon as they are lifted. 

· Example of when brightline rule becomes fuzzy as to when it should apply – majority says no because only temporary; dissent says yes.

Reasoning:  

· Majority concerned about any governmental delay on building could become a taking

· Dissent:  this scenario would not be a taking if brief – really concerned about the fact that it was 6 years (after regulation in Lucas was only 2 years).  Saw property as having a stick of time that was taken away – temporary v. permanent should not matter.

· Here, it was temporary and the property will recover value as soon as the prohibition lifted.  Mere fluctuations in value during the process of governmental decision-making absent extraordinary delay are incidents of ownership and not takings.

· Limits Lucas to extraordinary situations, complete and total loss

· If not this, must do 3-factor test.

2) IF THIS IS NOT A PER SE TAKING, LOOK TO THE THREE FACTOR TEST – compare to book.

1) Character of the Government Action: Is the regulation a physical invasion, is it the seizure of a core property right, or is it a general regulatory program affecting numerous parcels and designed to protect the public from harm by adjusting the benefits and burdens of economic life to promote the common good? 

Regulation MORE LIKELY to be a TAKING if gov’t action is: 

· A forced physical invasion of private property;

· An extraction of a benefit for the good of the community rather than prevention of harm by the property owner; or

· A forced redistribution of bargained-for contractual rights from one party to the other rather than a general regulatory program designed to respond to externalities caused by the property use

Regulation LESS LIKELY to be a TAKING if gov’t action is: 

· A regulation of property use, rather than a forced physical invasion; 
· An activity considered to be a nuisance by common law;
· Property owners are somehow still receiving a benefit; 
· A choice between incompatible property interests; or
· An enforcement of implied obligations of good faith in the contractual relationship
2) Diminution of Value

Regulation MORE LIKELY to be a TAKING if diminution of value is substantial, with the extent of it measured in the following way:

· Looking at what is taken (large % of market value of property is destroyed); or
· Looking at what is left, after the regulation is in place
Regulation LESS LIKELY to be a TAKING if: 

· If diminution in value is MINIMAL according to: 
· What is taken
· What is left
· If diminution in value is SUBSTANTIAL, but it is justified by a strong public interest
3) Interference with reasonable investment-backed expectations – more likely to be a taking if a citizen has already invested substantially in reasonable reliance on an existing statutory or regulatory scheme; it is less likely to be ruled a taking if the regulation prevents the owner from realizing an expected benefit in the future
Regulation MORE LIKELY to be a TAKING if: 

· Interferes with vested rights; or
· Interferes with an existing present use of property
Regulation LESS LIKELY to be a TAKING if: 

· Imposes an opportunity loss; or
· The change in the law is one that the owner should have anticipated such that the owner’s reliance was unreasonable
3) IF THERE IS A TAKING, ASK IF IT IS FOR PUBLIC USE

Private property cannot be taken by the government for private use, even if just compensation is made. Must be for public use. 

Public Use: So long as the state’s use of its eminent domain power is “rationally related to a conceivable public purpose” the public use requirement is satisfied. 

Hawaii Housing Authority v. Midkiff (SC)

Facts: State passed Act that sought to redistribute land from a few families to the population in general for an oligopoly redistribution scheme.  Π argued that hte redistribution was unconstitutional because it benefitted private individuals – no public purpose, not for the public good.  

Rule: Court completely defers to the legislature here. Purpose of statute was to allow for more widespread ownership (public purpose to reduce the evil of concentrated land ownership through redistribution) – clearly related to a legitimate government interest. Constitutional. 

· Sees the courts role in determining public use as very narrow – much deference given to the legislature.  Court will not substitute its own definition of public use for the legislature’s unless there was NO reason for their definition.

· The question is does the legislature rationally believe that the act would promote its objective?

· Only the takings purpose and not its mechanisms must pass scrutiny.  Even though technically giving it to private individuals, their purpose is accomplished.

· Is the public use requirement now toothless?

Poletown Neighborhood Council v. Detroit (MI)

Facts: City statute sought to condemn land to sell it to GM. Purpose was to promote industry and economic stability – alleviate widespread unemployment problem.

P’s Argument:  

· Transfer:  from several owners to one

· “Public” use:  land redistribution, functioning land market (employment, tax base)

· Standard:  clear and significant

D’s Argument:  

· Transfer: from few to many.  

· “Public” use:  distribution, functioning land market.

· Standard:  defer unless “impossible”

Rule: Even though the land was going to a private actor, the use here is public in its purpose (solve unemployment, provide tax base). 

· Courts must give great deference to the legislature, except when there is specific identifiable private use (as here – GM identified). Then, there is strict scrutiny, and the power of eminent domain is not to be exercised w/o substantial proof that the pubic is primarily to be benefited.  It is here.

· Public purpose cannot be speculative or marginal.

· Both cases cite Berman v. Parker (SC) which gives deference to the legislature unless there is no reasonable foundation in its conclusion. When the legislature speaks, the public interest has been declared and is “well-nigh conclusive.”

· This case involved slum clearances – the use of eminent domain power to redevelopment slum areas and for possible sale/lease of condemned property to private interests is okay.  Standard use = rarely disturb the legislature’s finding of public use.

· Rule for public use: 

· Court should completely defer to the legislature is purpose of the statute is rationally related to a conceivable public interest. If statute is reasonable, it is OK, even if going to a private beneficiary (Midkiff)
· When there is a specific and identifiable private use, the court needs to use a stricter scrutiny. It should only defer to the legislature if there is substantial proof (clear and significant) that the public is primarily to be benefited. (Poletown).  Court remaints deferential to legislature, but less so than in Midkiff (substantial proof v. reasonable proof).
· Cannot be speculative, marginal – public use must be clear and significant.
See last pages of notes for some discussion.
Reiteration of how to do a takings problem:

1.
Is this a per se taking?  Will fall into one of the three rules/categories 

· Physical invasion

· Core property right

· Total and permanent deprivation of economic viable use

· Note:  there are exceptions to each of these three categories.  Example:  temporary moratorium.

· On exam:  even if you say it fell into one of these 3 rights must also do 3-factor test.  Say:  in the case the court does not fall that it fell into X brightline rule, we will apply the 3-factor test.

2. 
If not a per se taking, is it a taking under the 3-factor test?

· Character of the government action

· Dimunition of value

· Interference with reasonable investment-backed expectations

3.  Is the property being taken for public use?  If so, then just compensation is required.

· The regulation must be rationally-related to a legitimate state interest to even be taking at all.  This question would not arise if there was no taking – obviously not on an exam.  

· Think Miller:  state could take tree, but not a public use (within state police power) so no compensation

· Then see if it is compensation necessary.  No right or wrong answer, just make an argument based on the case law we’ve read, common sense.  If public use, then just compensation is required.  Would argue both sides of whether or not it is a public use.

All of this is a fact-specific, context-specific analysis.

***EXAM***





In a question like this, 2 steps: 


1. What is the rule? Minority or Majority?


2. Under each rule, analyze the problem – is the exclusion unreasonable?


3.  Make policy arguments when an open question of law to state why one rule should be adopted over another. 


Think about how open to public it is, and whether owner is trying to maximize economic return








EXAM TIP !!!!





1. Ask what is the RELEVANT LAW? 


	Will help to untangle possible confusion





2. Then go on to do the APPROPRIATE ANALYSIS


	Test will help implement a broad legal provision





3. APPLY THE FACTS


	Analyze facts in context with legal test


























EXAM TIP!!!


On an adverse possession question, if all of the elements for adverse possession are not there, maybe there is a prescriptive easement.  Problems are usually exclusivity and actual possession.





Exclusivity element will probably be gray – If found, say “exclusivity element was met, so we have adverse possession. In the event it was not met, we have a prescriptive easement. 


	Argue BOTH sides for exclusivity!!!!





To answer a nuisance question: 2 part analysis


*Use every word and fact in the problem to promote a particular doctrine


1. Liability Determination – Figure out who is liable by considering all of the important factors: 


Nature of the neighborhood/zoning – suitability of each party’s activity to the location


Whether the person came to the nuisance or not – not an absolute defense, however. Still use a balance of harm. 


What has either party done to avoid the nuisance? 


What is the social value of Π and ∆’s activities


Burden on Π and ∆ to avoid the conflict





2. Remedy Determination – p. 316


Π gets an INJUNCTION when: ∆’s conduct is unreasonable and ∆ causes substantial harm to Π


Π gets DAMAGES but no injunction if ∆’s conduct is reasonable, but the harm to Π is substantial so that it is unfair to burden Π with the costs of ∆’s socially useful conduct


Π is entitled to NO REMEDY if: 1) harm to Π is not substantial: OR 2) ∆’s conduct causes more social good than harm and it is not unfair to impose the costs of ∆’s activity on Π; OR 3) the imposition of damages would put ∆ out of business and avoiding this result is more important than preventing the harm to Π


Π is entitled to PURCHASED INJUNCTION if ∆’s conduct causes more harm than good, but it is fair to impose the cost of shutting down ∆’s activity on Π (for example, when P comes to the nuisance)





Estate – an interest in land





Fee Simple Absolute: the most unrestricted estate, of the longest duration; infinite; no condition attached 


	Words: “and his heirs”





Fee Simple Defeasible: same, but must use it subject to a restriction. 3 categories: 


Fee Simple Determinable – automatically comes to an end when a stated event occurs. Usually used to prevent the property from being put to a certain use. Creator is left with the possibility of reverter if the stated event occurs.  Words: “so long as” “until” “automatically”


Fee Simple Subject to a Condition Subsequent – not automatic.  When the event occurs, grantor has the right to take back property but only if he affirmatively exercised the right. Grantor has right of entry for condition broken. Must be a provision that if the event occurs, grantor may re-enter property. Words: “upon express condition that” “upon condition that” “provided that” 


Fee Simple Subject to Executory Limitation – upon the happening of a stated event, the estate passes to a third party, rather than back to the grantor. The third party has an executory interest in the estate. Words: “until…then to…” “but if…then to…”





Three Questions to Ask: 





What kind of interest is this? Fee or Life Estate





If it’s a fee, who will this property go to in terms of the future interest?  Grantor or third party.  If third party, we know that it is a FSSEL.





If the fee is going to grantor, what kind of future interest will the grantor have?  Look to the language.  It is fee simple determinable or fee simple subject to condition subsequent.











Majority Rule: Businesses open to the public have an unrestricted right to exclude, even unreasonably, except common carriers and innkeepers or violations of civil rights.  Can exclude whoever they want.





Minority Rule: All property owners, not just common carriers and innkeepers, who open their business to the general public in pursuit of their own property interest must have reasonable access.  Must do reasonableness test in order to exclude.  If unreasonable, no exclusion.
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