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PART III:  ESTATES AND FUTURE INTERESTS
Chapter 8  History of the Estates in Land System
§ 8.01  The Estates System
O's estate consists of a cluster of legally-enforceable rights concerning the home.

§ 8.02  Defining "Estate" and "Future Interest"
A present estate (sometimes called a possessory estate or just abbreviated as estate) is a legal interest that entitles its owner to the immediate possession of real or personal property.  The cluster of legal rights that constitute A's estate is seen as conceptually different from the land.  A future interest is a non-possessory interest that will or may become a present estate in the future.

§ 8.05 
Trends in Modern Law Governing Estates in Land


[A]  The Victory of Fee Simple Absolute



Today virtually all land in the US is held in fee simple absolute, without any future interests.

Chapter 9  Present Estates
§ 9.01    A Byzantine System

Freehold estates—estates that are equated with "ownership."  Different kinds: 

1) fee simple absolute

2) fee simple determinable

3) fee simple subject to a condition subsequent

4) fee simple subject to an executory limitation

5) life estate absolute

6) some form of defeasible life estate

7) fee tail

§ 9.02    Creation of Estates

Originate mainly from deeds and wills.  Sometimes trusts.

§ 9.03    Classifying Estates

3 main variables to look at when classifying an estate: 

1) is it freehold or nonfreehold?  2) is it absolute or defeasible?  3) is it legal or equitable?

§ 9.04    Estates: Freehold or Nonfreehold?

3 freehold estates (fee simple, fee tail, life estate), and 3 nonfreehold estates (term of years tenancy, periodic tenancy, and tenancy at will).  Basically, freehold estates = owning, nonfreehold estates = leasing.

§ 9.05    Basic Categories of Freehold Estates


[A]  Duration of Estates



Duration of fee simple is potentially infinite; life estate lasts only for lifetime of a particular person.  Fee simple absolute—unencumbered by future interests; other freehold estates are accompanied by future interests in another person.

[B]  Fee Simple



[1]  Characteristics



Practically everything in US is fee simple.  Fee simple duration is potentially infinite.  In most states, escheat (transferring property to the state when O dies without leaving legal heirs) does not end fee simple, just treats state as new owner.


[2]  Creation



"to A and his heirs" = fee simple words of purchase.  Law had early preference for life estate; now prefers fee simple: 1) most grantors intend to transfer their entire estate, so construing ambiguous language as fee simple respects autonomy of grantor, 2) good for marketability and efficiency (alienability of land)


[3]  Rights and Duties of Estate Owner



Owner is entitled to sole possession of land, which generally allows him to exclude all other persons from the land.  But see State v. Shack.  Owner may transfer rights to property—either all or part.


[C]  Fee Tail



[1]  Characteristics




Largely obsolete, duration was measured by lives of the lineal descendants of a designated person.  See Pride & Prejudice.


[2]  Creation




"to A and the heirs of his body."  Descendants would all only have remainders.  


[3]  Accompanying Future Interests



[4]  Rights and Duties of Estate Owner




Cannot interfere with future interest holders' ability to enjoy land.  Cannot convey title.


[5]  The Demise of Fee Tail




TJ hated fee tail, thought would undermine democracy.  Has basically been abolished by statute in the US.

[D]  Life Estate



[1]  Characteristics




Today, life estate is rare.  Grant for life for as long as someone lives—"to B for B's life".  Life estate pur autre vie—"to B for the life of C."


[2]  Creation




"to B for life"



[3]  Accompanying Future Interests



Whenever a life estate is created, a future interest arises—either a reversion or a remainder.


[4]  Rights and Duties of Estate Owner




Life tenant cannot commit waste.  Can the life tenant sell over objections of remaindermen?  See Baker v. Weedon—life tenant, P, wanted to sell farm because produced income of only $1K/year but would sell in fee simple absolute for $168,500, so then she could earn enough interest to support herself.  Remaindermen did not want to sell, wanted to hold out for highway being built to make more money.  Court embraced new rule, holding that such a sale would be proper if necessary for the best interest of all parties.  Case remanded for P to show would be in all parties' best interests.  Generally now, a sale will be decreed if it is "expedient."


[5]  Evaluating the Life Estate



Today US uses trusts more than life estates.  

§ 9.06    Freehold Estates: Absolute or Defeasible?


[A]  Basic Distinction

Absolute—duration restricted only by the standard limitation that defines that category of estate.



Defeasible—subject to a special provision that may end the estate prematurely if a particular future event occurs.

[B]  Why Create Defeasible Estates?



Defeasible estates for schools, hospitals, charities, also to make sure family complied.

[C]  Types of Defeasible Estates



[1]  Basic Distinctions




1)  fee simple determinable—words of time ("for so long as")




2)  fee simple subject to a condition subsequent (future interest in transferor)




3)  fee simple subject to an executory limitation (future interest in 3d party)


[2]  Fee Simple Determinable




Automatically expires at a stated time, immediately giving transferor legal right to possession.  Transferor retains future interest—possibility of reverter.  Determinable words: "so long as", "while," "during."  Causes automatic forfeiture when the stated event occurs.


[3]  Fee Simple Subject to a Condition Subsequent




Only risk of forfeiture when the stated event occurs.  Transferor's future interest—right of entry.  Once the condition occurs, the future interest holder has the power to take affirmative action to end the estate.  If the holder fails to exercise this option, the estate continues.  Words of event or condition: "on condition that," "but if," "provided however.”  Physical re-entry is no longer necessary, can give formal notice to owner in some states, in others must file an ejectment/quiet title action.


[4]  Fee Simple Subject to an Executory Limitation




Automatically expires when a stated event occurs, like fee simple determinable, but gives right to possession to a transferee (3d party), unlike fee simple determinable.  


[5]  Defeasible Life Estates




Same defeasible options as fee simple—determinable, subj. to condition subs., exec. Lim.


[6]  Consequences of the Distinctions




Distinction between fee simple determinable and fee simple subject to condition subsequent: 1) liability for rent, 2) commencement of SoL, 3) applicability of equitable defenses.  Determinable: owe rent as soon as expires.  Subj. to condition subsequent: don't owe rent until owner asserts right of entry.  As soon as fee simple determinable ends, SoL for adverse possession starts running.  States are confused re: subj. to condition subsequent SoL.  Equitable defenses usually inapplicable to determinable because automatically expires.

[D]  Rights and Duties of Estate Owner



Generally same rights as parallel absolute estate, just cannot commit waste.

[E]  Judicial Hostility Toward Defeasible Estates



Goes against free alienation of land, judges don't like.  Termination of defeasible fee is often seen as providing a windfall to future interest holder while imposing inequitable loss on estate owner.  Even where defeasible estate clearly estates, courts tend to construe the conditional language narrowly in order to avoid forfeiture.  See Mahrenholz v. City Board of School Trustees.

[F]  The Lingering Demise of Defeasible Estates
	
	Only use this chart for magic words
	Future Interests

	Present Interests
	Words often used to create the interest
	In grantor
	In third person

	FS
	“to A”

“and her heirs”
	-
	-

	Determinable
	“so long as”

“while”

“during”

“until”

“unless”
	Possibility of Reverter

(automatic transfer)
	-

	Subject to condition subsequent
	“provided that”

“on condition”

“but if”
	Right of entry for condition broken (or power of termination)
	-

	Subject to executory limitation
	“until (or unless)…, then to…”

“but if …, then to …”
	-
	Executory interest

(automatically vests like a determinable)

	Life estate
	“for life”
	Reversion
	Remainder


§ 9.07    Freehold Estates: Legal or Equitable?
§ 9.08    Restrictions on Transfer: Rule Against Restraints on Alienation


[A]  The Importance of Free Alienation



Restraints on alienation are viewed as preventing the maximum utilization of the land.  Free alienation also protects the good faith expectations of creditors and prevents undue concentration of wealth that was seen as potential threat to democratic values.

[B]   Restraints on Fee Simple Estates



Any absolute restraint on alienation of a fee simple estate is null and void.  

[C]   Restraints on Life Estates



Forfeiture and promissory restraints ok, but disabling restraints are void in US.

§ 9.09    Restriction on Use: Waste


[A]  Waste in Context



Cannot commit unreasonable waste that would affect future interest holder.

[B]  Affirmative Waste



Occurs when voluntary acts of present estate owner significantly reduce value of property.

[C]  Permissive Waste 


Occurs with inaction—failure of possessor to exercise reasonable care to protect the estate.

Chapter 10  Concurrent Ownership
§ 10.01  The Nature of Concurrent Ownership

Tenancy in common, joint tenancy, and tenancy by the entirety.  Conflicting policies underlying property law: autonomy, efficiency, and equity.

§ 10.02  Types of Concurrent Estates


[A]  Tenancy in Common



[1]  Characteristics




Each co-owner holds an undivided, fractional share in the entire parcel of land, and each is entitled to simultaneous possession and enjoyment of the whole parcel.  Time, title, and interest (required for joint tenancy) are irrelevant to TIC.  Condo owners are TICs for common areas.  TICs do not have right of survivorship (like JT and tenancy by entirety), so TIC interests pass to devisees/heirs.  


[2]  Creation




Any conveyance/devise to two or more unmarried persons is presumed to create a TIC: "to A and B."  Will also arise when 1) multiple children are awarded an interest through intestate succession, 2) severance ends a JT, 3) divorce ends a tenancy by entirety.


[3]  Transferability




Transfers do not end TIC.

[B]  Joint Tenancy



[1]  Characteristics




Each joint tenant has right of survivorship.  Per my et per tout—by the share and by the whole.  Joint tenants were seen as both a) a unit that owned the entire estate, and b) individuals who each owned an undivided fractional share (or moiety) in the estate.  When one JT dies, does not create any new rights in survivor, merely withdraws the rights of the one who died from the estate.  If JTs die simultaneously, JT is treated like TIC.  


[2]  Creation




Common law required for unities to create (and continue) a valid JT: time, title, interest, and possession.  Had to acquire title at the same time, had to acquire title by same deed or will, or by joint adverse possession, each interest had to be identical (each JT had to own same fractional interest in the same estate), each JT had to have an equal right to possession of the entire parcel.  Today most concurrent estates are considered TICs unless clearly expressed otherwise.  


[3]  Transferability




JT interest is virtually inalienable.


[4]  Contemporary Relevance of the Joint Tenancy in Land



[5]  Special Rules for Joint Bank Accounts




Bank accounts are often held in JT.

[C]  Tenancy by the Entirety



[1]  Characteristics




Abolished in most states.  Spouses as unit, without individual shares.  Required 4 unities of JT plus unity of marriage.  Terminated only by divorce, death, or agreement.


[2]  Creation



[3]  Transferability



[4]  Rights of Creditors



[5]  Requiem for the Tenancy by the Entirety?

§ 10.03  Rights and Duties of Cotenants


[A]  Relationship Between Cotenants



Hard to describe/define.  Sometimes independent actors, sometimes not.

[B]  Right to Possession



In theory, each cotenant has an equal right to possession and enjoyment of the whole property, regardless of the size of his fractional share.  Under majority rule, even a cotenant in exclusive possession of the property is not liable to other cotenants for rent.  Ouster occurs when a cotenant in possession refuses the request of another cotenant to share possession of the land.  As an ousted cotenant, B is entitled to recover his pro rata share of Blueacre's fair rental value from A.  But if B simply demands that A pay him rent, no ouster occurs when A refuses because B has failed to demand shared possession.  See Spiller v. Mackereth.

[C]  Right to Rents and Profits 


[D]  Liability for Mortgage and Tax Payments


[E]  Liability for Repair and Improvement Costs


[F]  Liability for Waste

§ 10.04  Termination of Concurrent Estates


[A]  Severance of Joint Tenancy



[1]  Conveyance of Joint Tenant's Entire Interest




In general, a JT has absolute right to end/sever JT without consent of the other cotenants.  Merely conveys his interest to a third person (so former cotenant and new person become TIC).  Modern trend is to allow JT to terminate JT by conveying interest directly to self b/c can easily be circumvented by using a straw man.  Can have hybrid ownership: some TICs and some JTs.  


[2]  Lease or Mortgage Executed by One Joint Tenant



[3]  Agreement Between Joint Tenants




May be severed by agreement of all cotenants.

[B]  Partition



Absent a contrary agreement, each cotenant has a right to obtain partition—without proving any cause or reason—regardless of any inconvenience, burden, or damage to other cotenants because free partition is central to efficient use of the land.  Partition in kind—physical division of property into separate parcels.  Partition by sale---if physical division of land is impossible/impracticable/inequitable.  See Delfino v. Vealencis.
Chapter 12  Introduction to Future Interests
§`12.01  Future Interests in Context

Attempt to reconcile individual autonomy and overall social welfare.

§ 12.02  What Is a Future Interest?

A future interest is a right to receive possession of property at a future time.  An interest in land or other things in which the privilege of possession or of enjoyment is future and not present."

§ 12.03  Why Create a Future Interest?


[A]  Family Support Motive


[B]  Charitable or Economic Motives



See Mahrenholz v. County Board of School Trustees.
§ 12.04  Types of Future Interests


[A]  Basic Categories



5 basic types recognized:



1)  Reversion



2)  Possibility of reverter



3)  Right of entry



4)  Remainder



5)  Executory interest



1,2,3 can only be created in a transferor.  4,5 can be created only in a transferee.

[B]  Subcategories of Future Interests



Can be contingent or noncontingent.

[C]  A Future Interest in What Possessory Estate?



Need to specify what kind of estate the future interest is in—indefeasibly vested remainder in fee simple absolute, for example.

§ 12.05  Classifying Future Interests: An Overview









Future Interest

Estate



Created in Transferor


Created in Transferee

Fee simple absolute

N/A




N/A

Fee simple determinable
Possibility of reverter


N/A

Fee simple subject to

Right of Entry



N/A

condition subsequent

Fee simple subject to

N/A




Executory interest

executory limitation

Life estate absolute

Reversion



Remainder

Defeasible life estate

Reversion



Remainder or executory interest

Fee tail



Reversion



Remainder

This table is not v. helpful when an estate is followed by multiple future interests.
§ 12.06  Common Law Approach to Future Interests


[A]  Autonomy v. Marketability

[B]  The Common Law Compromise

§ 12.07  Modern Future Interest Legislation

§ 12.08  Contemporary Relevance of Future Interests
Chapter 13  Future Interests Held By the Transferor
§ 13.01  Three Future Interests

Reversion, possibility of reverter, and right of entry.  RAP does NOT apply to a transferor's future interests!

§ 13.02  Types of Future Interests


[A]  Reversion



When an owner conveys an estate deemed "smaller" than the estate he holds, he retains a future interest called a reversion.

[B]  Possibility of Reverter



When O creates a fee simple determinable, the future interest retained is a possibility of reverter.

[C]  Right of Entry



When a transferor creates a fee simple subject to condition subsequent, the future interest retained is most commonly termed a right of entry, sometimes is called right of reentry or power of termination.  

§ 13.03  Transfer of Interest

Reversion is freely transferable.  Today in most jurisds both possibility of reverter and right of entry are freely transferable; some jurisds say must be "released," i.e., conveyed inter vivos to holder of the defeasible estate.  See Mahrenholz v. County Board of School Trustees.
§ 13.04  Other Rights of Interest Holder


[A]  General Principles


[B]  Preventing Waste


[C]  Right to Eminent Domain Proceeds

§ 13.05  Modern Reforms

Chapter 14  Future Interests Held by the Transferee
§ 14.01  An Intricate Common Law Maze

§ 14.02  Classifying Future Interests Held by the Transferee

6 types of future interests that can be held by the transferee:
1)  indefeasibly vested remainder

2)  vested remainder subject to divestment

3)  vested remainder subject to open

4)  contingent remainder

5)  springing executory interest

6)  shifting executory interest

Identity of the future interest may change over time.
§ 14.03  Remainders



[A]  Remainders in Context



[B]  What is a Remainder?




[1]  Basic Definition





Remainder: a future interest created in a transferee that is capable of becoming a possessory estate upon the natural termination of a prior estate created by the same instrument.  Executory interest: any future interest in a possessory estate created in a transferee other than a remainder.  





3 components to a remainder:  1) created in transferee, 2) both remainder and "prior" estate must be created by same instrument, 3) must be capable of becoming a possessory estate when the prior estate naturally ends.  Remainders do not divest.  There can be no time gap between the end of the prior estate and the point when the remainder becomes necessary.  



[2]  Application of Definition to Example



[C]  Types of Remainders




[1]  Four Types





1)  indefeasibly vested remainder




2)  vested remainder subject to divestment




3)  vested remainder subject to open (aka vested remainder subject to partial divestment)




4)  contingent remainder




Depends on exact language used as to what kind of remainder there is.





[2]  Vested Remainders





[a]  In General






1) created in a living, ascertainable person, and 2) not subject to any condition precedent (except the natural termination of the prior estate).  Courts traditionally construed ambiguous remainder as vested, not contingent, but modern courts have eroded this rule of construction.




[b]  Indefeasibly Vested Remainder






Certainty: identity of holder is certain, and the remainder is certain to become a possessory estate.  Not subject to any conditions or limitations.  Ex: A to B for life, then to C for life, then to D and his heirs.  C might die before B so is not certain to become possessory, so some authorities would say that is a vested remainder for life subject to complete divestment.  




[c]  Vested Remainder Subject to Divestment






Is a vested remainder subject to a condition subsequent.  Identity of the interest holder is certain and the remainder is certain to become a possessory estate, unless some specified event occurs.  If the specified future event occurs, the remainder is extinguished.  Condition precedents make contingent remainders, not vested subject to divestment.  O's language first makes a completed gift to B, then adds on a later (or subsequent) condition in another clause.




[d]  Vested Remainder Subject to Open (or Subject to Partial Divestment)






A vested remainder in one or more ascertainable members of a class that may be enlarged by the addition of presently unascertainable persons.  The identity of the interest holder is certain, and the remainder is certain to become a possessory estate, but the size of the holder's share in the estate is NOT certain.  More interest holders = smaller share.



[3]  Contingent Remainders





A remainder is contingent if it is either 1) subject to a condition precedent, or 2) created in an unascertainable person.  The contingent remainder door is closed, unless and until the condition precedent is met or the holder is identified.  A remainder created in an unascertainable person is deemed contingent, even if it is certain to become a possessory estate.  It is impossible to determine who K's heirs are until K dies.  Can also have alternative contingent remainders: O to A, then to B if B reaches age 21, but if B does not reach age 21, then to C.  B and C have alternative contingent remainders.


[D]  Examples of Remainders



[E]  Transformation into Other Future Interests




Once a class closes, vested remainder subject to open can become an indefeasibly vested remainder.  And contingent remainders can change into vested remainders.


[F]  Significance of the Contingent v. Vested Distinction




Traditionally, contingent remainders received far less legal protection.

§ 14.04  Executory Interests



[A]  Executory Interests in Context


[B]  What is an Executory Interest?




An executory interest is a future interest created in a transferee that must "cut short" or "divest" another estate or interest in order to become a possessory estate.  The future interest following a determinable estate is also considered an executory interest.  Alternatively, an executory interest may divest a vested future interest.  As a general rule, if one instrument creates a) a vested remainder in fee simple in one transferee that is b) followed by a second future interest in another transferee, the second interest is an executory interest.


[C]  Types of Executory Interests




[1]  The Basic Distinction





Difference hinges on identity of person whose estate/interest is divested.



[2]  Shifting Executory Interest





A shifting executory interest is one that divests another transferee (C would divest B)



[3]  Springing Executory Interest





A springing executory interest is one that divests the transferor, following a gap in time during which no other transferee has the right to possession.


[D]  Examples of Executory Interests

§ 14.05  Consequences of the Distinction Between Remainders and Executory Interests

At common law was important.  Contingent remainders were destroyed if failed to vest when the prior estate ended, but executory interests remained intact; and Rule in Shelley's Case applied to remainders but not executory interests.

§ 14.06  Creation of Interests

Future interests may arise by implication in a transferor (i.e., reversion, right of entry), but NOT in a transferee.

§ 14.07  Transfer of Interests



[A]  Toward Free Transferability



[B]  Vested Remainders



[C]  Contingent Remainders and Executory Interests

§ 14.08  Other Rights of Interest Holders



[A]  General Principles



[B]  Rights re: Waste



[C]  Right to Eminent Domain Proceeds

§ 14.09  Four special Restrictions on Contingent Future Interests Held by Transferees

1) Rule Against Perpetuities

2) Doctrine of Worthier Title

3) Rule in Shelley's Case

4) Destructibility of contingent remainders

Compromise between individual property rights and overall social welfare.  

§ 14.10  The Rule Against Perpetuities: At Common Law



[A]  The Rule In Context




[1]  A "Technicality-Ridden Legal Nightmare"?



[2]  Statement of the Rule





"No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest."  To comply with the Rule, it must be logically provable that within a specified period (equal to the length of one life plus 21 years) a covered interest will either "vest" (that is, change from a contingent interest to a vested interest or possessory estate) or "forever" fail to vest (that is, never vest after the period ends).  Alternatively phrased, if there is any possibility—however remote—that a covered interest might remain contingent after this perpetuities period expires, the interest is void.  Only the facts that are existing when the future interest becomes effective are considered.



[3]  The Dynamite Analogy





It must be logically proven at the beginning—not later—that a contingent interest will either definitely vest during the perpetuities period or forever fail to vest during the period.  The Rule is designed to invalidate certain contingent interests that might vest too late (after the perpetuities period ends).


[B]  Rationale for the Rule




Balancing respective interests of the dead and the living.


[C]  Five-Step Application of the Rule




[1]  Summary of Approach





1)  determine if the Rule applies to the future interest at issue





2)  decide when the perpetuities period begins





3)  determine what must happen for the interest to vest or forever fail to vest





4)  identify the persons who can affect vesting





5)  test each relevant life to determine if any one validates the interest



[2]  Does the Rule Apply to This Interest?





[a]  Contingent Future Interests in Transferees






The rule applies only to three types of future interests:






1)  contingent remainders






2)  vested remainders subject to open






3)  "contingent" executory interests (i.e., not exec. interests like "to A and her heirs 10 years from now"—for purposes of the rule, that executory interest is considered vested)




[b]  Options to Purchase and Preemptive Rights



[3]  When does the Perpetuities Period Begin?





The duration of the perpetuities period is one life plus 21 years.  This period begins when the instrument that creates the interest becomes legally effective.  Only a person who is living at this time can potentially be used as a "life" in this formula.  Deeds (conveyances) become effective when it is delivered by the grantor.  Wills are effective when the testator dies.



[4]  What Must Happen for the Interest to Vest or Forever Fail to Vest?





[a]  Time of Vesting






A future interest can become vested even though the holder is not yet entitled to possession.  The Rule concerns the time of vesting, not necessarily the time of possession.





[b]  Special Rule for Class Gifts






"all-or-nothing" rule: the interests of all class members must comply with the Rule in order for the interest of any class member to be valid.  Such as a vested remainder subject to open, which is contingent until it's closed.  A class closes on the first of two alternative events: 1) when no new members can be added to the class (usually due to the death of an identified ancestor), or 2) under the "rule of convenience," when any class member is entitled to receive possession of his or her share and the prior estate ends.



[5]  Who are the "Relevant Lives"?  





Persons who can affect whatever has to happen for vesting to occur.  Must be alive at the time the instrument becomes effective.  These may include:





1)  the holder of the interest





2)  the person creating the interest





3)  any person who can affect a condition precedent attached to the interest, and





4)  any person who can affect the identity of the holder.



[6]  Does Any Relevant Life Validate the Interest?





Each relevant life is now tested to see if the interest will necessarily vest or forever fail to vest during a period equal to that person's life plus 21 years.  We plug each relevant life into our formula to create a perpetuities period in a process of trial and error.  We then attempt to logically prove that the interest will either vest or forever fail to vest during that person's life, at his death, or within 21 years after his death.  The goal is to find one relevant life—called the validating life or measuring life—which will validate the interest.  If we test five relevant lives and find that four do not validate, but one does, the interest is valid under the Rule.  If the creative legal mind can invent any possible scenario under which the interest might first vest after the perpetuities period expires—no matter how unlikely the scenario is—the interest is invalid.

5 step program:

1)  Identify each interest created by the conveyance

2)  for contingent remainders, vested remainders subject to open, or executory interests, state the contingency

3)  for each, state whether the contingency is personal or not (if not, go to step 5)

4)  for personal contingencies, find all determining lives (those within which—or within 21 years of which—contingency will be resolved).  If determining life is in being at creating of interest, it's a  "validating" life, and interest is valid under RAP.

5)  For non-personal/administrative contingencies (and for personal contingencies for which you cannot find a validating life), determine whether resolution of contingency is certain within 21 years.  If so, interest is valid under RAP; if not, interest is invalid under RAP.



[D]  Application of the Rule: Classic Examples




[1]  The Fertile Octogenarian



[2]  The Unborn Spouse




[3]  The Slothful Executor



[E]  Criticism of the Rule

§ 14.11  The Rule Against Perpetuities: Modern Reforms



[A]  Overview



[B]  Basic "Wait and See" Approach



[C]  Reformation or Cy Pres



[D]  Uniform Statutory Rule Against Perpetuities



[E]  Future of the Rule Against Perpetuities

§ 14.12  The Doctrine of Worthier Title

§ 14.13  The Rule in Shelley's Case

§ 14.14  The Destructibility of Contingent Remainders
PART IV:  LANDLORD AND TENANT

Chapter 15  Introduction to Landlord-Tenant Law
§ 15.01  Landlord-Tenant Law in Context

Courts increasingly view the residential lease as a contract, and thus subject to contract law doctrines premised on equitable principles.  The rights of tenants are gradually expanding.

§ 15.02  What Is a Leasehold Estate?

A leasehold estate is a legal interest that entitles the tenant to immediate possession of designated land, either for a fixed period of time or for as long as the tenant and landlord desire.
§ 15.03  Leasehold Estate Distinguished from Nonpossessory Interests


[A]  Basic Distinction



Right to use (nonpossessory interest) ≠ right of exclusive possession (leasehold estate).  A license is a revocable privilege to enter land temporarily for a specific purpose; an easement is a nonpossessory right to use land in a particular manner.

[B]  Defining the Boundary Between Possession and Use



To evaluate possession (leasehold v. use), courts look at 1) whether party occupies a specific, distinct area, 2) how much control the party has over the area, and 3) whether the parties used lease-like terminology and provisions in defining their relationship.

§ 15.04  Historical Evolution of Landlord-Tenant Law


[A]  The Feudal Foundation



Acceleration of feudal relationships evolving into nonfreehold estates was caused by Black Death.  With feudal system waning, a landowner who wished to attract labor was forced to make concessions, so a rudimentary lease emerged.

[B]  The Paradigm Tenant: A Medieval Farmer



The lease was a commercial transaction, for agricultural land for farming, not a residential agreement.  Compare Hilder v. St. Peter.  


[C]  Common Law Approach: Lease As Conveyance


Tenant was in absolute charge during the lease term; owner's only duty was to keep out of T's way and not interfere.

§ 15.05  Categories of Leasehold Estates


[A]  Four Categories



1)  term of years



2)  periodic



3)  tenancy at will



4)  tenancy at sufferance

[B]  Term of Years Tenancy



[1]  Nature of  Estate



Key characteristic: it's an advance agreement that it will continue for a designated period.  Thus, lasts for a period of time that is either fixed in advance or computed using a formula that is agreed to in advance (i.e., for a term of 10 years after construction is completed).


[2]  Termination of Estate




Terminates automatically, does not require notice.

[C]  Periodic Tenancy



[1]  Nature of Estate



Lasts for an initial fixed period and then automatically continues for additional equal periods until either the landlord or tenant terminates the tenancy by giving advance notice.  Classic example: the month-to-month lease.  Can be implied from conduct.


[2]  Termination of Estate



[a]  Common Law Requirements



At common law, termination of a year-to-year tenancy required six-months notice, while shorter tenancies required notice equal to the period involved.  


[b]  Statutory Modifications




State statutes dictate how to terminate.  

[D]  Tenancy at Will



[1]  Nature of Estate



Has no fixed duration, enders only so long as both the landlord and the tenant desire.  Today most tenancies at will arise by implication.


[2]  Termination of Estate



At common law, tenancy at will ended whenever L or T chose.  Any form of notice would terminate the tenancy immediately.  Statutes in most states now regulate the termination of a tenancy at will.

[E]  Tenancy at Sufferance



[1]  Nature of Estate



Is not really a true estate, does not create L-T relationship.  Arises when a person in rightful possession of land (as T or otherwise) wrongfully continues in possession after that right ends.  Is one step above the level of mere trespasser.  


[2]  Termination of Estate



Because it's not an estate, no notice or other action by the L is required to terminate; L can evict at any time.


[3]  Most Common Situation: The Holdover Tenant



A tenant who remains in possession of leased premises after the leasehold estate ends is considered a holdover tenant.  This is the most common situation in which a tenancy at sufferance arises.  There is a modern tendency to curtail the holdover tenant doctrine.

§ 15.06  Modern Revolution in Landlord-Tenant Law


[A]  A Wave of Change



1960s—lots of change in American L-T law.  Reforms initially sparked by widespread concern over appallingly poor housing conditions, caused by 1) housing codes and similar statutes intended to protect the residential tenant from health and safety risks were often ineffective due to weak enforcement, 2) L had little market incentive to maintain the rental property in habitable condition, 3) traditional body of L-T law imposed no general repair duty on the L.  Courts spearheaded this reform effort in most jurisdictions by developing case law that viewed the lease as a contract; they then applied contract law doctrines that afforded the T more protection than parallel property rules.  

[B]  The New Paradigm Tenant: Poor Urban Resident



Traditional L-T rules were ill-suited to residential lease.  Modern T is v. different from medieval T; medieval T was a farmer, could fix things, etc.  Modern T can't fix things, plus when it's in an apt complex can't have access to central heating system, etc.

[C]  The Lease in Transition: Conveyance, Contract, or Both?



Rationale for applying K law for L-T relationship: 1)  Contract approach honors the legitimate expectations of the parties.  2)  Application of traditional property law rules to residential leases produces results that are inconsistent with contemporary values and standards (i.e., low-income urban resident).  Once the lease is seen in K terms, it is logical to treat L-T relationship as one that imposes continuing duties on both parties.  Modern K law has increasingly incorporated equitable principles (compare to property law which is v. medieval).

Chapter 16  Creation of the Tenancy
§ 16.01  The Lease


[A]  The Lease in Context



Law affects leases in two ways: 1) If the parties fail to reach agreement on particular issue, law will provide a default rule.  2)  Law will supersede the parties' freedom of K on particular issues when necessary to fulfill impt public policies.  Today lease is seen as part conveyance, part K.

[B]  The Statute of Frauds



Almost all states have an SoF that requires that a lease for a term > 1 year must be in writing.


[C]  Distinction Between Residential and Commercial Leases


Legal rights of residential Ts have been dramatically expanded by judicial decisions and statutes, b/c L generally has superior bargaining power over T.

§ 16.02  Selection of Tenants


[A]  The Common Law Foundation



L could refuse to rent for any reason or for no reason at all, consistent with an owner's traditional property right to exclude others from the land.  Today federal and state statutes prohibit certain types of discrimination in the rental or sale of real property.

[B]  Anti-Discrimination Legislation



Fair Housing Act (1968) bars discrimination.  2 basic methods to demonstrate discriminatory effect: 1) disparate impact approach (statistical evidence required), 2) disparate treatment approach (how individual is treated).
§ 16.03  Tenant's Duty to Pay Rent


[A]  Role of the Lease



T usually pays fixed rent if residential, often based on sales revenue for commercial.

[B]  Rent Control



[1]  Historical Context



Imposed as emergency measure during WWI and II.  Rxn to 1970s inflation, shortage of rental housing in urban areas.


[2]  Provisions of Typical Ordinance



[3]  Policy Perspectives on Rent Control



[a]  Is Rent Control Good Policy?



Not much evidence, hotly debated.  See Chicago Board of Realtors v. City of Chicago (rent control is ok as long as is sufficiently specific and deferential to the legislature—must be reasonably related to legitimate public policy).  


[b]  Arguments Against Rent Control




Against say its inefficient.  Reduces quantity and quality of available housing.  Makes developers/investors not want to build new rental units, Ls convert from rentals to condos and coops, reduce maintenance expenditures and forego improvements.  Is not efficient subsidy mechanism, that benefit to T is not as much as cost to L because Ts overconsume housing—have apt in NYC and in suburbs.  L will always pick rich T over poor, reduces housing opportunities for poor.  Libertarian argument—no emergency, govt shouldn't regulate.  Why should L's property rights be infringed to aid T?


[c]  Arguments for Rent Control



Economists' theories are not supported by convincing evidence.  Rent control prevents excessive and unreasonable rents which would force poor Ts to move out.  Rent levels have been artificially inflated by local housing shortages caused by govt regulations.  Protects needy T from greedy L—T pays reasonable rent, L receives a just but reduced return.  T's right to remain as form of "personal" property, merits greater legal protection.  Helps preserve neighborhoods and communities.


[4]  Constitutional Limits on Rent Control



[a]  Is Rent Control Constitutional?



[b]  Substantive Due Process and Equal Protection



Ordinance will generally be upheld under rational basis test; protecting tenants from burdensome rent increases is a legitimate governmental purpose.


[c]  Regulatory Taking



Not a taking per se, but if denies "all economically beneficial or productive use" then might be.  Scalia might dissent, see p. 229.

[C]  Security Deposits

§ 16.04  Landlord's Duty to Deliver Possession


[A]  The Issue


[B]  The "American" Rule

[C]  The "English" Rule

§ 16.05  Tenant's Duty to Occupy


[A]  General Rule: No Duty to Occupy


[B]  Exception: Implied Covenant to Operate Business

Chapter 17  Condition of Leased Premises
§ 17.01  "Let the Tenant Beware"?

At common law, duty to maintain the condition of leased premises fell almost entirely on T—caveat lessee.  Contemporary law governing residential L-Ts is a utilitarian response to the problem of substandard housing.

§ 17.02  The Common Law Foundation


[A]  Caveat Lessee



Regardless of terms of the lease, common law tilted heavily toward imposing duty to repair on T.

[B]  No Lease Provision on Repairs



Lease seen as conveyance; L transferred all his rights to T and stayed out of T's way.

[C]  Lease Assigns Repair Duty to Tenant


[D]  Lease Assigns Repair Duty to Landlord
§ 17.03  The Problem of Substandard Housing
Industrial revolution, urbanization, etc.  Disease, health, safety ( led govt to  regulate.  But housing codes were weakly enforced.  Ts were too afraid to complain.  So had to wait until 1960s for reform.
§ 17.04  Constructive Eviction


[A]  Nature of Doctrine



Offers T alternative remedy to remaining in possession, continuing to pay rent, and suing.  Provides T with new remedy for L's breach of an existing duty.  L's wrongful conduct that substantially interferes with T's beneficial use and enjoyment of the leased premises is considered a constructive eviction.  A T who has been constructively evicted may vacate the premises, terminate the lease, and be relieved of liability for future rent.  Recent development of implied warranty of habitability has reduced importance of constructive eviction and now is utilized mostly in commercial lease disputes.

[B]  Evolution of Doctrine



Eventually, common law courts recognized that a constructive eviction breached the implied warranty of quiet enjoyment (L will not wrongfully interfere with T's possession of premises; if L evicts T, L breaches duty of quiet enjoyment, and T is excused from rent).  

[C]  Elements of Constructive Eviction



[1]  Overview



Requirements for constructive eviction:

1) substantial interference with right to possess

2) notify Landlord

3) leave within reasonable time



Issues: 1) what is "wrongful conduct" by L?  2) what conduct "substantially interferes" with T's use and enjoyment?


[2]  "Wrongful Conduct" of the Landlord



[a]  Acts and Omissions of Landlord




Almost any affirmative act by L that seriously interferes with T's enjoyment of premises may meet this requirement.  In general, an omission is deemed wrongful only when L is under a duty to act.  In most cases, L's duty arises from an express clause in the lease.  Wrongful omission also occurs when L fails to comply with statutory duty or the duty was traditionally imposed on common law L.




At common law, T could claim constructive eviction for these reasons:

1) defects in short-term lease for a furnished dwelling
2) latent defects—L knew or should have known about them

3) defects in common areas
4) if L promised to make repairs and failed to do so

5) fraud—defects about which L made misrepresentations




In Reste Realty Corp. v. Cooper, NJ SC suggested that ANY act or omission of L "which renders the premises substantially unsuitable for the purpose for which they are leased, or which seriously interferes with the beneficial enjoyment of the premises" constitutes constructive eviction of T.  Was dicta, b/c those duties were traditionally put on L at common law, but still.


[b]  Conduct of Third Parties



Traditionally, L is not responsible for the conduct of third parties that interferes with T's quiet enjoyment, unless L causes or consents to such conduct.  Modern trend is to charge L with responsibility if L has legal right to control 3d party's conduct.
[3]  Conduct That "Substantially Interferes" with the Tenant's Use and Enjoyment of Leased Premises


[a]  Defining Substantial Interference


Conduct must amount to such a major interference that a reasonable person would conclude a rented dwelling is uninhabitable or leased commercial premises are unusable for normal business.  See Reste Realty Corp. v. Cooper—offices kept flooding when it rained.  NJ SC said permanent interference was NOT required for constructive eviction, and because the flooding occurred regularly and was sufficiently serious to amount to a substantial interference with use and enjoyment of the premises for the purpose of the lease, constructive eviction requirements were satisfied.
[b]  Partial Constructive Eviction

NY and some other jurisdictions recognize partial constructive eviction.  Substantial interference needs to occur only with part of T's use and enjoyment.  T only needs to vacate that part in order to rely on constructive eviction.  
[D]  Remedies

[1]  Terminate Lease and Sue for Damages


T who is constructively evicted may vacate the premises and terminate the lease, thereby avoiding liability for future rent.  T may also recover compensatory damages from L.  To use this remedy, T must take these three steps:


1)  Provide L with notice of the interfering defect or condition


2)  Allow a reasonable period of time for L to cure the problem


3)  Vacate the premises within a reasonable period of time


Generally, a delay of 3-4 weeks is considered reasonable.
[2]  Remain in Possession and Sue for Damages


Most jurisdictions also allow T to affirm the lease, remain in possession, and sue for damages.
[E]  Limitations of Constructive Eviction Doctrine
If T cannot find replacement housing, the remedy doesn't really exist.
§ 17.05  Illegal Lease Doctrine

If housing code says premises are in an illegal condition, then T can withhold rent and assert illegality of lease as defense to L's eventual eviction action based on nonpayment.

§ 17.06  The Implied Warranty of Habitability: New Common Law


[A]  Nature of Implied Warranty



The warranty effectively assigns the burden of repairing residential premises to L as a matter of law regardless of the provisions of the lease.  In most jurisdictions, the warranty cannot be waived.


[B]  Policy Considerations



[1]  Arguments for Implied Warranty




1)  Medieval farmer was mainly interested in leasing agricultural land, not in obtaining shelter, and the farmer was quite capable of making any repairs that were needed.  In contrast, dominant goal of typical modern T is to secure housing.  And modern T usually lacks specialized skills needed to make repairs to complex modern buildings.  2)  Typical modern T often cannot protect her interests through negotiation, is "take it or leave it" lease.


[2]  Arguments Against Implied Warranty




Main argument is that it reduces the quantity of affordable housing ( imposes extra costs on Ls, Ls will pass these costs on to Ts through increased rents, some Ts won't be able to afford higher rents, and will be forced out of the housing market.

[C]  Scope of Implied Warranty



[1]  Overview




Basic yardstick is an objective test: the defects must be so serious that a reasonable person would find the premises uninhabitable.  Most states define the scope of the warranty by reference either to local housing codes or fitness for human habitation.  Varies from state to state.


[2]  Compliance with Housing Code



[3]  Fit for Human Habitation




Hilder v. St. Peter.  Awful apartment, L never fixed defects even though repeatedly promised to do so.  T eventually moved out and sued for damages.  Court formally adopted implied warranty of habitability, L must maintain "premises that are safe, clean, and fit for human habitation."  Suggested that the key question was whether the defect has an impact on the health or safety of  T.  

[D]  Procedure



T must notify L and wait for period of reasonable time before withholding rent, suing, or terminating lease.  Damages sued for can be compensatory and/or punitive.

[E]  Remedies for Breach of Implied Warranty



[1]  Remain in Possession and Withhold Rent




If L breaches implied warranty, T may remain in possession of leased premises and not pay rent.


[2]  Remain in Possession and Use "Repair and Deduct" Remedy




A number of jurisdictions allow T to remain in possession, repair the defects, and deduct cost of repair from rental payments to L.


[3]  Remain in Possession and Sue for Damages




[a]  Overview





If L breaches implied warranty, T may remain in possession, continue to pay rent, and sue for damages.  T is entitled to receive reimbursement for excess rents paid.



[b]  Measure of Damages



[4]  Terminate Lease and Sue for Damages


[F]  Waiver of Implied Warranty



In most jurisdictions, waiver of the implied warranty of habitability is invalid as against public policy.
§ 17.07  The Statutory Warranty of Habitability

Over 30 states have statutory warranty; is basically the same as implied warranty but is broader and can be waived.
§ 17.08  Landlord Liability for Personal Injury


[A]  Traditional Approach



[1]  Landlord Immunity



[2]  Exceptions 


[B]  Modern Trends


[C]  Special Problem: Landlord Liability for Criminal Attack

§ 17.09  Fixtures

Chapter 18  Transfer of a Leasehold Interest
§ 18.01  Transfers in General

A tenant may transfer rights by either an assignment or a sublease.  

§ 18.02  Distinguishing Between Assignment and Sublease


[A]  The Issue


[B]  Majority Test: All or Less Than All?



[1]  Basic Test




If T transfers the right of possession for the entire remaining term of the lease, the transfer is an assignment.  If only part of the remaining term is transferred, a sublease arises.


[2]  Effect of Contingent Right of Reentry



Majority of jurisdictions say that a mere right of reentry which may never be exercised is not enough to change an assignment to a sublease; minority jurisds include Mass. and Texas.


[3]  Transfer of All Rights to Portion of Premises




If T transfers the entire right of possession to a portion of the leased premises, almost all courts consider that to be a partial assignment.

[C]  Minority Test: Intent of Parties

§ 18.03  Assignment


[A]  The Assignment Triangle



Privity of K is simply the K law label for the relationship between two parties who enter into a K.  Privity of estate is essentially the property law label for the relationship between two parties to the conveyance of an estate in land.  



A leases to B, B assigns to C five years later.  A and B have privity of K, but privity of estate is dissolved because B has transferred the entire interest.  B and C have privity of K.  A and C have privity of estate, which gives each the right to sue of certain covenants of the original lease are breached; privity of estate will continue until C reassigns the interest to another, C vacates the premises, or the lease terminates.  A and C do not have privity of K unless C expressly agrees to assume B's obligations under the original lease.  

[B]  Rights and Duties of the Parties



Privity of estate: assignee and the lessor are each obligated to perform real covenants and equitable servitudes.  In order for a K promise or "covenant" to bind parties in this manner, 1) original parties to the lease must intend that successors be bound by the covenant, 2) covenant must "touch and concern" the land (meaning that it must affect the parties in their use/enjoyment of the land), and 3) assignee must have notice of the covenant before acquiring the interest.  An assignment has no effect on the assignor's lease obligations to the original lessor, unless the lessor expressly agrees to release all rights against the assignor.  Ex: A leases to B who assigns to C.  If rent is not paid to A, both B and C are liable.  B is liable under privity of K, C is liable under privity of estate (rent covenant in the original lease).  The assignee, as the party in possession, is best situated to comply with lease covenants.  Assignee's reciprocal rights against the lessor under privity of estate should not be overlooked.

[C]  Successive Assignments



A leases to B who assigns to C, C reassigns to D.  Who is liable for not paying rent to A?  B under privity of K; D under privity of estate.  C is not liable: the C-D assignment terminated the privity of estate between A and C.  Would be dift if C had expressly assumed the obligations of the A-B lease.
§ 18.04  Sublease


[A]  Two Separate Landlord-Tenant Relationships



A leases to B, B subleases to C.  Sublease creates a new L-T relationship between B and C, separate from A-B relationship.  B and C are linked by privity of K and estate.  In theory, there is no legal connection between A and C because they do not have privity of K or estate.

[B]  Rights and Duties of the Parties



Exceptions to A and C not being able to sue each other: 

1) If lessee's covenants in the original lease bind successors as equitable servitudes, the lessor will be able to enforce them against the sublessee.  Privity is not required for burden of equitable servitude to run to successors, yet this exception does not allow the lessor to sue sublessee for rent owed by sublessor, because privity is required for a real covenant to run at law, and money damages traditionally can only be recovered against successors for a breach of a real covenant.

2) Lessor may be able to sue under third-party beneficiary theory.  K law!  A K made between two parties that is intended to benefit a 3d party may be enforced by that 3d party.  In most jurisdictions, A would be considered a 3d-party beneficiary of the B-C sublease, which would create privity of K between A and C.

3) Even if sublessee is not legally obligated to perform the covenants of the original lease, there may be an economic incentive to do so (as in, don't want to be evicted).
§ 18.05  Should the Assignment-Sublease Distinction Be Abolished?

Public policy supports its abolition: 1) fundamental fairness—K law provides that a transferee who accepts the benefits of a K is impliedly bound to perform its obligations.  2) sublease may pose trap for unwary (mainly the lessor).  But pro distinction: freedom of K, a transferee should be able to determine nature of liability s/he wishes to incur, and a transferee should have the option to avoid direct liability to the lessor, as long as the lessor has consented to subleasing.

§ 18.06  Tenant's Right to Assign or Sublease


[A]  Role of the Lease



Ts are free to assign, sublease, or otherwise transfer interests, absent an agreement to the contrary—reflects common law's preference for free alienation.  However most leases restrict T's right of transfer because L wants to avoid irresponsible/undesirable successor Ts.  Lease may prohibit in 4 ways: 1) Lease expressly says no subleasing, 2) L has sole discretion to deny, 3) L must act reasonably, 4) no standard, aka "silent consent" clause.

[B]  Lease Prohibits Transfer



Express prohibition, is enforceable in most jurisdictions.

[C]  Lease Allows Transfer if Landlord Consents



[1]  Sole Discretion Clause




Under this language, a lessor may refuse consent for any reason whatsoever, even if arbitrary or capricious, or for no reason at all.  Federal and state anti-discrimination legislation provide the only substantial restriction on L's discretion.


[2]  Reasonableness Clause




Under this standard, lessor may deny consent only on an objective, commercially reasonable basis.  Factors in considering reasonableness: 1) financial responsibility of transferee, 2) nature of the new use proposed for the premises, 3) suitability of proposed use, 4) legality of the use, 5) need for alterations to the premises, 6) whether use will compete with L's business or other existing Ts.  L cannot deny consent based on L's desire to obtain higher rent because desire is unrelated to legitimate reasons for the consent clause, which is to preserve L's property and ensure the performance of the lease covenants.  See Kendall v. Ernest Pestana, Inc.  


[3]  No Standard Specified: The Silent Consent Clause




[a]  The Classic Dilemma





If a commercial lease requires L consent but fails to specify a standard, should the sole discretion standard or the reasonableness standard govern?




[b]  Traditional Rule





Majority approach (traditional) applies sole discretion standard.  If the parties intended a reasonableness limitation, they would have specified in the lease.  L's interest in protecting land that will revert to him in fee simple absolute outweighs the tenant's transitory nonfreehold estate.  Plus, the reasonableness standard encourages litigation, having a bright line rule is more efficient.



[c]  Emerging Modern Rule





An increasing number of jurisdictions have abandoned the traditional approach in favor of a reasonableness standard for commercial leases, see Kendall v. Ernest Pestana, Inc.  A leased to B who subleased to C.  B thereafter assigned the reversion of the sublease to Pestana.  Pestana refused to consent to C's assignment of the lease to the Kendall group unless Kendall agreed to higher rent and "other more onerous terms," relying on the traditional rule.  Court held that there must be a "commercially reasonable objection" to justify withholding consent.  1) viewing lease as conveyance, court relied on property law rule restricting restraints on alienation, which favors ensuring that the land is devoted to highest and best use (social importance of unrestricted alienation v. L's personal interest in protecting his/her property rights); 2) viewing lease as K, the implied covenant of good faith and fair dealing compelled the same outcome.  K law says that where a K gives one party discretionary power to affect the rights of another, discretion cannot be exercised arbitrarily.  Requires good faith, meeting of the minds, like in K law.  If L wanted to increase rent periodically, should have built that into the K.

[D]  Implied Waiver of Consent Requirement



Old rule: L waives consent w/first assignment.  New rule: L does not waive consent w/first assignment.

§ 18.07  Transfers by Landlord


[A]  Landlord's Right to Transfer



L's future interest in the premises (reversion) is freely transferable to 3d parties, even over T's objection in virtually all cases.

[B]  Rights and Duties of Parties



Once L transfers reversion to A, privity of estate arises between A and T.  Gives A and T the right to sue if the other breaches any of the covenants.  No privity of estate exists between L and T because L transferred entire interest.

Chapter 19  Termination of the Tenancy
§ 19.01  The Struggle for Possession

L typically views a least apartment unit in economic terms—a vacant unit (or one occupied by T who is not paying rent) produces no income.  T views apt as necessity, not investment; even the threat of eviction may be devastating.  L-T law must reconcile these competing interests.  Contemporary law increasingly protects residential T's personal interest over L's investment interest.
§ 19.02  Surrender

The simplest method for terminating a tenancy in the middle of the lease is an express surrender.  T surrenders the premises, and L accepts the surrender.  SoF generally applies—surrenders must be in writing if original lease was.
§ 19.03  Abandonment


[A]  Abandonment in Context



If L wrongly thinks T abandoned and reenters, then attempted reentry may be deemed forcible eviction and subject L to liability for damages.  See Berg v. Wiley.  In an increasing number of jurisdictions, L must mitigate damages unless the lease is terminated altogether.

[B]  What Is Abandonment?



Abandonment occurs when T:




1)  vacates leased premises without justification,




2)  lacks present intent to return




3)  defaults in payment of rent.  

[C]  Rights of Landlord When Tenant Abandons



[1]  Three Traditional Options




1)  Leave premises vacant and sue T later for accrued rent




2)  Mitigate damages by reletting the premises to a new T and sue original T for unpaid balance




3)  Terminate the lease



Demonstrates lease as conveyance, not K.  Clear national trend toward requiring mitigation of damages if L chooses not to terminate the lease.  But if is analyzed in K terms, L should be able to treat T's abandonment as anticipatory breach of K, which would allow L to terminate AND sue for damages, followed in many jurisds.  


[2]  Leave Premises Vacant and Sue Later for Rent




[a]  Common Law View




Reflects view that lease is conveyance.  T's decision not to live on premises would be none of L's business.  Common law imposed no duty on L to mitigate damages.



[b]  Modern Approach




Acceleration clauses—if T abandons premises, all future rents become immediately due and payable.  Other jurisds abolish this option to leave vacant and sue later altogether—L must either terminate lease or mitigate by attempting to lease to new T.


[3]  Mitigate Damages by Reletting Premises on Tenant's Behalf




[a]  Common Law View




Impt distinction: did L lease on T's behalf, or on L's behalf?  Intent of L is impt, because if relet on L's behalf then damages are not mitigated but if were on T's behalf then are mitigated.



[b]  Modern Approach





[i]      Toward Mandatory Mitigation




Most jurisds: L must make reasonable effort to mitigate damages.  See Sommer v. Kridel.  Wedding plans canceled, so Kridel never occupied the apt.  Asked Sommer to release him from the lease.  Sommer exercised common law L's option to leave vacant and sue later.  Kridel said failure to mitigate should bar recovery.  Court said recent trend was in favor of mandatory mitigation, and that because leases should be governed by "more modern notions of fairness and equity" inherent in K law, Sommer was obligated to mitigate his damages.




[ii]      Policy Arguments on Mitigation





Pro: L is usually better situated to relet—may already have marketing program in place, T is at disadvantage b/c often the remaining term of the lease is too short.  Is economically efficient to impose burden of reletting on L—maximizes likelihood of success and minimizes cost.  Anti: If lease is conveyance, L doesn't need to be concerned with T's use.  L shouldn't have to look for new T or accept replacement T.  But is more K now, not property.  Also, "lost sale" argument: if L must show P both T's old unit and another empty one, and P chooses T's unit, L loses a sale and has vacancy.




[iii]    Mechanics of Mitigation






L must try to relet to extent feasible.   Reasonable effort, not guaranteed success req'd.  


[4]  Terminate the Lease




[a]  Common Law View



Tenant's abandonment as implied offer of surrender.  T is not liable for future rent but is liable for rent unpaid that accrued before the lease ended.



[b]  Modern Approach




Majority: termination ends T's liability for rent but not for damages.  K law—abandonment as anticipatory breach.
§ 19.04  Landlord's Right to Terminate Lease


[A]  Periodic Tenancy



[1]  In General



At common law, L and T completely free to terminate periodic tenancy for any reason, just had to give advance notice.  But increasingly restricted by modern law.  L doesn't need to establish "good cause" in most jurisds, but can't terminate for improper reasons, i.e., discrimination or retaliation.  


[2]  Retaliatory Eviction




[a]  General Principles





Prohibited in most jurisds.  Cannot be evicted for reporting violations to housing codes.



[b]  Scope of Doctrine



Main point of doctrine: to protect T's right to secure decent housing.  A number of jurisds extend protection to forming/joining a tenant's union or similar organization.  Also prohibits L raising rent or reducing services in retaliation for protected T conduct.  See Hillview Assocs. v. Bloomquist (conduct of mobile home park tenants in forming tenants' association and making complaints about L's failure to maintain park was protected under Iowa law, but L proved non-retaliatory motivation by showing T shouted insults at L's agent and then physically attacked agent).



[c]  Mechanics


[3]  Good Cause Eviction



Minority view (incl. NJ and DC): residential L may evict a periodic T (or refuse to renew) only for "good cause."  Strong public policy in favor of protecting family home against arbitrary L.  Also applies in public or federally-subsidized housing (to protect against arbitrary govt action) and rent controlled apartments (so Ls can't evict low-rent Ts and replace with higher-paying ones).



[B]  Term of Years Tenancy



Most jurisds permit L to terminate tenancy if T materially breaches any lease covenant (fails to pay rent, use premises for illegal purpose, unauthorized assignment, failure to insure premises, failure to keep premises in good repair).  For trivial breach, may only recover damages.
§ 19.05  Self-Help Eviction


[A]  The Common Law Foundation



L had two options: 1) evict T through judicial proceedings (which took forever and cost $), 2) retake through "self-help" if didn't use more force than was reasonably necessary.  Most jurisds in US still allow self-help but split on how much force is permitted.  Other jurisds say L may only retake through "peaceable" methods.  Forcible entry and detainer statutes in many states allow T to recover damages for wrongful eviction.

[B]  Criticism of Self-Help



1) risk of violence, 2) possibility of unjustified eviction (poor Ts are at major disadvantage here), 3) availability of alternative remedy (summary eviction proceedings).  

[C]  The Demise of Self-Help



In increasing number of states, L's sole remedy is to evict through judicial process.  See Berg v. Wiley—"potential for violent breach of the peace inheres in any situation where a landlord attempts by his own means to remove a tenant who is claiming possession adversely to the landlord."  Self-help is not "peaceable" if the mere potential for violence exists.

[D]  Constitutional Restrictions on Self-Help



Some states grant L a statutory lien on T's personal property to satisfy unpaid rent (derived from common law remedy of distraint)—questionable constitutionality.  14th Am procedural due process (no notice or opportunity for a hearing), perhaps.

§ 19.06  Ejectment

V. slow remedy, traditionally—courts treated just like any other litigation, so Ls much preferred self-help.
§ 19.07  Summary Eviction Proceedings


[A]  Procedural Overview




Accelerated and simplified litigation.

[B]  Constitutionality



Pretty much upheld.
PART VI:  OTHER TRANSFERS OF LAND TITLE
Chapter 27  Adverse Possession
§ 27.01  "Title by Theft"?

If private property exists to maximize the overall happiness of society, as utilitarian posits, then owner autonomy must be limited.

§ 27.02  Evolution of Adverse Possession
Code of Hammurabi to USA.  Flourished in early USA—undeveloped, rarely surveyed, etc.

§ 27.03  Requirements for Adverse Possession


[A]  Overview



Can acquire title to land by adverse possession if possession is (measured by reasonableness):



1)    actual



2)    exclusive



3)    open and notorious



4)    adverse (or hostile) under a claim of right



5)    continuous



6)    for the statutory period.  

[B]  "Actual" Possession



[1]  Majority Approach




Adverse possessor must take actual possession of the land.  Must physically use the particular parcel of land in the same manner that a reasonable owner would.


[2]  Minority Approach




When adverse possession is premised on a mere claim of right, the claimant must cultivate, improve, or substantially enclose the property.  But if claimant has color of title, can meet actual possession by cutting firewood or timber for fences.  See Van Valkenburgh v. Lutz (insufficient cultivation to justify adverse possession).


[3]  Exception: Constructive Possession




Color of title + actual possession of part of the land described in the deed = constructive possession.  Color of title: you think you have a deed but something is wrong with it and secretly it's false

[C]  "Exclusive" Possession



Must have exclusive possession, but absolute exclusivity is not required, just must be usually exclusive (or whatever a normal owner using the land would have).  In order to interrupt claimant's exclusive possession, owner must retake property by using it in a manner suited to its condition.  Isolated visits by third parties do not destroy exclusivity.  Generally two adverse possessors who hold joint possession will acquire title as tenants in common.

[D]  "Open and Notorious" Possession



Acts of possession must be so visible and obvious that a reasonable owner who inspects the land will receive notice of an adverse title claim.


[E]  "Adverse" or "Hostile" Possession Under "Claim of Right"


[1]  Overview




Some courts insist possession be adverse; others demand that possession be hostile.


[2]  General Principles




[a]  Three Approaches



Van Valkenburgh v. Lutz is v. confusing on this issue, arguing all three standards (majority claimed good faith and intentional trespass; dissent said was objective).



[b]  Objective Test



Majority view: adverse possessor's state of mind is irrelevant, just has to use the land without permission.  Adverse possession as specialized statute of limitations to recover possession of land.  Occupant's conduct on land, regardless of intent, affords notice to owner that triggers the running of the statutory period.  Therefore, occupant's subjective state of mind is irrelevant.  Plus provides benefit of bright line rule.



[c]  Good Faith Test




Minority jurisdictions: adverse possessor must believe in good faith owns title to the land.



[d]  Intentional Trespass Test



A few jurisds: adverse possessor must 1) know he doesn't actually own the land, and 2) subjectively intend to take title from the true owner.  Rewards intentional wrongdoers while offering no protection to good faith occupants.


[3]  Special Problem: Boundary Line Disputes




Maine doctrine—must intend to claim all land up to fence, not just rightfully owned land.

[F]  "Continuous" Possession



[1]  General Principles




Claimant's acts of possession need only be as continuous as those of a reasonable owner (i.e., using a summer house every summer = continuous activity).


[2]  Exception: Tacking




Successive claimants in privity can tack—add up periods of successive adverse possession to count as one; trespassers (not in privity) cannot tack.

[G]  For the Statutory Period



Varies from state to state.

[H]  Plus Payment of Taxes?



Some states require that adverse possessors pay taxes.

§ 27.04  Procedural Aspects of Adverse Possession

Automatically extinguishes the former owner's title and creates a new title in the adverse possessor.

§ 27.05  Special Restrictions on Adverse Possession


[A]  Minor, Incompetent, or Imprisoned Owner



Many states: a disability extends the period only if already existed when the adverse possession began.  

[B]  Government Entity As Owner



If a government entity is the owner, may be immune (or more so than a private owner, at least).  

[C]  Cotenant As Owner



Possession by cotenant is not adverse or hostile unless 1) physically ousting the cotenants or 2) taking other steps that clearly notify cotenants of the claim.

[D]  Landlord As Owner



In general, T cannot assert adverse possession against L.


[E]  Future Interest Holder As Owner

.  

Future interest holder immune until is entitled to immediate possession of the land.  Until that point, interest holder has no right of action against the adverse claimant.

§ 27.06  Policy Rationales for Adverse Possession


[A]  Four Utilitarian Models


[B]  Statute of Limitations Model



1) minimize judicial error, 2) guarantees stability for possessor ( optimal use of land.

[C]  Administrative Model



Cures minor title defects.

[D]  Development Model



Encourages economic development.

[E]  Efficiency/Personhood Model



Possessor becomes attached; owner becomes detached.  

PART VII:  OWNERS AND NEIGHBORS

Chapter 29  Nuisance

§ 29.01  "An Impenetrable Jungle"?

Private nuisance—"a nontrespassory invasion of another's interest in the private use and enjoyment of land."  Public nuisance—interferes with the rights of the public in general, usually by threatening public health, safety.

§ 29.02  What is a Private Nuisance?


[A]  Nuisance Defined



Nuisance is a nontrespassory invasion that interferes with another's use and enjoyment of the land.   

[B]  Distinguishing Nuisance from Trespass



Trespass requires physical entry.  Pollution can be either trespass or nuisance in many jurisds.

[C]  Categories of Nuisances



[1]  Nuisance Per Se or Nuisance Per Accidens?

Nuisance per se—an act/condition always considered to be a nuisance, regardless of surrounding circumstances.  Nuisance per accidens—is a nuisance only because of surrounding circumstances.  


[2]  Temporary Nuisance or Permanent Nuisance?




In general, a permanent nuisance exists where the nuisance is certain or likely to continue in the future.  Distinction between temporary and permanent is impt for 1) damages, and 2) SoL

§ 29.03  Evolution of Nuisance Law

Originally, court would issue injunction.  Then only unreasonable land use was a nuisance.  Courts gave increasing weight to utility.  Most courts will balance the equities to determine if injunction is appropriate.

§ 29.04  Elements of Private Nuisance


[A]  Overview



Requirements for nuisance:




1)  intentional




2)  nontrespassory




3)  unreasonable




4)  substantial interference




5)  with the use and enjoyment of P's land


[B]  "Intentional" Interference

Intention to cause the action, not harm.  In limited circumstances a nuisance may be unintentional.  See Morgan v. High Penn Oil Co. (nuisance can still exist even though is lawfully operated; D operated refinery even though knew that Ps would be harmed, was intentional conduct), but see Page County Appliances Center, Inc. v. Honeywell, Inc. (computer manufacture might be liable if it "substantially contributed" to the state of affairs that led to interference with P's television reception).

[C]  "Unreasonable" Interference



[1]  Overview




Heart of the jungle of nuisance.


[2]  Traditional Approach

Unreasonableness = harm or other factors (which vary depending on jurisd) like character of neighborhood, nature of wrongful conduct, proximity to P's property, frequency, etc.  See Morgan v. High Penn Oil Co., Estancias Dallas Corp. v. Schultz (seems to equate unreasonableness with serious injury to P—like old gravity of harm approach).


[3]  Restatement Approach




[a]  Basic Test: Balance of Utilities




Utility v. harm.  Balance the utility of the actor accused of creating the nuisance with the nuisance created.  Not adopted by courts.  



[b]  Alternative Test: Severe Harm


[D]  "Substantial" Interference



≠ slight inconveniences/petty annoyances

[E]  Interference with "Use and Enjoyment of Land"


Must interfere with use/enjoyment of land.  

§ 29.05  Defenses to Liability for Private Nuisance


[A]  Generally



1) consent by P, 2) laches, 3) prescriptive easement, 4) Statute of Limitations, 5) coming to the nuisance, 6) right-to-farm

[B]  "Coming to the Nuisance"


Traditionally: if you build by a preexisting nuisance, it's your fault.  Not enforced today, usually, b/c it allows first-in-time residents to stifle new development in the community.  Compare Spur Industries.

[C]  Right-to-Farm Statutes



Protect against urbanization, vary from state to state, give immunity to farms.

§ 29.06  Remedies for Private Nuisance


[A]  Injunction



[1]  "Balance of Equities" Approach

Traditional remedy was injunction against offending conduct.  Today court uses "balancing the equities" approach to determine if should grant an injunction or damages.  Most important thing to look at is the relative economic impact of the injunction on the parties.


[2]  Boomer v. Atlantic Cement Co.



[a]  Overview


NY Court of Appeals adopted emerging modern rule of balancing the equities. 


[b]  Rationale


Harm to D (loss of $45m plant, elimination of 300 jobs) vastly outweighed benefits to Ps (avoidance of $185K in damages), so awarded Ps compensatory permanent damages in lieu of an injunction.  



[c]  Reflections on Boomer


Impt case b/c marks turning point in nuisance law.  Traditional options: 1) find no nuisance or 2) issue injunction.  Boomer provided third option—payment of permanent damages instead of injunction, shifting balancing standard from liability analysis to remedy analysis.  Damages solution is usually seen as more efficient than injunction because helps allocate resources to the most valuable use.  Coase theorem: once you give homeowner entitlement and decide it's cheaper for factory to pay to pollute, homeowner can ask for as much money as s/he wants.  


[3]  An Alternative Approach: The Compensated Injunction




Spur Industries, Inc. v. Del E. Webb Development Co.  AZ SC agreed that public interest justified an injunction closing the feedlot.  But because P was the direct cause of the problem, court said P must indemnify D for the costs of moving/shutting down.  However, Spur hasn't been followed by other courts.

[B]  Damages



Measured by decrease in fair market value of property.  If nuisance is permanent, P receives all damages in one lawsuit.  But if nuisance is temporary/continuing, P only recovers damages that compensate for past harm; P may bring successive lawsuits as additional damages are incurred.

§ 29.07  Public Nuisance

Unreasonableness for public nuisance:
1) whether conduct "involves a serious interference" with public health, safety, peace, comfort, or convenience
2) whether conduct is prohibited by a statute, ordinance, or regulation
3) whether conduct is continuing or permanent and has a "significant effect on the public right."  


Typical P in public nuisance action is a city/govt entity that brings suit on behalf of the general public and seeks damages, injunction, or abatement order.  A private party may sue on this theory only if "special injury" can be demonstrated.

§ 29.08  Special Problem: Landowner Liability for Hazardous Substance Contamination
Jost Threshold Test
From Jost v. Dairyland.  Expressly rejects balancing of utilities test propagated by the Restatement.  Examine degree of interference in a vacuum, regardless of what the social benefits of the nuisance might be.  Like a boiling point—it's a fixed threshold, and once the threshold of interference is passed, it's a nuisance and P deserves remedy.  The Jost test is only for determining unreasonability.  It's what is un-neighborly; what other people would consider unreasonable.
Checklist for Nuisance:

1)  Is the invasion intentional?

2)  Is the invasion nontrespassory?

3)  Does the invasion cause substantial interference with the use and enjoyment of P's land?

4)  Is it unreasonable?  (use the Jost threshold test)

5)  If YES to 1-4, then apply the "balancing of the equities" test to determine injunction v. damages.
PART VIII: LAND USE CONTROLS—PRIVATE
Chapter 32  Easements

§ 32.01
The Easement in Context


Easement is a nonpossessory right to use land in the possession of another. 


There are 5 types of easements:

1) express easements

2) easements implied from prior existing use

3) easements by necessity

4) prescriptive easements

5) irrevocable licenses or "easements by estoppel"

Express easements arise only when a landowner agrees to burden his or her land.  The other four arise as a matter of law, without any express agreement to create an easement.


--Tsuk says there is also an easement of condemnation—court allows someone to condemn land but there is usually a statute that allows you to do that.  

§ 32.02
What Is an Easement?

[A]  Defining the Easement
Easements are different from 1) license, 2) profit a prendre, 3) real covenant, and 4) equitable servitude.  Easements are usually written like a grant; covenants as promises (Ks that run with the land).
[B]  Classifying Easements


[1]  Affirmative or Negative?
An affirmative easement authorizes the holder to do a particular act on the servient land; a negative easement entitles the dominant owner to prevent the servient owner from doing a particular act on the servient land.

[2]  Appurtenant or In Gross?
An easement appurtenant benefits the easement holder in using the dominant land; is attached to the dominant land, not to any particular owner of the land.  An easement in gross is personal to the holder and is attached to the holder.  The law generally favors the easement appurtenant over the easement in gross because this result facilitates the productive use of land.  An easement appurtenant is automatically transferred when the dominant tenement is transferred, while an easement in gross remains with the holder.  Utility easements are often in gross (cable companies, phone lines, etc.).
§ 32.03
Express Easements

[A]  Nature of Easement
The express easement is voluntarily created in a deed, will or other written instrument.  May arise either by grant (when grantor conveys or "grants" easement to another person), or by reservation (when a grantor conveys land to another, but "reserves" an easement in that land).  But if land is already burdened by an easement before the conveyance and the transferor retains this pre-existing easement, it is called an exception.
[B]  Creation of Easement


[1]  By Grant
To create an express easement (must comply with Statute of Frauds requirements), an express easement must:


1)  Be in writing


2)  Identify the grantor and grantee


3)  Contain words manifesting an intention to create an easement


4)  Describe the affected land


5)  Be signed by the grantor


[2]  By Reservation
At common law, an easement could only be reserved in favor of the grantor, could not be reserved in favor of a third party.  See Willard v. First Church of Christ, Scientist, many courts have now abandoned the traditional rule.
[C] Policy Rationale


Law recognizes express easements because 1) enforcement respects the personal liberty of landowners to act as they wish, and 2) presumes that honoring such easements will facilitate the efficient use of the land.  Presumably the landowners' agreement reflects a rational economic decision about how to maximize the value of their respective parcels.  And if B knows that courts will enforce the easement in the future she is more likely to invest in developing the long-term productivity in her land.
§ 32.04  Easements Implied from Prior Existing Use
[A]  Nature of Easement
Even though A and B never expressly agreed to create an easement, the court may infer such intent from the presence of an existing use (i.e. power lines crossing B's retained land) and impose an easement by operation of law.  
[B]  Creation of Easement


[1]  Required Elements
3 elements required for easement implied from a prior existing use:


1)  severance of title to land held in common ownership


2)  an existing, apparent, and continuous use when severance occurs


3)  reasonable necessity for the use at time of severance

[2]  Severance of Title
A tract of land held in common ownership must be divided into two or more parcels; at least one parcel must be transferred to a new owner and at least one must be retained by the original owner.  

[3]  Existing, Apparent, and Continuous Use
Apparent and continuous use of part of the tract for the benefit of another part, which already exists when title is severed.  Before severance of title, this type of existing use is often described as a quasi-easement, even though one cannot obtain an easement in one's own land.  Courts have redefined the term "apparent" to include uses that are discoverable through reasonable inspection, even if not readily visible (i.e., sewer lines, see Van Sandt v. Royster).  

[4]  Reasonable Necessity
Easement must be convenient or beneficial to the use and enjoyment of the dominant tenement, but need not be absolutely necessary.  (At common law had to show strict necessity, especially for an easement by reservation.)
[C]  Policy Rationale

This easement is most commonly justified in terms of party intent.  If existing use is sufficiently apparent and continuous when parcel is divided, parties were on notice of use and presumably expected or should have expected that it would continue.  Failure to grant/reserve an express easement is merely an oversight that the law rectifies by recognizing an implied easement.  Also, under utilitarian theory serves the policy goal of promoting the productive use of the land.  Bias in favor of continuing land uses that already exist.  
§ 32.05  Easements by Necessity

[A]  Nature of Easement
Requires a high degree of necessity when the title is severed, but no prior use.  To ease burden placed on servient land, 1) servient owner is usually permitted to select the location for the road easement, as long as the route is reasonable.  2) the easement endures only for so long as the necessity itself.  You have to pay for easements by necessity.
[B]  Creation of Easement


[1]  Required Elements
1) severance of title to land held in common ownership

2)  strict necessity for the easement at the time of severance.


[2]  Severance of Title
Ownership of a tract of land, followed by conveyance of part of the tract to a new owner.  See Finn v. Williams (easement of necessity arises when O conveys parcel of land surrounded by O's land or O + strangers for right of ingress and egress unless contrary intent manifested).

[3]  Necessity at Time of Severance



[a]  Traditional View: Strict Necessity
Under this view, if the owner has any legal means of reaching the land—regardless of how inconvenient, expensive, or impractical it may be—no strict necessity exists.  Many early decisions held that water access precludes strict necessity, but it seems unlikely that a modern court would follow this antique approach.  Strict necessity must exist when title is severed, not later.  See Othen v. Rosier (P's parcel had been landlocked since 1900 but because there was no necessity in 1896 when title was severed, court held there was no easement by necessity).  


[b]  Minority View: Reasonable Necessity

Minority view only requires reasonable necessity for the easement; endorsed by the Restatement (Third) of Property.
[C]  Policy Rationale 

1)    Society's utilitarian interest in encouraging productive use of the land, feared landlocked parcels might remain idle and wasted.  

2)    Parties' presumed intent.  This doctrine is still the dominant influence.  Explains the traditional rules that the necessity a) must be strict and b) must be caused by the severance, otherwise there is no basis to infer intent.  Moreover, if parties clearly manifest intent not to create an easement upon severance of title, an easement by necessity cannot arise.  If the doctrine were based solely on the public policy in favor of productive land use, any landlocked parcel would be entitled to an easement by necessity, regardless of the surrounding circumstances.  
§ 32.06  Prescriptive Easements

[A]  Nature of Easement
Closely related to doctrine of adverse possession.  Shares the central concept that property rights in the land of another can be acquired by conspicuous, long-term use and involve specialized applications of the statute of limitations.  The adverse possessor receives title to the land, while the prescriptive easement holder merely receives an easement in land still owned by another.  
[B]  Creation of Easement


[1]  Required Elements
Claimant's use must be:

1)  Open and notorious

2)  Adverse and under a claim of right

3)  Continuous and uninterrupted for the statutory period.  

[2]  Open and Notorious Use
Use must not be concealed or hidden from view, but it is not necessary that the owner have actual knowledge of the use.  

[3]  Use That Is Adverse and Under Claim of Right
Some jurisdictions have a good faith requirement, like adverse possession (objective test v. subjective test).  

[4]  Exclusive Use
In this context, exclusivity means that the claimant's use is independent of uses by others.  As a practical matter, in most cases this element merely requires that the use must be separate and distinguishable from uses by the general public.  

[5]  Continuous and Uninterrupted Use for the Statutory Period
As a general rule, if the owner succeeds in stopping the use, even for a short period of time, continuity ends.  In almost all jurisdictions, the statutory period for adverse possession also applies to prescriptive easements.
[C]  Policy Rationale 

Facilitates the productive use of the land by protecting the industrious claimant's use.  "land use has historically been favored over disuse, and…therefore he who uses the land is preferred in the law to he who does not, even though the latter is the rightful owner."  Finley v. Yuba Cty. Water Dist.  Also serves the goals of the statute of limitations—minimizing risk of judicial error and allowing repose.  
§ 32.07  Irrevocable Licenses or "Easements by Estoppel"

[A]  Nature of "Easement"
Under limited circumstances, a license may become irrevocable through estoppel.  If the licensee expends substantial money or labor in reasonable reliance on the license and the licensor should reasonably expect such reliance, the licensor is estopped to revoke it.  Endures only so long as necessary to allow the licensee to recover the value of investment.  
[B]  Creation of Irrevocable License


[1]  Required Elements
1)  a license, typically for access purposes

2)  the licensee's expenditure of substantial money or labor in good faith reliance

3)  the licensor's knowledge or reasonable expectation that reliance will occur


[2]  License
May be either express or implied (i.e. if B failed to object to A's continuing use of the road)

[3]  Reliance by Licensee
Often consists of improvements to the servient land that directly benefit the licensor, i.e. paving/repairing access road.  Is more likely to be found reasonable if the parties clearly intended to create a permanent right of access.

[4]  Knowledge of Licensor
Licensor must know or have reason to believe that reliance will occur.
[C]  Policy Rationale
Usually explained in terms of equity: would be unfair to allow licensor to revoke the license after licensee has substantially relied to his detriment.  Also, facilitates productive use of land—A's investment in Blackacre will be wasted unless A can use B's road for access.  BUT courts construe doctrine narrowly, because 1) discourages neighborly conduct, 2) undermines policies served by Statute of Frauds.
§ 32.09  Scope of Easements

[A]  Manner, Frequency, and Intensity of Use of Easement
Broadly speaking, the scope of an easement turns on the intent of the original parties.  Factors considered when determining intent: 


1)  the circumstances surrounding the creation of the easement


2)  whether the easement is express, implied, or prescriptive


3)  the purpose of the easement

As a general rule, when the dominant land is subdivided, every lot owner in the subdivision is entitled to use any easement appurtenant to the dominant land.  But this rule is tempered by the principle that the easement cannot be expanded so far that it unreasonably burdens the servient land.  Courts are often reluctant to permit expansion of a prescriptive easement because it has little connection to party intent.
[B]  Use of Easement to Benefit Land Other than Dominant Land
In general, easement holder cannot use the easement to benefit any parcel other than the dominant land.  But see Brown v. Voss (P's easement on D's land was extended to newly purchased parcel of land adjoining P's that would not cause additional burden on D; Court exercised its equitable power to refuse D's request for an injunction and limited D's remedy to damages of $1).  
[C]  Change in Location or Dimensions of Easement
May be changed only if owners of servient and dominant lands all agree.  Restatement (Third) argues for more flexible approach, that servient owner can make reasonable changes as long as does not prejudice dominant owner.
§32.10  Transfer of Easements

[A]  Easements Appurtenant
Any transfer of title to the dominant land also automatically transfers the benefit of the easement, unless there is a contrary agreement.  Any transfer of title to the servient land usually transfers the burden of the easement.  
[B]  Easements in Gross
Easements in gross first were not transferable because early American courts thought that assignments of such easements would unfairly increase the burden on the servient land.  Then, courts created distinction between commercial and noncommercial easements and held that commercial easements in gross were freely transferable but noncommercial easements in gross generally were not.  Today, courts are discarding the commercial/noncommercial distinction and will transfer easements in gross unless parties should not reasonably have expected that result. 
§ 32.11  Termination of Easements

[A]  In General
Ways easements can be terminated

1)  time provision

2)  voluntary release


3)  merger doctrine


4)  eminent domain/estoppel


5)  no notice to purchaser
According to Tsuk, ways an easement can be terminated: 1) agreement in writing, 2) by own terms (i.e., Willard—so long as used for church purposes), 3) merger (dominant and servient estates merge), 
4) abandonment, 5) adverse possession.  
Three bases for termination are important: 1) abandonment, 2) misuse, and 3) prescription

[B]  Abandonment
Easement holder must affirmatively intend to relinquish his rights.  Abandonment will be found if the holder both a) stops using the easement for a long period and b) takes other actions that clearly manifest intent to relinquish the easement.  See Preseault v. United States (Court found abandonment of railroad easement where holder a) failed to use easement for 26 years, b) removed railroad equipment from servient land).  Courts tend to be hostile toward abandonment doctrine because it may have disastrous impact on the dominant owner.  
[C]  Misuse
Some courts hold misuse by the easement holder will extinguish the easement in cases where injunctive relief is wholly ineffective.  Very rare.
[D]  Prescription
Just as dominant owner can acquire an easement by prescription, servient owner may terminate an easement by prescription.  To extinguish an easement by prescription, servient owner's conduct must substantially interfere with the holder's use of the easement, such as by blocking the holder from using the easement at all.  
§ 32.12  Negative Easements

[A]  In General
A negative easement entitles the holder to prevent the owner of the servient land from doing a particular act on that land, much like a veto power.
[B]  Traditional Approach
English courts traditionally hostile to negative easements because 1) feared it would restrict marketability and accordingly impair the productive use of the land, 2) could be created by prescription and this exacerbated concern that negative easement might stifle development, 3) purchaser of land took title subject to all existing easements whether or not he had notice of them, which tended to discourage land purchases.  Therefore, only recognized four categories of negative easements: 1) blocking windows, 2) blocking air, 3) blocking water, 4) removing support from buildings.
[C]  Modern Approach

Negative easement has expanded, i.e., easement of view, conservation easement, solar easement.
§ 32.13  Licenses

A license is informal permission that allows the licensee to use the land of another for a narrow purpose, like a ticketholder at a football game, guest at a New Year's party, customer at grocery store.  License as distinguished from easement: 1) License is not an interest in land, is a personal privilege (usually temporary) (therefore Statute of Frauds does not apply), 2) licensor may revoke a license at any time and is automatically revoked if licensor dies or conveys title to another.  
§ 32.14  Profits a Prendre
Right to enter the land of another and remove timber, minerals, oil, gas, gravel, game, fish or other physical substances.  Involves a right to use land in the possession of another person, but unlike the easement, it includes the right to sever and remove some substance from the land.  

Chapter 33  Real Covenants
§ 33.01  The Birth of Private Land Use Planning
Real covenant extends burdens and benefits of land use covenants to successors of original parties, like equitable servitudes.  Damages are recoverable for breach of a real covenant, while equitable servitude is primarily enforced by injunction.  Real covenant is rigid, narrow, and intricate; comparatively equitable servitude law is simple and straightforward.  Today there is a clear trend toward eliminating distinction and blurring the boundary between the two.  

§ 33.02  What is a Real Covenant?

[A]  Defining the Real Covenant

A real covenant is a promise concerning the use of land that 1) benefits and burdens the original parties to the promise and also their successors and 2) is enforceable in an action for damages.  It "runs" with an estate in land.  The promisor's successors in title are bound to perform the promise, and the promisee's successors in title are able to enforce the promise in an action to recover compensatory damages.  As long as all requirements are satisfied, a promise can be enforced either as a real covenant or as an equitable servitude.  Real covenants can be affirmative or negative.  Real covenants cannot be created by implication, prescription, or estoppel.
[B]  Distinguished from Other Doctrines
Traditional remedy for breach of equitable servitude is an injunction, not damages; the requirements for creating a valid equitable servitude are far easier to satisfy; and a broader range of defenses are available against enforcement of an equitable servitude.  Harder to distinguish between RC and negative easement, but the requirements for each are different.  Easements are usually written like a grant; covenants as promises (Ks that run with the land).  
§ 33.03  Policy Implications of Private Land Use Restrictions
1)  Common interest communities—restrictions permit the operation of the community (i.e. by providing a method for collection of homeowner assessments) and protect legitimate expectations of home buyers that the residential character of the development will be preserved.  2)  individual liberty.  Law respects the autonomy of each owner to deal with land as s/he sees fit, with minimal state intervention.  But private land use restrictions can sometimes impair the productive use of the land, particularly over the long term as cities expand and develop.
§ 33.04  Creation of a Real Covenant

[A]  Perspectives on the Real Covenant
1) law distinguishes between original parties to the covenant and their successors.  2)  promisor's duty to perform the promise is called the burden; promisee's right to enforce the promise is called the benefit.  To be enforceable, the burden/benefit needs to run with the land.  
[B]  Original Promisee vs. Promisor's Successor: Does the Burden Run?


[1]  Requirements for Burden to Run


1)  covenant must be in writing



2)  original parties must intend to bind their successors



3)  covenant must "touch and concern" land



4)  horizontal privity must exist



5)  vertical privity must exist



6)  successor must have notice of the covenant

[2]  Covenant in Writing
Real covenant is interest in the land, therefore must comply with Statute of Frauds.


[3]  Intent to Bind Successors
Words such as "assigns" or "successors" usually evidence this intent.  Can be inferred as well.

[4]  "Touch and Concern" Land


[a]  Defining "Touch and Concern"
[i]    Use of the Land

Must be connected to the use of the land.  Broadly speaking, many modern cases seem to recognize a sliding scale—a covenant is less likely to "touch and concern" as its connection to physical use of the land diminishes.  Can also look at how the covenant affects the market value.
[ii]   Negative Covenants
Usually satisfies "touch and concern."  Generally, covenants not to compete are held as touching and concerning the land.

[iii]  Affirmative Covenants
Traditional view is that covenants to pay money (taxes, insurance, security deposits, homeowners' assn dues) do not touch and concern.  BUT paying rent is held to "touch and concern."  Modern courts have relaxed traditional approach, especially re: homeowners.  See Neponsit Property Owners Ass'n, Inc. v. Emigrant Indus. Sav. Bank.  
[b]  Special Problem: What if the Benefit Does Not "Touch and Concern"?
The burden does not run if the benefit is in gross, that is, if it fails to "touch and concern."  

[5]  Horizontal Privity

[a]  Three Competing Views
In determining whether horizontal privity exists, we consider only the relationship between the original parties to the promise and ignore their successors.  Under English law, ONLY landlord and tenant had horizontal privity of estate.  American courts are more confused and different states recognize three competing views as to what relationships create horizontal privity:

1)  Landlord-tenant or similar relationship involving mutual interests in the same land.  

2)  Includes all successive interests, including grantor-grantee relationship.

3)  Abandonment of horizontal privity requirement altogether.  

[b]  Mutual Interests
People who have mutual interests: 1)  Landlord and tenant have mutual interests (reversion and nonfreehold estate) in same property (leased premises) at the same time (during the lease term).  2)  Easement—dominant and servient estate owners.    
[c]   Successive Interests
Creates a legal fiction of simultaneous interests in the land—when a covenant is created in a transaction involving the conveyance of an interest in land between the covenanting parties.  Majority view in US.
[d]  No Horizontal Privity Required
Accepted in a growing number of states as well as 3rd Restatement.

[6]  Vertical Privity
To have vertical privity, the successor must acquire the entire estate.  If the successor acquires less than the entire estate, no vertical privity arises.  Method of transfer (conveyance, devise, or intestate succession) is irrelevant.  

[7]  Notice to Successors
Generally there is a statutory requirement that the successor must have notice of the covenant.  Notice requirement is satisfied by 1) actual notice, 2) record notice, 3) inquiry notice, or 4) imputed notice.  A gift recipient is not a bona fide purchaser, therefore is bound by covenant even without notice.
[C]  Promisee's Successor vs. Original Promisor: Does the Benefit Run?


[1]  Requirements for Benefit to Run
Suppose that the promisee's successor seeks to enforce the covenant against the original promisor.  Here, the only question is whether the benefit of the covenant runs to the promisee's successor (because only involves one successor).  For the benefit to run to successors:
1)  covenant must be in writing

2)  original parties must intend to benefit successors

3)  benefit of the covenant must "touch and concern" land

4)  vertical privity must be present

Most courts allow suit on the theory that the homeowners association is acting as an agent for the benefited lot owners.  See Neponsit Property Owners' Ass'n v. Emigrant Indus. Sav. Bank.
[D]  Promisee's Successor vs. Promisor's Successor: Do the Burden and the Benefit Both Run?


[1]  Requirements for Burden and Benefit to Run
Suppose that the promisee's successor attempts to enforce the covenant against the promisor's successor.  In order for this claim to succeed, both the burden and the benefit must run, because involves both successors to the covenant.  
§ 33.05  Termination of Real Covenants
1) Abandonment.  Occurs when the conduct of the person entitled to the benefit of the covenant demonstrates the intent to relinquish his or her rights.  

2) Changed conditions doctrine.  A covenant becomes unenforceable when conditions in the neighborhood of the burdened land have so substantially changed that the intended benefits of the covenant cannot be realized.

§ 33.06  Remedies for Breach of Real Covenants
Historic remedy for a breach of a real covenant is compensatory damages.  Almost any restriction that can be enforced as a real covenant can alternatively be enforced as an equitable servitude.  If so, P can usually choose between 1) compensatory damages, or 2) an injunction against future conduct and damages for past violation.

§ 33.07  Scholarly Perspectives on Real Covenants
"Touch and concern" requirement is up for debate.  Horizontal privity is obsolete and should be eliminated, especially because it can easily be circumvented through a "straw" transaction.  Vertical privity has no real rationale other than historical.  

§ 33.08  The Restatement (Third) of Property: Servitudes
Combines real covenants and equitable servitudes into one doctrine of servitude.  

Chapter 34  Equitable Servitudes
§ 34.01  The Equitable Servitude in Context
Evolved because real covenants were not effective.  Traditional threshold for establishing a real covenant is high; as a result many restrictions cannot be enforced against successors and damages remedy is often inadequate.  Generally easier to enforce a promise as an equitable servitude because horizontal and vertical privity are not required.  

§ 34.02  What Is an Equitable Servitude?

[A]  Defining the Equitable Servitude
An equitable servitude is a promise concerning the use of the land that 1) benefits and burdens the original parties to the promise and their successors and 2) is enforceable in equity.
[B]  Distinguished from Other Doctrines
Distinguished from real covenant: 1) easier to meet enforcement standard, 2) more defenses available, 3) remedy is injunction not damages.  Harder to distinguish from a negative easement, but the elements required are different and so are the available defenses; plus, judicial hostility towards negative easements still restricts that doctrine.
§ 34.03  Evolution of the Equitable Servitude

Equitable servitude born in Tulk v. Moxhay (Moxhay acquired Leicester Square but claimed the promise to maintain the square did not bind him because there was no horizontal privity between the original parties (only a landlord-tenant relationship created horizontal privity); court said it would be inequitable to permit Moxhay to violate restriction when he had notice of the promise.  Plus would be unfair because could buy low and resell high.  Here, enforcement of promise promoted productive land use.)
§ 34.04  Creation of an Equitable Servitude


[A]  Perspectives on the Equitable Servitude
Original parties are generally bound as a matter of contract law, but property law determines whether the burden and benefit of the promise run to their successors.  Burden and benefit just like in real covenant.

[B]  Original Promisee vs. Promisor's Successor: Does the Burden Run?



[1]  Requirements for Burden to Run



1)  Promise must be in writing or implied from a "common plan"



2)  original parties must intend to bind successors




3)  promise must "touch and concern" the land




4)  successor must have notice of the promise.




Horizontal and vertical privity are NOT required.


[2]  Promise in Writing or "Common Plan"
Where a developer manifests a "common plan" to impose uniform restrictions on a subdivision, most courts will find implied equitable servitudes even without a writing.  


[3]  Intent to Bind Successors
Original parties must intend that the promise bind the promisor's successors in order for the burden to run.


[4]  Touch and Concern
Burden of the promise must "touch and concern" the land in order for an equitable servitude to run.


[5]  Notice to Successors
Under prevailing American view, notice requirement arises indirectly from the state recording statutes, not as a direct element of the equitable servitude.  Bona fide purchaser is an exception to notice req't.  Notice req't can be satisfied by: 1) actual notice, 2) record notice, 3) imputed notice, 4) inquiry notice.  See Sanborn v. McLean (buyer purchased home and lot in residential area, later started to build gas station.  Court held that buyer was charged with inquiry notice of the implied promise due to residential appearance of the neighborhood; Tsuk calls this notice constructive notice).  

[C]  Promisee's Successor vs. Original Promisor: Does the Benefit Run?
To see if benefit runs, need to fulfill three requirements: 1) promise must be in writing or implied from a "common plan", 2)  original parties must intend to benefit successors, 3) promise must "touch and concern" the land.  Law increasingly allows persons other than successors to enforce equitable servitudes, esp. in subdivision context.


[D]  Promisee's Successor vs. Promisor's Successor: Do the Burden and the Benefit Run?
Both the burden AND the benefit must run because involves both successors.
§ 34.05  Special Problem: Equitable Servitudes and the Subdivision


[A]  Creation of Subdivision Restrictions
In most jurisdictions, D need only record a properly-drafted document (called a declaration) containing the restrictions (called covenants, conditions, and restrictions, aka CC&Rs) against all lots on the property before any sales begin.  All later lot buyers receiving title through D or D's successors are bound by these previously-recorded restrictions.  

[B]  Implied Burden: The Implied Reciprocal Covenant and the "Common Plan"
If a developer manifests a common plan or common scheme to impose uniform restrictions on a subdivision, most courts conclude that an equitable servitude will be implied in equity.  See Nelle v. Loch Haven Homeowners' Ass'n  (developer's reservation of right to modify restriction did not negate existence of common plan).  See Sanborn v. McLean, only 53 of the 91 deeds contained express language restricting the lots to residential use; court described these implied restrictions as "reciprocal negative easements" even though more accurate label would be "implied reciprocal servitudes/covenants."  To prove existence of common plan, look at : 1) percentage of deeds that contain the restriction, 2) subdivider's oral representations to buyers, 3) statements in written advertising, 4) sales brochures, 5) maps given to buyers, 6) recorded plat maps or declarations.  Court enforced reciprocal negative easements because was upholding the intent of the developers.  CA and MA refuse to imply equitable servitudes because would violate Statute of Frauds.  But see Evans v. Pollock (court found that although there was a general plan, the two unrestricted lots were outside the scope of the plan, no explicit or implicit promises had been made to limit the lots, so O could use them for nonresidential purposes).  

[C]  Implied Benefit
In subdivision context, there is an implied benefit to all lots, even if a later buyer wants to argue that the benefit of the buyer-seller promise does not extend to a prior purchaser of an earlier lot.  P. 567-8.
§ 34.06  Termination of Equitable Servitudes


[A]  Defenses in General
Defenses to enforcement of equitable servitude: 1) anti-discrimination protections, 2) changed conditions, 3) release, 4) abandonment, 5) merger, 6) eminent domain.

[B]  Anti-Discrimination Protections



[1]  Racial Covenants
See Shelley v. Kraemer.  Judicial enforcement of private covenant constituted state action and therefore violated the Equal Protection clause.  Fair Housing Act of 1968 prohibits discrimination.


[2]  "Single-Family Residence" Covenants and the Group Home
See Hill v. Community of Damien of Molokai.  Purpose of the home was to give residents a traditional family structure, setting, and atmosphere ( = single-family residence.  


[C]  Changed Conditions



[1]  Nature of Defense
Applies when conditions in the neighborhood have so changed that the intended benefits of the restrictions cannot be obtained in a substantial degree.  Policy reasons: 1) parties would not intend a promise to continue running after its benefits were eliminated by changed conditions, 2)  obsolete restrictions interfere with the productive use of the land.  See El Di v. Town of Bethany Beach (restriction banning sale of alcohol imposed in 1900 by religious organization not enforced because by 1980s was busy tourist resort).
[2]  Special Problem: The "Border Lot"
Because of development, border lots become unsuitable for residential use so owner(s) want to develop for commercial use.  Under the majority view, changed conditions outside a subdivision that impact only border lots do NOT trigger the doctrine.  See Western Land Co. v. Truskolaski.  (As long as the original purpose can still be accomplished and there will be substantial benefit, the covenant stands even though it might be more beneficial to end the covenant; also looked at abandonment issues—abandoned by residents and no one looking to enforce it.).  If border lots were freed from restriction, the next row of lots inside the subdivision would quickly become the new border, etc.  Slippery slope.  Although does create risk of a holdout.  See Rick v. West.

[D]  Other Defenses



[1]  Acquiescence



[2]  Estoppel



[3]  Laches
Arises when the P's unreasonable delay in enforcing a promise causes substantial prejudice to the defendant.  Ex: D starts building house one foot over line, owner E never objects until after house is completed, will be barred by laches.



[4]  Relative Hardship



[5]  Unclean Hands

§ 34.07  Remedies for Breach of Equitable Servitudes

Standard remedy is an injunction.  Most courts will impose an equitable lien on the property rather than award compensatory damages; if obligation remains unpaid, P may collect by foreclosing on the lien.  
Chapter 35  Condominiums and Other Common Interest Communities
§ 35.01  A New Model of Home Ownership

Features of common interest communities (CICs): 

1) each owner is entitled to occupy a particular dwelling unit

2) all units are subject to comprehensive private restrictions that regulate land use and impose financial obligations

3) development is governed by a private owners association

4) certain "common areas" are owned in common by all owners or by the association, and

5) upon receiving title, each owner automatically becomes a member of the association and is obligated to comply with the restrictions.

CICs are much more common now: offers home ownership at more affordable cost, utilizes less land per unit than traditional development; important in growing regions with high land costs.  Provides amenities (pool, tennis) with minimal maintenance and upkeep.  But on the other side have to surrender individual freedom because living in such close proximity with others and using facilities in common.  

§ 35.02  Types of Common Interest Communities


[A]  Condominiums


Each owner 1) holds fee simple title to an individual unit (usually in a multi-story building), and 2) also owns an undivided interest in the common area as tenant in common with other owners.  Condos are heavily regulated by statute, only came into existence when states passed legislation allowing their existence.  

[B]  Cooperatives


Residents do not receive title to their units; hold title to the entire development and facilities.

[C]  Planned Unit Developments


Looks like single-family homes but has legal structure like condos.

§ 35.03  Restrictive Covenants and the Common Interest Community


[A]  Role of the Declaration



Imposes CC&Rs (covenants, conditions, and restrictions).  Declaration 1) identifies units and common areas, 2) talks about owners association, 3) owners must pay regular and special assessments, 4) restrictions on use, appearance, etc.

[B]  Validity of Covenants



[1]  The Policy Debate




Pro CICs and CC&Rs: 1) owner voluntarily accepts declaration, 2) legitimate interests of other owners.  If don't like it, can sell or convince other owners to amend the declaration.  Anti CICs and CC&Rs: 1) CIC covenants are more coercive than voluntary, 2) traditional importance of liberty within the home.  Buyers are more concerned with location, price and amenities than declaration; many don't even read the declaration or understand it fully; cannot negotiate changes because is a take it or leave it scenario.


[2]  Movement Toward a General Rule



Modern trend: balance between competing policy arguments.  CIC covenants are presumed to be valid unless is arbitrary, validates a fundamental constitutional right, or violates public policy.  But just saying you didn't read it or that it's unfair is not sufficient.  See Nahrstedt v. Lakeside Village Condominium Association, which CA SC basically said just that (crazy cat lady denied her cats).  


[3]  Restrictions on Sale



Common provision is to restrict sale of units, either by requiring that 1) association pre-approve the sale of any unit, or 2) a provision that gives association right of first refusal or preemptive right to purchase the unit itself.  Denial of approval is reasonable if 1) is rationally related to protection, preservation or proper operation of the property and the purposes of the Association, and 2) decision made in a fair and nondiscriminatory manner.  Right of first refusal/preemptive right generally upheld as reasonable restraint on alienation because it does not materially impair the owner's right to sell.  


[4]  Use and Building Restrictions


Restrictions that concern the use/construction of a unit are usually held valid.  CA SC held banning pets was valuable, Nahrstedt v. Lakeside Village Condominium.  


[5]  Restrictions on Constitutional Rights



Constitution safeguards fundamental rights against govt action, not private action; absent a showing that "state action" is somehow involved, CIC covenants cannot be attacked on constitutional grounds.  

[C]  Amendment of Declaration



Generally can be amended by a vote of the unit owners, frequently with a supermajority vote (2/3).  

§ 35.04  The Owners Association


[A]  Nature of the Association


[B]  Judicial Review of Association Decisions



[1]  In General



[2]  Approval of Architectural Design



[3]  Adoption of Rules and By-Laws

PART IX: LAND USE CONTROLS—PUBLIC

Chapter 36  Fundamentals of Zoning
§ 36.01  The Land Use Revolution

Comprehensive govt regulation of private land use is normal now, because of urbanization, industrialization, population growth, technological change, and other forces.  Land use is viewed increasingly as a public matter rather than being solely a private concern.

§ 36.02  What is "Zoning”?

"Zoning" is often used to mean all forms of government land use regulation.

§ 36.03  The Birth of Zoning


[A]  A Rural, Agricultural Nation


Govt role in land use was usually restricted to judicial proceedings—courts enforcing private agreements and adjudicating nuisance disputes.

[B]  The Movement Toward Comprehensive Zoning



[1]  An Urban, Industrial Nation



Industrial development and urbanization ( by 1930, 51% of Americans lived in cities.  Overwhelmed the traditional system of piecemeal, private land use planning.  


[2]  Zoning As a Utilitarian Response



Zoning was utilitarian response to these problems.  Restricts the rights of private landowners to promote health, safety, and welfare of general public.  1)  Zoning pioneers assumed that separation of uses was desirable: industrial, commercial, and residential uses should be located in different districts, not mixed together.  2)  Moral virtues of rural life.  Residential areas should consist of detached single-family houses with gardens, etc.  Therefore necessary to regulate height, size, and location of houses and size/configuration of lots.


[3]  Impact of the Standard State Zoning Enabling Act



1922 "Standard State Zoning Enabling Act" passed.  Cities and other local govt entities possess no inherent police power to enact zoning ordinances; zoning was possible only if states delegated police power to local govts for this purpose.  Zoning ordinances based on this Act are Euclidean zoning.
§ 36.04  A Sample Zoning Ordinance


[A]  Enacting the Ordinance


Generally, the ordinance empowers a legislative body to 1) adopt a "comprehensive plan,"  2)  enact a zoning ordinance, and 3)  delegate administrative authority to an appointed board.  Most common explanation re: common plan is that the zoning ordinance itself constitutes a comprehensive plan w/o need for a separate document.

[B]  Use Regulations


Typical zoning ordinance divides community into separate regions or "zones" and specifies uses of zones.

[C]  Height and Bulk Regulations


These restrictions are justified on a number of bases, including fire safety, density control, protection of access to light and air.


[D]  Administering the Ordinance


Zoning board is appointed by local legislative body, which 1) considers appeals from decisions made by zoning officials, 2) approves landowner applications for variances and special exceptions.  

§ 36.05  The Constitutionality of Zoning


[A]  The Issue


Opponents of zoning argued that 1) deprived owners of property without due process of law, 2) violated owners' rights to the equal protection of the laws, and 3) took property without just compensation.  Euclid established constitutionality of zoning in general.


[B[  Village of Euclid v. Ambler Realty Co.


[1]  Factual Setting


P purchased tract of undeveloped land, mostly for industrial/retail purposes.  Then village adopted zoning ordinance which substantially restricted the uses allowed on P's land and so reduced its value.  Land was worth $10K/acre as industrial property but only $2500/acre as residential property.  


[2]  The Decision



Justice Sutherland focused on problems created by population growth and urbanization ( justified regulations that would previously have been considered arbitrary and oppressive.  Analogized to nuisance law: nuisance can be a right thing in a wrong place, i.e. pig in parlor instead of barnyard.  Said zoning ordinance was facially constitutional because it essentially regulated nuisance-like impacts.  3 main principles: 1) zoning ordinance is presumed to be constitutional, 2) ordinance will be upheld against substantive due process/equal protection attacks unless it is arbitrary/unreasonable and doesn't have a substantial relation to public health, safety, welfare, or morals, 3) court may not conduct independent review of wisdom/policy of zoning ordinance—if validity is "fairly debatable" then it's a question for the legislature.



[3]  Reflections on Euclid



Nuisance-control rationale doesn't make sense for why apartments and duplexes are barred from single-family residential zone, suddenly seems more like social engineering.  

[C]  Post-Euclid Developments


Euclid is the only case that establishes the constitutionality of zoning in general.

§ 36.06  Zoning and the Nonconforming Use

[A]  The Problem


In general, zoning regulates only future development, generally allows prior nonconforming use to continue.  A nonconforming use is a use of  land that lawfully existed before the zoning ordinance was enacted, but that does not comply with the ordinance.  Would cause major problems if banned nonconforming uses—might encourage opposition to zoning in general, would increase vulnerability of constitutional attacks under 5th and 14th Amendments.


[B]  Restricting the Nonconforming Use


Most ordinances ban expansion of nonconforming use, and one nonconforming use cannot be transformed into a different nonconforming use.


[C]  Terminating the Nonconforming Use



[1]  Abandonment or Destruction

In most jurisdictions, abandonment occurs only if both 1) owner intends to abandon the use, and 2) the use is discontinued for a substantial period.


[2]  Amortization


Many nonconforming uses not only survived abandonment and destruction but actually flourished because the zoning ordinances gave them an artificial monopoly.  Amortization gives the owner of a nonconforming use a fixed period of time to operate the use; when the period ends, the right to continue the use ends—underlying theory is that the owner will be able to recover his investment by continuing the nonconforming use for a reasonable period of time.  
§ 36.07  Zoning and Vested Rights
What if a project is caught in the middle?  Doctrine of vested rights—in most states, owner who obtains a building permit and makes substantial expenditures in good faith reliance on the permit obtains a vested right to the use, regardless of any later change in the law.  States vary widely on the extent of the required reliance.  

Chapter 37  Tools for Zoning Flexibility
§ 37.01  A Modern Approach to Zoning

3 flexibility devices for model of Euclidean zoning: 1) zoning amendment, 2) variance, 3) special exceptions.  Euclidean zoning rested on assumption that the public interest is best served by a stable comprehensive plan—if zoning could be changed for every exception then the plan would wither away.  Also, then there would be danger of zoning officials betraying the public trust for private gain.  Modern approach, however, is more flexible—flexible zoning is seen as effective zoning.  Case by case basis.  Devices used frequently today.

§ 37.02  Zoning Amendments


[A]  Role of the Amendment



Two solutions: 1) zoning map might be amended by placing certain land in a wholly different zone, or 2) text of ordinance might be amended by changing the uses that are allowed in a particular zone.


[B]  Standards for Amendments



[1]  Legislative Judgment




Absent proof that the rezoning decision was arbitrary or unreasonable, courts will uphold zoning amendment against constitutional attack under the Due Process and Equal Protection clauses.  Rezoning applications happen to be a) very common, b) often affect only one parcel, and c) are usually initiated by the owner of the parcel—contrary to founders of Euclidean zoning.  Improper rezoning decisions erode the very foundation of Euclidean zoning: comprehensive land use planning.  


[2]  Spot Zoning



[3]  "Change or Mistake" Rule



[C]  Other Constraints on Amendments



[1]  Judicial Review of Quasi-Judicial Action



[2]  Zoning by the Electorate

§ 37.03  Variances

§ 37.04  Special Exceptions (aka Conditional or Special Uses)

§ 37.05  New Zoning Tools

§ 37.06  The Subdivision Process
Subdivision is simply the legally-recognized division of one parcel of land into multiple parcels, typically four or more lots.  Subdivision regulation addresses 1) design review, 2) infrastructure financing, and 3) overall 
acceptability.  
Chapter 38  Modern Zoning Controversies

§ 38.01  The Transformation of  "Zoning"
In Village of Euclid v. Ambler Realty Co., SC justified zoning ordinance as basically a nuisance control measure, because the ordinance minimized the adverse effects of smoke, fumes, noise, and other problems.  Today, goals of zoning include: 1) protecting property values (esp. for single-family homes), 2) preserving the "character" of neighborhoods, 3) preventing environmental degradation, 4) enhancing the property tax base, and 5) encouraging tourism and other economic development.  Modern land use regulation prohibits various uses, even those that are not common law nuisances.  Transformation of zoning raises difficult questions re: individual liberty, economic efficiency, public welfare, democratic theory, and social justice.  Land use regulation will probably become even more pervasive in future decades, as govt confronts the increasing demands placed on our finite land surface by population growth, economic development, technological change, environmental degradation, and other pressures.  
§ 38.02  Zoning and the Constitutional Framework


[A]  Federal Constitution



[1]  Overview




Zoning challenges most frequently involve the Equal Protection, Due Process, and Takings Clauses, and the First Amendment protection for freedom of speech.


[2]  Equal Protection



Strict scrutiny applies when an ordinance discriminates against a "suspect class" (race, national origin), or infringes a "fundamental right"; under this standard, state must prove a compelling state interest and bears the burden of proof.  Otherwise is just a rational basis test.  


[3]  Due Process




Procedural due process ordinarily requires that the state provide notice and an opportunity for a hearing before depriving an owner of his or her property rights.  Substantive due process provides a safeguard against arbitrary, capricious, or unreasonable decisions.  Unless a fundamental right is involved, a land use regulation will be upheld if it has a rational relationship to the public health, safety, or welfare, or another legitimate governmental interest.  Strict scrutiny for fund. rights.


[4]  Freedom of Speech


[B]  State Constitutions

§ 38.03 "Family" Zoning


[A]  The Issue



Family zoning is usually justified on the basis that it reduces traffic, noise, congestion, overcrowding, and other problems related to density, and protects family/residential character of a neighborhood.  But in the specialized context of group homes for the handicapped, there is a clear trend in the other direction, under constitutional principles or the federal Fair Housing Act.

[B]  Unrelated "Families" Generally



[1]  Village of Belle Terre v. Boraas


[2]  Developments After Belle Terre

[C]  Group Homes



[1]  Nature of Group Homes
Supporters stress that group home provides better care than large institutions and at a smaller cost; residential neighborhood helps create a comfortable atmosphere that facilitates effective treatment.  Opponents complain about 1) noise, traffic, and other density-related problems, 2) heightened risk of violence or other criminal activity, and 3) reduction of property values.


[2]  Equal Protection



[3]  Fair Housing Act

§ 38.04  Exclusionary Zoning


[A]  The Issue



Refers to land-use controls that tend to exclude low-income and minority groups.  Justifications for exclusionary zoning: 1) protects open space and aesthetic values by ensuring low-density development.  2) upholds property values by restricting low-cost development.  3) promotes high-quality public services at minimal tax cost, aka profit-maximizing, by limiting the number of residents who utilize schools and other governmental services.  

[B]  Exclusion of Multi-Family Housing



[1]  Federal Decisions




[a]  Village of Arlington Heights v. Metropolitan Housing Development Corporation




[b]  Fair Housing Act



[2]  State Decisions




Southern Burlington County NAACP v. Township of Mt. Laurel—Mt. Laurel effectively excluded all low-income housing because of the zoning ordinances.  The court held that almost every local government was obligated to meet its "fair share" of the regional need for low and moderate-income housing.  NJ SC said the ordinance violated EP and DP provisions of state constitution—was not facially discriminatory, but in its consequences.  Court even said that the intent didn't matter, but the consequences were discriminating so the ordinance had to be struck down..  Mt. Laurel was obligated to consider general welfare of all persons in the region, not simply the interests of its current residents.  Every developing municipality has a presumptive obligation to provide "an appropriate variety and choice of housing," incl. low and moderate income housing to satisfy its fair share of the regional need.  Mt. Laurel II: expanded "fair share" principle: 1) all municipalities designated as growth areas were bound by the doctrine, not merely "developing" municipalities; 2) required municipalities to take affirmative measures to encourage construction of affordable housing, not just eliminate obstacles to doing so (actual success required, not just good-faith effort); 3) builder's remedy—trial court could allow project to proceed even if municipality said no.

[C]  Other Exclusionary Zoning Techniques


Minimum lot size/floor space requirements, bans on manufactured housing, can produce same exclusionary effect as an outright prohibition on multi-family housing.  By increasing cost of housing, they price low-income families out of the community.  Minimum lot size is usually upheld, but not always minimum floor space.  Manufactured housing bans are changing.

§ 38.05  Aesthetic Zoning


[A]  The Issue


Does police power permit municipalities to regulate aesthetics?  By 1980, majority of American courts held that aesthetics alone was an appropriate governmental purpose.  Generally, municipalities are empowered to regulate billboards, junkyards, and other unsightly uses based on aesthetic considerations alone.  Face challenges under 1st Am freedom of speech though.

[B]  Structures


[C]  Signs

§ 38.06  Growth Control and Zoning

Growth control ordinances are generally upheld against due process and equal protection attacks.  Towns may not be able to build up their infrastructure necessary to continue rates of development.  But see Lucas v. SC  Coastal Council: a state statute that effectively prevented any development or other beneficial use of two residential lots was a compensable taking, absent proof that background principles of property and nuisance law justified the ban.
Chapter 39  Eminent Domain

§ 39.01  Eminent Domain in Context

Governments have the inherent power to take private property for public use over the owner's objection, through a process known as eminent domain or condemnation.  Attempts to extend eminent domain power to new arenas—urban renewal, land distribution, and commercial development—have been controversial.

§ 39.02  The Takings Clause of the Fifth Amendment: "Nor Shall Private Property Be Taken for Public Use, Without Just Compensation"


[A]  Scope of the Takings Clause


Framers viewed this power as essential/assumed element of sovereignty, so the Constitution restricts eminent domain.  Takings Clause only applies when private property is taken.  The Government 1) may take private property only for public use, and 2) must pay just compensation to the owner.


[B]  Origin of the Takings Clause



Madison's writings suggest that the Takings Clause was intended to serve broader economic and political goals.  It would protect large property owners against government-mandated redistribution of wealth and other arbitrary actions.  Ownership of property as fundamental to freedom; by protecting private property, the Takings Clause would help to safeguard democracy.


[C]  Modern Rationale for the Takings Clause



One of the principal purposes is "to bar Government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole."  Provides a check on arbitrary government action, and ensures that all citizens bear their fair share of public burdens.


§ 39.03  "Nor Shall Private Property…"

Any type of private property may be acquired through eminent domain.


§ 39.04  "…Be Taken…"
Any permanent physical occupation of property authorized by government is deemed a compensable taking.  See Loretto v. Teleprompter Manhattan CATV Corp.

§ 39.05  "…For Public Use…"

[A]  The Problem of Defining "Public Use"


Implies that condemnation permitted only if affected land will be physically used/occupied by members of the public.  Proved unduly restrictive as government undertook new and expanded functions, like housing development and urban renewal.

[B]  The Public Purpose Test

[1]  Shift to a New Standard

Under the public purpose test, public use is defined by the purpose underlying the government action.  As long as property is taken for a legitimate public purpose (within scope of government's police power), the public use requirement is satisfied.
[2]  Berman v. Parker
If government has the right to exercise the police power for a particular public purpose, then it has the right to condemn property as well.  Justice Douglas suggested that the scope of govt's eminent domain power was coextensive with police power.
[3]  Hawaii Housing Authority v. Midkiff
Fee simple ownership of private land in HI was highly concentrated in a few owners.  Residents could lease easily but not purchase title.  HI legislature authorized tenants to petition a state agency to condemn these properties and then resell to tenants.  Justice O'Connor said the public use standard was coterminous with the scope of police power.  Even though the state of Hawaii had never held possession of the lands condemned, was ok—SC erased any lingering trace of the "physical use" test.  Public use is now defined by the purpose underlying the govt action, not by identity of the land user.  Condemnation decisions reviewed under "rational basis" standard.  A court may only inquire whether the decision is rationally related to a conceivable public purpose.  
[4]  Significant State Court Decisions



Poletown Neighborhood Council v. City of Detroit—demonstrates broad interpretation that state courts had already given to the public purpose test.  Detroit could condemn homes in an ordinary residential neighborhood and then transfer land to GM to build a factory.  Taking served a public purpose because would benefit public by providing employment and revitalizing economic base of community.  Private benefit to GM was incidental.  But cf. Wayne County—SC of Michigan rejects Poletown, saying sufficient public use will be found in the following categories: 



1) enterprise generating public benefits whose existence requires consolidation of land that only govt can provide, like railroads and highways, 2) land taken via condemnation if given to entity that remains accountable to party (like public ownership), 3) land condemned on factual basis of independent public significance (can transfer to private party after independent test satisfied).  Narrower interpretation of public use than Poletown.
[C]  Reflections on the Public Use Standard
Public use clause has little impact as an independent restriction on government action.  See, e.g., Kelo v. City of New London (private development that was not open to general public or for purpose of a particular class of individuals seen as satisfying standard of public use because area was sufficiently distressed and development would provide economic rejuvenation).
§ 39.06  "…Without Just Compensation"

[A]  Defining "Just Compensation"


[1]  The Fair Market Value Standard
"Fair market value" means the amount that a willing buyer would pay in cash to a willing seller.  Goal is to put owner in as good a position as if the property had not been taken but voluntarily sold on the open market.


[2]  Impact of Owner's Sentimental Attachment or Special Need


Fair market value is measured only by the market, does not take into account sentimental/subjective value.  Does not necessarily compensate owner for the full economic value of the land (if it would cost a lot of money to rebuild complying with new regulations, for example).  Fair market value doesn't include the special value of property to owner arising from its adaptability to a particular need.

[B]  Future Land Uses

As a general rule, property must be valued at the highest and best use for which it could be adapted, not merely its existing use.  But the potential future use must be reasonably probable.  Consider 1) physical condition of the land, 2) current and reasonably probable future zoning, 3) market demand for particular future use.  

[C]  Goodwill


[D]  Partial Takings

§ 39.07  Eminent Domain Procedure
Chapter 40  Land Use Regulation and the Takings Clause
§ 40.01  The Takings Problem

SC's takings tests involve three core variables: 1) economic impact of the government action on the owner, 2) nature of the public interest underlying the government action, 3) whether the government action involves physical intrusion or merely regulation.  "Government could hardly go on if to some extent values incident to property could not be diminished without paying for every such change in the general law."  Challenges under the Takings Clause are NOT barred where title is acquired after land-use ordinance is promulgated, otherwise state would effectively be allowed to put expiration date on the Takings Clause.  See Palazzolo v. Rhode Island.
§ 40.02  The Foundation Era of Regulatory Takings: 1776-1922


[A]  Original Intent and the Takings Clause



Originally intended to apply only if government physically seized or occupied property.

[B]  Early Decisions



[1]  The "Nuisance" or "Noxious Use" Exception



If govt used its police power to regulate a nuisance or other harm to the public caused by the use of land, the affected landowner wasn't entitled to compensation under the Takings Clause.  See Hadacheck v. Sebastian: brick factory was in undeveloped area outside of LA, later became residential, city prohibited brick manufacturing in the region and reduced his land from $800K to $60K, Court said was within police power to regulate offensive effects of factory, thereby protecting health and comfort of the community.  His financial loss was seen as irrelevant: "There must be progress, and if in its march private interests are in the way, they must yield to the good of the community."  Bottom line: police power regulation that prevents harm to the public is not a taking.


[2]  "Reciprocity of Advantage"


A regulation was justified when the burdens it imposed on landowners were offset by the benefits it conferred on them.
§ 40.03  The Pennsylvania Coal Co. v. Mahon Revolution and Its Aftermath: 1922-1978


[A]  Birth of the Regulatory Takings Doctrine


Pennsylvania Coal Co. v. Mahon: Court struck down a state statute as unconstitutional under the Takings Clause, establishing the rule that mere regulation could be a taking.

[B]  Facts of Pennsylvania Coal

Penn Coal Co. conveyed a parcel of land to P's predecessor in title, but reserved the right to remove all the coal under the land surface.  Then the state adopted a statute that prohibited the mining of coal under residential areas that would cause the subsidence of any dwelling.  Mahons sought an injunction pursuant to this statute.

[C]  Holmes's Majority Opinion


Said that the statute was a taking of the coal company's property rights and that the statute went "too far."  Looked at the "extent of the diminution," the extent to which the regulation diminished the fair market value of the property.  Penn law divided subsurface rights into two separate estates: 1) mineral estate, 2) support estate.  Holmes said the extent of the taking was "great" because the statute took the coal company's entire support estate.  Also looked at the extent of public interest served by the statute.  Damage only to a single private house, Ps knowingly purchased the surface rights only, statute was not necessary to protect the P's personal safety, and P's position did not create "a public interest sufficient to warrant so extensive a destruction of the defendant's constitutionally protected rights."  Because the statute made it illegal to mine the pillars of coal that supported the surface, this had "very nearly the same effect for constitutional purposes as appropriating" the coal.

[D]  Brandeis's Dissenting Opinion

Thought was totally controlled by Hadacheck—a "restriction imposed to protect the public health, safety or morals from dangers threatened is not a taking."  Argued that the relevant "property" to apply the "dimunition in value" test to was not just the pillars but the whole property owned by the coal company, so the dimunition in value could only be determined by comparing the "value of the coal kept in place" with the "value of the whole property."  This approach has prevailed in later decisions.

[E]  Aftermath of Pennsylvania Coal

Some scholars argued that Holmes used a balancing test, comparing the extent of the public interest with the extent of dimunition.  Regulations enacted to prevent harm to the public were deemed valid under the police power, while regulations enacted to benefit the public might presumably require compensation under the Takings Clause—aka the harm-benefit test.  But the test was weak because almost anything could either prevent a harm or confer a benefit, depending on how you look at it.

§ 40.04  Overview of the Modern Era in Regulatory Takings: 1978-Present


[A]  Current Takings Tests



3 relevant factors to balancing gests for takings: 



1)  economic impact of the regulation on the claimant, 



2)  the extent to which the regulation interferes with the claimant's distinct investment-backed expectations, and 



3)  the character of the governmental action.  



Plus there are 3 bright-line rules now for finding a taking, to supplement Penn Central:



1)  permanent physical occupation of land (Loretto)



2)  loss of all economically beneficial or productive use of land, unless justified by background principles of property of nuisance law


3)  if government demands an exaction that either lacks an essential nexus with a legitimate state interest or lacks rough proportionality to the impacts of the proposed project (Nollan v. California Coastal Commission—Dolan v. City of Tigard)

[B]  Defining the Relevant "Property"
Any permanent physical occupation of land authorized by government is a taking.  But when the government action is mere regulation—without any physical occupation—the "whole parcel" is considered.
§ 40.05  Basic Modern Standard for Regulatory Taking: Penn Central Transportation Co. v. New York City (1978)


[A]  Penn Central in Context


[B]  Facts of Penn Central


GCT was designated a "landmark."  Under the landmarks law, any change in the exterior architectural features of a landmark, or construction of any exterior improvement on its site, required advance approval from a city commission.  The owners of the terminal property leased the airspace above the terminal to UGP Properties for 50 years.  UGP wanted to build an office building in the airspace which required commission approval.  Commission rejected both the initial proposal and the revised proposal.  Penn Central and UGP filed suit, alleging that the application of the landmarks law to the property was a taking: 1) total taking of property rights in the airspace, 2) substantially diminished the value of the land as a whole in order to confer the benefits of landmark preservation on the public.

[C]  The Penn Central Balancing Test



SC held that no taking had occurred.  Court considered the impact of the law on "rights in the parcel as a whole—here, the city tax block designated as the 'landmark site,' not merely its impact on the airspace rights.  Clearly repudiated SC's suggestion in Penn Coal.  Brennan created a new multi-factor balancing test for determining when a regulation constituted a taking: 1) economic impact of the regulation on the claimant, 2) extent to which the regulation has interfered with distinct investment-backed expectations, and 3) the character of the government action.  Applying this test, Brennan found: 1) the economic impact on Ps was not severe, 2) did not interfere with Penn Central's primary investment-backed expectation, which was operating the terminal as it had been used for the last 65 years, 3) law was reasonably related to the promotion of the general welfare, not a physical invasion by the government.  

[D]  Exploring the Penn Central Factors



[1]  "Economic Impact of the Regulation on the Claimant"
Most important factor is this one.  BUT it is not a taking if the regulation is "reasonably related to the promotion of the general welfare," even if there is significant "dimunition in property value."  See Hadacheck, Village of Euclid, but compare Lucas.  Also, look at whether the regulation prevents the owner from obtaining a "reasonable return" from the land.


[2]  "Extent to Which the Regulation Has Interfered with Distinct Investment-Backed Expectations"



In most instances, the buyer who purchases land already devoted to a legally-permitted use has a reasonable investment-backed expectation that the use will continue, because most places are already zoned.  


[3]  "Character of the Governmental Action"


A taking is more likely to be found if the govt interference is a "physical invasion…than when interference arises from some public program adjusting the benefits and burdens of economic life to promote the common good."  In Penn Central, this factor seems to mean that a regulation that is reasonably related to the public health, safety, or welfare is not a taking even if it substantially diminishes the value of the affected land.  But SC clearly backs away from this broad interpretation in later cases.  

[E]  Aftermath of Penn Central

§ 40.06  Special Rule for Permanent Physical Occupations: Loretto v. Teleprompter Manhattan CATV Corp. (1982)


[A]  A "Bright Line" Rule



In Loretto, SC established an exception to Penn Central approach—a bright-line rule—any "permanent physical occupation authorized by government is a taking without regard to the public interests that it may serve."  Only applies to physical takings.

[B]  Facts of Loretto


Loretto purchased apt building in 1971, unaware that the crossover cable line existed.  In 1973, NY enacted a statute that authorized cable companies to install cables and related facilities on residential rental property without the landlord's consent and provided that the landlord would receive a "reasonable" payment in return (in this case $1).  

[C]  The Loretto Test


Court held that any "permanent physical occupation" is a taking, regardless of "whether the action achieves an important public benefit or has only minimal economic impact on the owner."  Although the extent of occupation was small, this was relevant only in assessing the amount of compensation due for the taking.  Court distinguished between a "permanent physical occupation" and a mere "temporary invasion."  Dissent points out it's often difficult to distinguish between the two.  Temporary invasion is much smaller interference, does not wholly eliminate owner's right to use, or exclude others from the land.  If government compels a landowner to provide a non-exclusive easement for public access, can be considered a "permanent physical occupation," see Nollan v. Calif. Coastal Comm'n.  Thus, Penn Central balancing test applies to "cases of physical invasion short of permanent appropriation."

[D]  Reflections on Loretto


Should the rule apply to teeny occupations, like mailboxes?  Is there a difference between the state installing mailboxes and the state requiring landlords to install mailboxes?
§ 40.07  Special Rule for Loss of All Economically Beneficial or Productive Use: Lucas v. South Carolina Coastal Council (1992)

[A]  A "Bright Line" Rule?



A taking will always be found if regulation eliminates "all economically beneficial or productive use of land," unless the regulation is justified under background principles of property or nuisance law.

[B]  Facts of Lucas


Two years after Lucas's purchase, SC adopted a more comprehensive statute to preserve its shoreline and beaches, which prohibited all construction along a long stretch of shoreline, including both of Lucas's lots.


[C]  The Lucas Test


Scalia carved out a special exception to the Penn Central standard and said there were two categories where a taking could be found without a fact-specific inquiry: a) "regulations that compel the property owner to suffer a physical 'invasion' of his property" and b) regulations that deny "all economically beneficial or productive use of land."


[D]  Exploring the Lucas Factors




[1]  Loss of "All Economically Beneficial or Productive Use of Land"
This case was clear—the construction ban rendered the lots totally valueless.  Test concerns whether the land can be used in a manner that is economically beneficial or productive, which is not clear.  Does not mandate a profitable use, and the Court noted its rule would apply only in "relatively rare situations."



[2]  Unless Justified by "Background Principles of the State's Law of Property and Nuisance"
Having established a new "categorical" rule, the Court immediately proceeded to create a huge exception.  Scalia first condemned the harm-benefit test as unworkable, and then revived the Hadacheck exception in modified form.  In order to avoid takings liability, the government must now show that the prohibited use would violate the "background principles of the State's law of property and nuisance," which seem to encompass all aspects of the state's property law.  Court implies only case law is relevant, and suggests that the restriction must be a "pre-existing limitation" on the owner's title.  Regulation that eliminates all economically valuable use after an owner buys his or her land has an extraordinarily severe impact on the owner.  Therefore can only be justified if it exists when owner acquires title.


[E]  Significance of Lucas
Tends to be interpreted narrowly—must eliminate ALL economically beneficial or productive use.  Majority opinion suggests that a 95% dimunition in market value might constitute a "categorical" taking under the Lucas test.  Re-opens the "conceptual severance" debate, i.e., if a regulation forces a developer to leave 90% of a parcel in its natural condition, is unclear whether it would be classified as deprived of all economically beneficial use or mere diminution in value.  

§ 40.08  Special Rule for Exactions: The Nollan-Dolan Duo (1987/1994)


[A]  The Problem of Exactions


An exaction is a requirement that the developer provide specified land, improvements, payments, or other benefits to the public to help offset the impacts of the project.  Shift the financial burden of accommodating new development from local govt to the private developer, thereby avoiding the need for additional taxes or other public revenues.  Developer can presumably pass on these costs to future residents of the project by increasing the sales price of the homes.  

[B]  Nollan v. California Coastal Commission: An "Essential Nexus" Test (1987)


State coastal commission granted the Nollans' permit application, but required them to grant an easement that allowed the public to cross the portion of their lot on the ocean side of the seawall.  The Nollans said it was a taking.  Scalia said if the Nollans had never applied for a permit, the state couldn't force them to provide an easement for public use w/o just compensation.  That would be the equivalent of a permanent physical taking.  Scalia said that a regulation substantially advances a state interest only if there is an "essential nexus" between an exaction and a state interest that the exaction is intended to serve.  State claimed that there were three state interests to support the easement: 1) protecting the public's ability to see the beach, 2) helping the public overcome a "psychological barrier" to using the beach, and 3) avoiding beach congestion.  Scalia found there was no relationship between the easement and these state interests, because the easement would not prevent or mitigate the problems—it merely provided easier travel for people who were already walking on the beach and therefore already had an unimpaired view of the beach.  Therefore, there was no "essential nexus."

[C]  Dolan v. City of Tigard:  The "Rough Proportionality Test (1994)


Dolan wanted to double the size of her store and make a bigger parking lot.  City granted her application, but made two conditions: 1) had to dedicate part of the land to the floodplain, and 2) had to allow bike path.  CJ Rehnquist found no essential nexus.  Concluded that the 5th Am required "rough proportionality:" required dedication must be related both in nature and extent to the impact of the proposed development.  Shifts the burden of proof to the govt.  There was no evidence of adequate relation between bike path and easing traffic flow—just showed that the path "could" offset some of the traffic, not that it "would."  

[D]  Aftermath of Nollan-Dolan


An exaction must satisfy two separate tests:
1) there must be an "essential nexus" between the exaction and a legitimate state interest that it serves, and

2) the exaction must be "roughly proportional" to the nature and extent of the project's impact.  Rough proportionality has not been extended beyond the special context of exactions.
§ 40.09  Remedies for Regulatory Takings


[A]  First English Evangelical Lutheran Church v. County of Los Angeles


Under this case, the successful P always receives compensation for the "temporary taking" of property at least for the period between the date the regulation first adversely affected the land and the date of judgment.  If the govt elects to keep the regulation in place, owner is entitled to compensation for a permanent taking.

[B]  Measure of Damages for Permanent Taking


Fair market value, plus interest.

[C]  Measure of Damages for Temporary Taking
Measure of damages for a temporary taking is the fair market value of the use of the property during the takings period.  In this situation, most courts determine the difference in the value of the land with and without the regulation in place, and then compute damages based on this differential. 
PROPERTY RULES V. LIABILITY RULES
Property rules—injunction.  Liability rules—damages.  How do courts decide which rules to implement?  
Remedies (i.e., nuisance, implied easements, adverse possession)
1) Ex post perspective.  Think about negotiation.  First, what happens the following day, after an injunction is issued (or not issued)?  The party that lost is going to try to negotiate with the other party.  The party that has the entitlement and is protected by the property rule has a lot of power.  The court is setting an “objective price” on the entitlement; landowner can’t sit and tell the factory (which has been enjoined) that s/he doesn’t care about the harm to the factory, can list any price s/he wants to let the factory operate.  By setting damages (liability rules), court eliminates the bargaining power of both parties.  Often if there are too many individuals on both sides and there is a fear that there will be free-riders, people think court should set damages.  Property rules because of their rigidity gives tremendous bargaining power to the owner.  The only person A can negotiate with is B.  And B will say, I can make a buck off of that, so can charge A close to the price of tearing down the garage and rebuilding it.  When we change ownership, the bargaining power switches.  But if liability rules are in place, the court can set the price for them.  Instead of saying owner gets to set price and determine money, apply liability rules and then the court would set the price.  If property rules are in place, then have to negotiate with the owner, generally with money.  Spur case—feedlot.  Property rule—give permission to property owner to put subjective value on property and ask for as much as s/he wants and court will not interfere.  All the property owners can release the covenant and then you can develop however you want when you buy the land.  

2) Ex ante perspective.  What incentives are there for corporations/factories?  You will be more careful not to create nuisances if the court is more likely to issue an injunction (property rule).  However, other side is that the court can’t evaluate the value of a house to the landowner/family.  The owner cannot say don’t trespass after the adverse possession period has passed, but owner can get damages.  Doesn’t change ownership (until get to court and quiet title), but it does change the way we protect our land.  The advantage to this is eliminating the disparity in bargaining power.  Forced sale/purchase when the court requires A to buy from B or sometimes B to sell to A because there was a good-faith mistake.  Shift from protection through property rules to protection through liability rules as an alternative.  
Adverse Possession
The entitlement of the original owner is protected by property rule up until the statute of limitations/adverse possession has run, then the entitlement of the adverse possessor is protected by the property rule, and entitlement of original owner is protected only by liability rule, not property rule.  
Best solution to determining which type of rule to use:
Giving entitlement to homeowner but saying that majority wants something else or social utility is higher we will recognize your property rule but employ a liability rule.  That’s probably the most socially efficient.

RESTATEMENT
Nuisance
Balancing of utilities (not adopted by courts, expressly rejected by the Jost threshold test).  Balance the utility of the actor accused of creating the nuisance with the nuisance created.  Defines unreasonable as the gravity of the harm outweighing the social utility.  Pareto criterion.  Benefit v. harm.
Equitable Servitudes and Real Covenants
Wants to combine them both into one category: servitudes.  Hates privity.  Wants to abolish horizontal AND strict vertical privity, but courts still use them.  Allows for changed conditions doctrine to terminate covenants.
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