Property Outline

Property rights concern relations among people regarding control of valued resources. 

I. Introduction to the Class
A. We will continue to see two people having competing claims to property. Get in the habit in thinking of remedies first before you look at rights. Know exactly what your client wants. We look at ways of acquiring rights then different aspect of property rights: (1) possession; (2) use; (3) enjoyment

B. Default Provisions: We will start will default provisions: in the absence of contractual right: What do you get? Against whom are you asserting these rights? 

C. Outline of Property for the Semester: (1) Action for trespass: How do keep the next door neighbors kids off your lawn; (2) Nuisance: not physically interfering with your property; (3) Then we move to constitutional law relating to government takings; (4) Then we move to contracts where we will stay for the rest of the term. Things like the parole evidence rule; (5) Then we move onto possession and how you slice it up; (6) Co-holders ( co-tenancy relationship. The slicing up of property that landlord-tenant represents.  

II. Introduction to Property Law 

-When do we call something “property,” and what does it mean?

A. Case File 17= Whether Dougley would have a claim under the violation of his property rights or misappropriation where Austin has written a case book with 65 of the same 68 cases and was once in Douglay’s class? What does he want? Damages, injunction. 

(1) INS v. AP

F: The AP collects information from their affiliates or people they have hired. AP can shut down its information gathering in Europe and stay in business. INS couldn’t get the news except from the AP wire because they supported the Germans in world war and French/British refused them access to the cable across the ocean. INS has been reading the wire reports AP has and putting them in their newspapers. 

I: News actual property. 

H: Court says that the assemblage of the news is the APs by virtue of their work and we want to reward their effort. Holmes, in dissent, is suspicious about calling it a property right. AP can protect itself by contracts (no giving advance notice of the news) and sue INS over inducement to breach contract. Holmes says no there is nothing original about it. Holmes does think there is something wrong that INS is suggesting that its work created this and therefore, they should acknowledge that it came from AP. 

Note: Idea of labor value( moral merit. From an economic prospective, one of the things we come back to is what kinds of property rules help us produce things that have value and if AP doesn’t capture its profits it will cease to work on the activity. AP should have some incentives not to create news. 

(2) Cheney Bros v. Doris Silk Corp.

F: Design for seasonal dresses was ripped off.
H: Court here doesn’t think they have a right to create some type of property right. Certain things that are granted to the legislature to define what is the law. What the supreme court did in the INS v. AP was judicial activism. 

(3) Policy Behind AP & our problem

In our problem, it seems like Austin is misrepresenting Dougley’s work as his own. Might be able to get credit.  If you want money, you need to look at misappropriation. First thing is the labor theory of value. Someone is coming along as a freerider. We are worried about the production of resources if people are freeriders. Dudley is upset because Austin has copied the structure of Austin’s casebook. He is getting less royalties. The property is not all of the words on the page. The property is in the organization. Should it get protection at the level of credit? Or should we say that Austin converts it? What generates the right? Concern about the commercial production of news. We are worried that AP will not continue to do this if INS will continue to be a freerider. Cheney doesn’t follow it because of the first mover advantage and it is better be seen as the innovator (there is an advantage in fashion to be the original brand).  

From the consumer prospective, the fungibility of goods. If the good is not fungible, you will be likely to look at injunctive relief. 

Downey Case

F: Guy suggests Mr. Wiggles to jello for a slogan on a consumer response form. 

H: Criterion: The suggestion must be  New (something that people haven’t been using for a while) and Novel (non-obvious).  Here, it is not new or novel and therefore, there is no property right. There could have been if he were induced to rely detrimentally on the contract (believed that they would profit). The form is asking people to submit this. Is there anyway that they induced that? Value that comes out of my labor. 

Note: The only other piece of information about Dudley’s book of the Downey case is novelty. Obviousness( the names of the cases. The last thing is to be very skeptical about using the term property in contexts where you don’t know who is claiming it against who. 

III. How do you acquire legal rights to property? 
A. Possession 

(1) Competing claim to ownership or an asset

a. Popov v. Hayashi: scrambling for a baseball

(1) Popov=effect & interference; Hayashi=good faith & possession

(2) Hayashi says all the law cares about is clarity.  The court protects good faith attempts to secure things. 

(3) Contests matter depending on who the people were.  Control over a good is not described as the relationship btw person & the good. It is the relationship between competitors for the good. 
(4) The court recognizes the both people have equitably strong interests in the ball.
b. Eliffe (rights to underground resource)=you can not destroy yoru neighbor’s right to attempt capture

Popov v. Hayashi

F: Brawl to get Barry Bonds 73rd homerun record ball. Popov gets the ball and he is jumped on attacked & & then ball hit the glove & fell out because he was mauled by other people. He doesn’t maintain possession & Hayashi picks it up.  Now the fight is over who owns the ball.
H: One definition of possession is that you have to maintain control. That is Hayashi’s argument. If it is not incidental, the burden is the old law of capture, ownership depends on reducing it to your possession, you have to grab the wild animal/ lost box then you have ownership. What are the advantages of Hayashi’s rule? It is a brightline rule (administrability).  What does Popov think about that rule? Not fair. This is an incentive to exercise self-help. When we think about Popov’s claim, Hayashi’s strongest argument is if you choose a standard as opposed to a brightline rule, it imposes a high burden on court b/c Popov’s  rule is you get possession when you have an intent to possess and take substantial steps to get that possession. Popov has to prove he has a protectible property interest. The court proposes to adopt the middle road that Popov has a pre-possessory interest under his rule. In popov, we have both parties intending to possess the good. Somebody interferes with the opportunity to possess. The rule that comes out of Popov is they have the right to take it if they can get to it first, but they owe to each other including they can’t intentionally physically injure another. Here, they have equal rights to the ball, limited obligations to one another.  Hayashi wasn’t involved in harming Popov but if he was it would have been dispositive. Hayashi isn’t responsible for the actions of the third. Unjust enrichment( you don’t have to be unjust to be unjustly enriched. Someone is unjustly interfered with and they can’t get control and an innocent person gets control.
R: We want to know (1) extent to which someone took physical steps to reduce the abandoned object to control; (2) unjust interference kept them from getting control; (3) innocent person.

Eliff v. Texon Drilling Company 

F: Eliffs own a plot of land and their neighbors own a plot over a gas reservoir where they both have mineral rights but they have leased it to companies to get the minerals. Driscoll and the Eliffs get a share of rights to the minerals. Texon was drilling on the Driscoll’s property and the well catches on fire, craters, and destroyed Eliff’s well.  Eliffs want compensation/damages for the surface estate (cows/property)( they can collect for nuisance or trespass. There is a great deal of doubt about the mineral rights. 

I: Do the Eliff’s own the oil and gas in the reservoir? 

H: The trial court says that they had an exclusive right to the gas. The intermediate court says Texon wins. The Supreme Court says that Eliff was entitled to 50 percent of this gas. At one time the law of oil and gas was the law of natural animals (ferae naturale)( until it is on the surface in your possession then you had a property interest. The court starts out by talking about absolute ownership modified by capture (free use( who ever gets their hands on it gets it).  The rule is driven by concerns about the efficient production of the resources now. Texas Supreme Court gives us, Sic Utere rule meaning use your property rights so as not to abuse (or injure) the rights of your neighbors. Court says that it is not fair to destroy your neighbor’s rights to the oil/gas.  Your neighbors should have a fair opportunity (w/interference) and this logic brings it back from the free use/capture side of the equation.

R: People have the right to a fair & unfettered right to pursue a good, but you cannot abuse or destroy of your neighbor’s rights to get the oil.

Policy behind Eliff

Security_____________________________________________________________Free Use

The Spectrum: Absolute rule of security: we treat this oil as if it is coal; they have an absolute right to 50% of the oil (π’s wins). Absolute right of free use( you get to do what ever you want on your own property (Δ’s wins).

B. Adverse Possession 

Default Rule: Writing (deed) required to transfer property interests. Adverse possession modifies the default presumption allowing possession to be taken without writing through squatting over the statutory period (adverse possession).

Rationale:

1. Elements of Adverse Possession

(1) Actual: Were they using the land as an actual/reasonable average owner would have used it?; Would the titleholder look at it and say this was a person who was actually using it?

(2) Continuous: Was their possession on-going?

a. Look at the character of the land b/c rural land requires fewer structures to show possession. See reindeer pen in Nome 2000

(3) Exclusive: Were they only ones in possession of the land?

(4) Open & Notorious (notice): Was there use & possession of the land so well known that the true owner should have had notice?

(5) Hostile: Did they have permission? With permission, there is no hostility & no claim.

(6) Statutory length (10 years in Nome 2000)


a. May use tacking to meet the statutory requirements

*Adverse possession is an affirmative defense in a trespass action
2. Exceptions

(1) No adverse possession of government land

(2) Color of Title: If you get a defective deed and operate like you own the land, the SOL is shorter.

a. HYPO CT: Assume that there was grant 15 years ago, it describes this full set of property. We clear half the land but we have never done much with the other half of the property. But, the person who gave us this deed didn’t own the property. Color of Title is a little exception. If adverse possession was conducted under a defective deed, even though title is defective you may get the entire space conveyed in this title (even if you only used part). Usually a couple of add on elements like paying tax and the statute of limitations is much shorter (AK- 7yrs CT versus 10yrs AP). When you get property by AP, the property is burdened by all that possession. As AP, you don’t get released from the original owners liability.

Nome 2000 v. Fagerstrom

F: Fagerstroms built a cabin in 1978 and until 1987 so the argument is about 1977 summer. What we want to know is what happened in the summer of 1977 so they can establish the 10-year statutory requirement for adverse possession.
H: The question in the background is how the reasonable average owner would make use of the property. Here, we have the mineral company and the Fagerstroms who are different types of owners.  The court here decided average users are occasional ones like the Fagerstroms. (1) Open and Notorious:  Mineral get the sense of someone coming back again so we have they have notice with reindeer pen and fish rack and outhouse. The court says this is how an occasional person would use it; (2) Hostile: no permission; (3) Exclusive: It is only the Fagerstroms; (4) Actual: They are using it in the way seasonal users would have used it; (5) Continuous: Fagerstrom’s don’t have continuous occupancy because they would only be there in the summer though the fish rack and reindeer pen would have been there. The big step is that if average owners only use it seasonally then the court considers seasonal activity to be enough.

Note: The policy behind adverse possession is not to remove people who put down roots (tame the wilderness) and we let people exploit land that is not being used. Owners have an obligation to police their property . We will punish Nome for not being pro-active and giving the Fagerstrom’s permission to be on the land in the summer to the land 1982.
HYPO: We are law firm in Anchorage Alaska. Our client is a community association with an urban garden on an abandoned lot. Beginning in mid-April, we put baby pools on the ground and we grow all kinds of things, but we can’t plant in the dirt. Entire community comes and use this and we supply the pools and the dirt. We have been doing this for eight years (1997-2005). In the winter, they leave the baby pools stacked in the corner and they have a plastic shed in one of the corners (its plastic). The lot is 100 feet by something and there is a lot of trash in that corner. Also they allow people to sell Christmas trees on the land in the winter. Though another community association did the same thing btw 1994 and 1997. In Summer 2004, the property was sold to Nome 2000 who wants to put an office building there and our clients want to continue to have their garden. Can we raise a claim of Adverse Possession? (1) We get to add possession by a predecessor to meet the 10-year requirement; (2) Open and Notorious: People on the property and stuff there even in the winter, but more difficult than Nome because it is not as much stuff; (3) Continuous: the stuff left there is right on the line; (4) Exclusivity: using it as an owner that shares the property during the winter and it doesn’t negate your claim, but may call into question whether it is continuous; (5) Hostile: nobody seems to be aware of any permission; (6) Actual: on the one hand, they have actually been using it for a garden, but is this how an average user would use it because urban block in anchorage is not seasonal in its usage. This is also about notice. When it is inconsistent use with the surrounding use, it is harder to pull off.  
HYPO2: 8 years into the AP by the community center, One Saturday, a wrecking company has put all of its heavy equipment there. If the construction company doesn’t have the legal title, then how do you get them off? Rights in property is not abstract, it is relative. Btw the two, who has the superior, claim? Ordinarily, construction company will not be able to defend on the community center doesn’t own it because the community center is in peaceable possession that the construction company interfered with. When no party has title look for who has the superior claim.

C. Proscriptive Easements

1. Elements are the same as adverse possession except the individual must show “use” as opposed to possession (no exclusive use element). 
2.  No negative prescriptive easements (owner is prohibited from engaging in certain activities) in the United States See Fountainebleau v. Forty-Five Twenty-Five, Inc. 
3.  The Public cannot gain a prescriptive easement
a. You might own the beach in front of your house that the public uses however you haven’t complained. It is tough for people to prove that they individually been out their everyday so public can’t get prescriptive easements. Some states have opened up private beaches to the public where the public has used them. But public in general can’t get AP or PE.

b. Exception =Implied Permission

(1) Example: Safeway and another store have been across from each other for 20 year and so all of Store X’s customers use Safeway’s parking lot. Safeway posts a guard because they are tired of it and Store X bring suit for a prescriptive easement on behalf of their customers b/c Safeway never objected. Is this an adverse use by X through its customers? No, Safeway gave permission because they thought the people who went to store X would possibly be customers of Safeway in a business context and therefore, parking lot is impliedly open to the public.  

Community Feedstar v. Northeastern Culvert Corp.

F: Feedstore has their mill on the edge of the property and there is a gravel area on the north part of the property mostly in their neighbor’s property that they have used to let cars turn around in when they come to make pick ups and deliveries. The neighbors erected a barrier when they found out they owned the land. Community feed is not happy.
H: Community Feedstore is arguing for prescriptive easement because they were using it like somebody who was using a right way instead of how the true owner would use it. Northeast argues that they weren’t using a definite area because what we are talking about is seizing property in the hands of a titleholder and we are taking it away, so we will require a path of their use. They had a shot at winning this case. One possibility is the idea of implied permission. The problem is this is not public use because it is only used by Community Feed store. 

D. Adverse Possession of Personal Property (when the clock starts to run on stolen personal property)

1. Discovery Rule (NJ Rule): Requires individual to exercise due diligence in locating their property and the clock starts to run when you learn that the property was held by X or reasonably should have known. 

a. Example: Georgia O’Keeffe knew that the painting were stolen but not where they were until 6 years later.

2. Demand Rule (NY rule): The SOL doesn’t run until you actually assert your claim against the possessor (until you demand it back & they refuse). There is no requirement to look for the painting.

a. Exception=Doctrine of Latches=punish the personal w/bad faith

b. Example: Suppose that the Met sits back and waits to see what happens and the Met finds out that a small gallery has just gotten the Chagall. So the new gallery spends 9 months assembling other paintings based on the Chagall, the morning of the opening the Met sends them a notice of replevin( apply latches the party making the claim is doing so in bad faith

E. Relativity of Title UCC § 2-403(1)-(3) (multiple contestants for ownership of a good)

-Voidable Title=True owner has a claim against subsequent possessor but not good faith purchasers. 

(1) A person with voidable title has the power to transfer a good title to a good faith purchaser even though:

a. The transferor was deceived about the purchaser’s identity. 

1) In Rudiger Ranches, the court allows someone pretending to be a trader to pass good title even though the trader obtained the goods through fraud.

b. The original purchase was made with a bad check and the good was voluntarily delivered upon receipt of the bad check See Cassidy lunchbox hypo in Red Ryder

1) Rationale=If you treat something as a good for market then you are fully compensated with money damages. You cannot recover from a good faith purchaser once the good is place in the stream of commerce.

2) You can still sometimes get the person who the voidable title passes to especially if they are not a good faith purchaser like Butrum in Red Ryder because they did not follow industry standards or had some other reason to know the transaction was suspicious. See also Rudiger Ranches (the American ranch is not a good faith purchaser because they knew the “trader” wasn’t following industry standards).

c. The transaction was a “cash sale”

d. Delivery was procured through larcenous fraud

(2) Entrusting of possession of goods to a merchant who deals in goods of the kind allows him to transfer the good in ordinary course of business.

a. Rationale=LCA; Later buyers should be able to trust that a merchant didn’t steal the goods that he was selling.

b. It must be someone who deals in that type of goods. For example, Butrum buys from the owner of a western memorabilia store.

(3) Entrusting= the voluntary delivery and acquiescence regardless of fraud

a. Default= If you buy stolen property you have no right to resist the claim of the true owner because a thief never obtains voidable title. You only get the title you See Underhill Coal.

1) For example, in Underhill Coal, the thief could not transfer voidable title for the timber because it was never delivered to him.

b. Entrusting to a merchant modifies the default rule 

c. There is an absolute right to reclaim lost property (unintentionally separated from its owner). 

1) Markland: the silver spoons that were placed in the Goodwill donation were recoverable because they were lost property and could not be transferred. 

2) Exception= A lost good may be transferred if it is wholly integrated with the transferred item. 

(4) Transformation

a. If a good has been completely transformed substantially making tracing it impossible, then it may not be recoverable. (this is the strongest claim) You may get the value of the raw materials.

1) Person who made the transformation must have been a good faith purchaser

2) In Wetherbee, a good faith purchaser makes stolen timber into barrels and the courts holds that it cannot be traced because of the radical transformation. But, it must be a complete transformation of the good not an increase in value like Klaxon finding the letter from the designer. 

3) It is not enough to be a simple increase in value, but interesting cases are where the raw material becomes more label

a. If you decrease the value, they would get the value of the raw materials.

Red Ryder Problem HYPO

Our client went to Antiques road show & a guy she thought as the appraiser offered to buy her Cassidy lunchbox & purchased it with a bad check. Then, he stole her other lunchbox -the Red Ryder lunchbox. After the show, someone from a Website purchased the lunchboxes.

(1) C: C----( Dufe----(Klaxon----( B

Does Buttram have good title to Cassidy lunchbox? If Klaxon had voidable title, then Buttram can has good title. No question that title is transferred even if you gave a check that bounced or the delivery was procured by fraud then there was voidable title. What about the autographed picture? She didn’t know that she was giving it up and therefore, she didn’t intend to give up possession. (Markland case). Is this any different than Markland? You can’t transfer anything you do not know you have.  There is a question as to whether this item is or is not integrated? It is a picture signed by one of the people in the lunchbox. But under Carr, all we look at is her intention. Court would probably say she lost it and therefore, she can recover the good (picture). She can look up the chain for money damages from Klaxon (b/c if it was lost Klaxon doesn’t have good title). Klaxon was a finder of lost goods so he had to find the true owner. 

(2) RR: C( Dufe( Klaxon( Butrum

The first thing we have to do is figure out the relationship between Charlene and Dufe.  We could call it a straight theft and Charlene gets it back. We could call Dufe a merchant that she entrusted it to him. Then, she may only be able to get damages from Klaxon. 

(3) RR: Letter from designer of Red Ryder Lunchbox 

Assume Charlene did not entrust the box (it was stolen), does the letter make any difference? B/c Klaxon tracked down the boxes designer. They didn’t know the value until they got the letter and this is scare and it takes the value from 3,000 to 15,000. Can Charlene trace the good? Maybe, Wetherbee limits tracing because they have physically transformed the good (you have to show that it is a different good altogether). It gives a windfall to Charlene because she has the benefit of Klaxon’s labor. It seems that Klaxon has been wronged because he is left holding the bag. He will have to pay the purchase price back to butrum. We have reason to believe that Klaxon knew something about Dufe. If you claim transformation, the goods have to be so transformed that tracing them into the object is impossible.

Page 102-103 HYPO
Three roommates sign a lease together A, B, X. The lease has a no sub-let clause and they give C a sub-lease. They start fighting and they put C’s stuff on the street and D has moved in; in her place. C is in peaceable possession. Between C & D, C has the better claim. Then we go to the second layer, C & AB. They have the better claim to decide who can stay in the apartment. In the relationship btw C and AB, C entered into the lease based on detrimental reliance on AB’s word. It shows here that even though C doesn’t have the legal title, C’s claim looks pretty strong. We protect these kinds of informal transactions after balancing the effect that’ll have on future parties (most people aren’t aware of the laws available) and justice btw the parties at hand. [possibly should be deleted b/c has no relevance to anything]

F. Conveyancing: Delivery, Deeds, and Title Protection

(1) Delivery – gifts of personal property

a. Gift=Transfer of property without payment. 

(1) With gifts , the question is often was there a delivery like the case of the sister who was told the location of the deed in the desk drawer.


b. Under the common law, physical delivery was required

(1) Exception=A deed is a symbolic form of delivery (livery of seisen)

a) You can also show delivery by steps short of transfer of the deed like handing it to a third party, putting the deed in a safe deposit box. 

b) Sometimes courts will look at conduct that demonstrates intent. 

(2) Joint Checking Account w/right of survivorship:  AB are joint holders of the right of survivorship. A dies, B is the sole owner of the account. There may even be a will saying that equal shares to all of my children, but banks don’t want to ask if you are going to the Bahamas. The courts will look beyond the form.  

c. The gift/property must be accepted by the donee

(2) Warranties of Title

1. Present Covenants (breached before the sale)

a. Covenant of Seisen- promise that they own/hold the specific interest conveyed

b. Covenant of the Right to Convey- promise that the transferor has the power to grant the whole interest and denies adverse possession

(1) This is usually the same as seisen; however, if Nome 2000, had decided to sell its interest to the mining company and they have breached the covenant to convey b/c they don’t control the Faggerstrums.

c. Covenant against Encumbrances- There are no liens, tax liabilities, or easements on the property

2. Future Covenants (promises to aid in the future w/encumbrances)

a. General Warranty Deed- If there is a defect on the property, the grantor agrees to indemnify the buyer. This is a warranty against all title defects.

b. Special Warranty Deed- If the grantor caused the defect, they agree to indemnify the buyer.

c. Quit Claim Deed- There is no representation of the interest the grantee has in the property.

(1) However, this does not put somebody on notice of fraud See Sabo

(2) This usually occurs in estate sales where the person doesn’t know about title defects.

3. Remedies for Breach

a. Recovery is limited to Sale Price

(1) Therefore, relying on a warranty significantly under compensates.

b. Title Insurance protects buyers from all losses and has escalator clauses to help if defects arise in later years.

(3) Recording Acts

a. Default Rule= First in time is first in right. Whoever gets the interest first wins.

b. Exceptions= The Recording Acts modify the default rule and whoever meets their criterion will win. There are three types of recording acts:

(1) Race – Whoever gets to the courthouse first wins. 

(2) Notice—If the subsequent buyer has no notice and buys in good faith, then they prevail

a) Formal/Actual Notice-Actual knowledge of competing conveyances

b) Record Notice-A proper title search would have revealed competing conveyances. (constructive notice)

c) Inquiry Notice- Evidence on the property should have revealed to you that there was an earlier conveyance. Think Reindeer Pen. (Constructive Notice).

(3) Race-Notice—The subsequent buyer wins where he had no notice of conveyance  AND he recorded his interest first. 

c. Title Searches (How to do a title search) – done at closing

(1) You must go back and find the “root of title”, usually the U.S. Government/sovereign (the original grantor)

(2) To find the root of title, you look in the grantee index for the person who sold you the property (grantor): (1) to see if they own it; (2) to find out how they obtained title; (3) and then trace it back to the root of title.

(3) Then, to prove chain of title, you research the grantor index from the time the deed was first granted by the root title holder until the time the deed was conveyed to look for competing interests.

d. Problems with Recording Acts (and answers for review) 

-Step 1: Read the Statute; Step 2: Apply to Race, Notice, Race-Notice

(1) Problem #1 from Supplement

-Race- A wins b/c A records first

-Notice- B wins b/c he had no notice.

-Race/Notice- A wins b/c B didn’t record first 


(2) Problem #3 in the Supplement

-Race- Are the leaseholds at issue covered by the statute? Assume that they are, in a race jurisdiction, B prevails.

-Notice-Assuming leaseholds covered, A

-Race/Notice-Assuming leaseholds, B
     e.  Chain of Title Problems

(1) Default rule=whoever records properly first under race, notice, race-notice wins. 

(2) Exception=Interest recorded outside the chain of title

a. In Sabo, a title recorded before it was issued was outside the chain of title

b. The deed in Sabo was a “wild deed” recorded outside the chain of title and could not provide notice.

c. Rationale=LCA; This protects the later buyer not the earlier buyer who could have easily recorded within the chain title of title using due diligence.

d. quitclaim deeds are not notice of earlier conveyances. 

(3) If you have recorded outside the chain of title, it is important to get something in the chain and therefore, you can put in notice that there is a lawsuit that is pending & everyone who searches will find the lawsuit for a conflicting claim.

Sabo v. Horvath: Lowry sold his interest to two people. BLM recommends granting a patent and before he has the patent, Lowry conveys it under a quit-claim title to Horvath who records. In 1973, Lowry gets the actual patent & grants the interest to Sabo in 1973 under quitclaim. Horvath argues that his interest came first. Under a race or race-notice or notice, Horvath should prevail over Sabo. 

H: There is no doubt that Horvath took possession first and recorded first. Sabo wins because it is outside the chain of title and he couldn’t figure it out. The court doesn’t dispute that Horvath was entitled to the property as of 1973, but we are back in the general framework of looking at the fights between two people. We line their victims up and ask who had a better way to protect themselves against Lowry’s fraud? Had the Sabos done a title search there wasn’t anything for them to find. There is a procedure to file with the BLM the claim on Lowry’s title. 

R: Deeds recorded outside the chain of title are not valid even though they are recorded first. 

From estoppel by deed( Lowry had not transfer the title to Horvath when he got it. But, they were dealing with Sabo v. Horvath. 
f. Shelter Doctrine


(1) Shelter Doctrine only exists for notice and race-notice jurisdictions

(2) Doctrine allows a subsequent grantee with no notice of restrictions to convey interest to a third party who has notice.

a. Rationale=otherwise, the subsequent grantee loses most of the value of the protection granted him by the recording act. 

(3) Shelters the intermediate purchaser & those who purchase from them

Example: 

O (covenant for residential use)- A

O (FSA)-B(no notice of covenant)

B records

A records

B (FSA)- C (C has actual notice of O-A)

In standard analysis, this property should have only been used for residential purposes. B who had no notice & transfers to C who wants to build a restaurant. A v. C. 

(1)Race- Under Race, B recorded first and could have used it for whatever they wanted so C prevails.

(2)Notice- C buys the property with notice that O promised A that this property would not be used for commercial purposes. If we want to protect someone who receives this exception, the shelter doctrine is a necessary conclusion( anybody in A’s position can say I gave notice
[GO OVER PROBLEMS FOR CHAIN OF TITLE]

III. What are your default rights against private parties when you own property?

A. Trespass

(1) Core Property right is the right to exclude [Default Rule]. 

(2) Trespass= intentionally entering someone’s land without permission

(3) Exceptions to the Right to Exclude

a. Necessity: where life is in peril, there is no right to exclude. 

b. Consent: If there is consent, there can be no trespass claim. 

(1) However, one cannot depart from the scope of consent granted.

(2) Consent can be given unknowingly. For example, in Desnick, the clinic did not intend to let Nightline in to get an expose, but did intend to allow customers in order to gain new clients.

(3) Sometimes consent secured by fraud is ok according to the Desnick Court because of public policy reasons to expose fraud and also necessary for public good like restaurant critics.

(4) Distinguish Desnick from religious report by Sam Donaldson. Commercial activity does not receive as many protections because the assumption is that the business is open to market and expose is a public good.

(5) License: Someone may be given a license to enter premises though it is revocable. For example, movie theaters may allow people to enter with the ticket.

c. Tenants have the right to have visitors. 

d. Property owner may not prevent access to basic rights and services especially where the population has a special vulnerability generated by their physical isolation, language barrier and economic dependence. See Shack (migrant workers)

(1) Shack decision does allow the owner to make reasonable restrictions about when visitors can come and force them to explain why they are there before granting entry. 

(2) Shack shifts the ordinary presumption from right to exclude to must give reason to exclude.

e. Public sometimes have rights to access spaces open to the general public (Public Accommodation).

HYPO: Lawyer who represents farmers in New Jersey (after State v. Shack), your client uses migrant workers for a 6-week stretch in the fall. She has had a couple of nasty run ins in the fall w/food cart person the migrants have invited on the property. Lunch cart( Is there another source that they can get lunch cart? As long as they have other sources, then it is ok. Federal Statute on migrant workers can say that you cannot require them to buy from a single vendor. So our person is going to run into some problems. She can have reasonable limitations on the food cart, but cannot prevent migrants from accessing only alternate source of food.

State v. Shack: Migrant workers were not allowed to receive health advice or visits from government officials. H: The decision says that migrant workers to have the fundamental rights that ordinary citizens would have. The public policy behind Shack is the special vulnerability of the workers to the farmer is generated by their physical isolation, language barrier, economic dependence—the farmer cannot make them more vulnerable. Shack has shifted the ordinary presumption from the farmer has a right to exclude to shifting to the farmer must give reason to exclude.  Balances property rights with social needs.

Desnick: ABC goes into Desnick with undercover people and Frontline makes a story claiming that they defrauded Medicaid. H: Desnick argues that they shouldn’t be able to come onto the property through misrepresentation and fraud. A false meter reader comes into your property is different than the false patients. Whatever their intent was in doing that act, they received the treatment and left and receiving treatment and recording was not outside the scope of consent granted. 

(4) Remedies for Trespass (past damages)

a. Default Rule=Damages measured by the diminution in Fair Market Value caused by the trespass (FMV before-FMV after)

(1) This is always the remedy in commercial trespass claims because things held for the market are deemed to be made whole by market compensation. 

(3) The reason courts like this is because it is an objective rule versus the subjective valuation of what was taken away. 

b. Restoration Exception:  If the property was held for personal use or had some special value, then you may get restoration costs.

(1) Brusowankin: Developer clear cuts to people’s land. H: In this case, there were people who lived there for years and could say we planted the trees. It is black letter in the sense that we can draw a line btw uses that are well-established and those that are not. The court says they are entitled to the cost of restoration. R: Personal Use (home)( restoration (it wasn’t held for the market)( had a right to the quality of the land as it was.  

(2) Damages cannot be disproportionate to the value of the property (there must be some relationship to FMV) See First Baptist Church

c. Injunction: Order to stop trespass. Not available for past harms only ongoing harms. 

d. Unjust enrichment=In case of bad faith trespass, there is the possibility of punitive damages because we don’t want people to benefit by violating rights.

e. Restitution= the value of the property that was taken

(1) If the trespasser took 50 of your trees and sold the timber from them, you may sue to the recover the value of the profit taken (profit=right to go on land & take stuff away).

HYPO: Client runs a B&B next to a ski resort and the client was away during the summer and when they came back, they realize the stumps near their property have been leveled and someone is going to break ground on condos. Fair Market Value of the cleared land is higher than the B&B on the land. The developer knows that the land is worth more and believes she has done her neighbors a service. Are we stuck with FMV? B&B (might say that it was a personal residence like Brunsowankin and not totally for commercial use. 

First Baptist Church: Road constructed near the church in floodplain causes water to cause flooding in the church. Agent of the trespass is the water and the toll highway is responsible for placing the water on the church’s property (caused a physical object to enter their neighbor’s property). Toll Highway didn’t follow the engineers recommendations (negligence) causing trespass. H: The initial flooding into the church is time-barred. The damage is going to keep happening and it is at least depriving them of the use of the property. Restoration damages are a proxy for injunctive relief. The court says we can’t award them an injunction because the county government won’t allow it and fixing it is too expensive. If the restoration is disproportionate to the value of the property overall, then we will not require you to do restoration damages and you will get diminution. R: Courts give you restoration unless it is disproportionate to the value of the structure/property

(5) Rule on Encroachments

a. Default Rule= Encroachments must be removed.

(1) Example: Pile Pedrick: There is an intrusion of one and 3/8th inches under the surface of the land by a factory. H: The court says that the factory has to move the factory wall (and take it down) b/c there can be no intrusion. Π gets injunctive relief if there is an encroachment.

(2)  All knowing encroachments receive injunctive relief even if that means large costs (ie-removing factory wall). 

a) Injunction often makes offending party negotiate rather than bare the cost of removal.

b. Relative Hardship Exception—allows one to pay damages measured by FMV diminution. To invoke relative hardship:

(1) Good faith negligence 

a) Good faith Example: Yeakel: These are town houses where a wall was extended off the back of the porch. H: At some point in time, the π’s son had given permission & even though the π’s son didn’t own the house, the π could have reasonably relied on his acquiesce. Inducement/Latches by the son makes injunctive relief inappropriate because of the good faith. π received the benefit of the trespass to attach her door and it is something that is needed to have a structure that intrudes farther onto her property line.

b) Compare: Raab: π has land between the Δ’s two parcels. Δ built on land that belonged to the π. Δ told them they were building on his land & they continued to build & then tried to use the rule of good faith improvement (encroaching structures). H: The Δ never did a survey & he did not stop building after being warned he was on the п’s property. Ct tell the lower court to determine whether this was negligent negligence or good faith negligence. 

(2) No material harm
a) Example of Material Harm= Ochroch: Δs had a swimming pool & the pool was too close to the property so they had to put a landfill to support the pool and a fence to support the stuff on neighbor’s property. H: The court say the encroachment was not so trivial because it materially harms yard & ability to landscape it as they wish.

b) In Yeakel, the court held that the 2-inch intrusion is de minimus & removal would not solve flooding issues.

(3) Removal Costs are disproportionate to the losses by property owner. Then balance:
(1) Harm to π (by the intrusion)

a. easiest way to do this is to look at the FMV of the strip of land 

(2) Harm to Δ (by granting injunctive relief; if the worst case scenario goes through-removal)

(3) Example: Yeakel: Cost of removing the wall is disproportionate to harm

(4) Rationale= In the absence of latches, you are stuck with injunction (this is a crystal clear rule). Transaction Cost=they are the only buyer. FMV= depends on multiple buyer & sellers( otherwise you have a game of chicken.

Remember: For past damages (B&B hypo), the remedies are restoration & FMV. For ongoing harm, the remedy is injunction (pay or comply) with the exceptions of relative hardship.

Sponsor’s Hall HYPO: The University has built a series of five building & one of the building goes 5 feet onto Culp’s adjoining property. It would be expensive for the university to move the wall( well in excess of 250,000 dollars. What is Culp’s best argument? He can say this is his property( no right to occupy the land (Pile v. Pedrick) What does this tell our client about the future reading Raab? They should be encouraged that they took positive steps (looks like good faith)( they didn’t seem to have any notice. In the fact pattern, there is no acquiescence and no benefit by the school putting the wall there. The guy thinks it is worth 250,000 however there is ditch and it doesn’t seem that useful. Depends on the minimum lot size. The cases that have found the material harm are Ochroch (pushed a lot of rock on neighbors); the other cases involve relatively small lots where the intrusion makes it difficult to build a house. In the instant case, harm to the π = 2k; cost to the π is removing the structure & rebuilding it= 3.5m. This has to fit into the category of disproportionate harm. This can only be done after no material harm & good faith established.

B. Public Accomodation

(1) Default Rule=Absolute right to exclude, but “common carriers” and innkeepers must provide “reasonable access” to all customers.

a. Rationale for innkeeper/common carrier rule

(1) The rule was originally intended to protect travelers who were extremely vulnerable because the innkeepers & carriers were providing a necessary service. Away from home you were not self-sufficient & vulnerable.

(2) Public relies on representation made that a place is open to public.

(3) Statutes & Interstate Commerce Act make discrimination illegal.

(2) The Common Law rule has been expanded in many states to include all businesses open to the public. 

a. In Uston, the court held that Casino cannot unreasonably exclude patrons.

b. Court, like Uston, protect individual dignity by ensuring that individuals can enter places where the public gathers. 

c. Places of Public Accommodation can still reasonably exclude disruptive or dangerous persons.

(3) Public Accommodations Statutes

a. Civil Rights Act of 1866

1) This act focused exclusively on discrimination based on race.

2) It only protected the rights of individuals to enforce contracts.

b. Civil Rights Act of 1964 [should I add stuff about 1981 & 1991 act???]

1) Everyone is entitled to full use and enjoyment of any place of public accommodation w/o discrimination based on race, color, religion, national origin

2) To make a claim under civil rights statutes(public accommodation), must prove:

a. Protected Class (π must be a member & exclusion must be based on membership in the protected class)

b. Covered Entity (Δ)( characteristic entity covered)

c. Not Private 

-Consider Solicitation of the general public 

-Consider Relationship w/Public

-Organization must be not-for-profit (for profit are not considered private)

-Note: Can’t be private by invoking a discriminatory criterion as your sole criterion.

c. Dale  v. Boy Scouts of America (NJ): Eagle Scout who applies to be an adult member is expelled from the organization  when they see in a newspaper that he is a member of BIGALA @ university. H: They are a place of public accommodation because of their solicitation of the general public & special access to government facilities & the government endorses the activities gives them a public quality

d. Expressive Association Exception (Supreme Court in Dale)

(1) The right to expressive association grants the right to associate with others in a wide variety of activities where there is a right to exclude based on a core belief.

a). The government cannot force people to include others in their associations and for example, force the KKK to include blacks.

 
(2) In Dale, the majority said that the boy scouts intended to promote a kind of manliness   

 and moral straightness and admitting homosexuals is inconsistent with those beliefs. 

a) The dissent argued that the criterion were vague and homosexually was not explicitly mentioned.  See Jaycee (where women were only allowed to be ancillary members)

b) One of the costs has been that many states distance from the public. They are no longer allowed to use school facilities.

      (3) Commercial for profit organizations are considered public accommodations

C. Nuisance and its Relatives: Rights (& duties) regarding Non-Trespassory Invasions

(1) Private Nuisance (non-physical interference)=substantial and unreasonable interference with use and enjoyment of land. 

a. People are going to have conflicting uses of their property and collisions happen.  The problem is when does it become substantial in its burden (quantum of harm) when does it become unreasonable for you to bare.

b. Distinguish from negligence that provides remedies for unreasonable conduct. Nuisance is focused on the result of the conduct rather than the conduct itself

c. Involves things that offend the senses like noise, odor, smoke

(2) Public Nuisance=Interference with a common public rights like health, safety, peace

(3) Standard Rule Analysis in Nuisance

1. You figure out what rule applies 

a. Negligence=Standard of Care; Nuisance (reasonableness focused on π absorbing a harm)( detail the harm first. 

b. Nuisance

(1) What is the harm? (How it effects the reasonable expects that the π would have about their property?)
(2) Has the π suffered in relation to reasonable expectations?

(3) Test( Is the harm substantial? If the harm is not substantial, there is no nuisance. Substantial is more than idiosyncratic or intermittent; there must be interference with enjoyment of property.

a. § 829( Severe?( unreasonable per se( п gets a remedy

(1) This is usually very close to trespass involving physical harms, danger to health & safety.

b. § 826 (b) (Serious? + If Δ has to compensate, does it put him out of business? If yes, then balance

c. § 826(a) Balancing: Gravity harm (§827) exceeds utility of conduct (§ 828)? 

d. §827 Gravity of the Harm Suffered

(a) The extent of the harm 

(1) Robie: the depreciation in the value of the house, fire hazard, aesthetic look of the commercial building in their commercial area, noise/dust.

(2) This has to be more than idiosyncratic harms.

(b) The character of the harm

(1) Robie: The boathouse near lakeside neighborhood is not a substantial harm because the community is not wholly suburban and it is not out of place in this setting. Also, in Robie, trucks haul from 7am to 7pm and it would be different if they were hauling at night.

(2) Dunlop: The kennel with 38 dogs that was 48 inches from the пs property is a substantial harm because the odor and noise may cause health problems and it caused economic harms of losing a renter for the cottage. The guy admitted locating it as far away from his house as possible. 

(c) the social value of that the law attaches to the type of use or enjoyment invaded (enjoyment inside your own home has a very high social value).

(d) The suitability of the particular use or enjoyment invaded to the character of the locality. 

(1) Robie: Having a boathouse near a lakeside community is suitable.

(2) In hypo, the home in the industrial area knows trucks are suitable use.

(e) the burden on the person harmed of avoiding the harm

(1) In the hypo, they knew about the trucks & that it was in an industrial area; however, it may make a difference that the intensity changed.



 e. § 828 Utility of Invading Conduct



(a) Social value the law attaches to the primary purpose of the conduct

(1) The biggest one is airports that there is always a social value even 

though there is a harm (noise).

(2) Arizona Public Service: There is a social value to having power lines even though it keeps the small airport from operating. Also, it doesn’t matter if the airport guy was first (only one factor considered)

(3) Boomer: There is social value to the 300 jobs the cement factory provides and the raw materials produced and the 45 million dollar investment.



(b) Suitability of the conduct to the character of the locality 

(1) Robie: Having a boathouse near a lakeside community is suitable.

(2) In hypo, the home in the industrial area knows trucks/industrial activity is suitable for the area.



(c) Impractibility of preventing or avoiding the invasion

Cold Duck Road HYPO: There is a road beside the house with gravel trucks traveling down it all day long and our kids are getting headaches. There is dust everywhere. To prove severe harm, we need evidence of some kind of physical harm like doctors reports. Assume we can’t prove it is severe, we want to prove that it is serious.  Serious is again going back through the same elements( it is beginning at 6am and trucks go out @ rate of once every 5 minutes, you can’t hear the TV, have to hang on to the phone. We have problems with the equities on the Δ’s side. Δ may be able to show a reasonable buyer would have inquired about the road, Δ has a socially beneficial activity going on.  In between when the developer built the community, there were 6 trucks not 14. They have more than doubled the intensity of the use of the activity (there first but not nearly the intensity). We know the quality of the harm is relevant and we will think about who had the opportunity to see what was going on (was this a windfall?) Gives us a basis to figure out if this was a harm that a reasonable person would suffer & is it more than somebody should be forced to bare? 

(4) Subjacent Support

(1) Default Rule= “Absolute Ownership Rule” aka English Rule stating that an individual has an absolute right to withdraw water from beneath his land even if this has the effect of withdrawing ground water from beneath other land.

a. R2d Torts § 818: A person is not liable for withdrawing subterranean waters from the land of another nor is he liable for the subsidence caused by such withdraw.

(2) Modifications of the Absolute Ownership Rule

a. “Reasonable Use”: Right to withdraw water is limited by the amount necessary for reasonable use of land. 

b. “American Rule”:  You can use as much water from a common aquifer as you want, but you must use it on your own land. (Limit on where water can be produced)

(3) Negligence Rule (Friendswood Rule)

a. The Negligence Rule imposes liability for undermining subjacent support where negligence (wasting water caused subsidence of others land) can be shown.

Friendswood Development: FD sues SSI for causing subsidence (land sinks) on their land when they negligently withdrew groundwater.  H: Court is faced with two different measures( π’s want the amount necessary for reasonable use of his land. П wants a nuisance rule where even if Δs had acted with due care, they can still be liable due to the consequence of harm.  Δ wants a free-use/English rule where he can use the water as long as he doesn’t do so maliciously. This chart (see below) illustrates the range of rules courts can apply (middle=reasonableness). Court applies negligence rule.
Note: One the chart, we move from a strict liability rule that protects security though it discourages all other use. Then a nuisance rule (reasonableness rule). A negligence rule with nuisance liability imposed for unreasonable conduct (Friendswood). Then, there is a rule of liability imposed for wasteful conduct See Eliff . Finally, the Free-use rule allowing the Δ to do whatever they want without regard to liability.


Security 
Nuisance 

Negligence 



Waste 
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(5) Light & Air

(1) Default Rule= In the absence of an agreement to the contrary, there is no liability for interfering with neighbor’s interests in light and air.

a. Example: Fontainebleau: There is no negative prescriptive easements to light and air because we want to promote free use of land. Even where there is clear malice, this is not enough to create an easement.

(2) Exception=Spite Fences = A fence that does not have any materially economic value & was constructed purely out of spite to block neighbor’s light and air. 

a. If the only reason you do something is malice not motivated by ANY reasonable development. It can be malicious plus economically advantageous

(3) Prah Nuisance Test Exception

a. Public policy reason to consider light and air resources changing the common law presumptions.

b. Ancient Lights Rule in England: has allowed negative easements to light if person has enjoyed it for a long time (but then English is very dark).

Fontainebleau: π sued the Δ because the addition to the Δ’s property would create a shadow on the π’s property for half the day. This tower was designed to cast the broadest shadow over the Eden Roc’s property. They ran all the utilities outside the north side of the Fontainebleau to create an eyesore. H: The lower court held that don’t use your property in a way that harms your neighbor. The court here says that the Eden Roc loses because you don’t have any right to what you don’t own. Eden Roc’s expectations were not reasonable because it is unreasonable to expect that no building can cast a shadow. Negative light and air easements cannot be obtained by prescription. Otherwise, the Fountainebleau would have to build a building to assert the full measure of their right to sunlight.  
Prah: Prah sued to prevent Maretti from building a house on his land close to Prah’s land b/c it would block sunlight to Prah’s solar panels. Prah told Maretti before he started building that this would interfere with his sunlight. H: Court says that light is now a resource. There is a problem with not rewarding πs that bring lawsuits to change the law. The old reason behind light and air have changed. This is different than the generic access to light or air b/c Prah he has solar panels on his roof & Maretti should at least take it into account.If Δ can avoid it harming their neighbor, he should do it (Maretti knows) and because of this Maretti had a heightened obligation. After going through the nuisance analysis (severe & serious harm), we are likely throw back to the balancing. This would likely fail the nuisance balancing b/c there is no reasonable expectation of use. This is remanded to balance where Prah probably lost.

(6) Zoning (Regulatory Taking)

(1) Zoning restrictions may be used to protect public health, safety, and morals. 

a. Southerland says zoning protects from nuisances, protects subdivisions and others from incompatible uses. 

 1) Even the intensity of development can be restricted. Southerland specifically allows a restriction against apartment building calling them parasites that interfere with light & air.

b. It is possible to negotiate to get around zoning regulations and often developers can get special permits to ignore zoning laws.

c. Average Reciprocity: there is advantage in everyone being in a residential zone and it is a burden imposed on everybody else (you get some benefit from it). [found this in taking not sure if it belongs here]

(2) Zoning is divided into categories

            a. Use: residential, commercial, industrial 

            b.  Intensity: Building heights, Lot sizes, types of structures

(3) Police Power (District Ct in Euclid)- Government doesn’t have to wait for nuisances to be created and may use police power to regulate public peace, order, morals, health and safety. 

a. To use police power, there must be a “real and substantial relationship” btw ordinance & public health, peace, order, morals, safety.

b.  Police power use does not require just compensation if it is being used to prevent a nuisance. Just compensation is only required where the taking is for public use (not protection). [Not sure whether this goes here or in Taking?????]

Euclid: π had a parcel of land that was undeveloped and they planned to sell it for industrial use and the city made a zoning requirement making most of it not usable for commercial purposes.
H (District Court): The π says it is a violate of the 14th amendment and the 5th amendment’s takings clause. They say we have a right to make as much money off our land as possible. Government doesn’t have to wait for nuisances to be created and they can act through police power to protect the health and safety of the public. To use police power under common law, there must have a “real and substantial relationship” to public peace, public order, public morals, public safety. Constitutional Analysis: ends for which the government may act; the court must measure how closely the government’s rule or policy is related to that policy. 
H (Supreme Ct-Southerland): Part of Southerland’s strategy is that industrial use being segregated under the nuisance logic that segregates incompatible uses.  A merchant’s invitation to drive into your neighborhood to go to stores is an intrusion b/c of the impact of cars and roads. We worry about the safety of children in subdivisions. He says this is just like traffic regulation. The other problem is intensity zoning in residential areas. 

IV. What are your default rights against governmental entities when you own property?

A. Public Use? (Did the government have a rational basis for acting? ( If not, the government gets no more deference than any private person acting) If yes….

(1) Ends—The goal of the taking is a substantial public purpose

a. You never win on ends because although taking must promote a legitimate public purpose, courts will not contradict a state legislature’s expression of a public purpose (unless there is no way this could be a public purpose).

b. Even goals like Midkiff’s increased tax revenue hold up even if the taking will not achieve these goals (like in Midkiff unclear whether it would actually increase tax revenue).

(2) Means—The methods through which the goals are achieved.

a. The means must be rationally related to achieving the public purpose.

b. In Midkiff, restrictions seem designed to keep the land from being re-concentrated (in landlords hands). The government has the first right of refusal of sales for 10 years to keep it from getting re-concentrated. This makes it easier for the court to find that it is rationally related.

c. Compare to Vicksburg, there were no restrictions on what Harrahs could do with the land & court holds that it cannot tell whether this promotes the public purposes.

Midkiff: Owners of subdivision have been giving long-term leases and the landholder still owns it. The state of Hawaii is going to condemn some of this land and they will sell it. This allows the landholders a lower rate for their land. And some of the landowners said no we don’t want to sell.  H:  The legislature acted with plausible public use. The court says as long as there is a public use that we can attribute.  Here, the legislature says that the land market is malfunctioning and it doesn’t even have to be right about it. Midkiff is about as deferential as possible to the legislature.  The court says as long as there is a plausible public purpose and the means (doesn’t mean they have to be the best means) that they have chosen is rationally related to the purpose (standard rational basis review=means for ends (public)). Were the restrictions in Midkiff necessary for the court to conclude that this was rationally related? Restrictions seem designed to keep the land from being re-concentrated. The government has the first right of refusal of sales for 10 years to keep it from getting re-concentrated. This makes it easier for the court to find that it is rationally related.  R: The land has to be for a public use (rationally related to a public use).

City of Vicksburg: The State of Mississippi is trying to further gaming in the state. They say this is going to generate tax dollars. The City of Vicksburg solicited proposals from corporations who wanted who wanted to build the waterfront. To take advantage of the urban renewal statute, they had to have a transfer by competitive bidding (they didn’t). H: Sup. Ct. had allowed broad clearance of urban areas in SW D.C. case. If you use the urban renewal statute, the standard changes and it looks like the deferential standard in Midkiff. The burden falls on the property owner to prove that this use doesn’t met a public purpose. Vicksburg  probably would have won if they had used it correctly. This is a case about whether means are rationally related to the ends. The city has not restricted Harrah to what it can do with the land.  The court says we can’t tell whether what you are doing is advancing the ends that you are saying it is. The court then says that this is arbitrary. There isn’t a sufficient nexus.
B. Per Se Regulatory Takings? (Does the regulation act as a per se taking? When does an action of the government act as a physical demand for your property or condemnation?)

a. Physical – Permanent physical invasion on the property

(1) Cable boxes installation in apartments is a physical invasion

(2)  Easements across the property of landowners who front the ocean are also physical invasion

(3)  The Kaiser/Aetna Marina: by making the property open to public or individual, the government must pay

b. Non-physical –“All Value” (Government has taken full control of the property)

(1) Regulations that render something unusable or valueless are regulatory taking unless they prevent a nuisance. See Lucas

a.  Lucas is limited to where you can’t do anything.

(2) Denominator Problem: Loss=x/what?  

a. The measure government interference, is how much the regulation interferes w/your reasonable expectation of enjoyment of the whole property.

b. In the Church hypo, the windows only a part of your use of it as a church and they are not severable anymore than the air rights are in Penn Central.

(1) In a Penn Central/hypo situation, you want to argue that there is a separate ownership interest in X.

Lucas: Lucas bought two lots on the beachfront and he wanted to build two homes on them and a new coastal management statute says that he can’t use it.  The trial court found that this was a total economic loss. Question is must the government pay just compensation H:  If the government wants to close a gravel pit, it must show that its present use is a nuisance.  The extent to which this type of regulation is imposed on others( the landowner can come back and say you are not talking to all others just me.  A tent really isn’t a viable economic use of this property. Scalia says that the government can only avoid compensation if the proscribed uses were not part of the title to begin with and throws us back on nuisance. Chief question: Has he lost all economic viability in the land? Then Government has a heavy burden to prove that the uses were not part of his reasonable investment expectations.
Church HYPO: Is it a per se taking? It is not a physical intrusion because the church doesn’t have to allow tour groups through it to the public. Is it a non-physical invasion under Lucas? Could you say that the requirement not to remove and sell the windows (b/c they were severable( the windows are the loss ( 100%). Compelled Speech concurrence in Pruneyard( they have compelled us to keep windows with confederate propaganda.  Denominator problem= 100% of air rights or overall ownership package( can’t sever off a piece of it).
C. Penn Central (most regulatory takings come under this take)


(1) Character of the Government Action (physical v. non-physical



a. Physical tips toward the п and away from the government.

b. Harms versus Benefits

1) Taking benefit away from owner and giving them to society is a taking that requires compensation. If the individual is causing harms (nuisance), then no compensation is required.


2) In Lucas, Scalia says that these distinctions are unimportant.


(2) Economic Impact of the Regulation



a. If you are taking substantial financial losses, it is likely to be compensated.


b. In Pruneyard, the mall can still operate and can restrict the time, place, and manner of protestors –it does not interfere with the conduct of their daily business.

(3) Interference with reasonable (investment-backed) expectations



a. Measure reasonableness from the time the owner made the initial investment

b. In Penn Central, at the time the owner made the initial investment, they could only intend to use it as a railway station & have shops there.

c. In Pruneyard, the mall reasonably expected the different groups would come onto the premises and could not expect to exclude people who were not being disruptive. Malls only expectation was customers and this doesn’t interfere w/that expectation.

Penn Central: Penn Central owed the station and then they were made a landmark by the landmark commission. Then they entered an agreement with another company to build an office tower above Penn Central and they landmark board refuses to allow it. H: Penn argues that they have a valuable right to build above the station.  The Supreme Court applies three factors in the constitutional test: (1) Economic Impact; (2) Reasonable Investment Expectations; (3) Character (physical=cable company boxes & public access with an easement to a public beach versus non-physical=impede enjoyment of property).  Physical invasions are treated much more skeptically.  This is a non-physical invasion.  Is the impact here substantial or is it relatively minor? This is worth millions of dollars every year so it is substantial.  Does this operate to interfere with reasonable investment expectations? Penn Central argues that it was, but the Court says the we measure the reasonableness from the time the owner made an investment b/c easiest time is when you bought it and when you made a large investment (rehab of the property).  Their reasonable expectations are to keep it as a railroad terminal with associated concessions. 

Pruneyard: Political Advocacy in a Shopping Center. Do the students have a federal constitutional right to speech in areas that are open to the public. H: California constitution says that it is a California right because it is a right to free speech. Shopping center says this is like those physical intrusion cases like forcing us to accept cable tv people. The court says no b/c it is not an intrusion into land that is otherwise private. Even though it is physical, it is not different than other kinds of intrusions. The courts says explicitly that the shopping center retains the right to make reasonable restrictions (Time, Place, and Manner). This is not a big restrict in view of the fact that shopping center want customers.

D. Just Compensation
(1) Default= Fair Market Value (Price a willing buyer would pay to a willing seller)


a. FMV can include improvements made to land or value of lease. See Almota

b. The government should determine overall value and then let the sellers fight over the proceeds to avoiding overpaying like Almota.

c. FMV is the objective value and special value is not considered. See 564 Acres

d. Rationale= Supposed to put the owner in the same position as before the land was taken. 

1) Doesn’t always work think of D.C. landowners who can’t buy similar lots or 564 where they don’t get enough to buy a new camp.


e. Even the waste water treatment plant, isn’t enough to stop government

564 acres: Government taking land from Lutheran Camp and offers the value of the land and the camp said we want to be put back in the position before the property was taken away an  15 million dollars to get a similar facility. H: The burden of common citizenship is that the government gives benefits of being citizens with burdens. One of the burdens of being a property holder is that you hold it by the grace of the crown (in fee simple). The government has let you have the land so you don’t get to say no to the government. The government’s ability to take your property and get compensation is that you get benefits.  There are things that are excluded from the amount –special values (except in temporary takings).  Camp lost on whether it should be treated specially b/c it was hard to figure out and that its activities were special. In #1 note, the US government wanted land from a city and it was a waste treatment plantt( the court said FMV is the price of this and its fixtures ( it doesn’t matter if you have to have a waste water treatment plant. R: FMV (The government must pay what a willing buyer would pay a willing seller)

Almota: This is about condemnation of a leasehold. The government wants to take the lease-hold and the government says the value is FMV plus salvage value of the structures. You get the value of 71/2 years of the lease. The tenant says the value is the renewal expectation and the value of the properties on the land. H: The court says that we will not always make you whole with restoration costs. The court awards them the fair market value of the use of these structures beyond the time they can legally be there because you had invested in them.  The court gives Almota the useful life of the structures. Either the court or the government has messed up. Normally the government will treat it as the interests are unified( we can fight about the fee simple interest.  Absent agreements btw the tenant and the landlord( built in structures are owned by the landlord. The tenant has some interests that remain later but they are basically awarding duplicate damages.  Present value=future diminished value. 
R: Must determine the overall value and then let the competitors carve up their interests. 
HYPO: Client is a church who has purchased a property that is land-marked and it is known as shrine of the confederacy. It was built in the 18th century and substantially modified. There are Louis Comfort Tiffany windows donated after the reconstruction.  The congregation that owed First Church of Charleston died and sold the property to our clients.  Our clients spent 10 million dollars on it, but they are a racially mixed congregation. It was land-marked immediately after they bought it. They are not fans on the confederacy and they want to remove the icons to the confederate states and they want to sell the Tiffany windows and replace them with historically appropriate glass. Comparing our case to Penn Central, the government mandating that we keep something in place seems more troubling.  The economic impact on us is massive because we counted on being able to sell the windows. Does this interfere with our expectations? When our clients purchased it, they figured they could do what they want because it wasn’t a landmark.  In the middle of a historic area, is it reasonable that you don’t think your property will be land-marked?  Under Lucas & the denominator rule, in the hypo, our clients have a church and they can use it as a church. It is not a destruction of all economically viable interests in the property. Only way it does if we can show that the windows are a separate ownership interest.  This is the only thing that generates no value.Counterarguments: people will pay to come in and see these.

V. How do you make specific modifications to a landowner’s rights to exclude, to use, & enjoy land?

A. Introduction (what to think about( like whether I should even include this)

(1) Ways to Divide: The first thing what you want to do is figure out what box it fits in (license, easement, profit, real covenant, or equitable servitude).

(2) Creation: Requirements to bring it into existence (Formalities). The most important thing is to identify the promise. Then identify the holder of the burden or the benefit.  

(3) Interpretation: the problem is caused by ambiguous documents. We look for intent of the grantor (what would the grantor want & what does society want).  Failing that, what would someone like the grantor want.

(4) Background Rule: a standard set of background presumptions apply if the person doesn’t say what they want to do. So we let people create these types of covenants but the have to be clear. 

(5) Multiple Holders: relationship btw multiple owners of easements or holders of covenants. 

B. Easements (creation) [should I add prescriptive easements??????]

(1) Express Easements: created by agreement of the parties. They must be:

a. In Writing—consistent with the statute of frauds with the exception of promissory estoppel.

b. [Show] Intent of the grantor to burden the land

c. [Give] Notice to the party to be subsequently burdened 

(2) Easements by Estoppel: created by detrimental reliance.


a. Writing—Promissory Estoppel Exception

1) Elements: (1) Permissive Use/Consent (promise), Reliance, Detriment (relied to substantial detriment)  & also reasonably induced by promisor (should have known they would create reasonable reliance)

2) Consent by grantor keeps it from begin prescriptive. Consent can be implied like Holbrook.

4) In Holbrook, the Taylors looked @ the site with the road and buy the property;  decided to build on the property and improve the road; (3) constructed the house. The Holbrooks knew of the construction & waited till house built to close road.

5) Must have clean hands to invoke this exception

             b. Intent of grantor to burden the land

1) Failure to enforce the terms of license (or contract) over a period of time can constitute waive or demonstrate that the actual agreement is not contained in the terms of the license (or contract) See Rase (where Tavenner doesn’t enforce the license s w/cabin people and don’t eject a single person)

2) Compare to the Racetrack that ejects the wrong person (who they know is the wrong person) to preserve the right to eject (I think it is queens jockey club( check)

             c. Notice to the subsequently burdened party

1) In Rase, the subsequent buyer had inquiry notice because he could see the cabins around the lake & Travenner told him. Without this notice, he could have revoked.

             d.  Length of easements by estoppel

1) The length of an easement by estoppel is measured by the useful life of the improvements made in reliance.

2) Sometimes these easements are not permanent. For example, road improvements are not always permanent and any further improvements cannot be in reliance b/c permission has been denied so the right to continue using is denied.

a) If the easement is contingent on detrimental reliance, then when the house burnt down, does the easement burnt down.

Holbrook: Holbrook allowed road on their property to let the coal company through for 500 dollars and then they stop neighbor Taylor who is still using it.  Holbrook wants Taylor to sign and agreement and probably pay 500 dollars.  Taylor felt they had reasonable reliance on the road on the property.  Taylor  first argued that it was by prescription and the court says no there is permission even though it isn’t express. H: They built this knowing that it was the only way they could access the property. The court suggests it will presume that the use was permissive even in the absence of written permission. Holbrook says that this was a licensee that gave them a right to use this & it is revocable as with coal company.. But, there was detrimental reliance on the consent.  Taylor spent 100 bucks building up the road and putting in a culvert and cinders on the road. The ordinary remedy for estoppel is you get the extent of your reliance. Must have clean hands and reasonable reliance.  Person on Holbrook’s side has to reasonably understand that they are relying on it.  Has an easement by estoppel. 

Rase: Tavenner lets people come on his land to build cabins in 1922 and tells then that they have permission to build cabins and asks that they maintain roads and be his friend.  In 1963, we have a licensee agreement that says the people are licensees and therefore, the lawyers for the п must prove that the individuals did not understand that writing. Then sells the land & the cabins to Ward.  H: These licenses are meant to protect him from claims of adverse possession. We are dealing with reliance over a very long period. The expectations change materially when the 1963 agreement when there is a clause that says that Tavern could terminate at anytime. Post the agreement, the owner adopted a course of conduct that is inconsistent with the writing. Does failure to enforce provisions about transfer constitute waiver? The questions boils down to the course of conduct Tavenner pursued after the licensee agreement and whether the licensee agreement represent the course of conduct on the land. Tavenner never exercised the power to remove, never got involved in violations, and knew people were improving the cabins the whole time (all violations). In the back is the doctrine of latches, if you want to enforce this, you can’t keep letting people make improvements. There is a sense in which this document isn’t taken as a full document of all their relationship. There is inquiry notice for Ward. 

(3) Easements Implied by Prior Use

a. When there is a common plot that is sub-divided, if one part of the whole was used to benefit another, when the land is sub-divided the restriction continues. 

b. The easement must be necessary to the beneficial use and enjoyment of the land.

(1) This doesn’t require absolute necessity (like Finn).

(2) When the use is continuous and there is a lot of notice, it doesn’t have to be as necessary. See Chart 





N                     (3) Rationale= This is a common in advertent lawyer mistakes during sub-division

O         R         (4) Surcharge (overuse of implied easements)= For example, if traffic in GPL 

T                           went from 32 people a day to 3000 people; the use has changed. To determine:

 I                                   a. Has this interfered with serivent estate (burdened)’s use & enjoyment?

C     G                           b. Is the harm more than the serivent estate should have to bare?

E                                    c. How much more is more is the serivent estate being forced to bare?




        Necessity
Granite Properties Limited: пs sold Δs a parcel B where the пs had property on both sides including a shopping center and apartment building. Пs claim they have an easement to two driveways into their property on Δ’s land. H:  Checking the record title, there is no easement written down. The lawyer for GLP screwed up because they sold off one part and any assumed beneficial uses run with the subdivided property (doctrine created to deal with lawyers mistakes).  The grant is read against the interests of the grantor, but this doctrine and implied easements collide. What you see in this case is if you don’t have much notice then you need a lot of necessity.  How much notice of inconsistent use? Manns admits he saw the trucks. If you have a lot of notice, you don’t’ have to have a whole lot of necessity. If you are the grantor, the burden is slightly higher. R: If one part of the whole is used to benefit another, when the land is sub-divided the restriction continues.

(4) Easements by Necessity

            a. Requires absolute necessity. (Usually the plot is landlocked)

            b. Highway Access is always implied & they get an easement

             c. Rationale=Encourages beneficial use and keeps plots from being isolated.

 d. Some statutes allow parcels without practical access to main roads to file a petition with their local DOT who will get an easement for them.

Finn: Land divided up and one piece of land is land-locked. They don’t have easements but licenses to get to the public road and now the licenses are revoked or expired and the parcel is landlocked. H: This doctrine requires absolute necessity. Happens when a particular transaction that landlocks a parcel. In this case, Williams owned both pieces of property and sold it so out of that transaction they get an easement across Williams property. Williams (serivent holder) has discretion about where the easement is as long as it affords reasonable access. Only interesting cases are those that are voluntarily or intentionally landlocked. The hermit wants a landlocked parcel & his nephew wants access to a road. Some courts say if people want do it they can do it & others say there is always an easement by necessity.  

C. Appurtenant Easements versus Easements in Gross (What runs with the land?)

(1) Appurtenant Easements: Easements that run with the land and benefit anyone with future interest in land or adjacent land (benefit runs with land). See Cox & Lupo
a. They are transferable and divisible. See Lupo (where the road could be used by mobile home people as well as the Greens.

b. Ingress/Egress easements are appurtenant & divisible to all interests within the property (default rule). (Benefits all future interests)


c. Involve “magic words” (yes Tuttle is a moron) like –“heirs and assigns” 

d. Servient estate may impose restrictions to prevent surcharge and also there are implicit limitations in scope. See no racing on the road in Lupo. 

(2) Easements in Gross: Easements granted to individuals

a. Easement is granted to the individual so is the benefit and therefore, the benefit does not run with the land. 

b. Personal Easement: Not transferable or divisible (permission to use Tuttle’s pool/lake/hot tub)

c. Commercial Easements: Always transferable & sometimes divisible. (usually utilities)

(1) Commercial easements are divisible if they are exclusive and unanimous consent of all holders of the interest.

a) Exclusive: Servient owner has lost any claim to exploit it. For example, in Henly, the owner couldn’t go lay utilities wires.

b) Unanimous consent means that in Miller, Katherine had to have the consent of the relatives she was feuding with to sub-divide.

Lupo: Green sold the Lupo’s the property in a real estate transaction (hold the property until the Lupos pay them off). This is seller-financing properties. The Lupos transfer an easement to the Greens for a road and they expect that the only person to use it will be the Greens. The intent is fairly clear that the Greens were the only ones to use it. There was a mobile home park on the Green and they were using the easement as a racing track.  H: The Lupos transferred the easement to the Greens and knew that they would use it because they gave it to them. The question here is the assignment of labels on the benefit side. Here, Lupos claim that this is a benefit in gross that was held by the Greens (not the land).  Had they wanted to give the ingress/egress easement to the Greens, they would have had to spell it out. The strong default override applies if it is ingress/egress, it is appurtenant and divisible to all interests within that property. You still have to use the easement for what it is supposed to be used for (not racing). 

D. Scope: Limitations on Appurtenant and Gross Easements

(1) Kind of use intended by the granter

a. In Henly, using the easement for cable wires is not inconsistent with its use for telephone and electric wires. 

b. Scope can be widened to accommodate development b/c cable wires weren’t around when the grant was made & they are not inconsistent.

c. Compare to Cox, the court held that Cox could use the road, but that he could not widen it beyond one lane b/c it was not a use contemplated or intended by grantor.

d. As a matter of black letter law, adding addition land beyond that originally benefited is a surcharge. 

(1) For example, if Cox bought adjoining land to add to the subdivision, they couldn’t use the same road b/c it would be a surcharge so he would have to have another exit.

(2) Degree of use (would this constitute an unreasonable burden on servient holder?)

a. In Lupo, racing causes an unreasonable burden on the owners beyond what a normal person would expect to bare from the right of way easement [should I call them ingress/egress or right of way???]

b. In Henly, the utilities do not cause any additional burden or interference with use & enjoyment. Might be different if they were erecting poles but these are underground wires.

(3) Divisibility


a. Don’t understand Miller at all or how it works except unanimous consent


Cox: Cox and Derrick buy property from Quill who has an easement he bought for 10 dollars on a one-lane road to the main highway (this is in Lake Tahoe) to build subdivision. This is clearly an appurtenant easement that ran with the land. It is transferable and divisible (potential lot owners might get it). Cox and Derrick can’t widen the road and it could easily become a nuisance and a surcharge. H: Kind=ingress/egress: not a problem. Divisibility: not a problem of the fact for a lot of cars to get out of there. The problem comes from scope of development consistent with their expectation of use. Glenbrook says we are resort & congestion on the back road will cause problem relating to the two intended uses. The court says I am not going to solve this problem, but if there is a nuisance we will enjoin the use of the road. 

Henly: In 1922, someone was given the right to run telephone lines through the back five feet of any lot in the subdivision. These are easement in gross. H: Why do the trustees object? They object because they want more money for running the cable television lines. Most of the complications we will talk about now involve subdivisions. The issue in this case is between the developer and subsequent holders of the developer’s rights. This is the homeowners association acting as the holder of the benefit. There are easements for roads and easements for utilities. Who holds the benefit? They want to say, we the subdivision owners have an ability to grant a separate easement and the cable company thinks it will be easier to deal with the utilities than deal with any lot owner you come across. 

Miller v. Lutheran Conference Camp

F: The Miller family want to make some money selling ice. The make deals with a number of Riparian owners of land bordering Tobyhanna creek will lease for 99 years and in exchange, the Riparian owners get profits from the company to get ice and exploit the recreational value of Lake Noami (man made lake). 

(1895: F, R & others: 99 year lease to PSWI

-water & its exclusive use

-boating, skating, fishing, harvesting ice

(3/20/1899: PSWI to F: exclusive right to fish & boat

( 2/17/1900: F (& not wife) to R: ¼ interest 

-fishing, boating & bath
( 1903: It goes out of business and PPI sells to Katherine Miller, 1928 (F’s wife)

Katherine Miller doesn’t want Frank and Rufus giving up interests in the property and in 1929, Rufus gives a one year lease to Lutheran Camp.

H: The Riparian owners are people who can’t use their own property. How could Frank transfer the ownership interest to Rufus? Could Frank sub-divide that interest and share it with Rufus? Did Frank have the exclusive power over that use? Yes he was the sole owner of making the exploitive uses of the lake. How can we think that Frank is adverse? Maybe permission should have been implied by the course of events ( Katherine is arguing that maybe it is permissive but that means I can revoke it. The court says even if it was permissive ( you invested money in exercising this right.  However, subdivision by exclusive holders of easements in gross can only be made by common consent. 

R: Joint holders of the right of an easement have to act in concert. 

E. Termination of Easements

(1) Merger: No easements on your own property. 

(2) Abandonment: Manifestation of intent never to use by holder of the benefit 

(3) Prescription: Acts inconsistent with dominant holders use of the easements and acts are hostile to the easement for the statutory period.

(4) Deed Release: Written agreement terminating easement. A conveys to B an interest saying I’m not using it anymore and I release the easement over your property. 

(5) Frustration of Purpose: Easement’s purpose rendered impossible

F. Promises enforceable as real covenants & equitable servitudes
(1) Equitable Servitudes

- Enforced by injunction


a. Writing: written document like deeds, leases, you know the drill


b. Intent to bind successors: parties wanted benefit and burden to run with the land.



(1) This must be explicit from the writing


c. Notice: Servient Estate had notice 

d. Touch and Concern: If the benefit doesn’t touch and concern land, the burden will not 

run.

(1) Burden: will not run unless benefit touches and concerns land

(2) Benefit: must effect (give a benefit to) adjoining land

a. In Stanley Stillwell, the benefit of building the house by Frank Lloyd Wright was only to the developer (an individual) and not to any of the property owners or adjoining land.

b. Non-compete agreements may also benefit adjoining land through the promotion of harmonious development 

1) Distinguish this from a covenant that simply constrains the land and does not convey a material benefit See Starbucks example

(2) Real Covenants (easements relate to access to the land & covenants do not. Promises require someone not to do some or to do something.)

-Enforced with injunction or money damages


a. Must have: Writing, Intent, Notice, Touch and Concern + Privity

b. Horizontal Privity: the legal relationship btw the original parties  (only have to determine horizontal privity once)

(1) Mutuality=Simultaneous ownership (ie-landlord-tenant)

a) This was intended to be very restrictive b/c of fear of feudalism in English common law. 

(2) Instantaneous Privity: the buyer and seller are in privity the moment their fingers are holding the deed (American fiction)

c. Vertical Privity: relationship between the original promisor & subsequent burdened parties

(1) Must hold an interest in the same piece of land held by the originally burdened or benefited party to enforce.

(2) Quality of Estate: Must have the same quality of estate b/c you cannot bind those whose estates are lesser or greater. (ie-fee simple –fee simple match)

a. This often protects tenants, but not landlords. For example, in Kotseas, Kotseas was liable for money damages to the Plaza, but CVS was not b/c it simply held a leasehold.

Tulk v. Moxhay: Tulk owns all the houses around Leiceister Square and the square. He sold it to someone else on the condition that (1) affirmative=keep up the garden; (2) Negative=don’t build in the square; (3) Access for my tenants to the square. Then the someone sells it to a third party Moxhay. H: We start by assuming in common law court that Tulk is going to lose. (1) Writing; (2) Notice; (3) Intent=burden was intended to run with land; did the parties intend for the benefit to run with land (must be explicit on face of writing); (4) Touch and Concern= benefit*/burden: is the benefit one that effects adjoining land as well (Black Letter Rule( benefit of the burden MUST effect adjoining land). The question is whether the burden runs with the land? Benefit touch and concerns the land b/c your life is benefited to have a garden in the middle of leiceister square. (Not idiosyncratic).
Stanley Stilwell: Stanley sold the land to Caullet at a discount with a covenant that Caullet would use Stanley Stilwell as their developer. There is formally present in the language and intent to benefit. The burden does touch and concern the land.  H: There are two separate problems: The only benefit was to the developer on the individual. If the benefit is part of the neighborhood scheme, there is no value added to the surrounding land. The question is whether the benefit to the developer will benefit the other lots. We don’t have any idea that there is any benefit to the surrounding land. Doesn’t run with land and lacks sufficient definiteness. 

Kotseas: Kotseas transferred land to a Trust with mutual non-competitive covenants. Trust conveys it to the Plaza and then Kotseas leases the property to CVS. H: We have writing, intent, and notice. Then we have touch and concern. The burden is that they are restricted from building competing stores (use restriction). This is a burden that touches land. Is there a benefit? The Plaza has a benefit because they don’t have anything to compete with them. In a previous case, there is a policy problem with monopolies and if you are able to exclude competitors, you do great public harm( these do not confer benefits on land( they are solely personal. There is an idea of harmonious development that is a benefit that attaches to land. 

Kotseas: privity analysis: in the text it says that the parties gave each other mutual easements. Mutual easements are an artifact of mass law. To generate a real covenant, it is not enough to have a buyer seller relationship. Plaza stands in interest because trust sold its fee to Plaza. CVS is not in vertical privity with Kotseas because it is a tenant. The Plaza can’t get money damages from CVS. If all Plaza could prove is an equitable servitude, then they get an injunction against CVS and money damages against Kotseas because he is still the LL.

(3) Implied Reciprocal Negative Servitudes (Faulty Subdivision)

(1) This occurs where there is a faulty subdivision and somehow when the common plot is sub-divided and restrictions are omitted from some of the deeds (usually in a subdivision).

a. For example, in Sandborn, the lawyer forgot to put residential use restrictions into 53 of the 90 deeds.

b. Compare to McQuade where the seller purposefully didn’t put any restriction on their property.

            c. The problem occurs when all the lots in plat have been sold and no one can enforce the 

restriction [WHY NOT?] and therefore, only the absent developer can enforce which is totally useless.

(2) To enforce, must show lot was part of a Common Plan & there was Notice to buyer.

a. Common Plan: All lots in plat are part of a common scheme as evidenced by restrictions on deeds (53/90 works go figure); looking around neighborhood (Tuttle doesn’t like this one); Advertisements by developer

(1) Was there a case where the recorded declaration after the purchase & its not enforced. Not in my notes but I swear that I remember reading it.

(2) Must be an original promise to make the place residential—organic development is not enough
(3) Must be a common owner
              b. Notice: often there is inquiry notice by looking around at the community

(1) This may be problematic if a person lives on a street that faces the street or is on the outskirts of a neighborhood as opposed to someone in the center.

              c. Exception: Promissory Estoppel See McQuade (helpful in bad faith/unjust 

                  Enrichment scenarios)

McQuade: Wilcox owns a farm and wants to build a high-end neighborhood there. Wilcox sold her own property without the covenants as the other property. She had residential covenants and she gives property to put a restaurant to the developer, Shelbourn Company. H: They could bring a nuisance action but it is outside the scope of ordinary nuisance. They claim that Wilcox and her grantee were bound by the same restricts that the rest of the subdivision were that there had to be residential development.  Her lot is not constrained in writing. Reasonable Reliance because there is a home already on lot number one and there were restrictions on all the other lots. She recorded a subdivision plat & it is presented as a whole being subdivided (implied easements).  We also have sales documents that present it as a subdivision. This gives us reasonable reliance and inducement(to rely of representations). 

Sandborn: There is plat and a subdivision and it doesn’t say who the intended beneficiaries of are and so we fall back on the default.  Here, the grantor retains the rest of development and the benefit is conferred on the rest of the property. At some point in time, the lawyer of the grantor forgets to add the express burden in every deed. Only 53 of 90 have the restriction. Lot One is not retained by the grantor so the person enforcing would not be the grantor. 
H: Three problems: (1) Benefit to lot #1; (2) Restriction on lot #10; (3) Burden on lot #12. All of the grantor’s retained land and none of the land is retained. We have skipped 10, can the promise be enforced. Then we are left with just the grantor who can enforce it. If the benefit only belongs to the developer and the grantor doesn’t hold any retained land, the benefit is now in gross. We go to a theory of implied benefit. We have to prove that there was a common scheme out of which this implied benefit arises.  If this is a set of mutual promises, there is an implied benefit and restriction. Here, there is no bad faith & the developers were just sloppy. There was Constructive notice: if you could look at Brian’s deed and find it you have to search everyone in your plat. 
(4) Terminating Covenants, Easements and Equitable Servitudes

(1) Changed Circumstances- radical change defeats the purpose of the covenant.

            a. The change must be extremely radical

            b. Bethany Beach: Court says the entire character of the community has changed from 

            peaceful beach to commercial beach town with bars. 

(2) Relative Hardship

a. Restricted to three-story building in downtown Manhattan with taxes imposed based on the idea it will be a very big building outweighs the light/air benefits

(3) Merger, Deed Release, and Abandonment

Bethany Beach: The п owned holiday house and sought a license to sell alcohol and ten days later the Δ tried to enjoin it because there was a covenant saying they wouldn’t sell alcohol. The community had since expanded and the holiday house was prohibited from the commercial use of the property and they have blown it off for forty years. It was a church camp and then is became in the 20s more commercially developed. H: The town of Bethany Beach might have said that they hold land that was owned by the original grantor. The covenant on p 468/note 22 says any party that is injured may enforce the grant. However, alcohol wasn’t sold on the premises but there was brown bagging. The argument from acquiescence is you have tolerated this behavior over time. Court takes the comparable theory of changed circumstances. There are a number of restaurants with liquor license and commercial development. On the whole, these covenants were intended for a time that they wanted a non-commercial beach vacation and that expectation has now become idiosyncratic. 
Note: Permission from the state is evidence of what an ordinary use in the area would be but covenants are more restrictive.
IV. How can you split up the right of possession over time?

A. Estates and Future Interests

(1) When? 

-Present or Future (coming into possession is postponed to some time in the future)

a. Remainder, Reversion, Right of Entry, Executory Interest, Possibility of Reverter(  says when they get it.
1. Reversion: a future interest where the land goes back to the grantor at the natural end of the preceding estate
2. Possibility of Reverter: the future interest that goes along with a fee simple or life estate determinable
3. Right of Entry: O retains right of entry; transfer is not automatic, termination of A's interest is at the discretion of O.  This interest normally goes along with a fee simple determinable.
4. Remainder: a future interest where the land goes to a 3rd party (not the grantor) at the natural end of the preceding estate

a. Vested: created in a living, ascertainable being and is not subject to any condition precedent, other than the natural expiration of the previous estate

(1) Vested Remainder Subject to Divestment: a vested remainder that is subject to a condition subsequent

(a) Example of vested remainder subject to divestment: "to A for life, and then to B and his heirs, but if B does not reach age 21, to C and his heirs"
(2) Vested Remainder Subject to Open: a vested remainder in one or more ascertainable members of a class that may be enlarged by the addition of presently unascertainable persons
b. Contingent: a remainder that is subject to a condition precedent or created in an unascertainable person
5. Executory Interest: a future interest where the land goes to a 3rd party when a condition is met (The difference between a remainder and an executory interest is that an executory interest  cuts short another estate and a remainder does not)
(2) Longest Possible (how long they can keep it) ? 

(1) Will it have a natural (passing of years or the end of someone’s life) end?

a. If yes, it is a leasehold or a life estate (ownership of land until death)

b. If no, fee simple (doesn’t end)

            

(1) O: "To A"
(2) O: "To A and her heirs"
         (3) O: "To A in fee simple"

c. Other= Fee tail (an estate that continues as long as a person's bloodline is continued and it anarchic & not used in most states)
(3) Cut short?

a. Examples: Leasehold cut short if you fail to pay your rent. Fee simple can have a term of limitation (for residential purposes)

 b. Absolute or defeasible (susceptible to early termination)?
1. Absolute: full ownership that cannot end prematurely 
2. Determinable: estate automatically terminates to the grantor when a condition is met

a. Words used to create fee simple determinable: "so long as", "while", "during", "until", "unless"
3. Subject to Condition Subsequent: estate that may, but doesn't necessarily, expire when a condition is met

a. Words used to create fee simple subject to condition subsequent: "provided that", "on condition", "but if”
4. Subject to Executory Limitation: estate automatically expires and is transferred to a 3rd party (not the grantor) when a condition is met
5. Note: If there is a gap, O retains the land.

6. Doctrine of Worthier Title - Many states interpret "O to A for life, remainder in heirs of O" as "O to A for life, remainder in O" – 

a. rule of construction nowadays - presume O wanted a right of reversion not a remainder

7. Rule in Shelley's Case - converts remainder in grantee's heirs to a remainder in the grantee

a. O to A for life, remainder to A's heirs becomes "O to A for life, remainder in A" which becomes "O to A in FSA"
b. Abolished in maj of states
A. Problems on Estates & Future Interests
#1

(1) When?

A= present; O=Reversion/possibility of reverter

(2) How Long?

A=Life Estate; O=in fee simple

(3) Cut Short

A=Determinable (given to the grantor by automatic transfer);o=absolute

#3(a)

(1) A= P; Widow=contingent(may not be B/we don’t know who they are; unborn or unascertained) remainder(third party); C+D=vested remainder subject to open;  Children=; GWU=vested remainder

(2) A=LE; Widow=LE; C+D=LE; GWU=in fee simple

(3) A=Abs; Widow=Abs; C+D=Abs.; GWU=absolute

 Question #6

(1) A=P; B=contingent remainder (b/c B can only take possession after B satisfies the condition and therefore, there is no by divestment; C= contingent remainder

(2) A=Leasehold; B=fee simple; C=fee simple

(3) A=Abs;B=Abs; C=abs.

2&3 are alternate contingent

If A dies before the lease is up, then it goes to A’s heirs or who ever A names in her will for the rest of her life.  

Executory interest--> future interest that is held by someone not the grantor and comes into possession when the proceeding interest is cut short.

#6a

(1) A=P; B=Vested Remainder subject to divestment; C=executory interest(B)/ contingent remainder(if B doesn’t graduate) (A)

(2) A=LE; B=fee simple; 

(3) A=abs; B=Subject to Executory Limitation; 

-B does not have to satisfy a condition in order to take possession.

-If C has no heirs, there is a doctrine called escheat --> the state steps in & says we get it.

(the idea that you hold property in sufferance from their lord). 

Where the grant is to C and heirs (the heirs don’t have any standing) heirs mean it is held in fee simple. 

# 7

(1) A=P; B=contingent remainder(A)/Executory Interest(; C=contingent remainder; O=reversion

(2) A=LE; O=no good name-maybe a leasehold; C=FS/

(3) A=abs; O=SEL; C=Abs

If A dies, it goes back O (gap in the record)

Destructibility of Contingent Remainders=> If B has not satisfied the condition when A dies, it is destroyed. Said that there is another implied condition in B’s interest. If you are not waiting to take property, then it goes away. But most states have eliminated that doctrine, we will give B a shot at fulfilling those conditions.  The length of time C can have it could be a leasehold. Complication is that we abolish the destructibility of contingent remainders. 

Subsequent Events

#1

C=[present] life estate for the life of A

B=reversion in absolute

#7

Originally created

A=life estate

C=Contingent remainder fee simple absolute

D=Contingent remainder fee simple absolute

O=Reversion fee simple subject to executory limitation (If  dies before the kids are twenty one, then they O gets it back but if the kid turns 21and therefore, it is subject to executory agreement).

If C is 22 and D is 16

C=vested remainder in fee simple absolute

O’s reversion goes away then b/c one of these remainders has become vested.

Other thing( C gets the interest

C= [P] in fee simple [sel]/[ss]

D=[EI]/CREM   in fee simple absolute

Unborn kids CREM fee simple absolute

Class closing or Rule of convenience( we let contingent remainder holders stay in the class but where the contingency is being born (unborn kids) ( they are destroyed. Rationale=C must wait until the contingent remainder holders have an interest (See Baker v. Weaver).
 B. Interpreting Conveyances

(1) Clear Statement Rule= If you want to create a future interest, you must do it very clearly.

(2) Charities Exception= If you are a charities, restrictions on alienation that would otherwise be void or suspect are honored to encourage people to donate land to charities.

(3) Court says if the language is susceptible to either a covenant or future  then the Court will chose the one that will not end (the covenant b/c future interest carry the threat of forfeiture).

         a. Courts prefer FSSCS over FSD because it doesn’t terminate immediately. FSSCS 

         requires some process. 

(4) Edwards Exception= If the grantors intent is so strong, then we will honor the intent not the writing

Wood v. County Commissioners

F: Wood conveys land for the purpose of building a hospital and the county decides to stop using it as a hospital & the land reverts to the grantor.
H: You have to say that the property will return to the grantor (if they don’t have a hospital). It doesn’t benefit the land and so it is not a covenant( the benefit is to the Woods personally (the benefit is in gross). Does it matter if the hospital doesn’t intend to actually to use the land as a hospital? You would have to argue that this is estoppel( a gift made in reliance on fraudulent promises. 
R: Clear Statement Rule: If you want to create a future interest, you must do it very clearly. 

Cathedral v. Garden City Company

F: Somebody who is trying to enforce a restriction for the property to continue to be used as a church. The language in the conveyance says that it must be used as a Church & there is not authority to convey or grant the land. Now Cathedral has stopped being used as church & GS wants reversion.

I: Does this use restriction still bind?

H: Court suggest the future interest may be right of entry or may be possibility of reverter. In the background, certain things don’t apply to charities (remove, more apply). Rights of entry were non-transferable. This was fee simple with right of entry and now we have stopped using it as a church, she gets a right of entry (Fee simple subject to conditions subsequent). The other side argues that fee simple determinate (gives her the right to reversion).

Note: Future Interest: goes to someone else (threat is forfeiture). To create a future interest, you have to use magic words. Courts always prefer(real) covenants b/c forfeiture isn’t one of its remedies. You don’t create future interests unless people do it clearly.

Edwards v. Bradley

I: Could the mother direct disposition of her assets in her will?

H: The court doesn’t follow the ordinary clear statement rule? The intent of the grantor was so clear that they are trying to get it out of the hands of the creditors. This attorney would have been sued in malpractice. This is a suit having to do with ownership of the estate and its assets. Beverly is suing under the laws of intestate laws but as a particular matter the court could have suggested that if the property were deemed to be under America’s control. The lawyer didn’t do that and the court has to reenter the general problem about life estates. The court thinks the intent was so strong( rather the property go interstate than to the creditors. Not many contexts when courts deem the grant to be a life estate than a fee simple. 

C. Public Policy Limitation on the Use of Estates & Future Interests

1. Rule against restraints on Alienation

     a. Default Rule= Property owners should be able to transfer their interests

(1) Attempts by owners to impose covenants restricting the ability of future owners to transfer property are strictly regulated & often held to be invalid. 

      b. Types of Restraints on Alienation

           (1) Disabling=Forbids the owner from transferring their interests in the property

a. O conveys Blackacre to A & her heirs, but any transfer of Blackacre shall be null & void

           (2) Promissory=A covenant by which the grantee promises not to alienate their interest

a.  O to A in FS. A promises for himself, his heirs, and his assigns that Blackacre shall not be transferred.

           (3) Forfeiture=Future Interest will vest if the owner attempts to transfer her interest in the 

           property. 

      c.  Total or Partial Restraints

(1) Total restraint= limitation that lasts for any period of time that prohibits sale, mortgage, lease, etc. (for any period of time there is no one to convey the property to)

              a. Total Restriction Forfeiture or Promissory: any period of time where you can’t sell           

              the property without the penalty clause being invoked (forfeiture: penalty is loss of the 

              land; promissory: only by consent)

(2) Partial restraints=something short of a restriction keeping someone from selling to anyone. (some class restricted)

    a. Example of Partial Disabling Restraint in FS=You may not sell to anyone not named   

    Smith

2. Validity of Restraints against Alienation (R2d Property) (see Chart)

         a. Disabling Restraints (§4.1) (Direct restraint that keeps you from selling land)

                  1. Total Disabling Restraint (you cannot sell X for 30 years)= is always invalid under 

                  Rule § 4.1(1) for both leaseholds/life estates & fee simple interests

                      a. Rationale=Disabling stops the ability of the person who has the interest from 

                      doing anything but doesn’t give them to too much else whereas with a forfeiture  

                      restriction you can always go to the person with future interest & work out a deal. 

                 2. Partial Disabling Restraint =is disfavored (under § 4.1(2)) and you must overcome 

                the presumption of invalidity. 

a. you have to show that “under all the circumstances of the case and considering the purpose, nature, and duration of the restraint, the legal  policy favoring freedom of alienation does not reasonably apply.”

    3. Charity Exception=(applies to disabling & forfeiture)Courtwill apply reasonableness  standard to restrictions on alienation for charities b/c they want to encourage people to give See Horsepond (100% vote of the members necessary for transfer-total promissory)

    4. Condos and Co-ops exception: There are interlocking certifications and financial commitments. One would think that concerns about exclusion from the housing market.


a. Restrictions still must be reasonable See Aquarian Foundation

            b. Covenants must be in place at time person buys in to be enforced See Breene

          b. Forfeiture Restraints & Promissory Restraints (§4.2 & § 4.3)

                1. Total Forfeiture/Promissory Restraint on fee simple are invalid. 

                2. Partial Promissory or Forfeiture Restraints on fee are valid if they are reasonable. 

                Factors for weighing  reasonableness:

(a) Length of time (forever—not likely to be reasonable)

(b) The restraint is limited to allow a substantial variety of types of transfers 

(c) The restraint is limited as to the number of persons to whom transfer is prohibited; (basically b & c how many restraints are there)

(d) The restraint tends to increase the value of the property involved (condos)

(e) Imposed upon an interest that is not otherwise readily marketable

                3. Promissory or Forfeiture Restrictions on Life Estates/Leasehold are valid  b/c there  

                isn’t a lot to these interests to begin with.

    4. Example: Partial restrict –consent before sell within this period of time to a  

    particular set of people

Horsepond v. Cromier

H: There is a total restriction on sale to anybody period. It doesn’t say you can’t sell the property to anybody named Smith. This is a fee simple. If we applied the black letter rule on alienation. It appears to still be invalid b/c it is disabling so it doesn’t matter if it is forfeiture or disabling. Why does the court apply reasonableness? The court says there is a different rule for charities. Behind this is donors, these are rules about donations. People give reliance to be on reliance on these restrictions. Courts will uphold greater restrictions. Restrictions on real estate held by charities are viewed more leniently. Restrictions given more latitude especially if the property was donated. The charity for reasons consistent with charitable purpose. We don’t want to string up charities for too long. 

Serio Case: Developer gets the right to decide who lives in the neighborhood. 

H: The concern is that is hard to prove discrimination and the screening may result in inter-city people not being allowed into neighbors. The covenant in Serio is straightforward. From the first five years of the development, you have to get my permission first (total promissory restraint( total refers to the power to transfer not the time). Total means you can’t transfer the property.  

Riste v. Eastern Washington Bible Camp: Buyers shall not be in conflict with the Assembles of God (indirect restraint- doesn’t say what people can do with the property). Then the other restraint is if you want to sell the property you have to get approval of the Board (total promissory restraint in fee simple). H: The court says once you sell the property; you can’t decide who you can sell it too. If they had been restricted to selling to people on a list fall within partial restraints and reasonableness are functions of the size of the class. If the list is 25, it is likely invalid. If it is 3 million then it is likely not invalid. 

Aquarian Foundation: The kind of restriction in the Aquarian Foundation & this is the restraint says if you want to sell your property you have to get consent. If you don’t get our consent, the property reverts back to the condo association. H: The law of condominiums.  In this Aquarian, after they sell, then it is forfeited to the condo association and nobody in the their right mind would buy it. Therefore, it is not reasonable because they can’t sale. The question in all these cases is how much does it interfere with your ability to sell the property.
Compare to Cambridge Preemptive Right where the condo has some control over your sale of the property (the condo association gets 72hrs to match the price of whatever).
Breene v. Plaza Towers Association

F: Breene wanted to lease & his neighbors didn’t want him to. The first time they failed procedurally because they couldn’t record it. Then they tried to amend the covenants to make it 

H: The court said the list of things about which you make rules is limited (maintenance, assessments, hazard insurance, and not restraints on alienation). These restrictions would have been permitted had they been introduced at the beginning, but under the ND enabling act, they cannot amend this. Most jurisdictions allow people to adopt restrictions on leasing over time.  

2. Rule Against Perpetuities 
A. Rationale= fear of dead hand control. Trying to impose conditions on the use of property many generations down the line. Putting these kinds of restrictions on property makes it significantly less valuable. 

B. The rule operates on contingencies where we are not sure who has control of this property over time. 

C. RAP Definition

(1) No interest [Attaches to future interests (not present estates)]

         a. RAP focuses only on interest that are:

              1) contingent; and

        2) created in a grantee – not the grantor

(2) Is good unless it must [prove that there is no way there interest with not vest in 21 years]

(3) Vest or Fail [difficulty is assigning the last possible date the contingency could be resolved]

(4) Within twenty-one years of some life-in-being at the time of the creation of the interest

Examples:

-In hypo, To A, but if non-residential, to B. There is no way that B can some that it will vest or fail within 21 years. 

-If it said, To A, but if non-residential, to B in the next 21 years. This interest would be saved from violating the RAP.

D. Many states that have eliminated this rule. Some states increased the period of time (30, 50, 90). There is a doctrine called Cy pres: court will fix the lawyering mistakes and put in 21.  

Central Delaware Authority: You must use the property for public purposes or it is returned to the grantor on demand. Rather than forfeiture, the grantor will pay Central Delaware some cash. H: Isn’t it nice that a little cash passed hands. B/c they wrote a check is that they pay money & it doesn’t .Courts says if we can drag a rule into RAP and kill the contingency we will use the law to strike it down. At any point, this interest could arise( so unless it is a right of way it violates RAP.

BKGD Rule: Any ambiguity, reach out & strike down the rule. 

Texico Refining: This is a future interest in a long-term lease-hold; it is an executory interest (option to purchase). It looks like an interest subject to the rule. H: The main reason the court doesn’t apply is that the rationale for RAP doesn’t apply here. The power is held by the person in possession of the land & we are making the leasehold more solid. We are not talking about forfeiture & a kind of interest that operates to protect the one that is in possession. One difference here is the price. Both are fixed price options to purchase. In other words, we can think of the option price, we can think of this as inducement for paying rent (option package). Compare to Central Delaware where the fixed price is set way back in time. 

Cambridge: There is a preemptive right with essentially the same features. It is held by someone who is not in possession. On the triggering of some event, there right to take possession arises (in this it is a sale). Any unit owner who receives a good faith offer for their property must offer it to the condo association who will then offer it to all existing purchasers (all condo owners + association). H: Court says this is a RAP problem, it transfers the interest to someone else. If it is subject to the rule, it violates the rule. The court says you expect us to strike it down, but NO. The court says we have a kind of contingency that in this setting operates to the advantage of individual units. The court uses its RAP analysis to tie back into rule against alienation. Section 4.4 of the rule on restraints on alienation talks about the conditions under which a preemptive right will be held valid. The two things that 4.4 & the restatement focus on are price & time. Assuming that the restrictions meet all of our rules on, the court says that we focus on two things. How much of a burden does this restriction impose on an individual unit. PRICE: Fixed price: makes it void. This case is at the market price. TIME: They have 48 to 72 hrs to figure out whether they can accept it: not a burden. If it had been a month, it would have been a burden. These restrictions are not that significant. Then they will hold that it was not an unreasonable restraint.
D. Relations between owners of successive interests

1. Waste

a. Life tenant is Life tenant is entitled to all ordinary uses and profits from the land, but the life tenant must not commit waste.  

b. Waste= permanent change in the condition of the estate to the detriment to the remainder holder

   (1) life tenants is like a caretaker they must maintain the land & pass it to the remainder holder

2. Types of Waste

a.  Affirmative waste= Actual over conduct that causes a decrease in value.  This is synonymous with destruction and overt destruction.

(1) Fort Exception: life tenant is sided with because the cutting timber was necessary to generate maximum value to the trees that remain. Life tenant can remove but measured by a standard of maximizing the value of the property for the remainder holder.

b. Permissive waste=This is synonymous with neglect.  Permissive waste occurs when land is allowed to fall into disrepair.  All we ask is that the life tenant maintains the premises in reasonably good repair.  

c. Ameliorative waste= It tells us that the life tenant must not engage in acts that will enhance the property’s value, unless all future interest holders are known and consent.

(1) § 140: Must not make a change to the property to which the remainder holder could reasonably object.

     a. In Baker, the court says the remainder holders object Anna so you can’t make a  

     change

     b. In Melms, the court says to the remainder holders that their objection is not  

     reasonable because no one would 

Baker v. Weedon: Gentlemen had been married twice. His first wife had several children and his second wife & child died. His third wife Anna has a life estate and Anna’s children have contingent remainders in fee simple absolute. His grandchildren have a contingent remainder in fee simple absolute if Anna’s children don’t get it. H: It seems that he didn’t like Anna’s family or his own children.  In 40 years, Anna is in her seventies.  The City of Corinth wants to build a right of way through the property & they need to get Anna’s interest & join the interest of the remainder holder.  Grandchildren gave the land away for the bypass & they give some of the money to Anna. Anna can now no longer use it for agriculture & she wants the court to allow her to sell it.  Her necessity argument here is that she was using it for agriculture & now she can’t.  The grandchildren are saying that if she sells the property now is tantamount to waste.  The life tenants interest is limited to maintaining the property & passing it on in a way that doesn’t diminish the interests of the remainder holder.   

Melms v. Pabst Brewing Company: Melms sold his wife’s life estate to PBC. It is a large house on a hill in a commercial area so it is worthless.  PBC levels off the ground and bulldozes the house.  Melms remainder holders sue PBC for waste. H: PBC argues that the property is more valuable now & it is not worth much. The question is why do they have a right to do more than hold the land that does more than not waste it.  Why can’t we require them to keep it “as is”? § 138: economic analysis of what is means to not make property financially less valuable when it is turned over to the remainder holder & § 140: There is an obligation not to make a change for which the remainder holder could reasonably object. (Integrity). The Court says it is not to anybody benefit to claiming this property as a residence. The remainder holder could not reasonably object to it b/c of the changed conditions. The Court says this is waste but the remainder holder will not incur permanent, economic injury. Then, even if there is no permanent economic damage, the remainder holder may not have an interest in it or a benefit left (no reason to insist on the house). 

Tarpon Pond: Battenfield sells property from the Durring & keeps a life estate. Battenfield leases it to two fishing companies who give tours & then he gave it to jet skis. They want him to stop leasing it. Under Nutter, there are a lot of people using it under a lease. Nutter tells us to resolve this ground by granting a new lease. Here, Battensgill will argue his intent in using this resource was to make money & he will continue to do so. He only intended to the Durring to have the property when he was done with it. We could also look at what use that Durring was making of the property before. One thing we have to figure out is how we are going to monetize this harm. Harms (personal & economic). Fishing= there is an economic harm because the fish are destroyed. Jet Skis=Might effect on the fish b/c of the gas & oil( there special right is dealt with future enjoyment. Economic Damage to the fishing interest. Then we have the right to receive property in it integrity: this may help us with respect to the jet skis & the fishing. 
Nutter v. Stockton: There are open mines H: In the open mines doctrine, you can’t drill new holes and open new mines, but you can continue to produce out of existing leases. You can continue to operate on an old lease, but you cannot have a new lease. There are two black letter rules with regard to mines: (1) can take advantage of existing leases; (2) intent of the grantor
3. Remedies for Waste

a. Injunction: on the ways that they use it.

b. Damages: harm caused to your interests by now

c. Forfeiture: The footnote in the Georgia statute in Brigham. If you can prove irreparable damage then the life estate may be terminated. 

d. LE must avoid waste, but if they can’t avoid waste. They can sell part of the land if they can prove necessity (equitable relief from the court).

V. How can you split up the right to possession btw people concurrently?

A. Joint Tenancy=2 people with the right to undivided possession of the whole property and the right of survivorship.

         (1) To make a Joint Tenancy with Right of Survivorship. You must have unity of 1. Time;  

          2. Title; 3. Interest; 4. Possession AND must be made w/clear language 

         (2) Rationale=you have the exact same interest & that interest is shared.

         (3) Severability= One joint tenant can always sell and transfer interest during their lifetime,  

         even secretly without the other’s consent.  This sale would sever the joint tenancy as to the  

         seller’s interest.  The four unities are disrupted.  The buyer becomes a tenant in common w/  

         no right of survivorship

a. Joint tenancy can be had with any number of people. The question then is what happens when the JT is severed. Does that destroy the whole thing? A, B, C (JTS). A( D. Then B,C have a JT for 2/3 and a tenancy in common with A.

B. Tenancy in Common  (2 or more own with no right of survivorship)

(1) Each co-tenant owns an individual part and each has a right to possess the whole.

(2) Each interest is descendable, divisable, and alienable.  There are no survivorship rights between tenants in common.

           (3) The presumption favors the tenancy in common.

C. Tenancy by entirety 

           (1) A protected marital interest.  Between husband and wife with the right of survivorship

           (2) This is a highly protected form of co-ownership. Creditors of only one spouse cannot  

           touch the tenancy. Neither tenant acting alone can defeat the right of survivorship by a 

           unilateral conveyance to a third party.

           (3)Tenancy by entirety. Must have unities of 1. Time; 2. Title; 3. Interest; 4. Possession; 

           5. +Unity of person=you must be married

Swartzbaugh v. Sampson: Husband & wife were joint tenants with the right of survivorship. Husband made a lease with Samson & the wife would not agree. Samson comes on the property cuts down the walnut trees and puts up a boxing pavilion.  The renter was not paying her & she wants to cancel the lease. She argues that her husband couldn’t grant a unilateral lease without the consent of his fellow tenant (her).
H: They have a shared interest & can’t exclude each other, but they do have the right to undivided possession of the whole excluding others.  It is a lease & it is not like a full sale that would effect severance of the interests. This is like alienability because unless limits are made very specific the court will not apply them. The assumption is that parties interests are alienable & therefore, the lease can be made. It turns out that you can make a claim of waste against a joint tenant or tenant in common. If his unilateral actions have damaged the property she can claim some compensation (50% of the decline).  She is entitled to simultaneous use of the whole so maybe she doesn’t want to make use.  Then she can sell the property through partition (her half of the interest). She can go to court & get a partition of the property.
D. Remedies & Damages in Joint Tenancies 
1. Partition

       a. physical – court ordered subdivision or partition. 

       b. sale—court can order a judicial partition through sale (subject to any leases)

(1) With the Sampson case, the husband’s value would be dramatically reduced because Sampson was on the land. 

2. Accounting –she can ask for one half of the profit her husband is taking from the land because it effectively excluded her from the property. An accounting can be applied to the trees if Sampson/Husband sold the wood then she could demand an accounting for that too. 

(1) If Ms. Smith joins her husband in the lease, she gives up any claim to co-

tenancy in the lease & she must give up right to exclusive possession of the whole. 

3. Ouster—assert her right to equal possession of the whole & lease to a competing boxing company. If she can prove this by getting another boxing company, she is entitled to rent (1/2 the FMV of rental of the whole). 

4. Example from Swartzborough:

(1) Join H

-1/2 rent

-no possession

(2) Not Join

-Excluded/

   -1/2 FMV (L)

   -1/2 profits
Tenhet v. Boswell

F: Tenhet was in a joint tenancy with RJ who lease to Boswell. RJ dies and now Tenhet says I have a right of survivorship. 

H: Boswell could argue that there was no notice of joint tenancy, but there would have been notice in a title search. Severance of joint tenancy doesn’t destroy the common holding but they are no longer tenants with the right of survivorship.  Boswell argues that survivorship is extinguished. The court says there must be a line between transactions that sever & if we start looking at intent to permanently severe, it muddies everything & what about two-week leases do they terminate the interest. Bright line rule=which transactions cut off the survivorship rights. At the moment of RJ’s death, the JT transfers to T normally with the B complication.  Tehant has the right to evict Boswell. What remedy does Boswell have? No b/c tehant has no obligation to grant possession. Boswell has a remedy against the estate for breach of the covenant of quiet enjoyment. The claim for notice will not defeat his claim against RJ’s estate that he owned the whole. Then are life estates with contingent remainders. Leasehold on a life estate subject to being cut short when the life ends.
Sawada v. Endo: Endo gets into a car accident with Sawada. After the car accident, he & his wife sold their property (tenancy in the entirety) to their sons. Sawada wins the case in the auto accident & seeks to collect from Endo. 
H: Married women’s property act made tenancy by the entirety the same thing of joint tenancy with right of survivorship. In some states, under this act, the parties can’t act unilaterally and the court decides that you can have one spouse’s debt it is not available by attachment by individual creditors. There is a Midkiff argument and this is way of protecting people’s homestead, which is important in Hawaii. Middle of 662: Seems like both spouses should join into a deal. There is a problem with that logic and the creditors here couldn’t get that (tort creditors & bankruptcy) b/c they can’t consent to paying for people are hit in car accidents.
Review of Summer 2004 Exam

Tuttle’s method for answering

(1) Look at the questions (It will tell you who you represent)

O to A & B (JT w/ right of survivorship)

Their interest in the beginning is the whole. 

A&B( Straw( N: A&B (JT w/right of survivorship) & Restraint on N: Direct Restraint on Alienation; S: A: FSA

Agnes ( clears road & parking area; Agnes built a cabin on the Northern parcel; makes improvements on her property

A( C (lease)

Carl builds 

B( Agnes

B( S: FSA

Then they try to interfere with Carl’s access to the property

Think about Carl’s liability: Liability rising out of building the cabin, building the septic field, and sharing the profits. 

At the time of the original lease, LH & we have to think about how he gets onto the property. It is by implication (they were making prior use of the northern parcel( he wants the right to drive & park ( was not an existing use at the time of severance so he probably can’t get it( run into the contract language that waives implication( does this wavier include an implied easement that might arise with regard to the southern parcel) or by necessity (may get some kind of vehicle access to some part of it by necessity).

Barney’s interference: covenant of quiet enjoyment: did agnes have an obligation to keep someone from interfering with tenants enjoyment of the property? Here, there is a claim that giving the northern part to barney is a problem.

Barney’s use of the cabin: removal of the small cabin that existed on the property is a violation of his lease. Ameliorating Waste: does this enhance the economic value of the property? Does the waste damage something that the LL had a right to continue? It has been 7 years since it was torn down. Acquiescence. 

( The next question involves the septic system: The next claim is trespass by putting the object there( this is a trespass & the ordinary way remedy is removal.  Is there anyway to claim that C should not have to dig up the septic field? Prescriptive Easement (hostile) or implied easement ( Core to any claim of easement by implication (possible was being used for the benefit of the other) is notice & it is very hard to have notice of a septic field.  If you know that somebody has plumbing, you have to know that there is a sewage system somewhere.  Hostile: Carl acting as the tenant & has started an adverse use that and does C being a tenant make a difference. One more thing to think about is whether this should be treated under the rule of encroaching structures (you shouldn’t do it b/c it is clear that this is a substantial burden on the Southern lot. Encroachment must not cause a substantial burden. The other thing is if the septic is cut off is whether this is a violation of Agnes’s covenant as a LL (javins?)

The question of continued hunting or is he bound by the covenant that A&B entered into? No b/c it did not exist when you took possession of the property & it is highly unlikely that Agnes would succeed in limiting Carl in this way & was part of his original agreement.

What is the relationship btw A&C: they are co-tenants (C enjoying his leashold as a co-tenant) or A is the holder of the reversion & C is the sole tenant with the right to possession of the Northern parcel. This question asks what A conveys to Carl? She could only convey her ½ interest. C can’t be given more than he owns. Estoppel by deed( if you give somebody something you don’t own, then you are deemed to have conveyed the whole. (Sabo v. Horvath).

In this question if this is a grant of A’s ½ interest, B by conveying to A severs the joint tenancy & A is a tenant in common with A’s tenant Carl. It makes a big difference whether A is C’s co-tenant or LL. As a co-tenant, she is entitled to a share of the profits, to make use of the property with the tour groups. It is liability for Carl b/c if he is one of a pair: there can be an accounting. 

A purported to give all the rights and interest to Carl & Carl reasonably understood that it was the entire interest in the Northern half of the property. Estoppel by Deed kicks in here.  She acted as if she owned the whole( C keeps paying rent & she is obliged not to interfere. 

The other thing you would think about is interference on the Southern parcel for quiet enjoyment

Remedies for C: interference with the business; B’s blocking of access & the septic system & the house: then B has in a sense trespassed or failed to grant the right of access.

B. C with a quitclaim deed and a tenancy in common with A b/c A wasn’t promising what she knew. Still want to consider whether that grant. It removes the LL obligation not to interfere with the property b/c they are co-tenants.

C. The question is what right is it that A has when B dies. A is sole owner by survivorship does not make her a co-tenant, but it makes her LL.  The most important answer is are they co-tenants or LL & tenant? If A is the LL, what are C’s rights?

D. If A dies, C’s lease is over because he had a leasehold on a life estate for A’s life.

If you had focused on this relationship, this made the difference btw As and B-s. 

We had to do the access stuff, septic field, grapple with the question of profits (shared possessory use of the land), accounting, and etc. 

Estoppel is harder to prove. 

Condo Case File & L-T

Condos( fee-simple interest in an apartment building. A single unit in a big industrial park. There are lots of ways that people can construct condominiums. Common areas are owned as tenants in common (stairways, utilities, gym). Like co-ops, voting power is determined proportionally. Buying a place in a neighborhood that is owned by an association. Board governs common area and how people conduct themselves in their individual units. We run into things that transfer from this area of law to local govern law. 

Think about three things:

(1) Procedures (voting rules, notice provisions for the meeting, disputes that may arise, forum that disputes can be heard in)

(2) A. Purposes—aim at as part of ongoing governance, is there an unlimited # of things that they can do?

(1) Breene v. Plaza Towers—Ct says you can’t impose new restraints on alienation (ND)

B. Means/End Analysis( Assuming that the authority had the ability to go after these objectives, how do we evaluate the means to get to that end?

(1) Some things are overinclusion like forbidding stereos to get rid of noise. It eliminates things that aren’t a problem

(2) Underinclusive( say that adolescents can’t have more than two friends; there is something driving you other than your stated purpose. 

Co-ops( No one owns their individual units. You buy shares in the co-operative that owns the entire building. Your share of ownership entitles you to a certain number of co-ops. % ownership in the corporation is measured by square footage. You don’t have a fee-simple interest. The law has harmonized them with fee-interests in a condo so you can get money to get a mortgage for your co-op. Rights are fixed in a particular unit but they are fixed part of a whole

 Tricki Woo

Ms. P bought a condo with a dog and at the time, there were no restrictions about whether or not you could have dogs. Over two-thirds of the association signed the petition to get rid of dogs because of noise.  Her dog dies and she wants to get a new dog & she gets sued.  Winston Towers( no retroactivity. Does this mean that any new rule made by a condo board may not be imposed retroactively? United Masonry(How reasonable is application of this rule to this person? Reliance

Procedures (Strong Procedural Argument)

               -Condo Declaration

               -VA Code (imposes some condition that 2/3 of the members have to vote to 

               amend( we don’t know if 85% is the people not the shares( the meeting gives  

               notice & tells them what is going on( numbers, meeting, & recording)

               -Virginia Code imposes a one-year statute of limitations. 

               -VA Code says that the board can’t make by-law changes.

-The problem is that they will probably conform to the regulations.

Purpose

-Declaration( covenants present in the declaration (these get a ton of deference from the court); without due due hardship & no benefit, they get a significant amount of deference.

(1) Wilshire Condo: Replacement Dog for her extra dog. H: The court doesn’t have any problem with the restriction. The condo should have the ability to restrict this to promote health and happiness. HE HAD NOTICE AT THE TIME HE BOUGHT (or at least notice that it would be limited to dogs at the time that they bought). 

-Post-Declaration( retroactive receive less deference. 

-Asserted Purposes versus Actual Purposes (should you divine the actual purposes)

Reasonableness( we get something that matches the general guidelines under purposes. As long as the rules aren’t arbitrary & the goal is not unreasonable( they are likely to be upheld. (Argument/Defense( there is no good that is being served)

-Reliance( 

-Under or overinclusion

-Pretext

Most jurisdictions think it is ok to add them later on. 

Gillman owns a condo commercial condo association. They retroactively impose weigh, # of vehicle restrictions, and need bug spray. The court says that the Condo Association can impose retroactive rules (allocation of parking & control of odor are good ends).  The court says that these rules might cause them to go out of business. The court is saying that asserting these regulations is a pre-text to get the garbage trucks out of your condo.  The court says we don’t know how the weigh restriction is related to your goals.

On the one hand, have you really attempted deal with noise or smell or have you singled out this one use for disfavor?

( Must explain why is this worse than other uses that are tolerated; why are these vehicles?

One way to think about it not matching up is that it is underinclusive. Of course, it might also be overinclusive.  It is not consistent with your general purposes. You might be able to limit specifically the things that are noisy & smelly.  You will become much more familiar with the relationship btw what they say they are doing & what they are actually doing. 

( Whether the kind of activity that is harmful imposes more than that person would be expected to bare in that place. 

(1) Developers when they are having a hard time selling units have every incentive to make it as unrestrictive as possible (not closely restrict the conduct)( it is only later when the developer is gone that the state of affairs has changed. 

(2) Will these restrictions make it impossible for them to work (the links with nuisance will be pretty apparent)

How can we respond to a safe assumption that the no retroactivity rule will not bind the courts in Virginia? You can say that it should not be retroactively. 

In Colbrand, there is an awful lot of deference( we want people to be able to buy in & if we read the rest of that regulation. Given that it is in the declaration, there is a high benefit of the doubt. 

( In Ms. P, her reliance is the original ability to buy a dog. We should focus on the condo board’s inaction. There are procedural flaws so they can be forced to go back to the drawing board. Is the rule one that pursues a reasonable objection? Why aren’t they regulating other types of restrictions? Is it necessary to have a restriction on all dogs? It is possible to make those sorts of arguments if you are looking at regulations post-declaration (hard look). 

How much does the rule depart for the reasonable expectations of the purchaser? If it is significant, then we will not uphold it. 
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Berg v. Wiley: Owner of the property leases to a restaurant. The restrictions in the leasehold are no changes to the building structure w/o written authorization, operating restaurant in a lawful manner, and should the lessor fail any of these conditions, the grantor may take it (T: LH [term of yrs.] subject to condition subsequent; LL: reversion or right of entry). The tenant keeps remodeling without permission & operating in the course of renovation. The LL peers into the windows and the sheriff shows up & they agree to the status quo. The LL comes back & changes the locks. There is no doubt that tenant violated the lease provisions. H: The old common law rule is where re-possession is taken peaceably. The court changes the law to comport with the modern law and says that you must get a court order because conflict is always possible when LL uses self-help.  This is not the unanimous rule with respect to commercial or agricultural leaseholds.  R: No more self-help.

Leasehold for less than a year do not apply the statute of frauds. In shorter term residential leaseholds, there is a movement away from property law to ordinary service contract. 

Types of Tenancies

(1) Periodic tenancies( month to month

(2) Term of years

(3) Tenancy at will( let someone sleep on your couch & eventually your will runs out. Can be important in terms on the landlord’s 

(4) Tenancy at sufferance( somebody who starts in possession ( holdover tenant. In theory, when there period runs out, they could claim adverse possession. The CL said no, now you are there at sufferance.  

Self-Help versus the Modern Rule of No Self-Help

(1) CL=peaceable re-taking or self-help allowed

(2) Problems for landlord with modern no self-help rule

          a. Time 

          b. Social Costs (makes it more expensive to rent)

          c. Waste (if they are destroying the apartment/premises)

(3) Summary Process (expedited process is the court’s solution—think L&T)

Default=LL accepts a check and it is for a month, then it is a month to month tenancy

Once you held over, the LL has the 

The most important thing to recognize of 741 id the end to the end of tenancy. The idea that the tenancy ends is true for the tenant, but not for the LL anymore. It is the law for residential tenancies that the lease term does not end. The LL has the ability to ask for reasonable changes/increases in rent. If they are unreasonable, the LL can’t impose them on the tenant. This eliminates the authority of the LL to say your term is up and you must leave. LLs cannot wait till the term to end to get rid of a problem tenant (you have to have a good reason). 

Vasquez v. Glassboro: Migrant worker is working on the property and has accommodation on the premises & he gets fired & evicted the same night.  H: The court says migrants aren’t tenants, but you get a hearing with more than the foreman & the Puerto Rican department of labor. Time window is the practical good that they will now have 7 days to figure out where to go. 

Play through page 756 to 757 that problem. Quality of Reliance, Consequences of its defeat, Reasonable opportunity to find alternative housing. Default about permission is that  you can revoke it.

Sommer v. Kridel: Δ signs two-year lease & one week after signing the contract, he breaks his lease & LL doesn’t respond. Then LL won’t rent it out to anyone for a year and sues Kridel for the year he wasn’t living there. H: The common law rule is that there is no duty mitigate. We don’t want an incentive allowing residential sit & we should treat this like contract law making them have a duty to mitigate (no different from other consumer goods).  Option #1: Accept tenants surrender: (1) lost rental income (time unpaid until new tenant); (2) cost of finding a new tenant; (3) rental differential (k’s rent – FMV rent) (You are entitled to rental differential even when you mitigate( think collapse of rental prices in the silicon valley).  Option # 2 (commercial lease problem): re-enter & re-let on the tenant’s account (refuse to accept( become their leasing agent): (1) lost rental income & cost of finding a new tenant + (2) cost differential (K’s rent-T’s rent); (3) lost rental income & cost of finding a new tenant + (4) rent differential (K’s rent-X’s rent). 

Sat 10-12

Sun 4-6

Mon 6-8

One fact pattern with 3 or 4 small questions

On Tuesday night, he put up a two-page outline on condos. Covenants that are adopted after the declaration. The same analysis applies to any kind of rules made by any governance body.  

Rent—Mitigation

What happens if the LL has a stock of open units. The tenant has vacated one and there are 20 out there. Must the LL rent the one out by the vacating tenant first. The LL must treat it as part of his stock (not to hide it at the back of the pack) and does not have to make it a first priority. The LL must prove that they have treated the vacant apartment as one of his or her stock. 

Waiver –Can the LL get the tenant to waive mitigation? With IWOH, the waiver is not enforceable. However, it is possible to waive the mitigation( If you want to defend a waiver, you have to make sure that people have options. Does the lease give tenants any other option then paying this money & leaving an apartment that is vacant. The problem with the waiver is the student is out of school for 10 months. 

Tenants Rights

Covenant of Quiet Enjoyments

HYPO=Clients is in an apartment with friends & the downstairs tenant harasses her every time she comes by & they are making it very difficult for her to study by making loud noises. If you are putting somebody into possession who might be a problem, then you may want to know if they have operated a place before like the bar. 

Minjak v. Randolph: Tenants have leased a loft in NYC & they use it as a music studio & living space. Somebody moved upstairs with a Jacuzzi sales place and there stuff starts leaking onto their clothes & the LL starts doing repairs.  Repairs cause sand to get into the apartment, destroy doors, and leave open elevator shafts. They want to know if the LL’s actions relieve them of the duty to pay rent.  H: The covenant of quiet enjoyment usually requires you to leave. The court does not 

Covenant of Quiet Enjoyment=seller’s obligation to protect the buyer from interference from someone holding superior title or the other type of breach is where the LL kicks you off the premises. Tehnant v. Boswell can sue for the breach of the covenant of quiet enjoyment.

Covenant of Quiet Enjoyment

(1) Agency (who is doing the actions)- Is the LL responsible for the actions?

          a. Foreseeability –responsibility for acts of a third party

(1) LL could foresee that the bar would noisy that it would disturb his tenants. See Blackett (where LL turns adjacent properties into a bar & disturbs tenants)

(2) LL putting someone in possession it the key point in time. If the LL doesn’t know at that point in time, then they cannot be held liable. 

                 b. If they are LL’s constructors like Minjak, then the LL is responsible for their 

                 actions.

                 c. Control—If the LL doesn’t have actual control, you must ask the other tenants and 

                 find out about the potential problems like bars. 

(1) You can go after the landlord for not enforcing covenants to control tenants in the hypo where the woman is harassed by the neighbor. The tenants are not supposed to interference with others and there is an implied benefit to the covenant. Trying to sue LL to exercise control. 

(2) Lease can give you the legal ability to control to . See Blackwell

(2) “Ouster”

          a. There must be some extent of dispossession
         b. Partial Constructive Eviction=must have been removed from some part of the 

          structure

   c. LL must not interference including your ability to enjoy the leasehold. LL must not 

   deprive his tenants of ordinary enjoyment of their property. See Blackett

Implied Warranty of Habitability 

(1) Emerges out of the warrants of merchantability that the house/dwelling has to be roughly habitable.

(2) Brown v. Southall Realty: If you rent out property that is not habitable, is a void lease however you don’t get to stay.

(3) IWOH allows you stay on the premises & use this idea of rent abatement to push the landlord to make some improvements

a. Two ways to enforce: (1) bring an action in small claims court; (2) Raise it as a defense when the LL sues you 

b. LL must be given notice of the defects, call the housing inspectors to come out, and give the LL notice that you are withholding rent. There is a requirement to pay the money into escrow or a court account if you are withholding. 

(4) Housing Code violations are tied to the implied warranty of habitability in most districts.

(5) Abatement is determined in three ways:

a. FMV – Warr (1/2 of what the property should be worth if it was keep up to code so the tenant should pay ½). 

b. FMV- as is (difference in value test—difference btw the cost of habitable apartment minus the rent for the quality of apartment they are living in) 

c. Rent under K (how much is the property in its present condition worth)

             d. Repair & Deduct: You can send the LL a note saying if you do not fix the violation, I 

             will withhold the amount from my next monthly rent. 

Javins: Tenants with 1500 housing code violations want to have the rent reduced to get the LL fix problems in the house.  H: This is a residential doctrine & it is not extended to commercial leases. 
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