Property Law—Class Outline
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I.
INTRODUCTION

A.
Theories of Property – theories are tools to decide what the rules will be, sometimes rules and theories overlap and sometimes they conflict
i. Traditional Native American Conceptions of Property

1. It is not possible to own land in the way that non-Natives think of it

a. Spiritual view of land

2. Native Americans developed systems that were based on communal land use and sharing

ii. Positivism and Legal Realism 

1. Rights are created through laws, unrelated to morals, based on public policy
2. Rules are intended to protect individual rights, promote the general welfare, increase social wealth, and maximize social utility

a. Therefore, judges should follow rules to create consistency in judgments.
3. How members of a group allocate scant resources:  how to resolve competing claims over limited resources

iii. Justice and Fairness

1. There are always gaps in laws and they should be interpreted in a manner that protects individual rights, promotes fairness, or ensures justice

a. Rights theorists: Some rights are morally superior to all general considerations.

b. Natural rights: these rights are in the nature of human beings and human relationships

c. Universalists: all rights should be uniformly enforceable in all similar situations. 

2. Certain individual rights cannot be sacrificed for the good of the community

iv. Lockeian Theory

1. Social contract theory 

2. Labor is the foundation of property – if you work on land, you may establish ownership

a. Encourages productivity and stimulates commerce
b. Control over a resource is what makes us human
3. Wide property distribution is necessary to get equitable results (distributive justice).
v. Utilitarianism, social welfare and efficiency

1. Focuses on the how to maximize social utility or welfare.  

a. Looking for economic efficiency 

2. Benefit of standards as opposed to rules is that it encourages flexibility to achieve maximum efficiency.

vi. Social relations

1. Property plays a role in defining social relations

a. This view is taken by Feminists, critical race , critical legal, communitarianism etc.

b. Certain people and claims are the norm, and others are the exception, and law should be conscious of how this effects society.

B.
Competing Claims to Original Acquisition

Johnson v. M’Intosh & Notes, 3-14

Zimbabwe "Land Grab" Video (17:12) 
II.
LIMITATIONS ON THE RIGHT TO EXCLUDE

A.
Common Law Public Policy Limits

State v. Shack & Notes 1-4, 103-108, 112-114
Uston v. Resorts Int’l, 116-118
A. Common-law right to exclude

1.
Just have to be a possessor

2.
Can get injunctive relief

3.
Right to damages even if they cause no harm


B.
Core Exceptions to the Common Law Rule



1.
Necessity on the part of the ∆ (ex: storm blew onto land)



2.
Whenever π has consented



3.
State v. Shack



a.
Vulnerability; consented to presence on property




b.
Necessity of their vulnerability



4.
​Uston v. Resort International



a.
Presumption: right to exclude




b.
Modifying factor: anti-discrimination policy





i.
Innkeepers and common carriers





ii.
Can exclude people:

A. For no reason

B. For good reason

C. For unprotected reasons

D. NOT for protected reasons

c.
Offense to exclusion applies to anything but those excluded for good reason—limits above to (B).

d.
Shifts the burden—casino has to justify the exclusion

e.
MINORITY RULE



5.
Lloyd Corp.



a.
Not about characteristics but conduct—SPEECH




b.
Anti-war pamphletting




c.
Marsh v. Alabama




i.
Company town—assumed functions of state





ii.
No exclusions




d.
Logan Valley




i.
Labor case—where can you picket?





ii.
Allowed because mall is “public square”

e.
Effectively overrules Logan Valley: 1st Amend. only applies to state actors (i.e. have taken over fundamentally all of the actions of government)



6.
New Jersey Coalition
a.
Don’t buy Lloyd Corp—hold to an expanded version of Marsh instead.

a. The right to exclude – Owners can exclude non-owners from their property.  
i. This right is limited:

1. can’t use property in a way that injures others
2. Limited by extent to which property owner has opened up land to the public, ie if they are a public accommodation the right to exclude is very limited, and with common carriers it is almost non existent
b. Trespass on private property

i. Old definition going onto the land after being prevented to do so.

1. This is a Criminal trespass.

ii. New definition - going onto the property after it is made clear through a sign or a fence that a person is not allowed.

1. Civil claim is valid even if no one said not to come on to the property. 

iii. Exceptions: Trespass is permitted (privileged)

1. Entry is justified by the need to prevent a more serious harm to people or property

2. Entry is otherwise encouraged by public policy.

iv. State v. Shack (NJ, 1971, Federal rights and NJ statute) – migrant labor legal aid members tried to help two employees.  Owner demanded they leave, and the workers were charged with trespass when they refused under NJ law.
1. Court chose to decide this under NJ state criminal statute and Common law and avoided constitutional issues so the case couldn’t be reviewed.

a. With these types of state laws, have to ask if a federal right/law trumps it.  

2. Rule: employer can't deny his migrant worker employees/tenants their basic rights and needs on the basis of protecting his real property from trespass.  Bargaining power, the need being denied, and the person trying to enter should all be taken into account. 

a. This case does not mean that these farms are public places.

b. Title to real property cannot include dominion over the destiny of persons that the owner permits to come upon the premises

3. This case was decided under a realist approach property rights serving human values

4. Policy:

a. Balance property rights w/free access.  Freedom of action of one w/productivity of the other.

b. Tedesco’s right as an owner – security to enforce on his  property for himself and  for his employees, his ability to farm/be productive

i. the migrant workers could go to the aid workers to get the info.

c. Rights of migrant workers – not a party here but they’re the primary focus.  Fundamental rights:  Right not to be isolated, receive aid from government/charities, right to be able to receive visitors, live w/dignity and enjoy customary rights among citizens, privacy.

i. Where do we draw the line here?

d. Can the market regulate this?  On the one hand a bad owner won’t attract workers.  On the other, there is not equal bargaining power

c. Is there trespass on public property?

i. Minority Rule: Uston v. Resorts International Hotel (NJ, 1982, NJ law) – D excluded Pl from his casino because Pl was counting cards.  Pl sued D for access. No statute in NJ against card-counting 

1. When a property owner opens his land to public use for his own profit then he cannot exclude people for no reason.  

a. Has to be reasonable exclusion, like safety reasons or he’s being disruptive 

2. Uston is effecting an economic right, but he still cannot be excluded

3. Under the minority, Casino owner is different than Farm because the Farm is not open to the general public.

ii. Majority Rule: Businesses open to the public have an unrestricted right to exclude, even unreasonably, except common carriers and innkeepers or violations of civil rights.  Can exclude whoever they want.

1. Farm and the Casino are the same because neither is a common carrier.

iii. Policy for Common carrier exception

1. More likely to be monopolies, so it was like denying the right to travel in general

2. Denying people would put them at great risk in the elements and to bandits

3. They hold themselves as ready to serve the public and the public relies on that representation. 

B.
Speech Rights and Access to Private Property

Lloyd Corp., Ltd. v. Tanner, 153-158
a. Majority Rule: Lloyd Corp. v. Tanner (SCOTUS, 1972, Federal const.) – D handed out protest flyers in Pl’s mall. D was asked to leave by security. D left and later filed suit seeking injunctive relief and declaratory judgment. 

i. Court balances the 5th and 14th amendment right limiting govt takings (in this case of the right to exclude) of property rights against the 1st and 14th.

1. 14th amend doesn’t apply to individuals, only to government.

2. Marsh v Alabama is the one exception to this because it provided all govt functions.  The mall is not like the corporate town and doesn’t fall under the exception.

ii. A privately owned mall is not so dedicated to public use as to allow people to exercise their First Amendment rights. Pl has the right to exclude. 

3. Private property does NOT lose its private character merely because the public is invited to use it for designated purposes

4. Exception for speech related to the shopping mall in Logan Valley, though that was later overturned.

iii. Pay attention to choice of law here, because it seems silly that Uston’s recreation rights were protected (Under NJ const) while handbiller’s Const right weren’t (under US const.) 

iv. Dissent argued that the mall was the new town center and people will never be able to speak freely in these new town centers and that hurts democracy

b. Minority rule: N.J. Coalition against War in the Middle East v. J.M.B Realty (NJ, NJ const interp) –Pl passed out flyers protesting the Gulf War. D, owner of the mall, prohibited Pl from passing out flyers. 

i. The more an owner opens his property to the public for his own benefit, the more "public" he will be treated. Three pronged test:

1.  Nature & Purpose of the Primary Use of the Property – Malls are all-inclusive. 

2. The Extent and Nature of the Public Invitation to Use the Property – Malls make all-embracing invitation to the public and have significant non-retail uses (exercise, socialize, not necessarily shop)

3. The Purpose of the Speech/Expressional Activity in Relation to the Private and Public Use of the Property – not as private as it once had been, taken over the traditional function of the downtown shopping area.  Does not have to relate to the mall’s activities:
4. Can minimize the discordance by adopting rule to regulate time, place manner of leafleting.
ii. This case is based on NJ state constitution, and it broadens federal free speech rights
c. Policy for mall speech:
i. Have to weigh the rights of the property owners with those of free speech

1. Free speech is higher in the hierarchy of rights (marshall’s dissent) so it should be protected.  

2. This is an inexpensive way for the public to hear speech and its unconstitutional to take that away

3. Right to free speech leaflet on private property because no real public property to do so 

a. The mall acts like a public actor so they should be treated that way.

ii. Weigh the burden on retail locations against the cost of broadcasting messages of protest.

iii. Against free speech: these are business places and that’s their primary purpose.  

1. The federal Constitution doesn’t provide citizens a right to free speech in privately owned shopping centers.  

2. This is an issue that should be dealt with in the legislature if the law needs to change for different times.

iv. In the end the states have a lot of discretion, but the US const is the baseline
d. SC held in Pruneyard (and Logan Valley) that 5th amend right not to have your property taken without just compensation is not violated by the 5 states that allow free speech on private property.  

i. So in these mall cases, 5th and 1st are not in conflict, it is states’ choice.
ii. Labor organizations have increased rights of access from the National Labor Relations act. Property owners have to allow access for picketing. 

III.
ADVERSE POSSESSION

A.
Vacant Land

Nome 2000 v. Fagerstrom, 187-191 (1987, Alaska, state law) – standard, mandated by state D’s used Pl’s land for various purposes from 1944 until 1987.  They put a trailer on the land for the summer in 1978 and built a reindeer pen, had outhouses for a long time in the Northern part.
i. Defendants show all the elements of Adverse Possession here because their use was consistent with the typical use of that kind of land was

1. The southern part was not used enough and not adversely possessed.

ii. The goal here is to keep land in constant use because it is a limited resource.
B.
Border Disputes

Brown v. Gobble, 179-184 (1996, WV, state law) –Facts: Pl and D disputed ownership of a two-foot wide tract of property on the boundary of their properties.  The previous owners had adversely possessed for more than the 10 year statutory period
i. This case validated tacking, but in the end it wasn’t necessary because of the previous owner’s fulfillment of the 10 year period
ii. Case also established the majority clear and convincing standard of proof for adverse possessions claims
C.
Elements

a. Actual Possession
1. Must physically occupy 
a. A fence can be enough proof, or building, farming, clearing or landscape work.
b. Used for enjoyment, residence, or improvements.

2. Key question: Does the possessor treat the land as the “average owner” would?
3. Be wary of this being a prescriptive easement instead of adverse possession

4. Color of title factors in here.

b. Exclusive
1. The adverse possessor must be in exclusive control of the property.  

a. Is it being shared with the true owners?

b. Conduct that would be expected of a true owner. 

2. Sometimes when exclusivity is not met for adverse possession, one can get a prescriptive easement.  
c. Visible, Open and Notorious
1. Ask: Would a reasonable inspection of the land disclose the possessor’s presence?


2. Possession gives notice.  

c. Must be sufficiently visible, obvious to other

3. Adverse possessor can use actual notice or constructive based on possessor’s use of the property:

d. Acting like a typical owner, for that specific piece of land

e. Built a structure, cleared land, layed asphalt, etc.

d. Continuous
1. Is this the type of continuous use an owner of this property would have?
f. If it’s a summer home, only looking for presence in the summer, etc.
2. Tacking - periods of possession by different people may be added together. 
g. For example if one person adversely possessed for 5 years, and transferred title, the next title holder can tack on those five years.
h. Must be privity
e. Adverse or Hostile--without the owner’s permission

1. Looking for non-permissive use.
i. If there’s permission, then its an easement
j. If there’s silence, it assumed to be non permissive
2. Majority of states say that the possessor’s state of mind is irrelevant.  All that matter is that he lacked permission

3. Minority use subjective tests:

a. Have to have subjective good-faith hostility (see GA)

i. Prove that you took without permission

ii. Took possession in good faith—believe you really had right to be there.

iii. NO SQUATTERS

b. Have to have subjective bad-faith hostility

i. Have to know it’s not your property

f. For a period defined by state statute
1. Some states lower the number of years required to obtain adverse possession when the owner has color of title. This means that a written conveyance appears to pass the title, but fails to actually do so. 

2. For Fee simple determinable (FSD) the clock starts running as soon as the condition occurs because its automatic.  For Fee simple subject to condition subsequent, it doesn’t start running until the real owner asserts ownership in some way

g. The majority of jurisdictions have a higher than normal burden of proof, making it clear and convincing and not preponderance of the evidence

1. Public policy reason for this is that it is not just money damages, it is changing possession of a piece of land without a transfer of money
D.
Prescriptive Easements

1.
An easement is an interest in one of the sticks in the bundle. 

2.
As opposed to adverse possession, which is trying to get ownership, easements are just for one use. 

a.
Parcels are often connected to each other as servient and dominant estates through easements

3.
Acquiring an easement through prescription is similar to acquiring ownership through the doctrine of adverse possession. 
a.
Prescriptive Easement – Acquired through long-standing use (for a particular period of time)

Same as adverse possession requirements, except no exclusivity requirement because this is just one use
4.
Community Feed Store, Inc. v. N.E. Culvert Corp., 207-214 (1989 VT) - Pl claimed a prescriptive easement over a portion of a gravel area used by its delivery vehicles to turn around, but actually owned by the D. 
a.
Rule: General consistent use is sufficient to establish a prescriptive easement – do not need to prove with absolute precision but must show general outlines consistent with pattern of use throughout prescriptive period with reasonable certainty.  
i.
This isn’t the same as other easements which are given with permission.  

b.
Acquiescence (Community Feed Store) - Many states require the easement claimant to prove acquiescence by the true owner. 

i.
For some courts: means that owner did not assert her right to exclude by bringing a trespass action. 

ii.
For other courts: Land owner must have known about use, and passively allowed it to continue without formally granting permission. 

c.
No Negative Prescriptive Easements
IV.
LIMITS ON THE RIGHT OF USE

A.
Introduction 227-32
1.
Nuisance: Non-trespassory interference with another’s property rights through use of your own property

a.
Privilege to use one’s property is limited by the legal rights of other owners to be protected from unreasonable harm to their use or enjoyment of their own property.


2.
Four rules to resolve these conflicts: 
a.
∆ Wins - Defendant’s privilege to engage in the activity, even thought it harms Pl’s property interest

i.
There’s no violation of legal duties here, so ∆ can cause this injury.  Remember Fontainebleau
b.
π Wins – ∆ has absolute obligation to not harm π, so if he can prove that D engaged in that conduct, then D will owe damages.  EX: Natural Flow Rule



i.
This is strict liability

c.
Reasonableness standard #1: Negligence—did they act with due care?  Focuses on the ∆’s conduct.

This is the Tort Law negligence standard.
d.
Reasonableness standard #2: “Nuisance”—both a cause of action and a rule (different things).  This rule is the standard used in Page County (computer radiation interference); focuses on the consequence at the end of the day.  Could be that ∆ acted with all due care but still imposed an unreasonable burden on the π.

1.
Threshold question: has there been a substantial injury?

2.
Interference by ∆ has to be unreasonable

i. Ordinary for this location?

ii. Exercised due care?

iii. Cost of avoidance?

3.
Armstrong and Francis shifts from common enemy rule to nuisance test.



e.
Prior Use – Entitlement is awarded to the person who established the first use. 

3.
The remedies available are: 

a.
Dismissal of the Complaint – If solution to conflict is D’s privilege, court will grant motion to dismiss the Pl’s complaint. 

b.
Damages – Pl’s security = can ask for damages. Most common are the cost of restoration and the diminution in the market value of the property. 



c.
Injunction – Pl’s security as well

d.
Purchased Injunction – D’s use has value, but the cost exceeds that value.  Pl has to pay def to stop the activity bc of prior use or unfairness for def to bear the burden alone.

4.
Using the Coase theorem: Which activity causes more harm?  Cost/benefit analysis. 



a.
No morality taking into consideration.  



b.
Looking to minimize harm and increase benefit.



c.
This doesn’t take soft values into account.
B.
Water Rights

Armstrong v. Francis Corp. & Notes, 232-237

Policy Arguments, 237-242
1.
Three Possible Rules
a.
Common Enemy Rule – No liability.  Property owners have the absolute freedom to develop their property without liability for any resulting damage to neighbors caused by increased runoff of surface water.  



i.
Policy For:  

a.
D should have freedom to use the land otherwise why own it (rights/fairness argument)




b.
Promotes development (social utility argument).

ii.
Policy against: allows one owner to develop his property at the expense of another’s property


b.
Natural Flow Rule – Strict liability for the injury. 



i.
Policy For:  

a.
Freedom to enjoy your land/protect your investment.  Otherwise, why own it (rights/fairness argument)?

b.
If the developer does not internalize the cost then that could lead to overdevelopment (social utility).  The D is in a better position to pay and so should bear the burden.



ii.
Policy against – deters development

c.
Reasonableness Standard (Reasonable Use Test) – Majority rule.  Did D’s conduct cause unreasonable interference with the neighbor’s use of their land? Majority rule.  Factors to consider: 



i.
Amount of harm caused



ii.
Foreseeability of harm



iii.
Purpose or motive of property owner



iv.
Utility of possessor balanced against gravity of harm



v.
Policy:  

a.
For = flexibility (allows us to be more fair on a case by cases basis because it’s not always clear which side should bear the cost).  

b.
Against = potential judge’s bias.  Possible chilling effect on development because no way to know what is reasonable.

2.
Armstrong v. Francis (NJ 1956, NJ common law, adopted from restatement) D, upstream subdivision developer caused major increase in drain flow from its land, flooding and eroding Pl’s land.  The harm is not disputed, it’s just who is responsible for it. 

a.
Court decides to use reasonableness test and considered the amount of the harm, the foreseeability of the harm, utility of D’s use and the D’s purpose

i.
Look to see if utility of possessor’s use of land outweighs the gravity of harm.

b.
D would rather use the Common Enemy Rule – It has more social utility: it is not efficient to have to think about what will happen to every single landowner downstream. 

c.
Pl uses the Natural Flow Argument – upstream owners should be responsible and should bear the costs of what their land does to downstream owners.  Pls cannot use their property as they used to – no enjoyment, erosion, nearing septic tank.


d.
Policy 

i.
There are problems with natural flow – discourages development, shortage of housing.

ii.
Problems with common enemy – Would render every property downstream useless because their rights would be totally unprotected.

3.
General policy concerns here and different perspectives to use:


a.
Rights: freedom of action vs. security.

i.
Justice in social relationships - landowners can use land but don't have the right to use it in a way that injures others

ii.
Rights as freedom of action - right to use property as one wishes regardless of how it interfered.

iii.
Rights as security - right to protect property from harm. A perosn can use prpoerty until it infringes on security or harms another's property.

iv.
Value judgments - decide which claims are legitimate and decide which to protect. 


b.
Social utility: competition vs secure investment. 

i.
Promoting the general welfare by enacting appropriate incentives - creates rules to get a particular socially desirable outcome.

ii.
Promoting competition - promote development and improvement. By shielding owners from liability. 

iii.
Protecting the security of investment - provide security from flooding or obstruction of a view by creating rules and consistency with a land investment. Otherwise developers just externalize their costs onto nearby landowners



c.
Should these be rigid rules or flexible standards.  




i.
Predictability vs. justice in the individual case




ii.
Rules - makes consistent results. 

iii.
Standards - more flexible than rules. Makes it easier to have justice in each individual case.
C.
Nuisance                    

Introduction, 271-273

Page County Appliance Ctr. v. Honeywell & Notes, 273-284

Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc, 284-285

Introduction to Law & Economics, 286-287

Prah v. Maretti & Notes, 302-309

Arguments and Counter Arguments, 309-316
1.
Definition is the substantial and unreasonable interference with the use or enjoyment of land


a.
No requirement for negligence


b.
Based on normal sensitivities – no help for the ultrasensitive


c.
Deals only with legal rights

d.
Compliance with zoning laws is persuasive but does not rule out something as a nuisance.

2.
The issue here is there is incompatible use, and who should bear the cost.

3.
These conflicts come up when there is no existing common law or statutory solution

4.
These are fact specific inquiries that apply standards, not rules. Things to consider:


a.
Nature of the neighborhood/zoning – suitability of each party’s activity to the location 


b.
Whether the person came to the nuisance or not – not an absolute defense 


c.
What has either party done to avoid the nuisance? 


d.
What is the social value of Pl and D’s activities

5.
Difference between Nuisance and Trespass
a.
Nuisance – use of one’s OWN land that interferes with a neighbors use and enjoyment of property.  Goes to the right to enjoy your land.

b.
Trespass – intentional physical intrusion onto another’s land.  Goes to the right to exclude.  

6.
Page County Appliance Center, Inc. v. Honeywell, Inc. (1984, Iowa statute) Facts: D travel agent placed computer in his office that interfered with Pl’s long-time TV sales business.  Problem was caused by radiation leaking from computer.

a.
The rule for nuisance is that it has to be unreasonable, which means the manner, place, circumstances, priority, character of neighborhood and nature of the wrong and the magnitude of injury are balanced against the utility. 

1.
Who was there first (first-in-time) - First-in time not an absolute defense if the area changes even if polluting first



2.
Burden on the person harmed to avoid the harm



3.
This would have come out differently if TVs were seen as ultra sensitive.  


b.
Policy:

1.
There was no way to avoid the damage to TVs except to move shop.  There was a fix for computers.  

2.
This is an emerging technology and we should protect it, or not protect it and make it live up to high standards



3.
Would putting the cost of these computers on one owner be fair?

7.
Entitlements - Three types of remedies, property rule, liability rule, inalienability rule.


a.
Property rule - fixes an absolute entitlement to engage or be secure form the harm. 



1.
Pl can injunction against d.  If d wants to commit the harm he has to pay Pl.

2.
D can get the complaint dismissed. Legal right to commit the harm. Pl can offer d money to stop.

b.
Liability rule - prohibit each party from interfering with someone else's interest unless they're willing to pay damages



1.
Pl can get damages but no injunction.  D can keep going is he's willing to pay.



2.
Pl can stop d's behavior if he's will to pay damages for lost profit

c.
Inalienability rule - entitlements are assigned to parties and they can't be sold or exchanged

1.
D can't commit the harm and there can be no agreement between pl and d otherwise



2.
D can commit the harm and no agreement will alter that. 

8.
Remedies
a.
Boomer v Atlantic cement 1970 - court found a cement factory that spewed dust and pollution only had to pay damages to the residents bc the factory's benefit outweighed the cost.  The harm was greater than any individual should have to bear, but worth it for society. 

b.
Pl can obtain an injunction against D when D’s conduct causes more social harm than good and causes substantial harm to Pl (it’s unreasonable)

c.
Pl can obtain damages but no injunction if the conduct causes more social good than har, but the harm to Pl is substantial and its unfair to burden Pl with costs of this reasonable activity.


d.
Pl is not entitled to a  remedy if:



1.
The harm to Pl isn’t substantial



2.
D’s conduct is reasonable and its fair to impose the costs on the Pl.

3.
Imposition of damages would put D out of business and it’s important to avoid that.

9.
Fontainebleau Hotel v. 4525 (Eden Roc) (FL, common law 19) – Eden Roc sought to enjoin Fontainebleau’s construction of an addition that would block all sunshine from Eden Roc’s hotel pool and beach in the winter.

a.
There is no legal right to light and air; Court was not willing to create a new property right, as it would be tantamount to judicial legislation – this is a job for the legislature. 

b.
Eden Roc tried to use ancient lights theory which says that there was an implied easement of light and air enjoyed by the Pl and its predecessors for more than 20 years.


c.
Good faith is not a factor in nuisance cases.


d.
Policy:

1.
This is a good decision because Eden roc could’ve purchased the easement, but didn’t.  It’s trying to externalize its cost.

2.
It’s not for judges to legislate, let the legislature pass a new law that affects the whole area.

3.
This is not an injury to a legal right, and the rule protects lawful rights of all others, not any possible way someone can be injured



4.
This construction is bringing economic development. 

5.
This is a bad decision because the goal of nuisance is to be adaptable and flexible 

6.
The fountainbleu is being allowed to build in a way that takes away Eden Roc’s financial viability without having to compensate.  At the least, there was a prescriptive easement here. 



7.
One of them should have to pay the other.

10.
Law and economics


a.
It promotes adopting laws w/the goal of efficiency and wealth maximization (Posner).  


b.
Uses the market to weigh costs and benefits


c.
Pros of law and econ:



1.
Encourages predictability and stability.  



2.
Must protect property rights or people will not invest in it.



3.
Limits Cost externalization

4.
Both sides in this case could argue that the other is externalizing costs, and according to different theories in law and economics, you’d either:

a.
Doesn’t matter who we give the entitlement to, the market will take care of it. (coase, assumes no transaction costs)




b.
Make sure that there is no loser (pareto)

c.
Maximize total winners, even if there is a loser somewhere (kaldor-hicks).


d.
Negatives about law/econ analysis:

1.
The market cannot address all problems, and it doesn’t take soft values into account



2.
Coercion – unequal bargaining power sometimes 




a.
Bias to wealthy (bargaining power, wealth)

3.
Markets are imperfect – don’t take into account pre-existing distribution of power and resources



4.
There are always transaction costs. 

11.
Minority: Prah v. Maretti (WI, CL 1982) Facts: Pl has a house with solar panels and sues D to prevent D from building a house that will block his sun. Pl informed D of problems with his plans before he built.

a.
Rule: Private nuisance applies to sun and light because as solar panels become more practical, his property use becomes reasonable. 



1.
The three policy reasons for not using the ancient lights doctrines are obsolete:

a.
Rights of property owners to use their land as they wish – society as a whole is more regulated.

b.
Loss of light is an aesthetic nuisance only -  This is no longer just an aesthetic nuisance, he’s interfering with Pl’s energy source.

c.
Society has an interest in encouraging development of land – there is no need for rapid easy development.  We need slow, thoughtful development.


b.
Dissent thinks the three reasons are still relevant: 

1.
The right of property owners todo as they wish is crucial.  If Pl wanted this right, he could’ve bought it. 

2.
We may not need as much development as before, but housing prices are high, and we need more houses.

3.
Pl could’ve bought an easement and attached it to the land.  Pl is asking for judicial legislation to decide that solar energy is more important than property rights. 



c.
The majority of states are with the dissent, unless it has been legislated
ANSWERING QUESTIONS

1. Liability Determination – Figure out who is liable by considering all of the important factors: 

· Nature of the neighborhood/zoning – suitability of each party’s activity to the location

· Whether the person came to the nuisance or not – not an absolute defense, however. Still use a balance of harm. 

· What has either party done to avoid the nuisance? 

· What is the social value of Π and D’s activities

· Burden on Π and D to avoid the conflict

2. Remedy Determination – p. 316

· Π gets an INJUNCTION when: D’s conduct is unreasonable and D causes substantial harm to Π

· Π gets DAMAGES but no injunction if D’s conduct is reasonable, but the harm to Π is substantial so that it is unfair to burden Π with the costs of D’s socially useful conduct

· Π is entitled to NO REMEDY if: 1) harm to Π is not substantial: OR 2) D’s conduct causes more social good than harm and it is not unfair to impose the costs of D’s activity on Π; OR 3) the imposition of damages would put D out of business and avoiding this result is more important than preventing the harm to Π

· Π is entitled to PURCHASED INJUNCTION if D’s conduct causes more harm than good, but it is fair to impose the cost of shutting down D’s activity on Π (for example, when P comes to the nuisance)
V.
RECORDING ACTS—FIRST IN TIME IS FIRST IN RIGHT
A.
Introductory Material, 783-787
1.
What is a Recording act?

a.
Intended to provide buyers with the security of knowing that they will really own the property interests they are buying. 

b.
The deed is valid without or without recording, recording just ensures it will be recognized in a court.


c.
Recording acts define priorities – whose interest will prevail in different kinds of disputes.

i.
Traditional rule was first to record is the official owner (Race).  Recording acts alter that.



ii.
Every state has passed a recording act



iii.
Provide strong incentives to record interests.

d.
These acts don’t determine an overall loser and winner, because the loser can often sue for fraud after.  They just determine possession
2.
How to Conduct a Title Search
a.
Grantor-Grantee Index – will not show a wild deed (deed that is recorded to early or too late to show up in the index, i.e. before the grantor obtained the interest or after he lost it.)

b.
Grantor Index: all instruments are listed both alphabetically and chronologically by the grantor’s last name

c.
Grantee Index: all instruments are listed both alphabetically and chronologically by the grantee’s last name


d.
Index has basic descrpitoin and guide to find actual deed.
3.
Types of Recording Acts
a.
Race Statutes: The person who records first will prevail – she has won the race to the registry.



i.
Does not matter if the prevailing party knew about the prior conveyance or not.




1.
Only a few states use this.




2.
Advantage:  provides a huge incentive for quick recording




3.
Problem:  potential for sleazy dealing.

ii.
Example:  O conveys to A, A does not record.  O subsequently conveys the property a second time to B.  B knows of the earlier conveyance to A.  B records the deed from O to B.  In a lawsuit, between A and B, B prevails.

b.
Notice Statutes: A subsequent purchaser prevails over an earlier purchaser only if the subsequent purchaser did not have notice of the earlier conveyance.



i.
Used in about ½ the states
1.
Advantages:  gets around the fraud of subsequent purchaser getting the property; adds fairness; still an incentive to record because recording provides constructive notice and protects against subsequent sales by grantor.

2.
Problem:  some reduction in certainty because it can be hard to determine who’s on notice and when exactly things happened

ii.
Example: O conveys to A, A does not record.  O then conveys to B, who has doesn’t know about O to A.  B prevails over A even though B does not record the deed from O to B.  B also prevails over A even if A later records her deed from O to A before B records her deed from O to B. 

c.
Race-Notice Statutes: A subsequent purchaser prevails over prior unrecorded interests only if she 1) had no notice of the prior conveyance at the time she acquired her interests; 2) records before the prior instrument is recorded. 



i.
Used in about ½ the states


ii.
Advantages/Problems:  same as with Notice Statues.

iii.
Example: O conveys to A,  A does not record.  O then conveys to B. B has no knowledge of the earlier conveyance from O to A.  A records; then B records.  A prevails over B because, even though B had no notice of A’s deed, A recorded first.

d.
Shelter Doctrine – Protects the middle man bona fide purchaser from not being able to sell because he later finds out there was an earlier conveyance
B.
Sabo v. Horvath, Notes & Problems, 787-793 (Alaska 1976).  Lowery owned land which required a patent.  Lowery to Horvath, who recorded before the required patent was issued.  After the patent was issued, Lowery conveyed again to Sabo, who recorded. Horvath’s deed is wild because it was before the patent was issued.   Sabo did a title search, found nothing, so he records. 

1.
Rule: Alaska has a Race-Notice statute.  A deed outside of the chain of title is not constructive notice and a subsequent recorded deed will take priority, if recorded without actual or constructive knowledge (need one of these).

a.
Race-notice seeks to protect a bona-fide purchaser who records, even if there has been a previous conveyance in a wild deed.




1.
This protects diligent second purchaser, who searches and finds nothing

2.
Wild deeds, like Horvath’s deed, which was recorded outside of the chain of title, did not put Sabo on constructive notice of the conveyance to Horvath. 

3.
The grantor index would have shown US to Lowery in 1973, and Horvath recorded a deed before 1973. 

i.
Had Horvath recorded after 1973, before sale to sabo, Sabo would have been on notice.



4.
Policy:

i.
Can’t require checks for wild deeds because its too cumbersome. Creates uncertainty.  





ii.
Horvath should’ve re-recorded after the patent was issued.

iii.
Quitclaim deed = unusual; involves giving whatever the owner has but does not include warranty.  Should have put Sabo on inquiry notice of a possible wild deed.






1.
However he did title search, can’t ask for more.

iv.
Should use a tract index, not grantor grantee because they follow everything that happens with a particular tract, easier to follow,expensive and not used in many places. 

5.
Estoppel By Deed: here Lowery conveyed without having it.  when this happens, as soon as lowery were to get title, it would be conveyed. 

b.
Gift: Conveyances that have been purchased take precedent over those that have been given as gifts. If the same piece of property is given to two donees, the first to receive it first wins it (first in time, first in right).
VI.
EASEMENTS (SUBTYPE OF SERVITUDES)—USE OF SOMEONE ELSE’S LAND.  OTHERWISE, COVENANT
EASEMENT REQUIREMENTS

1. Writing

2. Intent to Run

a. Show for both burden and benefit

b. Type

i. Appurtenant

1. Transferable

2. Divisible

ii. In Gross

c. Scope

i. Kind

ii. Extent

iii. Dimensions

1. LOCATION

a. Old rule: could only relocate with the consent of both parties

b. New rule: Servient owner could relocate so long as they bear all expenses, and dominant owner cannot demonstrate the change would cause material harm. 

3. Notice to Burden Holder

A.
Introduction, 317-320

1.
Definitions

a.
Servitude - a legal device that creates a right or an obligation that “runs with the land” or with an interest in the land.  Transfers automatically from owner to owner. They are a variety of legal mechanisms to control the use of and access to real property.

b.
Licenses– temporary permission to use/enter/control property.  Not transferable – personal to the license-holder.  Usually for a short-time, generally revocable at the will of the property owner, and informal.



Examples are invitations to people’s home or the grocery store.

c.
Easement - permission to enter or control another’s property that is permanent or irrevocable; must usually be in writing (because interests in land are subject to the SOF).  

1.
Affirmative – give easement holder the right to use or access another’s land (example:  cable cord for your television).  

2.
Negative – gives easement holder the right to restrict the use of owner’s land (example:  light and air; you cannot build and block the pool.  Generally frowned upon.

NOTE:  Negative easements and real covenants can overlap even though they’re not the same thing, each have some distinctions (the restatement treats them as the same).  The distinction is usually in the form in which it’s created.

3.
Prescriptive Easement: acquired by necessity or long standing use. Recall, it is like adverse possession but you don’t need exclusivity.
2.
Easements came first, but the court sought to limit them so as to not limit the use of land.  So land owners made covenants, and courts started policing them.   Equitable servitudes happen when equity courts starting hearing these cases. 


Allows for sticks to be divided among people.  One person gets certain sticks even though the 
owner controls most of the bundle.
3.
3 ways to create an easement:

a.
The normal way by express grant (must be in writing) - express easement in writing with the terms of the transaction 


b.
implied either 



i.
by prior use (as part of a land transfer); 3 elements, see below




A.
Common ownership – 2 parcels that used to be owned by one person

B.
Common owner used the severed parcel before the conveyance in the way the easement is claimed

C.
The easement is reasonably necessary and beneficial to enjoyment of dominant’s land.



ii.
Or by necessity  (landlocked)


c.
by prescription – similar to adverse possession
B.
Implied and Express Easements

Granite Properties Limited Partnership v. Manns, 333-339 
Finn v. Williams & Notes, 339-344 
Express Easements, 344-347
TWO TYPES:


Easement by Necessity—what it sounds like


Easement by Implication—Preexisting use continuing after subdivision

1.
Implied by prior use: Granite Properties v. Manns (IL 1987): Conveyor owned 5 lots.  He conveyed one of them to D.  Pl had always used the driveway for his supermarket trucks to turn around and as an entrance to his apartment building.  D seeks to prevent Pl from using its easements.   D = servient estate.

a.
Rule:  Absolute necessity to grant easement is not required here. If previous use is continuous and apparent, the degree of necessity required to create an implied easement is reduced. 

1.
Requiring the trucks to enter the front of the store, or cutting the parking spaces in half to build a driveway are both possible, but very unattractive.

2.
Def claims that because there is no easement on the deed, then there shouldn’t be an implied easement since pl is conveyor

3.
Pl says the easement was open and obvious, and he wouldn’t of conveyed without the easement


b.
ELEMENTS:



1.
Pl owned both parcels originally

2.
The driveways were used before conveyance to access the apartments and the supermarket



3.
It is reasonably necessary (though not absolutely, as in a landlocked situation)


c.
An easement by necessity: 



1.
One tract/piece of land before conveying;

2.
You really have to need it – not just it would make your life easier (as seen in reasonably necessary of prior use);



3.
No prior use necessary
2.
Necessity - An easement by necessity may be granted to the owner of a landlocked parcel over remaining lands of the grantor to obtain access to the parcel

a.
Finn v. Williams (IL 1941) D conveyed 40 acres to Pl out of a former 140 acre lot.  That lot traditionally used D’s roads, but he is not permitting it so no ingress or egress is possible 

1.
Rule: Where an owner conveys a portion of his land which had no outlet except over the land of the grantor or of strangers, an easement by necessity exists over the retained land of the grantor.




a.
Necessity is strict in these cases



2.
Policy:

a.
Pro easement: We Do not want land to become useless, and though the costs get put on the D it should have been foreseen

b.
Against easement: Possibly better for the legislature to require the land-locked owner to apply to a public entity and pay for the easement (always get it just have to pay)

i.
This can go wrong because the Pl needs the easement, the D can charge whatever he wants for it

ii.
At the same time, the law is protecting those without foresight – Pls should have put an easement in the original deed.  A gamble to rely on generosity lasting forever.

c.
Right/fairness in predictability of having an easement in writing v. social utility to allow access to land to be used

3.
Intent of the Grantor – very important in most jurisdictions.  No easement of necessity will be recognized if it is clear that the grantor intended to sell, and the grantee knew she was buying a landlocked parcel. 

a.
Other courts (such as Finn v. Williams) disregard the intent of the grantor, to promote the development of property. 
3.
Limits on negative easements: the right to lateral support of one's building, right to prevent the blocking or light and air, right to prevent interference with the flow of an artificial stream. 


a.
These can be covenants, but not easements

1.
Covenants can be wiped out (easements can't) through the doctrines of changed conditions and undue hardship.  The restatement 3rd makes both covenants and easements subject to these doctrines.
C.
Easements Running with the Land and Easements In Gross 
Introductory Material, Green v. Lupo, & Notes, 348-353 
Cox v. Glenbrook Company, 353-358 
Henley v. Continental Cablevision of St. Louis County & Notes, 358-365 
TYPES OF EASEMENT

· Appurtenant—Runs with the land
· Presumption that servient owner hasn’t excluded themselves
· In Gross—BENEFIT attaches to an individual/business

· NOTE: Presumption toward appurtenant easements

· CLEAR PURPOSE RULE: have to be clear that you’re creating an easement in gross.
· If EXCLUSIVE:

· Divisible BUT

· All users must agree on new users

· Cannot add additional burden
Big Question for Written Easements: Does Benefit of the Easement Run with the Land? 

a.
Runs with the land means that it is as if it were attached to that parcel so that any future owner of the parcel is benefited or burdened by the easement



1.
Appurtenant easement - runs with the land



2.
Easements in gross - doesn't run with the land.  

3.
Key is the intent of the grantor.  Courts will look at the writing and policy considerations if that is not clear. 

b.
They run with the land if: 



1.
In writing


2.
Prior Beneficial Use



Could be that Original grantor intended it 
1. If obscure/benefit, assume that it attaches if the beneficiary had land at the time that would benefit from the promise.

2. Basically, preference in favor of land-based unless the agreement explicitly says it’s appurtenant.  

i. Easement appurtenant is transferrable if it is a commercial easement in gross.

ii. Does the holder of the benefit have the exclusive right to use the benefit?  Can they allow someone else to use it?  If they have exclusive use, yes.
3.
Notice There was notice to subsequent owners of the servient estate (actual notice, visual signs, constructive notice
c.
Easements created by implication, necessity or estoppel run with the land if that was the intention and they're necessary for the enjoyment of the dominant estate.  


d.
All of this applies to easements and real covenants.

e.
Courts are more willing to find easements to run w/the land if it is a commercial, not personal, entity



1.
Note: It is possible that burden can run with land while benefit will not. 

f.
Green v. Lupo (1982 WA) Pl conveyed part of their land to D with an Entrance/exit easement.  D built a trailer park and some residents were noisy with their motorcycles

1.
Is the easement personal or appurtenant (meaning to grantee or anyone on the land)? Appurtenant.  An easement is not personal if there is anything in the grant to suggest that it was intended to be tied to the land retained or conveyed. 

2.
This easement is appurtenant because it will be useful to anyone who owns the parcel (i.e. not just the Ds can use it (personal easement in gross), they can convey it to whoever is living on their land). 



3.
Policy:  




a.
Presumption for appurtenant easements (it makes land more useful)

i.
Easements in gross can be held by anyone and create uncertainty.  





ii.
Appurtenant means it’s held by the land and its occupiers.




b.
If in gross, there is usually a designation of the named individuals 

c.
Note: A servient owner is entitled to impose reasonable restraints on the right of way to avoid a greater burden on his estate than was originally contemplated in the easement grant, so long as such restraints do not unreasonably interfere with the dominant owner’s use. 





i.
Can’t totally block exit/entrance but can restrict to quiet use.

g.
Cox v. Glenbrook Company (Nevada, 1962) D granted an easement to original owner of Pl (developer’s) land.  Developer wants to subdivide the 80 acres, but the only entrance is from the resort’s easement.  The resort has closed access to one of the roads, and refused repairs on the other. Easement just said ingress and egress. 

1.
Glenbrook is seeking to widen the road, but that depends on if the easement is appurtenant (applies to any occupant of the land).

2.
Court found that this was appurtenant because the language was directed at the original 80 acre estate and not the owner at the time.

3.
Rule: Court found that easement was limited to what was actually necessary for what the easement intended.  Owner of easement may prepare, maintain, improve, or repair the right of way in a manner and to an extent reasonably calculated to promote purposes for which it was created.  Cannot cause undue burden on servient estate.

a.
So far there’s no proof of undue burden because the development has not been built yet.  

b.
Intentions of parties at the time of the grant controls – here, this means the width of the road is limited but not the amount of traffic.




c.
Policy:

i.
Does not have to be reasonably consistent with the use to which the servient property is employed or contemplated in the original grant which was a single family occupancy. 

1.
Reasoning is that the D could have protected itself when granting the easement:  qualify it for single family use, made it in gross, etc.

ii.
Necessity may eventually prevail over intent (what the easement was when it was conveyed).  Once the subdivision is built, safety concerns of all those cars on a 1-lane road may trump intent.

iii.
Undue burden, however, possibly on the Pl to have the subdivision, all the traffic – use the facts.

h.
Henley v. Continental Cablevision (MO, 1985) Pl had given the phone company and the electric company an easement in gross (meaning its attached to the companies, not to land) to come onto his land. Cable company comes onto his land too. 

1.
Rule: If an easement is exclusive (and in gross) it can be divided up by the dominant estate and given to others. 

2.
Here, the type of use proposed by cable company is similar to the original intent of grantor – phones lines were for communication as is cable.  It also would not be an undue burden on Pl to let cable company on.  

a.
If servient owner (home owner) retains privilege of sharing benefit conferred by easements it’s non-exclusive and not apportionable.  Grantors’ rights diminish if grantors share w/others.  If exclusive, presume apportionability because grantor suffers no loss

b.
Look to deed:  if grantor reserves right, then not apportionable.  Presume apportionability without explicit language



3.
Policy:

a.
Cable didn’t exist before but it is the same idea (communication) as the other companies, so it should be included.

b.
The other companies had to pay, so why shouldn’t this company have to pay to get this easement.

i.
 Terminating Easements
1. Consent

a. Original Grant

b. Release

c. Merger—holder of servient estate becomes owner of dominant
2. Conduct

a. Prescription—action inconsistent with the use of the easement on part of servient owner (usually)

b. Abandonment—Dominant owner isn’t using easement and doesn’t intend to use easement.

c. Overuse (?)—little case law

3. Frustration of Purpose

VII.
COVENANTS & EQUITABLE SERVITUDES (SUBTYPES OF SERVITUDES) 
A.
Covenants 
History, 365-367 
Whitinsville Plaza v. Kotseas & Notes, 376-393 
Covenant

i. Harder to prove

ii. Money damages or injunctive relief

Equitable Servitude

1. Easier to prove

2. Injunctive relief only

COVENANT REQUIREMENTS

1. Writing

2. Intent—subjective
a. Burden

b. Benefit
If the benefit to the land is in gross, the burden will not run
3. Notice

a. Actual

b. Constructive

i. Inquiry

ii. Record

4. Touch and Concern Land—objective
a. Burden—relates to the use of the land, and the obligation is intended to benefit current and future owners of the dominant estate.
b. Benefit—obligation touches and concerns the dominant estate if it improves the enjoyment of that land or increases its market value.
5. Privity

a. Horizontal—original promisor and original promisee

i. Fiction of instantaneous privity at time of transfer

ii. Can also be created by mutual easements

iii. Originally: some kind of “ongoing relationship”

b. Vertical

i. Examine both burden and benefit

ii. MUST CONVEY ENTIRE INTEREST IN POWER OVER PROPERTY

iii. WRITING/NOTICE REQUIREMENT
iv. Always required on burden side… jurisdictions vary on benefit.

B.
Implied Reciprocal Negative Servitudes in Residential Subdivisions 

Evans v. Pollack, 394-399 
McQuade v. Wilcox (PDF)
Sanborn v. McLean, 399 

Riley v. Bear Creek Planning Committee & Notes, 399-404 
Implied: no writing.

Reciprocal: just like implied easements, looking at the relationship between the benefitted and burdened parties

Negative Servitudes: well, that’s just what we’ve been discussing for the last few days.

HAVE TO SHOW THAT:

· At time of subdivision

· Common scheme of development

· One side would benefit from restrictions on other.

C.
Terminating Covenants 
El Di, Inc., v. Town of Bethany Beach & Notes, 411-416 
Relative Hardship & Other Equitable Defenses, 416-418 
1. Consent

a. Merger

b. Release

c. Original Terms

2. Conduct

a. Changed Conditions

b. Relative Hardship

3. Prescription

4. Estoppel—if dominant owner promises not to enforce the covenant, she can be held to it if servient owner relied on promise.
5. Laches—if the covenant is ignored for a long time, but not long enough to make it a prescriptive easement, the court may allow you to end the covenant
6. Unclean Hands—if Pl has violated the covenant himself, it may be terminated
7. Abandonment – if Pl has tolerated violations in the covenant by owners of other restricted parcels in the neighborhood covered by the covenant
8. Acquiescence—if Pl has tolerated previous violations of the covenant by the owner of the servient estate, the covenant may be terminated 
Factors to consider:

1. Changed conditions—requires the burdenholder to show that the benefit is no longer of substantial value.  El Di v. Bethany Beach.

2. Relative Hardship—even though there is some small benefit left, that benefit is greatly outweighed by the burden on the burdenholder.

D.
Restraints on Alienation 
Horse Pond Fish & Game Club, Inc. v. Cormier, 450-453 
N.W. Real Estate Co. v. Serio, 453-454 
Riste v. Eastern Washington Bible Camp, Inc. & Notes (excluding Notes 6 & 7), 454-455, 460-465 
Shelley v. Kraemer & Notes 1-4, 433-439, 446-448 
Treatment of Direct Restraints on Alienation, Rest. 2d Donative x-fers



NOTE: See separate page on the actual Restatement sections
DEFINITIONS

Total Restraint: A restraint which would make transfer of any kind impossible during some period of time, however brief, after creation of the restraint. 

Partial Restraint: Anything less than total (i.e., a restriction on transfer to a particular person)

TOTAL RESTRAINTS
	
	Disabling
	Forfeiture
	Promissory

	Fee Simple (or very long-term leasehold)
	INVALID §4.1(1)
	INVALID §4.2(2)
	Treated same as Forfeiture

	Life Estate or Ordinary Leasehold
	INVALID §4.1(1)
	Valid §4.2(1)
	Treated same as Forfeiture


PARTIAL RESTRAINTS

	
	Disabling
	Forfeiture
	Promissory

	Fee Simple (or very long-term leasehold)
	Must overcome §4.1(2)
	Valid if Reasonable §4.2(3)
	Treated same as Forfeiture

	Life Estate or Ordinary Leasehold
	Must overcome §4.1(2)
	Valid §4.2(1)
	Treated same as Forfeiture


VIII.
THE RIGHT TO TRANSFER 

A.
Estates and Future Interests 
Introductory Material, 493-496 
The Estates System, 505-511 (through § 6.3.2.3), 513-515 (§§ 6.3.4-6.3.6) 
BASIC INQUIRY


1.
When does the interest become possessory?

2.
What’s the longest time the grantee may maintain possession under that interest?


3.
Is there anything that might cut short the possession?
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B.
Interpreting Ambiguous Conveyances 
Wood v. Board of County Commissioners of Fremont County, 516-518 
Cathedral of the Incarnation v. Garden City Co., 518-521 
Edwards v. Bradley & Notes, 521-526 
Rules of construction, when you can’t untangle a grant to figure out what happens.  Preference is for the least restrictive interest compatible with the deed.
ii. Ex: life estate or fee simple?  Prefer the fee simple.

iii. Covenant or future interest?  Covenant.

iv. Covenant or wish?  Wish.

C.
Rule Against Creation of New Estates 
Johnson v. Whiton, 528-529 
D.
Rule Against Perpetuities, 529-541 
No interest is good unless it must vest or fail within twenty-one years….

1. No interest
a. Only some interests are subject to RAP in the first place

i. Must be contingent, and

ii. Must be created in a grantee—not the grantor.

b. Thus, RAP applies to

i. Executory interests

ii. Contingent remainders

c. Step #1: Define the interests, decide whether they are subject to RAP

2. is good unless it must
a. RAP operates to erase invalid future interests

b. “rule of proof”—burden on proponent of the challenged interest to show that the contingency affecting the future interest will necessarily be resolved during the RAP period.  Have to imagine all possibilities.

3. Vest or Fail

a. Must be resolved during RAP period

b. Step #2: determine the last possible time or event at which the contingency could be resolved.

c. Example: “To A for life so long as lot used for residential purposes, then to B.”

4. within 21 years of some life-in-being at the creation of the interest

a. Phrase defines the RAP period

b. Beginning point: creation of the interest

i. For inter vivos transer: time of delivery of deed

ii. For will: time of testator’s death

c. Ending point:

i. No more than

1. 21 years….

d. Step #3a: Find all determining lives, which are those individuals who must have been alive within 21 years before contingency is resolved.

i. Example: To A for her life so long as lot used for residential purposes, then to B.

ii. Determining life = A (contingency resolved at her death)

e. Step #3b:  Find at least one validating life, which means an individual who is alive at the time of the interest was created.

i. In the example above, A is also a validating life.

f. Step #3c: If you cannot find a determining life, the contingency then must be resolved within 21 years of the interest’s creation

E.
WASTE (and Life Estates) 
Moore v. Phillips & Notes, 553-557
Baker v. Weedon (PDF)
Think of life estate holders as stewards.

3 types of Waste: 
i. Voluntary: deliberate/destructive (affirmative) act of waste (a deliberate act)
ii. Permissive: failure to use ordinary care of prudent person for preservation/protection of property resulting in waste (a failure to act)
iii. Ameliorating: actions that increase value/utility of property.  A special type of waste.  One cannot always engage in this kind of waste just because it increases the property value (see quote below).
1. Melms v. Pabst Brewing Co. (WI)  The buyer demolished house and built a factory. The neighborhood had changed so much that nobody would actually live in the house. 
a. The Court held that although the reversioner or remainder holder ordinarily is entitled to receive the property in substantially the same condition in which the life tenant left received it, the life tenant is entitled to make fundamental changes to the property if “a complete and permanent change of surrounding conditions…has deprived the property of its value and usefulness as previously used.”  
IX.
COMMON OWNERSHIP 
A.
Varieties and Rights,569-576 
a. Tenancy in common 

i. Each tenant in common, no matter how small her fractional interest, has the right to possess the entire parcel unless all the cotenants agree otherwise by contract

1. The fractional interest is only important in terms of profit when land is sold.

ii. When a tenant in common dies, his interest goes to his devisees under his will or to his heirs

1. May be transferred – O to A and B as tenants in common
iii. Tenants in common are the preferred form of co-ownership and will be given if there is an ambiguous conveyance  

b. Joint tenancy

i. Each joint tenant has the right to posses the entire parcel, like tenants in common

ii. Unlike tenants in common, joint tenants have traditionally been required to possess equal fractional interest in the property

iii. Right of Survivorship – when a joint tenant dies, her property interest is immediately transferred to the remaining joint tenants in equal shares

iv. Formalities of Creation – if any are missing then have tenancy in common

1. Unity of Time: The interest of each joint tenant must be created at the same moment in time

2. Unity of Title: All joint tenants must acquire title by the same instrument

3. Unity of Interest: All joint tenants must possess equal fractional undivided interests in the property, and their interest must last the same amount of time

4. Unity of Possession: All joint tenants must have the right to possess/enjoy the entire parcel

v. Severance – If A and B own property as joint tenants, each owner has the right to obtain full ownership of the property when the other dies. 

1. If A sells her one-half divided interest to C, the joint tenancy is severed, and B’s right of survivorship is destroyed. The result is that B and C are tenants in common.

a. only occurs between the selling owner and the remaining owners; it does not change the relations of the remaining owner among themselves, they are still joint tenants. 
NOTE: Joint and tenant in common are free to transfer interests without the consent of the cotenants during their life time.
1. Joint tenants can devise their interest in a will
2. Tenants in common can never devise their interest since it goes to cotenants automatically

3. If there are problems, they can have the property partitioned among themselves, or can force a judicial partition
Fiduciary Obligations of Cotenants or Joint Tenants to Share the Benefits and Burdens of Ownership
i. No duty to pay rent if one co-owner is living on the property and the other isn’t.
1. Exception is if they’ve been ousted. Ouster is an affirmative act by which one co-owner wrongfully excludes others from the jointly owned property, ie by changing locks

2. Constructive Ouster: without physical act or any fault, character of property changes to make joint occupancy impossible or impractical/unbearable
b. Examples:  if property is too small to be physically owned by all of the co-owners, possessing co-owners have a duty to pay non-possessory co-owners.  Another example is when conditions are so impractical (divorce).  May be entitled to rent in this context.

ii. Benefit: co-owners have the right to share any rents paid by third parties who are possessing the property

iii. Sharing the Burdens: Co-owners have a duty to share basic expenses to keep property, including mortgage, taxes and insurance. No duty to share costs of major improvements unless they agree to do so. 

iv. One cotenant cannot obtain adverse possession against another

c.
Tenancy by the entirety
1. Available only to married couples.  Can't sell the interests, can't divide the property except in divorce.  

2. Creditors of one spouse can't touch this property

i. Common ownership of commercial property through partnership.
ii. MARRIAGE: Olivas v. Olivas (NM, 1989) the couple separated in 1983 and were divorced in 1984, but the final property distribution did not happen until 1987. He wants rent money (1/2 of reasonable rental value of home) from time he left house until time of final property distribution.  Mr. Olivas argues constructive ouster.  After divorce he became a tenant in common w/Mrs. Olivas after because unmarried people cannot be tenants by the entirety

1. Rule: The husband is not entitled to rent because he departed the home for another intimate partner. Constructive ouster only applies when the reason for leaving is hostility.

c. Husband left to live with his girlfriend, and he had burden of proof to show constructive ouster.

2. Policy: this rule of constructive ouster would be different if they were just living together and not married, because marriage is considered special.  

d. This devalues other intimate relationships, including non married intinmate partners, family members, etc.  

B.
Conflicts Over Rent, Possession, & Transfers

Olivas v. Olivas, 576-579
Gillmor v. Gillmor (PDF) 
Carr v. Deking, 580-581 
Tenhet v. Boswell, 581-584 
Kresha v. Kresha & Notes, 584-587 
Sawada v. Endo & Notes, 587-592 
Conflicts over transfers by one owner.

vi. Carr v. Deking (WA, 1988) Dad and son (Pl) are tenants in common. Dad leases his interest to the D in return for crops.  Pl wants rent $ instead and did not consent to Dad’s lease.


1. Rule: Dad may lease his interest without permission of the son and the son doesn’t have to join the lease. 

a. Each tenant in common has full rights to do what they’d like with the land.

b. Lessee becomes Dad in the co-tenancy and son still has full rights.

c. Remedy = partition the land or reap the benefits of lease by accepting all the terms of the lease.

2. Policy:

a. This is correct because cotenants each have full ownership and we don’t want to infringe on their rights as full owners.  

i. Protects third parties

ii. Protects property rights

b. If they didn’t want this problem they could have used a different form of ownership

c. This is a bad idea because it allows cotenants to stab each other in the back.  They should both have to give consent. 

Death

i. Tenhet v. Boswell (CA, 1976)  Johnson and Tenhet are joint tenants (meaning survivorship in each other). Johnson leases his interest for a term of years to Boswell, indicating that he owned it fee simple, and without telling Tenhet, then Johnson dies.

1. Rule: The issue here is whether unity is maintained despite the lease.   A lease does not sever a joint tenancy. The lessee’s interest extends only so far as the lessor’s, and since joint tenants only have a life estate, the lease ends 

a. Jurisdiction specific – some Js the lease would have created a permanent severance or temporary severance (because there was no clear indication that either Joint Tenant desired termination of the estate)
i. Permanent = selling the interest
ii. Temporary = the interest is severed while the lease is in place, and if one dies, then it stays severed.  After the lease is over it reunifies
1) If its severed, then the property would go to heirs because it would now be tenancy in common.

b. Because Joint tenancies can only be created by clear intent, they can only be ended with clear intent.
c. Joint tenant inherits the property free of all encumberances, including lessees and mortgages. 
2. Policy:
a. This is awful for third parties and the law should sever and protect them
b. Third parties have to do title checks and this would leave the joint tenant SOL for the thing that he had explicitly bargained for

3. How could lease have survived Johnson’s death?

a. Johnson could have been explicit that he was breaking the JT (sold it for example).

b. If Pl had died first and then Johnson died – Johnson heirs would have gotten the property vertically encumbered and so the lease survives.

Divorce…

i. Kresha v. Kresha (NE) Husband and wife had joint ownership in property and husband had leased the property to their son.  Divorce made husband and wife Tenants in common. Divorce awarded the leased land to the wife who then tried to terminate her son’s lease of the property. 
1. Rule: Husband had full right to enter into this lease as a tenant in common, so the lease is valid.  When wife took that property from the court in the dissolution, she knew it was encumbered by the lease, and now she must honor it.

a. Leases survive dissolution of marriage, but not death.
b. This is like buying property knowing there’s a lease on it. the lease still stands.  
Creditors

i. Sawada v. Endo (HI1977) Sawadas injured in crash by Mr. Endo. Mr. and Mrs. Endo convey their property (tenants by the entirety) to their sons so that the creditors of the Pls cannot get it – they continue to live in the house. The Sawadas win in liability trial against Endo.  D cannot pay.  Then, Mrs. Endo dies. 
Rule:  An estate by the entirety is not subject to the claims of the creditors of one of the spouses and therefore the conveyance to the sons was not fraudulent.
21 states have tenancy by the entirety and there are four kinds:
i. In Mass, husband has complete control.
ii. the interest of the debtor spouse can be sold for separate debts subject to the other spouse's right of survivorship

iii. attempted conveyance by either spouse is void and the estate can't be subject to the debts of one spouse.  

iv. the right of survivorship can be alienated to pay debts, but the use and profits can't be.  

Hawaii chooses 3. 

i. This is mostly a public policy decision about protecting families at the expense of creditors, particularly tort creditors, like here. 

ii. Creditors should require the signatures of both spouses.  
Dissent says separate interests should be alienable/subject to creditors.  This law was eventually created to shield women from men’s actions, but now they should both be equally affected
Remedies Available to Co-Tenants Where Not All Co-Tenants Are in Possession

1.  
WITHOUT PROOF OF OUSTER
IN GENERAL: Each co-tenant is entitled to make full use of the property, so a co-tenant who is not in possession ordinarily can’t make claims against co-tenant in possession.

EXCEPTIONS:

A.
When co-tenant in possession (IP) seeks contribution from co-tenant out of possession (OOP) for taxes, insurance or necessary repairs, OOP can demand that the proportional amount OOP owes be offset by IP’s disproportionate benefit from the land.  
EX:

	
	HYPO 1
	HYPO 2

	½ Upkeep Costs
	$1,000
	$1,000

	½ Fair Rental Value
	-$750
	-$1,250

	TOTAL OWED BY OOP
	$250
	$0


NOTE: OOP is not entitled to any surplus (rent over expenses), because IP has no obligation to pay OOP rent.  

IMPROVEMENTS: IP generally does not have the right to seek contributions from OOP for “improvements” to the property, but IP will be able to have the value of those improvements taken into account if the property is sold and the benefits divided.


B.
WASTE
In many jurisdictions, OOP can also sue IP for waste (not unlike a remainderholder’s action against a life tenant), to the extent that the property’s value is materially injured.  That said, IP’s rights to use the property are stronger than those of a life tenant (IP has no general obligation to safeguard the property fro OOP), so OOP cannot complain just because the character of the property has changed.





C.
EXTRACTED RESOURCES
In most jurisdictions, a co-tenant who extracts non-renewable resources is liable to the other co-tenants for their proportional share of the resources extracted, less the (reasonable) costs of producing and selling the resources.




D.
RENT OBTAINED
In some jurisdictions, by statute, a co-tenant who leases the property for the full fair market value of the property owes the other co-tenants a share of the rent obtained.  (Just a variant of the rule of ouster?  To rent, the one co-tenant would have to represent that he had the ability to convey the whole of the property…)

2.
WITH PROOF OF OUSTER



RECALL: ouster = formal demand and denial




REMEDIES 1(B) – 1(D) also available here

OUSTER RULE
OOP has the right to ½ the benefit received by IP during the time of the ouster.  This might be only ½ the fair rental value, but it could also include profits (income minus expenses) generated by a business enterprise run by IP.  IP has the right to offset this liability to OOP by charging the value of necessary expenses (not improvements) for maintaining the property.

	
	HYPO 1
	HYPO 2

	½ Profit from Ouster
	$3,000
	$3,000

	½ Upkeep Costs
	-$2,000
	$3,500

	TOTAL OWED BY IP
	$1,000
	$0


NOTE: OOP is not liable for necessary expenses during ouster if the upkeep costs outweigh the profit during the ouster.

C.
Homeowners Associations, Etc.
Homeowners Associations

· People own their individual units, including both the interior and the exterior

· Community will have a common area—park, swimming pool, etc.  Owned as TIC.

· Set of covenants: “residential use only,” “no pink front doors.”

· And easements: “Use of the community’s property to get to your house.”  “Use of the jogging trail.”  Etc.

· NEW: Governing covenant—right of the Homeowners’ Association to make new rules (either with respect to the common areas or with respect to use/occupancy of the units themselves).  This is the mechanism to update the rules.

Condominiums—very similar to HA subdivisons;

· Separate interests in individual units.

· Shared interest extends not just to separate common areas, but to the physical structure of the property (exterior, mechanicals, HVAC, stairwell, etc.).  People depend on each other in a much greater way.  What you do in your unit can more greatly affect your neighbors.

· Regulations and ongoing governance.  COURTS ARE GOING TO BE MORE DEFERENTIAL, because people’s lives are more intertwined.

Cooperative Arrangements

· Really, the only difference between a condo and a coop is that, in a condo, you own your unit in FS and everything else as a member of a corporation (TIC).  Cooperative—the corporation owns the FS; you become a shareholder, and your rights to live there are a function of your membership.

Condo/HOA Rulemaking

1. Covenant Analysis

a. Writing/Notice

b. Intent/Touch & Concern

c. Privity ($)

2. Reasonableness of Bd’s Decision

a. Purpose

i. Legitimate?

ii. Importance?

b. Means

i. Legitimate?

ii. How closely related?
X.
LANDLORD-TENANT LAW 
A.
Leaseholds 
Introductory Material, 639-644 
Vasquez v. Glassboro Service Association, Inc., 644-650 
Alan Schwartz, Justice and the Law of Contracts, 650-651 
Robert Hale, Bargaining, Duress, and Economic Liberty & Notes, 651-658 
TYPES

Term of Years

· Tenant has a possessory interest, specifically a leasehold.

· Landlord has a reversion.

Periodic Tenancy

· Month-to-month, rather than fixed term

· Tenancy as a right lasts only one more month, but unless either party does something to stop it, it will continue into the future.

At Will

· Similar to periodic, but without notice requirements

Sufferance

· Occupying property after end of leasehold.

· Post-leasehold tenancy: have to do exactly what a cotenant has to do, otherwise permission is assumed.
B.
Conflicts About Rent 
Introductory Material, 658-662 
Sommer v. Kridel & Notes, 663-669 
i. Landlord’s Rights

1. The right to receive the agreed-upon rent

2. The right to have the premises intact and not damaged

3. The Landlord’s reversion – the right to regain possession at end of lease term

ii. Landlord’s Remedies When Tenant Breaches (fails to pay rent, or breaks covenant in lease) and Refuses to Leave: 

1. Possession and Back Rent – landlord may sue for rent already due but not paid (back rent) and for possession (eviction)
2. If tenant wrongfully holds after lease period and continues to pay rent…landlord may choose to accept new tenancy relationship or sue for possession
a. For possession, must refuse to accept rent checks, or mark them that this doesn’t create new tenancy agreement

iii. Landlord’s Remedies When Tenant Breaches and Leaves
1. MAY OR MAY NOT HAVE Duty to Mitigate Damages and try to re-rent
a. Majority rule: no duty to mitigate
b. Minority rule: duty to mitigate
2. Landlord can then sue for lease-market differential and other costs associated with getting the new tenant
a. New rent has to be reasonable and within market range
3. Have to inform the tenant that landlord is not accepting surrender of lease and they are still responsible for damages.  
4. Landlord can no longer do nothing and then sue at the end of the lease term
NOTES ON EVICTION

NO SELF-HELP EVICTION

Court eviction proceeding
Summary process—10 days start-to-finish

C.
Sublet & Assignment 
Introductory Material, 679-683 
Kendall v. Ernest Pestana, Inc., 683-688 
Slavin v. Rent Control Brd. of Brookline & Notes, 688-692 
Sublease – Tenant retains some future interest, or the right to control the property in the future; covenant does not run with the land, so no vertical privity 
Landlord can only go after original tenant (not subleasor) in a sublease for damages (can go after subleasor for an injunction – some courts allow this). 

Assignment – Tenant assigns all remaining interest; covenant runs with the land (like a real covenant – 5 elements needed; no privity of K but privity of estate), so vertical privity 
Landlord can go after tenant or assignee (second tenant) in an assignment for damages (and an injunction). 
The original tenant has the right to be reimbursed by the new tenant for the amount owed to Landlord if the Landlord chose to sue the original tenant.

Right to Transfer

1. Lease silent?  Yes.

2. Landlord Consent:

a. Commercial—if reasonable.  Doesn’t matter what the express language says—the landlord cannot withhold reasonable consent.  Decision in Kendall: not reasonable for the landlord to want more money.

b. Residential—absolute

i. “Most” jurisdictions allow a great deal of latitude to the landlord.

ii. People don’t tend to change identities—businesses do, so landlords shouldn’t care about that.

iii. Sitting behind this, too, is the duty to mitigate—if you can’t sublease/assign, the landlord still has a duty to mitigate.

3. No transfer

a. Absolute bar present in the lease.

b. Upheld?

i. Residential leases that last for a relatively short time ( < 5 yrs), yes, because the duty to mitigate is sitting behind it.

ii. Longer-term commercial contexts: treat it as 1) a marketable interest, and that the ordinary rules of restriction of rights apply.  Look back at the table-o’-things: is this a reasonable restraint on alienation?
D.
Rights to Habitable Premises 
Minjak Co. v. Randolph, 701-703 
Blackett v. Olanoff & Notes, 703-708 
Javins v. First National Realty Corp. & Notes, 708-718 
Arguments & Counter Arguments, 720-726 

QUIET ENJOYMENT

a. Constructive Eviction - Occurs when landlord interferes with tenant’s quiet enjoyment so much that tenant can justifiably stop paying rent and move out before the end of the lease.   This is a physical eviction and the interference with the quiet enjoyment must be the Landlord’s fault.

iv. Minjak Co. v. Randolph (NY)D tenants withheld their rent due to the inability to use 2/3 of their space because of water leaks and dust from their upstairs neighbor and from construction by the landlord.  Pl landlord brought this action for non-payment.  Ds seek a reduction in the back rent because their right to quiet enjoyment of the premises was violated by the Landlord in many ways.

1. Rule: The doctrine of constructive eviction is a defense to nonpayment even when the tenant doesn’t leave the whole space, but is forced out of part of it
a. Traditionally, tenants had to move out to use constructive eviction as a defense. Court here is moving away from the traditional rule. 

b. Here, court allows for partial constructive eviction – tenant can use constructive eviction as a defense without moving out.  

2. They could have also argued nuisance but that would’ve required them to go to court and get an injunction. Instead they just stopped paying rent.

3. Policy:

a. It is hard for tenants to relocate in tight urban markets.  Moving is expensive

b. He has a contract to live here, and he shouldn’t be forced to abandon that right in order to assert others.

c. It’s a gamble if they move out – could lose their claim of constructive eviction and then would be stuck paying two rents.
d. This is bad because it encourages fraudulent claims for minor problems just for tenants to get out of paying rent.

b. What happens when the disturbance is coming from a third party, not from the landlord himself?   Landlord not responsible for the behavior – third party:  

v. Blackett v. Olanoff (MA)  Group of tenants alleged that Pl, the landlord, had breached his covenant of quiet enjoyment as a defense to an action for rent. Noise was coming from a lounge the landlord owned, not from landlord himself.  Pls had to move out.  Lounge’s lease had a clause saying that the music could only be heard inside, but not outside the building. Landlord could control volume sometimes

1. Rule: Where the landlord allows a third party to conduct themselves in a way that will naturally and probably cause a disturbance that substantially impairs the right of quiet enjoyment of other tenants, landlord has constructively evicted the tenants.
a. Ruins the habitability.

b. This is an exception to the idea that landlords aren’t responsible for nuisances caused by their tenants.

2. Policy:

a. Tenants should have had to bring a nuisance claim, because if landlord hadn’t owned both areas, that would have been the remedy, and that shouldn’t entitle the tenants to deprive the landlord of rent

b. This isn’t intentional action by the landlord.  He’s just doing his business, and its not his fault.  This increases the burdens on Landlords and makes it less profitable and flexible to be in business.

c. This is a legislative issue.

d. Landlord shouldn’t have leased to the lounge or should have enforced the noise control covenant he had with the lounge.  He is in the position of control and ends up causing harm to his previous tenants.

vi. 3 approaches to third party distrubances:

1. Traditional (Legal) Approach:  Landlord not responsible for the actions of third parties even when there is an express provision.

2. No Provision in the Lease:  there is an implied duty not to interfere with the quiet enjoyment that the tenant has and cannot violate this provision of the other tenants.  If the tenant breaches this implied duty the Landlord can evict the noisy tenant.

a. Restatement focuses on conduct that can be legally controlled by the Landlord.  Even if no clause for noisy parties, constructive eviction defense may be allowed.  Many Js imply this duty to not disturb the quiet enjoyment of other tenants.

3. Middle Ground:  as seen in Blackett.  No implied duty unless there is a provision in the K.  Absent such a provision there is no ability of the Landlord to control or evict a noisy tenant.  

IMPLIED WARRANTY OF HABITABILITY

Residential: almost never waivable, at least with respect to a multi-unit residence


Javins: To waive would make the lease illegal—IWOH required by law.

Commercial: almost always waivable

1. Traditional rule = buyer beware; lessor just had to deliver the premises. No duty to deliver and maintain a particular habitability unless expressed in lease.  Only had to tell hidden defects that were known to the Landlord. 
2. Constructive eviction deals with non-physical intrusions (more like nuisance) and implied warranty of habitability refers to the physical aspects of the dwelling. 
3. Contractual obligations of the Landlord and the tenant were independent rather than dependent.  In recent years most states have repudiated a lack of duty to repair or maintain and the independent covenants rule.
4. Javins v. First National Realty Corp. (D.C.) Tenants are sued for not paying rent. Their defense is that the Landlord violated 1500 provisions of housing code and their apartments were not habitable. 

a. Rule: Court creates an implied warranty of habitability.  Analogizes it from warranty of merchantability and housing construction cases where contractors are held liable. Tenants obligation to pay rent is dependent upon the Landlord’s performance of his obligation which includes the warranty of habitability.  

i. Court decides to treat this like a normal contract instead of the creation of an interest in property.

1. Used to be that lessees were interested in the land to farm and the house wasn’t important and farmer could do most repairs. 

2. Now in the urban housing market tenants are looking for shelter that functions and its impossible for tenants to do most repairs

ii. A tenant relies on a landlord like a car buyer relies on the manufacturer. Apartments are more like products than property.

iii. There is a huge disparity in bargaining power here bc of wealth and housing shortage.  Courts need to protect tenants.

b. Policy:

i. If we have a housing code, it makes sense that landlords should be required to keep up with it during the time of the lease.  If tenants can’t stop paying rent, there’s no way to enforce that obligation

ii. There aren’t enough housing inspectors to go around and this enforces the housing code effectively. 

1. Codes are minimal and cover only important things

iii. Poor people should be protective from careless and fraudulent landlords by being able to withhold rent. 

iv. This was not a decision for the court. The legislature should have added this into the housing code if it was necessary to protect tenants’ rights. 

v. Should parties be able to contract out of the warranty of habitability?

vi. No because you can’t contract away basic rights.  The person doing this wouldn’t really understand what they’re doing.  They’re sacrificing their long term health and well being for short term financial gain.  That is not in the best interest of societ

vii. Yes because that’s what freedom of contract is all about.  Courts can make sure that these tenants really understand, but with a shortage of affordable housing, courts should allow for freedom to give away some rights to encourage more housing for the very poor.

5. Remedies for breach of habitability: 
a. rescission- the right to move out before the lease term is over
b. rent withholding – landlord must be notified of the problem before withholding rent
c. rent abatement - reduction of rent
d. Injunctive relief or specific performance
e. Administrative remedies - local housing inspectors, remedies in local admin courts.
f. criminal penalties
g. compensatory damages
REMEDIES FOR BREACH OF IMPLIED WARRANTY OF HABITABILITY



NOTES




a.
Restatement supports Proportional Value Test



b.
Jurisdiction will choose by common law or statute.

ASSUMPTIONS

a.
Rent under the lease is $400/mo

b.
Fair Market Value As-Is (FMV as is) is $250/mo

c.
Fair Market Value if all IWH requirements were met (FMV as warranted) is $500/mo


TESTS
1.
FAIR MARKET VALUE TEST

a.
Pay only the FMV As-Is

b.
EX: $400 - $250 = $150 abatement in rent; new rent = $250

2.
DIFFERENCE IN VALUE TEST


a.
Abate rent by difference between FMV as warranted and FMV as is


b.
EX: $500 - $250 = $250 abatement in rent; new rent = $150

3.
PROPORTIONAL VALUE TEST


a.
Abate rent according to the proportion of diminution of value cause by breach


b.
Measure: Contract price x Proportion diminished


c.
Proportion Diminished = (FMV warranted – FMV as-is)/FMV warranted





d.
EX: ($500 - $250)/$500 = ½ diminution.  $400 * ½ = $200.






$200 abatement in rent; new rent = $200


E.
RETALIATORY EVICTION
Hillview Associates v. Bloomquist, 726-730 

Imperial Colliery Co. v. Fout & Notes, 730-736
Two models:

· No bad reasons for eviction

· Required to allow tenants to stay for a certain period after accusation of retaliation

· New allegation of retaliation restarts the clock

· Good reasons for eviction

· Exactly what it sounds like
30
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