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	Property Law Principles
	
	
	

	Rescuing v. Channeling
	Does the law rescue people, or aim to channel their behavior?  If channel, then you only want to protect people who act in reasonable good faith.  If you aim to rescue, then you will rescue anyone who acts in any type of good faith, even it was unreasonable.
	
	

	Exclusive Possession & Interference
	Legitimate interest in excluding people from land, alone.

No legitimate interest in exclusion per se from chattel.  Legitimate interest is in preventing harm to chattel.
	Exclusion of free speech, public or pseudo-public space:
1. Use of property
2. Extent of Invitation: "come here for everything," or "only for a limited use."  The closer it is to "everything," the more it looks like public space.

3. Purpose of expressional activity in relation to property's use: Given the invitation that has been made, then any attempt to clamp down on messages is an attempt to keep people from experiencing the types of things that you hold yourself out to be.  (New Jersey)
	Intel v. Hamidi: Trespass to Chattel requires actual interference AND actual harm. Guy who sends e-mail.
Jacques v. Steinberg: Trespass to Property requires mere interference. Road to move equipment across Jacques' property.
State v. Shack: Farm workers excluded from hearing free speech.  Burden shifts to owner to prove exclusion is reasonable.

	Property Rights
	The right to exclude others from possession, use & enjoyment of property.  Property rights do not exist in the abstract.
	
	

	
	
	
	

	Common Law Tenancies
	
	
	

	Tenancy for Years
	A tenancy that is for a fixed or computable period of time containing a beginning and end date.  It is NOT tied to events, such as a death.
	Creation: By express agreement between landlord and tenant

Termination: Terminates automatically at the end of the period specified.   No notice necessary.
	Example: Rent agreement, lease agreement for 5 years.

	Periodic Tenancy
	Continues for successive periods, automatically renewed until terminated. Not affected by death of landlord or tenant.  Typical periods are weekly, monthly, or yearly.
	Creation: By express agreement.  More typically, inferred from facts.

Termination: Notice required, usually for the term of the tenancies, 6 months, or 1 year
	Example: When tenant takes possession with no duration specified but with the reservation or payment of periodic rent. Also created when lease attempting to create tenancy for years is invalid because of failure to comply with Statute of Frauds.

	Tenancy at Will
	Resting on uncertain foundation of continuing agreement of both parties.  No designated period
	Creation: Express agreement, or inferred from circumstances

Termination: At the will of either party or death of either party, or when landlord conveys the property, or tenant attempts to assign his interest.  Common law requires no notice; statutes do.
	Example: A letting for an undefined period of time with no stipulation for or payment of periodic rent.  Inviting someone to live in your home rent-free, with no written agreement, or period.

	Tenancy (or Occupancy) at Sufferance
	Definition:  Just short of trespass.  When a tenant originally in rightful possession under a valid lease holds over after his lease expires.  His right to possession is based on landlord's laches or neglect.
	Creation: When lessee sticks around after the expiration of lease.

Termination: Landlord brings action to evict, or can accept payment and begin another period.


	

	
	
	
	

	Landlord-Tenant
	
	
	

	Landlord's Rights & Obligations
	1. Provide tenant with legal right to possession. 2. Not to interfere with tenant's physical possession. 3. Make possession actually available (Most Jurisdictions).
-Implied Warrantee of Habitability

-Quiet Enjoyment
	
	Newman v. Hinky Dinky: If lease doesn't allow a lessor to withhold consent for sublease, but has mandatory approval clause, may only withhold consent for a good faith reasonable objection. Lessee wanted to sublease.
Rudd v. Larson: T defaults. L makes good faith effort to re-lease, but fails.  T is liable for lost rent.

	Tenant's Rights & Obligations
	1. Exclusive Physical Possession. 2. Must pay rent.
	
	Beckett v. City of Paris Dry Goods Co.: tenant kicked out after 2 years.  Agreement deemed lease, for terms, "sole and exclusive right to conduct the optical department."
Wenner v. Dayton-Hudson: leased space not delimited in agreement & landlord provides all utilities- therefore, it's a license, not lease.

	Lease vs. License
	A lease is a possessory Interest in land that creates a landlord-tenant relationship, with all of the rights and obligations associated with that relationship.  A lease requires no particular terminology or agreement to exist.
A lease must describe:

Irrevocability: Is it revocable, and under what conditions?

Assignability: Same.
Description: Must include a definite description of the property to be leased.  The mere fact a tenant can be shifted from one location to another within a building does not per se preclude a landlord-tenant relationship.

Exclusive, Physical Possession: Lessee must have exclusive, physical possession of property.  However, reasonable delays in conveyance are acceptable.
A License merely authorizes the licensee to use the land in the possession of another.

A license is:

Revocable: Personal, revocable, unassignable permission to use land, without possessing interest in land.

Unassignable: Since the licensee has no interest in land, they cannot assign the interest to another.
	1. Is there an agreement?  If so, what rights and obligations are given?  If it looks more like a possessory interest, then it is a lease.  If it looks like a permissive use, then it's a license. The label is the conclusion, not the question.

Is it a license or lease for these purposes?  It may be a license for purposes of the relationship between tenant and government, but a lease for purposes of the relationship between sub and owner.


	

	Claims against Landlord
	If the tenant is kicked out, or possession is disturbed, then they can sue the landlord in these circumstances.

During the term, if they have a beef with a wrongdoer, they've got to take it up with them.


	Possession Disturbed by
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	Implied Warranty of Habitability/ Caveat Emptor
	Minimum standards for living conditions.  Always a part of the lease.  sometimes implied for "commercial use," but less frequently, and more narrowly.

Rejection of Caveat Emptor
	
	Knight v. Hallshammar: New management hiked rent in a dump. Tenants objected, withheld rent.  OK.  Didn't waive their rights to object.

Wade v. Jobe: After occupancy, raw sewage on sidewalks, no heat. Tenant withheld rent until fixed.



	Landlord's Tort Liability
	Tort negligence liability extends to the landlord at all times, if there is a dangerous situation on the property.
	
	Asper v. Haffley: No fire escape. Daughter dies.

Merrill v. Jansma: Landlord tries unsuccessfully to fix stair. Tenant injured.

Peterson v. Superior Court: Landlord can't be held liable for latent defect in bathtub. Lady slips and falls.

Trentacost v. Brussel: Landlord sued for inadequate security after attack.

	Eviction/ Partial Actual Eviction/ Constructive Eviction
	Complete/ Actual/ Constructive deprivation of possession or use of property.


	Partial Actual Eviction: Must be deprived of some degree of actual possession.
Constructive Eviction: Substantially interfere with or deprive use of premises.
	Smith v. McEnay: landlord built shed encroaching 9 x 34.' Constituted 'eviction,' therefore tenant owed no rent.
Echo v. North Conway Bank: Bank did construction, caused inconvenience for Echo.  Inconvenience ≠ eviction or trespass.

Davidow v. Inwood North: Doctor office has rats, dripping water, mold, no light, trash. Quit lease early. Doctor wins.

	Sublessee v. Assignee
	If a person is a sublessee, then they have an obligation to the lessee, not the lessor.  If they are an assignee, then all of their obligations are directly with the owner.
	
	Abernathy v. Adous: Payments from Sublessee not accepted when lessee defaults.  Sublessee kicked out.

	Tenant's Remedies
	Tenant is excused from paying rent for period during which she is unable to obtain actually physical possession of premises.
	Option 1:  Fair Market Value vs. actual value
Option 2: Difference between contract rent, less the fair rental value 
Option 3: Proportional:  As is value/Warranty

	

	Repair and Deduct
	Always requires notice, make sure it's in writing.  The Landlord has some time to repair (a function of how much the tenant needs it).  Repairs are usually limited by statute.   Usually only a right to repair and deduct things that are within the control of the tenant
	Is it large?  Will it outlive the tenant? If so, probably the responsibility of landlord.  However, the tenant is responsible for changing lightbulbs.
	Marini v. Ireland: Residential toilet breaks, Tenant deducts and repairs.

	Landlord's Remedies
	
	
	Julliard v. American Woolen: Tenant assigns lease to a dummy company that goes belly-up to get out of the lease.  Lease says assignments are OK, so T wins.

	
	
	
	

	Adverse Possession
	When someone takes possession of another's property without purchasing it.
Purpose: encourage risk-taking, keeping land in good use
	Actual Possession.  If you can't prove actual possession, then you might be able to prove Actual Use, for a prescriptive easement.

Adverse/ hostile: Objective test- did you possess the land of someone else without permission.  (Good faith belief you have a claim, optional). Don't care about intent. Verbal offer for permission is not enough to constitute permission.

claim of right (only in jurisdictions where subjective intent is considered)

color of title: When someone has a piece of paper that says they own it, but they really don't.  "Our function is to try to make reality reflect the paper."

Deed

Possess part

Pay taxes on it

Open and Notorious (Visible): Everyone can see it.  Purpose- due process.

Exclusive: Visits by the record owner do not necessarily defeat exclusivity, if the record owner comes onto the property as a "guest" or "trespasser."  They must enter the property with the intent to exercise dominion over the property.

Continuous: What might be expected for that type of land, ie, summer home.
Privity: constant possession by predecessors.

(For Period of Time: Based on statute.)
	

	Prescriptive Easement
	Same as Adverse possession, but must prove actual use, instead of actual possession, and need not be exclusive.
	Actual Use
Adverse/ Hostile

Open and Notorious

Continuous

(For Period of Time)
	

	
	
	
	

	Deeds
	Deeds are only used for (and can only be used for) present transfers of property.  They cannot be future interests, or recallable by grantor.
	Does the owner reserve the right to revoke?  If so, it is not a present transfer.

Deed Must Include:
Grantor, Grantee, Clear Description of land, Clear intent for present transfer in fee simple, and consideration.
	

	Delivery of Deed
	Restatement: document is legally operative immediately when the donor manifests the document is to be legally operative.

Delivery = an act manifesting an intent to make a PRESENT transfer of real estate
	Deed should be recorded, handed to grantee, or other clear intent for delivery (ie, lawyer, lock box). So, if you kept it in your bedroom, no delivery, without lots of proof.
	

	
	
	
	

	Recording Laws
	See "Recording Examples"
	
	

	Relativity of Title
	Who owns the property may be relative to who they're fighting.
	
	

	Testamentary Gift
	Must comply with the formalities of the Wills Act, including witnesses.
	
	

	Race Jurisdiction
	The first to the recording office wins. First to recorder, first in right.
	Look at one moment in time: Who got to the recording office first.
	Fig. 1: A wins.

	Notice Jurisdiction
	The subsequent grantee must not have had notice (actual, constructive, or inquiry) of the prior grantee's interest at the time he acquires his interest.  
	We only care about one moment in time: At the moment B purchases the property (not when B recorded), what does B know?  Even if A records before B records, we don't care what B knew when he recorded.
	Fig. 1:

	Race-Notice Jurisdiction
	Both of the above. The subsequent grantee must (1) not have had notice (actual, constructive, or inquiry) of the prior grantee's interest at the time he acquires his interest, and (2) record the instrument by which he obtained his interest before the prior grantee records the instrument by which she obtained her interest.  
	Imposes two requirements on B:  1. Must take without notice, and 2. B must be first to record before the prior conflicting interest.
	

	Shelter Rule
	Generally, if C purchases from B, C is protected under the lack of B's notice, if B was a bona fide purchaser for value, even if B's interest in the property was dubious to begin with. Otherwise, C loses most of the value of the protection granted him by the recording act. Shelters those who purchase from a protected subsequent grantee. 
	
	Gates Rubber v. Ulman: A 20-year old option to buy is not valid, since it was not recorded, and the property was bought and sold many times.

	Bona Fide Purchaser for Value
	Pays fair value (not donee), without notice of prior inconsistent claim of title.
	
	

	Actual Knowledge
	Actual knowledge of the status of the deed or property
	
	

	Constructive Notice
	"Record Notice," not "Should have known because you had reason to know."
	
	

	Inquiry Notice
	Duty of care.  You should have known to ask more questions
	If a reasonable person had known the facts you knew, would he have asked additional questions?
	Martinique v. Hull: Tenant doesn't have to pay a second time to new landlord- L is responsible if previous L didn't do duty..

	First in Time, First in Right
	No matter whether it's a Race, Notice, or Race-Notice jurisdiction, if it's unclear who gets the title, the first one wins.  You cannot convey that which you do not own.
	
	

	Wild Deed
	A deed recorded outside of the chain of title
	
	Sabo v. Horvath: Alaska- Lowry sells twice, first does not record before second purchased.

	
	
	
	

	Estates and Future Interests
	See "Estates and Future Interests Examples"
	
	

	Syntax
	Each estate or future interest has a syntax
	1. When does the interest arise? (Future Interest)  2. When the interest becomes possessory, what is the longest possible time they will be able to possess the land? (Estate in Land, A)  3. Is there anything within the grant which may cut short their interest before its "natural end?"  If so, does it go to the Grantor or other?  Immediate, or does it require action by Grantor? (Estate in Land, B) Fee Simples do not have a "natural end."
	

	Defeasible
	Defeatable, endable, 
	
	

	Executory Interest
	Any interest that goes to a third party.
	
	

	Power of Termination v. Possibility of Reverter
	There is little practical difference between a Power of Termination and Possibility of Reverter, except that in a minority jurisdictions, a Power of Termination may only be transferred during the lifetime of the grantor inter vivos, and the attempt to pass the right to power of termination after the transferor's lifetime destroys it.  Possibility of Reverter may be transferred even after original grantor's death.
	
	

	Synonyms
	"Vested Remainder Subject to Divestment" = "Vested Remainder Subject to a Condition Subsequent."

"Contingent Remainder" = "Remainder Subject to a Condition Precedent"
	
	

	Changed Conditions
	
	
	Melms v. Pabst Brewing: Home demolished for industrial use. Sued for waste, lost, since home was worthless.

	Waste
	When someone who has a remainder interest sues for damage caused by the life estate or current possessor.  Need not be permanent or substantial before an equitable or legal remedy may be enforced.
A life estate may be terminated for waste
	
	Zauner v. Brewer: Remainder holder sued life estate holder for failure to make ordinary repairs, won.

	Surrender
	If a life estate holder fails to exercise ordinary care, it may be surrendered.
	Consider payment of taxes, upkeep, occupancy, etc.
	McIntyre v. Scarbrough: Life estate for small portion of tract. Moved, disrepair, failed to pay taxes.

	
	
	
	

	Concurrent Estates
	
	
	

	Presumptions
	All presumptions exist in order to execute the will of the grantor.
	
	

	Tenancy in Common
	Undivided interest, cannot exclude one another, assumed (but need not be) equal. No right of survivorship.
	"to Allysa and Ben."
	

	Joint Tenancy (with Survivorship)
	Same as Tenancy in Common, with right to survivorship. Requires explicit language and Four Unities.
May be converted into Tenancy in Common/ severed by unilateral act of one tenant.
	"to Gary and Helen as joint tenants, and not tenants in common."  
	

	Unity of Time
	Common Law- all tenants must take interest at the same time
	
	

	Unity of Title
	Common Law- all tenants must take interest from same source, deed, will, etc.
	
	

	Unity of Interest
	Common Law- Equal and identical interest in property.
	
	

	Unity of Possession
	Common Law- All tenants must have a possessory interest in the whole
	
	

	Tenancy by the Entirety
	Only between husband and wife- one entity. Equal, undivided interest, unreachable by creditors.  Presumption, in case of marriage.
Right to survivorship.
	"to Hector and Wendy, husband and wife, as tenants by the entirety."
	Adamson v. Adamson: Marriage turns bad, Father-in-law commits fraud to get her to forfeit Tenancy by Entirety, so he would keep property.

	Community Property
	Only in 10 states.  At least ½ of community property must go to surviving spouse upon death.
	"to Henry and Wendy, husband and wife, as community property."
	

	Voluntary Partitioning of Concurrent Estates
	Everybody agrees.  Occurs at the sale of a property, for example.
	
	

	Partitioning by Judicial Proceeding
	Occurs by court order
	
	

	Division In Kind
	Favored. Preserves the physical estate, but assigns portions to the parties
	
	

	Division by Sale
	If the only value is a house, it is impossible to divide up the house for habitation by parties.
It is always better to do it yourself.
	
	

	Ouster
	non-possessing party can claim ½ fair rental value, and the possessing party can offset with ½ taxes and repairs.

Where there is no ouster, the non-possessing party cannot claim ½ rental value.  The most they can do is claim it as an offset if the possessing party can claim ½ repairs and taxes. Possessing party is responsible for costs, up to the value of his possession.
	
	Gilmor v. Gilmor: Leslie has undivided interest in ranch. Brothers exclude her. Entitled to portion of profits or fair rental value, offset by repairs and maintenance.
Barrow v. Barrow: After divorce, ex-wife sues for ½ of home. Can't prove ouster/ adverse possession. It's a wash.

	Accounting
	Either the ousted person can be the "Landlord" and collect rent, or "Partner" and collect profits.  Possessing party can offset costs to the point they owe, in cases of ouster:  "You made $2,000, you owe me $1,000."  "But it I spent $4,000 in upkeep- that means you actually owe me $2,000- $1,000."  No.  Costs are offset, but ousting party cannot recover cost of maintenance
	
	

	
	
	
	

	Servitudes
	Non-possessory interest in land, Easements & Covenants
	
	

	Easements
	Non-possessory right to access land or travel across land.
Easement owner responsible for repairs sufficient to not interfere with servient owner's use or enjoyment or impose burdens on servient estate.
	When drafting an easement, consider:

Purposes: Limited? Express?
Duration

Assigned to a person, or to the land?

Defeasible?

What if the land is purchased?

Conditions: Termination of easement if not used, number of cattle, time of year/ day/ season

Location of easement

Termination

Benefit: Who?  In gross for commercial benefit?  Appurtenant? 

Transferability (Divisibility).  Transfer only possible if owner of easement yields control. 

Exclusivity: Does the owner of the easement have the right to exclude the owner of the servient property?
Limit of liability
Formalities

Type of Interest

Scope: Path, Frequency, Type of use, burden of repair, paving road, making fences.

Exclusivity

Benefit/ Succession

Relocation

Remedies: Fines, arbitration clause
	

	Fee Simple v. Easement
	Fee Simple title is presumed conveyed, unless it appears a lesser grant was intended.
	In determining whether a grant is Fee Simple or an Easement, look at intent:

1. Amount of consideration

2. Particularity of the description of the property conveyed.

3. Extent of the limitation upon the use of the property;

4. Type of interest which best serves the manifested purpose of the parties

5. The peculiarities of wording used in the conveyance document;

6. to whom the property was assessed and who paid the taxes,

7. How the parties or heirs have treated the property.
	Northwest Realty v. Jacobs: Ditch- was it an easement or fee simple?  Easement.

Greaves v. McGee: Location of road undeterminable, therefore grant was easement, not fee simple.

	Appurtenant
	Easements that run with the land. Presumption of appurtenant.
	All appurtenant easements must have 1. Burdened land, and 2. Benefited land.
If servient estate is conveyed, appurtenant easement transferred if: 

1. Original parties intended it to be transferred AND

2. If successor to servient estate had actual or constructive notice, OR

3. Successor is NOT a purchaser for value, regardless of notice.

If successor is a purchaser for value without notice, easement does not transfer.
	

	In Gross
	Easements that do not attach to the land, may benefit a particular owner.
Easement in gross will not pass on sale of land.  Older view: In gross easements are transferable if economic in nature.  Newer view- all in gross easements are transferable.
	
	Crane v. Crane: Utah cattle driver creates prescriptive easement, which is transferred before adverse possession takes place, because business was bought and sold: commercial easement.

	Re-Location of Easement
	Minority, but growing, Restatement (Third) of Property adopts: Servient estate is permitted to relocate an easement, provided that the relocated easement affords the dominant estate benefits that are substantially similar.
	
	

	Expansion of Easements
	Reasonably foreseeable expansions of easement uses (such as paving a road, sub-dividing a lot), reasonable changes in transportation, etc. are allowed.
Use for land other than benefited land, not acceptable.
	
	Hayes v. Aquia Marina: expands number of slots in marina and paves road.  OK. 
Brown v. Voss: Can only use an easement to access benefited land, not lot C through lot B.
Wetmore v. Ladies of Loretto: Expansion of easement not allowed.

	Defeasance
	Allowed by contract.
	
	Pavlik v. Consolidation Coal: Invoked defeasance clause after 1 year of non-use. Upheld.

	Non-express easements
	
	
	

	Easements Implied from Prior Use
	Implied if, at the time of severance, the parties had reasonable grounds to expect that the conveyance would not terminate the right to continue the prior use.
	A builds sewer line across several lots, from lot 1, to benefit lot 1.  Later sells other lots, but continues to use sewer line to benefit lot 1.
Reasonable Grounds:

Apparent: quasi-easement must have been apparent

Continuous: Use must be continuous

Necessary: Must be important or reasonably necessary for enjoyment of the claimed dominant estate.
	

	Easements by Necessity
	More often for drainage, sewers, and access if strictly necessary.


	An original unity of ownership of dominant and servient estates.  Courts will look to the distant past to establish unity.

The existence of the necessity at the time of severance
	Ward v. Slavecek: Split driveway ≠ easement by necessity, π still has plenty of room.

	Prescriptive Easements
	See "Adverse Possession."
	
	Crane v. Crane: Utah cattle driver creates prescriptive easement, which is transferred before adverse possession takes place, because business was bought and sold: commercial easement.

	Adverse Possession of Easement by Servient Owner
	Same requirements as adverse possession.
	
	Mueller v. Hoblyn: Building a well in easement insufficient for adverse possession, because possession was not notorious; easement not abandoned.

	Easement by Estoppel
	Created when it is inequitable to not create an easement.
	Use is induced.

Reliance is foreseeable

Detriment occurs when easement is terminated.
	

	Visible Easement
	When an easement is created because it's visible.
	1. Unity of ownership, followed by sub-division.

2. Arranged by original owner as an obvious and visible benefit.

3. Must be used for a long time to indicate permanence.

4. Must be reasonably necessary for full beneficial use and enjoyment of dominant estate.
	

	
	
	
	

	Covenants
	Non-possessory interest in land.  Enforceable promises against others.  Must be reasonable.
Easements are access to land.  Covenant is a burden on land, or right to control land.
	Reasonably Rational: Most deferential to the legislature

Relative Hardship Test:
Must always have a burdened and benefited land.  If one is missing, it is a personal covenant.
	Nahrstedt v. Lakeside Villiage: Pet rule is reasonable in the abstract, therefore applicable, even if unreasonable to an individual.

	Enforcement of Covenants
	
	
	

	Original Writing
	As required by statute of frauds
	
	

	Notice
	Notice of covenant at time of Purchase. (bona fide purchaser with notice). Inquiry, constructive, actual.
	
	

	Intent
	What did the original creators of covenant intend?
	Subjective Test: What was the intent of the original writing?
Intent to Benefit: Must attach to land, not person. If in gross, burden will not continue once land is sold. 
Intent to Burden: Must burden land.  You must own benefited land in order to enforce against the assigns to burdened land.
	

	Touch and Concern
	Does the covenant create any benefit? Includes more than just physical benefit.
	Objective Test: We don't care what the parties say on the face.  Look at the way the covenant works, and asks, "should we enforce against/in favor of successors in burden/benefit in interest?"
Benefit: ie, the common use of a building

Burden: Effect on property value
	

	Horizontal Privity/ Instantaneous Privity
	Refers ONLY to the relationship that existed between the original parties that created the covenant.
Moment of sale, sub-dividing land = instantaneous privity.

Neighbors making an agreement ≠ no horizontal privity.
	
	See Fig. 2: Privity

	Vertical Privity
	Entirely and only about the person with the burden side and the original promisor.    Doesn't matter if you own 1% of the original land, if you own it in fee, and the original owner owned it in fee, you are in privity.  No enforcement unless there is actual vertical privity (except in equity, ie, injunction)

Vertical privity is not an absolute requirement on the benefit side (but never in equity).  Most American jurisdictions say that if you hold a lesser, included estate, and you are a benefited party, then you are allowed to sue for money damages, (though not traditionally) always in equity.
	Do they have the same KIND of estate?  Is it a fee vs. leasehold?
	See Fig. 2: Privity

	Reasonableness
	All covenants must be reasonable
	1. Intention of parties when covenant when executed

2. How much the parties paid for the covenant

3. Whether the covenant was clearly expressed in the writing

4. Whether covenant was in writing

5. Whether covenant is reasonable in area, time, or duration.  Covenants in perpetuity or beyond the terms of a lease.

6. Whether covenant imposes an unreasonable restraint on trade/ creates a monopoly

7. Whether covenant interferes with public interest

8. Whether "changed circumstances" now make covenant unreasonable.
	Davidson Bros. v. D. Katz: Grocery store covenant is reasonable, because it is so narrow.

Evergreen Highlands v. Robert West: Creation of new fees OK, since CCR could be amended by 75% vote.  Foreseeable. 

Majestic View v. Arthur Boltin: Guy got two big animals, which terrorized neighbors. Condo ass'n sued, even though others have big dogs, too. Condo wins.

	Equitable Servitude
	Like a covenant, but with no money damages.  Same requirements as covenants, WITHOUT PRIVITY.
	
	

	
	
	
	

	Termination of Covenants/ Easements
	Same conditions apply to termination of an easement, except Relative Hardship and Changed Conditions.
	
	

	Termination by Consent
	
	
	

	Expiration of Covenant
	Expiration of covenant may occur by contract or recording act.
	
	

	Release of Covenant
	Expiration of Covenant may occur when both parties agree to terminate it.
	
	

	Merger of Covenant
	When the burdened and benefited land are both owned by the same person.
	
	

	Termination by Conduct
	
	
	

	Abandonment of Covenant
	Benefit has ceased to be capable of enjoyment, or beneficiary has made an action to indicate they no longer claim the benefit.
	Only when changed circumstances indicate an unwillingness to sustain original community plan will abandonment be deemed to have occurred.
	

	Acquiescence
	When the enforcement body does not actively enforce.
Must be major acquiescence.
	
	Chevy Chase v. Frank Jaggers: Widespread non-enforcement of residential requirement not enough to allow doctor to continue to practice in neighborhood.

	Unclean Hands
	
	
	

	Relative Hardship
	Not valid for easements.
	
	

	Changed Conditions/ Circumstances
	Not valid for easements. Widespread violation and non-enforcement of a covenant. Only enforced if there is no benefit whatsoever in enforcing covenant.
Court will not draft new, alternate uses, unless land was given as a charitable donation.
	Ie, power plant.
	Orange v. Philwold: Covenant to have Power Plant on land is impossible, and therefore void.

	
	
	
	

	Nuisance
	Nuisance ≠ Negligence.

Negligence measures conduct: was the conduct reasonable?

Nuisance measures consequences: Are you causing neighbor unnecessary harm?
	
	Boomer v. Atlantic Cement: Social value of cement factory outweighs nuisance of cement dust. One-time permanent damages.
Spur Industries v. Del E. Webb: Cattle ranch that smells, near new development. Developer must pay for move.

	§ 829(a): Severe Nuisance receives remedy
	If the harm is severe, you will get a remedy.
	
	

	§ 827: Elements of Severity
	
	Social Value the law attaches to the primary purpose of the conduct

Suitability of the conduct to the character of the locality

Impracticability of preventing or avoiding invasion.

Health and safety (severe), vs. Economics and remedy

1. Is there a nuisance?

2. Is there a remedy? Purchase injunction? Money? Injunction?
	

	§ 826(b): If harm is not severe
	
	Is it serious? Is it very disruptive of ordinary behavior?
If so, is it possible to give compensation without shutting the activity down? (ie, airport)

If there is liability, is there a remedy?
	

	
	
	
	

	
	
	
	

	
	
	
	

	Takings
	Must be for "public use" with just compensation.
"economic benefit" seems sufficient where it is a part of a master plan with rational relationship to a public purpose, but where the government just wants to take from A to give to B (airport).
	
	Hawaii Housing Authority v. Midkiff: Condemn property of large landowners to give to residents.  Rational Relationship. 

County of Wayne v. Hathcock: Botched development plan by airport , start condemning.
Kelo v. City of New London: Kelo wouldn't sell to city for city revitalization plan.  Kelo condemned because the plan was rational.

	
	
	
	

	Limits
	Must be a part of a protected class, that you suffered irreparable harm, that you can be accommodated for, before a court will invalidate a covenant or ordinance restricting the protected class.
	Part 1: "a combination of probable success on the merits and possibility of irreparable injury." not "reasonableness."

Part 2: An individual who poses a significant health risk that cannot be reasonably accommodated for, is not protected under § 12131- or receive an injunction.
	

	
	
	
	

	Implied Warrantee of Habitability
	Diminution. Warrantee that landlord will keep it up to minimum standard.
	
	

	Covenant of Quiet Enjoyment
	Depravation of at least partial use (ie, the bathroom is falling in)
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


1. Do I have a promise?
Has there been an ouster?

What does ouster give you?

Recording Examples:

Example 7a: (Race or notice-race): Same as Example 7. A owns Blackacre because A recorded before B.

Example 7-1: O(A. A records. O(B. B records.

Race: A

Notice/Race: A

Notice: A
Example 7-2: O(A. O(B. A records. B records

Race: A

Notice/Race: A

Notice: B
Example 7-3: O(A. O(B. B records. A records.

Race: B

Notice/Race: B

Notice: B
Example 7-4: Same as 7-3, except B is donee (not purchaser).  Doesn't matter if A is donee or purchaser.

Race: A

Notice/Race: A

Notice: A

Loosing Title

Example 8: (where lease under 7 years need not be recorded): O leases to A, 4 years. A does not record, does not occupy. O sells to B, who has no notice of O-A. B records. B gets property subject to A's lease, because A wasn't required to record.

Example 8a: (where lease over 3 years must be recorded): Same as 8. B gets property free of A's lease, because A didn't record the lease.

Example 9: A acquires Blackacre from O by adverse possession. A does not occupy. O purports to sell Blackacre to B. B records. B is bona fide purchaser without notice of A-O.  Most statutes say A wins.

Gaining Title

Example 10: O owns Blackacre. X impersonates O, forges signature. X purports to sell Blackacre to A, a bona fide purchaser. A records. A sells to B, a bona fide purchaser. B records. O gives (not sell) to C. C does not record. C owns Blackacre. Recording statutes do not purport to make a forged deed good merely because it was recorded.

Example 11: O gives Blackacre to A by deed. A does not record. O gives Blackacre to B. B records. B has no notice of A-O. A wins.

Example 12: O sells Blackacre to A. A does not record. O sells Blackacre to B. B records. B has no notice of A-O. B wins.

	Present Estate
	Future Interest Retained by Grantor
	Future Interest Created in 3rd Party Grantee
	Language Hints
	Example/ Explanation.

	1. Fee Simple Absolute
	All (None)
	None
	
	Absolute ownership.  Inheritable, infinite duration.

"O grants Blackacre to A to be used for cemetery purposes."

"O grants Blackacre to A and her heirs."

	2. Fee Simple Defeasible
	
	
	
	Fee simple conveyance, potentially infinite duration, subject to early termination on a prescribed event.

	2.a. Fee Simple Determinable
	Possibility of Reverter if prescribed event occurs
	Executory Interest.  Note: Remainders never can follow any fee simple.
	"while," "during," "until," "for so long as"
	"O grants Blackacre to the Karo school district for so long as Blackacre is used as a site for a school."  If limitation is broken, automatic reverter to O.

OR

"…while…and when it is not, to X and her heirs." This is an automatic executory interest, since it passes to someone other than O.

	2.b. Fee Simple Subject to Condition Subsequent
	Power of Termination, Right of Entry
	Executory Interest
	"provided," "however," "but if," "on condition that," "if, however"
	"…but if school operations are ever permanently suspended, grantor or successor in interest shall have the power to enter and terminate the interest of the school district."

Like Fee Simple Determinable, except that reverter is NOT automatic. Power of termination or right of entry upon a prescribed event.

"…to A, but if Blackacre is not used for church purposes, then to B."

	2.c. Fee Simple Subject to Executory Limitation
	None
	Executory Interest
	"until…then to," "but if… then to."
	"To A, but if school operations are ever permanently suspended, then to X."

	3. Life Estate
	Reversion
	Remainder or Executory Interest
	"for life"
	O grants Blackacre "to A for life."

Estate pur autre vie (estate for the life of another): O grants Blackacre "to A for the life of B."

	3.a Vested Remainder 
	
	X
	
	A remainder can only happen in Life estates, not Fee Simples.

	3.a.1 Absolutely Vested Remainder for B
	
	X
	"for life… then to"
	"A for life, then to B."

	3.a.2 Vested Subject to Open
	
	X
	"for life… then to [open class]"
	"…then to A's children," having at least one child.  Where "children" constitute an open class.

	3.a.3 Vested Subject to Divestment/ Vested Subject to Condition Subsequent
	
	X
	"for life…but if…then to"
	"…then to B, but if…then to C."

B's remainder is vested subject to divestment. B has a vested interest subject to divestment or condition subsequent.  C has an executory interest since C cuts short B's interest.

	3.b Contingent Remainder
	
	X
	
	

	3.b.1 Contingent Remainder Subject to Condition precedent
	
	X
	"if [event] occurs"
	"…then to B if the [described event] occurs"

	3.b.2 Contingent Remainder in favor of unascertained person
	
	X
	
	"…then to heirs, issue of [living person];" "…then to second oldest child"

	3.c Executory Interests
	
	X
	
	"To A for life… but if… then to X."  X has an executory interest. 

See 3.a.3.  C has an executory interest.

Life Estate Executory Interests cut short the "natural" expiration of the life estate.

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	4. Defeasible Life Estate
	Reversion, Power of Termination
	Remainder, Executory Interest
	Will terminate at death "or until…" "on condition that she never…"
	Can be either a determinable life estate or a life estate subject to a condition subsequent.  See language hints under fee simple defeasible to make this determination.

	5. Leasehold
	
	
	
	


